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Vt  aoc  111  anoris  pignuSi  atttin  obfequium  nateftatlt  magno  i 
Nomini  opinaliiquodcmaiidpant,  vcniam  deprecantur»&  mu^ 
neris  cxculancparvicatem ;  hoc  mibicamcn  i  &n  non  pudec  imira» 
rif  ccrte  non  liccc  modo : cum  opus  hoc dc  Ccnfu » &  Emphyteuii 
tibi,DominelIlu(lri(IiniC)nontam  ofFcrO)  quam  redituO)  noa 
do)  r(|4  multistibi nominibus debitum reddo.  Ceofum  t  U pta&,* 
onem  (liccatdieere}  per(blvo;iii)olh»plaoedl(»i|fi  meam  liaa^ 
Kmpb]f3ce|iQmji4omocoaiUviftnfliauialiefuflbm>cu)us  ego  colcoriioiilcgiiia»  tii 
domin  us  non  infictaadtii  Ad  qood  ^oaodo  altj  deeflcnt  cienU  *  illc  certd  crga  me 
iQCupletiflimuSi  atqucomniuminftarcflct,  quud  utfangntncunlcuronomine,  St 
rooribus  »ita&  jurc  in  mcaoinnia  refers  patruum  tuurn  pra:cIari(nmum,dominuai 
JBnimanuclem  de  Faria  Scvcrim)  in  Archiepifcopali  Scde  Eborcnri  Prxccnto« 
rcm  maximum»  &  Canonfcnm  meret^mnm  i  cofutooCa  bencfeentia»  com  §9 
le  in  omnes  Litifli<ne  di0nndac  i  adeo io  me  ulcra  alioa  comolando  prodiga  fempcr 
fuic-»ac  modom*  metafique  omncs  tranfgrefla  vidcacur.  Qnamobrcm  graviflinio 
inepbftringerem  commiiro ,  fi  mcilli  pr.T  cxtcm non profircrcr  dcbirorem :  fi dum 
cum  pupilli p:»trcm , c^cnces pacronura ,  mjlcri  pcrfugium ,  vexati  afylum ,  univerft 
dcnique  benefadorcm  cgrcgium  ubiquc  prociaroant  ^  ac  dcpra^dicant,  lolus  cgo 
ingraco  filcnrio  ejus  bcncficia  premcrcm » &  vcl  boc  quale  quale  grati  animi  pignuSf 
quando  ab  illo  cx  modcfHa  dccredatur»  ad  tct  '(|utcom  refeta»  iioa  dcfeiTeiik 
Cxterom  muttis ^uoqoe  ali^  nomini bus  mc  cibt  obdriQiioi  agnolcam  neoefle e& 
Namtttomittam,quodinl«borcnrio)im  Acadcmia,  dum  tcannis  adhuc  pueni« 
|um,prudcnti3  vcroj&gravirarcfcncm,  familiaritcr  traftarera  »  fingulari  comi- 
tatc,  Ik  bcncvolcntia  mc  plurimumdcvmxiilt.  Rccordor,ac  memona fempcr  te* 
ncu  illiim  ahum  cuum  p.icruum  muki&ciam.m3gnum,illu(lri{]imumdominum  Em« 
numuelcm^bererim  de  Fariaciufdem  Eborenfls  Sedia jobar  pfKdaiiflimom}  in  qoo 
omniom  virtotiHD  dccora ,  ac  prxfcrtim  effufa  io  paupeict  laffgicat »  com  liceraniiii 
ftodtOi&omnigenaeeruditionisafHuencia  pari  fcroper  comcntianc dccercaroiM^ 
uc vtt  ipfi cj.us librt ,  tum  piccarc,  tum  cruditionc  rcferti  ubique  proteftantur* 
Qijcmegoadco  lcmpcrmiracusfum ,  uc  cumcum  adirem  quodafnduc&  vifcndi» 
4c  conf ulendi  caufa  faciebam »  non  (apientem abquem » led  pcoe oraculum  me adi- 
rei^fodirfiArlnfrafer.  Neqoe vero magiflrom  modo,  Tcd  «t  bcoe&aorem  Cia* 
^l9ij|n>^«MlnbenflfolcBCifltmoniemrcuifom.  QnodrcameilUquoqueplo* 
|limm4fbcre-«9cprofiteor*lcpfofiferita      non  gravabor  iogracos.  Revoodi 
prqpccrea  jucundidima  fanc  rccordationc  in  memoriam  rratrcm  tuum  amantifnmum 
dominuraPccnimSevcrimdcNoronhaaltcrum  Scvcrinx  hmiMx  grande  dccus« 
ll^iiiMIIPcncumi^uoIibinupcradjuodo  exnuttifflonio  cum  DomitiaD.lilaiiana 
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4«Ctftro  iprsdantiflims  iiujus  Etegn!  hmWix ,  Caftronsin ,  Cof^riim ,  CoittifiiA 

orum  ,  cnm  csercrU,  quas  fecum  dcfcrunr,  fummopcregloriantur .  &  quidem  mc- 
rito ;  cuni  egregijs  tum  animi,  tum  corporjsdjtibus  adcocxcellat,  uc  tuus  perom» 
21U  ilc>&  apparcac  gerinanus-  iUum  cgo  j.im  mdc  cum  una  tecum  m  hborenfi  Aca*- 
deniapfiiBi«li|e^nMiii  i^iiMMretttff.  rodiiaeflcis^  impciire  coloi»  8^  tmvri,  pccaliaii 
cjitf  ei^i^iii^  benetcHeni^  9  ut  ipfc  beiieiidftiyomAgaoratus  :aijus  quidemdfcbi* 
ti  ,cum  pareinj|Miilif>iempra:(lare  nunquaalkpoflifll»(eiiipcrinc  rcimilibeticifliine 
fatcbor.  Dcniqueucaliaprachrilfima  tuac  gentis  nomim  mifTa  faciam ,  inftar  om» 
nium  mihi propono,  atquc  idcncidcm  rccolo  iliuftriilimum  parcncem  tuiim  domi* 
nura Gafparcm  dc  FArta  Sevcrim  1  domus Scvcnns  in  Luficania  calumen ,  &  orna<> 
mencum  amplifltmum :  in qtioocomnia  (bot  magna »  &  pr2.'cbra ,  iivc  gcous ,  five 
virraces,  fiTC  munera « tc dignichtes  Cpefter  > ita qux  molca  in  me  collocavit  bene* 
ficia » h  quibus  fubiode  crga  illu  m  d ebitis  obdringor  >  non  nifi  ffl;igna ,  Sc  ingentia 
eflcpOCueruTJt.  Quaecumitafint,  Domine  Mluflrifllmc  .nonunocerte  «vclaltero» 
fcdpluribusin  prsefcntiatumgaudcs  titulis,  utdommum  tc  jurc  dcbeam  profitcrii 
cum  ipib jurc  Primogcnij ,  &  Maiioratus ,  cujus  prsrogaciva  dccoraris,  omnia  Sevo» 
rinxdbmuajuraad  tcpertineaor,  omniatqucSevennOs  camoleadaoc,  quxquC 
jllli  foot  debita,  ^  koiitocedaiit.  Ec vetoficomntum  in  te icolligiaamoreffl » fie 
^CiAt»»iRGwmmb0tsm0^  qoi  te  ooltti  omnes  oolele 

jlDMoptimo  cenreatur. 

Efgofub  tuis  claboratumaufpicijsopusitibi  natum  ,  tibiadultum ,  tibi  ^  metot 
ticuliaconfecratum, jam  jampubiicim  inluccm  prodicurum,  tepnmum  quxric, 
tgo  fub  lumine  prodire  gedic : tuum  ante  omnia  pacrodnium  ambit ,  &  cucelam» 
fion  dobioffl » quod  nio  defenfoliynomine,  cuo  fplendore  coltuftratom ,  fadle  omi 
nium  captabfC  animos ;  omoiom  cam  noOratum ,  quam  cxtcrorum  promeribito^ 
lliKlioro,&conciUabitamorcm.  Notus Luntania,notusGallia,  nocusorbe  oni* 
vcrfo fanguinis ,  ac ^ncris fplcndor  tui ,  a clariilinn?- , ac  illuftrifrimis  maioribus pcr 
longiflrimndcduvlu-^ilajciila, &3nnorum  Ipaciarnam  tiim  a  Kegia  planc  Marchio- 
num  dc  Vilia  Rcal ,  Ik  Noronearum  (tirpc ,  tum  a  vccudiflima  Fariarum  domo  p^. 
teraum  >  ac  fflateroum genoa  traliis ,  in  qotbosqoot ,  qoalefque'  fioroertnt '  Herderf 
gtefflinemlatet,  qoosomoesreeenfefe,  &cfi  mihi gracinimum ,  longidimum  qut^ 
demef&ttnonpofrumtamcnnonmeminine  Avum  ruu  llludrilTim  D.  D.  Francif^ 
cumdcNoronhaChrilhcquitcm,8cS.  Marcini  dc  Frazao  Commcndatariumi 
magniiUiusl^roavicuiD.  D  joannisdc  Noronha fimillimam  prolem,qui  Ccptx, 
avico  de  more,  adverfus  Maurus  iirenue  dtmicans  gloriofiflime  occubuic }  undc  lo* 
copcrpetooffloomcn»  fibistetnamgloriam»  ttbi  decus  pepcrit  immortale:  ebi 
fiiftis»  acfiitoimicatas,qoQSproavosrccolcbat,  cxcellentinimum  fciliccc  D.  D; 
FerdinandumdeNoroabamagmComirisdcGijon  filium,  Hcnrici  Caftellae,  & 
Fcrdinandi  ('ortuf^alix  Regum  nepotcm,  &  cjusfocerum  magum  D.  Pctrum  de 

Menezes  \'m\x  Comitcm ,  &  Ccptxcxpugnacoreinpnecipuura,nccaon  primudif' 
acMaxtraura  Prxfcdum  ,&Propugnatorem.  • -  ^J  ' 'f  '*  "  -  •  •        '  ' 

Nec  foluffl  in  unius,  &fi laciffiini  ,6e  orbi peoe «dlMcnicI  LafiM'  Ifflperij  fil. 
aibasnobilitastoatoAtinetoryultraLufitantanesaevit,  e  Gallia  fomiAoroffl  hol 
nUaum,&  illuflriuml^rincipnm altfice,pcoavosnontam  ja£las,  quam  comroca- 
das,  Exccllcntinimorum  Manhionum  de  Soure,&  Courccnuaux  lilta  gcntilirii 
finguinealis,  &  raorum  redolcsfuavitace:  uCvclhocunum  noftriscum  Regibusri» 
bi communc  cfTcr  e GalUa gcnusau/picari j cujos  dc  amplicudine ,  ac  cxccllcnria 
non  ci\ cur paucadicam , com tam Mofca Galliiqioniet t Ofbis miretor , lcChrilUS 
«Biflimtlatd  Aegia  (plcadcat»  iiimttiidoMiifcgitiiBcpclMiiat  fiiniiliSBherolbos, « 
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ieroioll  cos^teoiv^.  FB^^dbttRnfiit  )iujuJ9b)isradivB'.cll  intwavui  cmii 

jPctnis  de  Soure,  hic  primus  bujusnoiiMnis,  flc  &nguioM  auitof tibicft,qui 
Jbanrii  pritno  Lufirania;  Rcgi  mihrans  poft  Ccpfac  in  expugnacionc  ejjrcgiaiPn 
prarftitam  operam  Vafci  Pircz  Domini  dasVillas  do  Sardoul,  Pjnhctc ,  Ma^aoi 
Amendoa  ,  pracfcdi  maximi  de  Portalcgrc  filtx  niipliri  qui  msjorcm  nara 
filianiGilio  Anncs  deOUvcira  £lu>domini  Maioratusdc  Olivciradc/pondcruntt 

progcnuic ,  qui  ub 

€gregiAmcriei,6l  iHmii  apotflndos  factooiiil  Bmiiillflio  Mee^  HjeiWfco  am" 
ffmHtti  quidem  cum  poteftate  tocius  Rcgni  Ki^otor  maii^Oi  wo^tus ,  q  u  i  & 

inuncris ,  &  viftatam  bxTcdcm  rcliquic  Gafparcm  Gil  Scverim  virum  dcParria 
adeo  opcime  mcritum ,  ut  ipn  fortunas  omncs pofthabucrit ,  quarum  jaduram ,  nc 
illam  perderct,  ubcrrimum  crcdidit  lucrum  ^plaoe  jam  cunc  illuftriilima  io  domo 
tua  bunc  inftitucns  amoris ,  6c  flJetteiifiitrga  patfiyil  lBiii6(ititoiiOuOOi  filio  ^raa^ 
MiliAdtenm  1 6t  nept)ti  l^.  Giiliittide  Piirli^«tli)irmirfdlao^fMilL 
ti  tuo  I  prcfbrtonis  dfbhibus  ,  rdi^tjit :  i]uam  iile  fixreoibiinivicb  adi vit  animo , 

'  jW^l^nJ^^i^bBimaioribus  flbircliftam  credat.  UcficDrblim  fub  Alfonfi^j,  '  ' 
*****^^iftl¥enrico  Patre  e  Gallia ad  rcgnum  prim8  crigcndum  aujciliumad»  ^ 
fuit,modoScrcmflimQRcfii;Joanniiy.adilliiddcnii6fti|.  wsnk-.  \ 
.  ,7;.^^^^^    t,aicndttm alto  firtiO  ebiim«(l6A Wftfiffi&iu^  Baredi  '  * ^  '> 
v.vn        .   iM^/iGallidtillfifllSaM^^  a  t.^^  >u 

^  ^.«ciartutem:  cui  itetfete  Idd^iaR       *  '^'  ^ ' ^ 

•  '  ttumfupcrftircmrempittadiift^  ^ 

*  •  -  fia,imo  &  maiorapct-  .   -  ' 
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AD  LEGTOREM.  . . 

exponere,  mw^^imr^ilus^  ^tiH^m^S^frmfinAS^Ilffi 

midr4«mmag'firtim  ageremTbeologtd^  meis  ex^luMvi ah» 
iiiton^Si  peculiari  cura,&diligenria  ad  EmpbyteuttcuiM 
fie^e  fmtficandft»  inctdfHt  i(fuo4  vtiqrtm,  fton  Jatt^  ffo  ftWf\ 
^ke  titfficiUtife  r& mHm/t  i  Daam^  mf.ilff.Hmi$^ 
lcetmHltoruminet  dtfmJitMfiU  -n&Pltf^i^SilkkAimWiSSBf* 
A^^tfMiQMat^PeretrfideeopUJtjiJf^f^ 
:fhrcsttwos^nonv^lptrteru4fitoney4ttam  4t§u{ey  tmn  rigQoy  imv^ttJt^fJH'^^ 
Joy  ui  mif  modo  im^fciiU  t yronum  tngfnta , (rdtttam  vetera^^f;f^ffi ,  iiJJi/\{Uk  lehio^ 
pe^  ^j^udi^attrita,  tUttm  VWpMi.f.^B'^  "vtd^^nmr^      P^^^er^  ^"P  Wj^,  '^v^ij 

^mm^fty^^^idl^tfff^pvffer  :Mltertimpr4,4iffi^^UeUe^:$(f,i(li^ 
<^'|*^/^«?^'iPy^«f^^/#W^^  dffiiiUimis  Tbioie^t4i.^^ 
fupTd  j^/i£uef4!^i^tfp^ij0s  fin[fpoJJet ,  emoUirem , /tc  dtfcipulorumcsptMifttem'' 
peretrem.  I  trum^ue  meafecutwm pajjltn  afjeverabant ,  nut  W dtjcen4\%velexpe* 
rtendi fiudtOi^odices  tpjos ,  ut  a  dtjcipulisjiufant  LunJ(.rtpt^  y  yirfle  fetiegeranU 
M^€ertetkwmk{f3fjr^f490i*l^.pM  tyfts 
mandarem  iiJemm^n^itU^Mmfi»itH^fhm^  ^ifnismhmseihmhasm 
^aitaseaujASttniHfr^feg^tqti^ifJStmmetsptttprsJpU  difitfuhrtsm  Mfksi^ 
^oratum  ampliorem  lucem  qitedaMmsd»  rejugiebat :  neque  unquam  mihi  in  anim0 
fuerat propria  fcripta  inpnlUicjmdM-eitiimprobe  fctrem  ipienum  tdejfe  opusa* 
/m«  c/f/  eum  f^tentieres  iterumi  ac fj^flim  injiarent  amici :  annui  tandem }  esrnm 
magisv^kmtmii  fmm frofria^  amwmfttait  autgisris  vt^fieeiriftMAm^ 
fum  autemfiutfimsU  idert%aitque  rstundemcsnjungers  trsBatumt  tfeiiamuiiam 
de  Cenfu ,  quam  uufer  eifdsm  aueiittrihus  tradtderam :  tum  tb fmiiitudtnem  %  %uet 
iuter  Cen/um i  &  Emphftenjim tntercedit ,  qu£  tanta eft  i  ut  niji  utnufque  natU" 
ram ,  &condittones  caiieas , prociive  (it ,  ut  ees  interfectmfundas :  tum  ettam^  quis 
tummmimedefreio  cogitaremtftiumque  dtjcifuiorum  commoditati  confuierem  % 
vmUetiittajittmtfiMiii^aiiqua^m  utjujium  rtddtret 

veiumentmfifiurestdujuf^ertim^:  quafrtpter  if»  emfbjtteutic£  tra&atitm» 
dignitas pejlulare  videkaturt  ut  ntn  foia  in  pubiicum  prodtret ,  nefi  ahfque  deeeit^ 
ticemitMtupuJjiioin  corpore  appareretjdefpicatuiforftmhaberetur^cumpleriqut 
fcrtbentinmlaberes ynon  tamexipfaeorumfrsJiaMtia%&stfii%quMt  exmeie^  & 
tffaratu  voiuminum  afiimure  foleant. 

SntLt&trtptime^  qua  mtsd  btc  quaieauale  otus  im  luetmprefertmhmimi 
pdtrunt  tfupertfimtdt^mtiUudtutbtntveitf  atjaivtuts  i^mre  affelh.  fiuttlf 
fiprdfiitertSybe€ipfomibianimosfaciesiUalia^qu£u$faucatpudme]dcentferiptes 
tvulganda.  Et  in primts  tibi fpendeo ionge  operofitrem  traSlatum  de  Teflamentis^ 
qut prelo  jampene  maturus  idpotiffimum  expeGatfUt  extuacirca  hunc  approba- 
tione^veicenfura^fuampoffitjertunam  difcere.  Necveromibi  Tbeoiogo  lurtsjue» 
ftnjeautprejefforesi  quajttufrtfriamifftrummejjemfaictm  tmtttm%  dummattk 
riasaggrtditrt^uafottJpmimeAiffuiw^sfrndeistiUt&flegumimtrprtteaitmm 
t^tmnntur,  Nam  ut  omittam ,  quodjaciieftuttraut  etdn^entra ,  quibnseutflis 
feritra  ejladitus » &  ntn  debet ,  cuifius  iicet ,  id qued  mtuus  eji ,  non  iicere ,  nt /u 
^imtiittipditfiutM§ttmiiafr^tet/m  ^fUUJuruj^qutrumiiiJpeait 

ttTbt^ 
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MThf0fd^iiMrifnacenffrip<>/!ttyCumfx  t,t[attem  p^rfe^  oua  naturaUfH  farivnt 

tur ,  o-  jctentm , 
Jlas  tecffferim^  < 

"HO pr^ttr  mittunt »  qut  /ei  iier  lantum  atttngunt  \  id mibiinvidnxfn parere  non  de- 
Setifedpoii»il^ratuiatt0uem  ,€f  arMonmutrorumque :  lUriflarum  (f  UtdeM  yquan» 
ilomje  tUts  txhibeo  f~imiliarem,^&  ejnfdemy^^u  ij heoiogti  fas  eltsprcftffionii  (^^ 
Theolpgoriiverb ,  citm  eorttm  tueaf  jtma  y  xj  m.  a  fitrjan perh  ulo  viamiltn  Juhfter» 
fiam  ad gtort^m  quam  f/t  ojiiio  tio»  mefiittct  tmfibt  < ort  par  ahurtty  fi  non fJa  rerutti 
divtnarum  fptcuLmione  coutenit  m  hoc  ettam  m§i  aiis  aotirtna- gejitre  tta  em  neanti 
ui  adjujlum^t  &  rt£lum  :nterho(i  enjumatiena  luce  hon  indrgiant  i  imd  tpfic^let  is 
facrm pr^ejerant .  illui  4er,tquepr  o  excu(.indis  vttijs ,  qu,f  muita  nun  duhtto  tn  hoc 
operedtprebtnd^s ,  //  momtum  vcUtm  j  tii  ttii  mimni ,  itlud non  ait  ^yingelo ,/  4 
ab  Honiine  t  orfi  VtunnlJe  atque  ut  herngnb  a  te  excipi^  acjovtri  deieat ,  (atn  i  jjr^ 
quodaiiquaineortpertahtitr  bonu  y  cittn  Jtx^AUt  ne  vixquiditnt  hutfiana  oph  fit 
quidquatn (ic elaboraft ,  atque  aa  perfettum  exi^ere^ut  di  eo  ufurpart  non  pofjit^ 
quoa  in  ftia  tpfiUi  Epigrdtrtatu  fcribere  uau  aitjttavit  Marttalis  :fint  b.trti  qiam 
4tamyfiint  ju  rdansmedtacrta  t  (ttHt  tn  ifa  plHriMa.  Er^o  fi  qua  bona  tnboeooere 
invfneris  jgr.itiam  hahe ,  winmih:  qxidet/i ,  (rd  OeOy  a  quobuna  cuitkla proi.edti  it  % 
fiquAveromuta,vetn6nb.(iJia,tn.hnitbueij€dex(uJa.  yaltt 
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ccfl«aR.evennJoa<imodnm  P.  N .  GentY.#ri  <3ot»  vino  Kuh  ii  bculrticacmicedo,  u»  io>f*l- 
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^biircufii  Academix  Prinisrio  TheologiiE  prottflcre  jCoirpi^fiMjrr.^  in  quonihiiinvcni  Sacra  Fidei 
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|o  bfecslmclElrQKort  Acedemu  letrKThieakiKiBOoAofe  »tt  Pi  tt*riopfoftflufe  lo^rififfinio:  ni» 
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comoCLiidadOatt  circunipec^^  }  quepude,&cuiifi'rindoa»qucftues,()ueoellecruacomaaC^dciWB 
^ocidoReyno,S(ftxlosdai  Calat',flcKcla^o:?sdaSuppliCi>$ao,fi(  Porio,  Bcho,  que  o  livro  nao 
lcm  opinuo,queoHcnjJaikCorea  fcnconire  Ordy>a^oea,  ou  tiylus  janterpela  irisior  paritleconfof- 
mcomai^oinnMcMlalpotandocomiaodoj^ltt  pciccpiiftl,6r<)ocleii  maiiotilpataoa^oeca* 
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|KMaJaaciroio.dc<S||*  Gtfftr  fklMmiGtivit, 

JLieetifitUMefiJtPMffi. 

OdefeTmprimir viftatailicen^^sdo^  OHiciu,& Ur  iii..[io,2r depolideimpreflbtornM&tcfti 
nelap4ra  feconferir,    iasar&  fem  ido  naocorrera.  Lisb^,  ii^  de  Agofto,dc  1678. 
C*rtun§.  Ktx0i.  B»uftifi^i.  Mcmfinho. 

Ifto  eft.ir  confernnr  rom  fetl  ori^'n»l ,  pode correr  cfte IrvrO  em  titvledo  Ccnfu  ,  8c  Hmplqftnirfi^. 
attcboro  P.  FraDcircoPinheiro  daCompanhia  de  JtSU.  Liiboa  i8.de  Scprcmbro  de  16S&. 

M0tmt:^Hmma.^  OU^Wr.ttMWBdHrrirm.  MtmSV^ii9miim% 

em  roTctoftnis  em  papel.  Liibo*  14*  dcSeptembro  de  idlaj 
JUjmi.      Ji<^,      IU|gi.      Htnitb»,  Saimrt. 
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i.Qiiicf,5c  quotuplcxncCcorus? 
Ecquacn  coaira^us  ratioiioin  parci- 

.  «P«»  -    ^       .  f>3g- 

a.UcoimCeiilvfetflnperpetul. 

qt,  tam  ••cdimibilii,quam  irrcdirm» 

bihs,&tam  fruftuariuv,  quim  pc- 

ci)nianus,ljcite  poiric  cmi)  ioiona- 

turslijufc  (p££tato/  # 

.  t^t^pbisSh  'M  iU  4^  ialKMiecifr 

_  nafura  rci  Hc  Ircifa?  |i 
.^/(?.  4.  In  quibjS  ff9b|ii»poflI(  £Qa(ll- 

i^i^.  f.  EspHcah^f  nonntiliz  qiizfti- 

oiief  cire«f^<i^  't; 

,     AnpofrifcotiflficurCcnrus  fuper 
fcbus  cccle(f^ffrcH  ^  I  1.     .  ibid. 

Utrum  Bcneficiarius  pofTit  coff* 
fiicuere  .&  vcHrtcre  CeniutQ  iuper' 
j[iio  bciicficiu  ?  ^  .    .  ?! 

*'  Urntoi  fttfpef  r^^rtptif cedtid/ 
rfoi9c  En>phyfeuta  CerHuRTConllVi 
•^uereabfq-,  dommicorcfiru  i 

VJtmm  fuper  u!ufru£fca  poflit 
ConAiti«i^4liis  ab  aiufni^Norto  i 

^  \5tmm  ^ottt  d9«lAir^  6e«^ 
•iupcr  rcbuft  McycQmmiSki,  9t  iM* 
^utioni  hibjc^lis^f.f.  ^\ 

Ucram  in  re  eomiiltifff|ieffitc6- 
;|litui  Ccnfiw  ?  $  6.  |^ 

Ucnioi  wretws 
pvitns  Cenl%  c6ftifo€re'  4.7 .  ibid^ 

Utrtirft  (aper  p«btictsaffi«ijiipof- 
iitconftitttiCcnfus^f.  jf 
'^«^«^.QuaA  depcadcacttfli 


Cen(us2re,  ift  qo^  CfteoiillMi 

•tus?  iJ5^ 
Ofriim  perennrc  re  cenfita  ,  pe* 
fcat  Hmihccr  Cc»rusi  ita  utccnfu» 
vius  mincatdcioccps  omniao  dc« 
l^bligarus?^.  I.  ,  ibid^ 

UtfUQirecenfifiacifpirtei  p<6r&«,  ■ 
«ntCtCeiiiiiictitt&cipparto 

Utrurt  dcbcafur  pcnfijexCen- 
fu  coihtuCQ  (upcr  aliqua  d>omo,qu9. 
pti^ca  (titc  difbbi)  icerunif  aiitc.ia 
icFe6ba ,  tel  redMiiicata?    }.  4.f 

Ucrumquindo  rcs  ccnfifadefi* 
fiX  ferre  frufcfum  ,  vel  in  totum,vcl 
quantum  antea  folcb':f  ,  tc  fTct  ejC 
toto»  vcl  cx  parte  obligiCio  £jlven^ 
<liCeflrrtfra  >f  4.  ..  .  48 

Ln.      De  fiifa^ioie  MiGliifttf , 
luppofirc.  .  f  I 

.   UcrumTcsalicurCenrui  fubje* 
ik^  j  ica  illi  dc  addi<^a ,  uc  nequeac 
.  lAccri  Cenfui  fupponi i,  \M* 

Utnitaf  fdCeft6H:/iibi«Sbpor< 
sc  vehdi  4  irreqiMfito « ainLialie<|«ie 
.  idmoriito  ccnfuifta  "  i  a.  .    .  f-f 

Utrum  rcB  ccaiita  poliic  dividi 
in  plurC5po(]cnb!rc8?#  f^. 

An  oi>iigJtio>  qua  res*  teiinca  cA^ 
•dOnfta  fi^qin  fiilvaM*  fie 

4.  .  .    ^  , 

Sed  8  UcrumCenfuspcrfbnatisliCH 
te  poflit  ccni  jurc  njCuVali,  echaai' 
(j  pedfiooei,  aultey  iUorperacKur, 
pretiitoe*oii«t}  ^bifdbiicr  4e 
Ccnfuaufto,  €9l 

^eii.    Expcdiuntuf  quxdam  dubira- 
.tioncscirca  Cenrusperfonalcs  6^ 
U  crum  Cmeijs  Ccnrum  perfona"; 
ifimpoSas.  citfgerc  bypofhccam  a4 
i^cOfilafeairpeiilloBW*  #.  iT. 

Qualts  dabisat  e0c  pieribaa;»  i|j 
^a  CenfuiM(ill)#raMi^^ 

iif  9^ 
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Tabula  omniutD  tkulonim , 

QiaindittcIiir:tCenluspcrlbiia«  Qoemhbec  QenfQOi  jbeQsnteiil 


Vtrufh  quilibcr  Cenfiis  pcrfona- 
lispoflit  emi  minori  prttio,  qitam 
'    finr  Oinncs  pcodones  ex  lilo  Ipcra- 

V '  .Quodnam  cenlcodun  (it  Juftum 
•pfetinin  Cenfuspcrronalis?    f.  80 

10  Quarnam  conditionc^,  fcu  pa- 
•  fta  licite  pofllnr  addi  rcrundum  ju8 
nuurarcontraftuiccnruali?  Mt 
^r/f/.  11.  Vcru  poiric  apponi  paAom  in 
'  empciortie  ClfuSiUC  (i  cenruairius 
•iioncm  non  foWat  duoBus » a u c  t  r  i ' 
busannis,  incidat  in  comifTum:* 
Se^.  12.  Dc  rccognitione  Cer>rus»& 
nonuliis  cbligationibus,  qoxillaoi 
lequuncur »  quando  res  CCOfi^  ad 
tertiumpolTcdbrem-devcnit^ 
i^itS.iy  Dcrcdemptionc,&  ex'in£H. 

-  onc  Ccn  fus.  V  bi  obiter  dc  re  (I  it u- 
-tione,adquam  tcnecuriquiCenTutn 
■cmit  roinoris  jufto.  .     ■  '  p<S 

^itf.  14  An,&quarationepofficestin- 
*goi  G^nfus  pcr  pncrcriprionC  ?  1 04. 

Vchim  praeihtiones  anna«!  pm> 
:  lcribantur  extm^fcivd  onica  prtr/cri- 
•ptione  ?    I .      .  lof 
Xlenlum  onivcrfim  loquedopoj» 
atcoaininopcrimi»  8(  cxtingui  pcr 
^r«lcnptioncni«§.  108 
<>CAlttm  realc  cxtingui  tsraifcri* 
,  ■•ptionccontrapriiratam  perfona  fpa- 
tio  lo.  annorum  intcr  prxft  nrcs,  &: 

-  ao  annorum  intcrabfentes,  (i  rcs,m 
^ua  erac  conttitutus »  pofiefta  Ibit 
tbtbcotcmpore^m  tinilo^boba 
•Cde  pertCMidinpofleflbrefli  can 
^uarn  libcra.    j.  100 

.  QuodprincipalisdebirorCcnfus 
rca1i?,cju(qvhaerc«  non  praslcribic 
-regulariccr  itbcrationem  itaK  C€ltl 
propternialam  IMSrii  aotem  bonS 
¥idemlidbcar,«|tiodilli  pracfcribec 
fpatio^o.  annorum.  ^  4  '  <4 
'  Cenfum  pcrfonalc  cxtingni  pra:- 
lcriprione  contra  pri  vatam  perlonf 
tfpacio  jo  annorum,  li  debitor  ioto 

•ceKimp«««flMMUidepcttfioiilD^ 


1 


ad  b.ccIeliailit^rineipem»?clKfpu- 

blicam  extingui  rcgulanccr  proe- 
ft:rjprion<  ^.o.annorum.    o.  iis 
Vcru  pra:tcripcioextin(^iyaCen« 
fusprocedatadverlus  ignofantcm?  ' 

,  Dipyt,,  II.  ^  • 

reffminutfur  i  ttt  Cenjus  vaMe%\ 
.      .  .  m€Ueitke§nfiitm$  fe^^ 

Se8  t.Dec6didooibu8Jrequi(itif  cir» 

ca  rcm,  quae  Cen  (ut  ob[igatur.  1  z8 

Seti.i.  i)e  conditionibus  rcquilitit' 
•iica  prctium  Ccnlui  ''3/ 

Sett.  3  Ue  conduionibus  rcquintis 
circa  penfioncm  Ccofiis.  14^' 

Se&  4.  De  conditiombusy  quc  requi- 
runturcirca  pada,  qux  concraQtii 
Ccnfuati  adjici  poflenc.  147 

5e£i,  5.  Dc  conditiontbus  requiHtis  ia 
rcdimcndoj&cxtingedo  Cettt.  157-»- 

SiS'  6,  Di<iblvtMitor-4ionnulkB  qtut* 
Oiones  circa  prcediftaa  conditio» 
ncs ,  &  tocam  conihttttionem  Fi]F' 
y.inquaillcpoftulantur.   •  i|s( 

SECVNDA  PAaS 

TieBMifkftemfi^  : 

DISPUT.  i; 
T^en^mi^sjd^fartklmEm^hftimftl 

UH.  r.  Nomeii,  ongoiftdefinttb 

Emphyreun«. 
5e[t.  I.  /\n  fcriprura  (It  de  nfccefllcare 
fimphyccucici  concra^s?  tirqul* 
do oporcear  lilam  oftcndi  ab  Env- 
phyceuta?  Ubiper  occarionera  de 
•  prclcriptidne  ,  It  prtcfumptioiijB 
.Empliyteufifu  * 

A  n  n  porteat  oftendi  infhnmen- 
fum  Emphyreuticum,  ut  qur^fe 
poilittuenin  pofTcffione  £mphy- 

letlfis?^.  1.  yj4 

Depraifcriptlone  Emphyr.^  2.  f  79 
i)e  pOBfilispcioiie  fimphyteofis:  . 

»8a-' 
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^        1  in  Iioc  ti^Aatu  6ontineiifcu^ 

|.  KxjjficaiicurTarix  Eropbyteii- 


:  fis  lurtifionpp^.liMidca.  Ecobirer» 
,  ad  q»)fil  anuB  cogpuib Jt  inil^? 

P;  oponuntur  forms ,  3c  figha,€X 
^  qujbMs  io  particulari  cognofcitur» 
^jocEni^byceqfisntrimpaciter  h^* 
'  icdifirif  ,  vel^dc  ptoridaicia,  vcl 

TradqntQrqb2dafil9JiKB«i|>by* 


•i 


.1 , 


•x....i-n,  !..  ^l- : 


Seff.  1.  Vtnim  femptiyteufistonfilHt 
.  iupcr  omoibui»  h  kSiii  rcijus  ior*. 

ilt^.  t.  A 11,  fic  (|tloffioc(i[^f «•«fci^eiialll 
i  ^H^tf  ac  diri  snipblrceufiai?  i  i  u 
Vtrum  ad  aUenanda  boiia  eficle« 
^  fia(}ica>uicnl  pi«dt^as  folcmnita- 
teqturacur  MftMua  SiiBlini 
./IbhttlEcitlf,!.    '  •  .. 
.  Rem^clefiaftiaillfotiCAtt 
f  phyrcuticaHlpofie  iterum  dari'iii 
Emphytcufim«  I^^M^ailbacie- 
^.quiratut?^.!.  itf 
j     Ampliatip  prtCtidcbtiua  afier*' 
.  .tiointomfii^CQfKeiliotificet  eccUr 
.^XoBit  tftEftt>litcetiliilipetpetuaiil. 
j  Ftquatt  rrftriftinirti  jrthitinlrif 
Vrbarvu8Vlll.il*  iio 
i^ff.  ^  VtrtitD|bofta<iiaJofattll,  fidei- 
.  com^ifiiy^doulia  iAEmpfa^cctt^ 
tomf^lwfiMit? :    ■ ;.  jy> 
fi&'4>  Vcroin  boiiA  CftpliyteDiicil 
pofiinc  Cobemptiililiiticari  abipfii 
,  cnipbytcuta.  Ecqti«)urafiibepby« 
teuticantemleqoancur?  kip 
r,  De juribu8}<]ofE  fecvnf^i^o  fei  na* 
i  totam  empbyteutccompetuiicrel^ 
|)c^iifii|>empbyceuM.f<i.  a^a 
l^fpedioocur  qoicitoiali*  da« 

c  bi>ticmij(iic)MM 

a  i: 


toispvT.  irt; 


M 


;  iglntre/emfhrttlttitaf 

Stif,  I.  Afi  ffleiibrameflia.fllAa  lOiid 
'  emph^ceviici  oedanctloamo  Ip- 
fiuB  rci ,  vel  potioa  cinphyiawit,!  i 

quo  Fa^a  fuDt >  j'  i  -> 

it&kt»  Qua  ratione  folvenda.  reoupie* 
.candavc  fint  raelioirameQta,  quai 
emphy  teacsCiTelcjus  hseredibus  dc« 
•'Inillir^  5,  t{'.'ff.  j  H  r» -i  iy^ 

•  :  Vlnil  4e  JuiO'^pBflit  dfifffloll« 
folvcre  ^fiimacionem  melior^en^ 

.itorom,  iedpetaiiiiefe  caatam;4ie 

•  tol]antur?$.t.  '  ifo 
Qga  catioaecoofidqaridebsane 

Itandol 


ct;  piydiciaiiiBnniimoaOf  qtaniM 
mmiycam  niiBiiiBBiaiioinnNaiifsn^ 

4  ^cft^ $i  a.        !  n.^  nor,  iidfhif|i 
QtiarationtfeiiipfiyteQCailfeo  e- 
|ushzres  poilic  compcllerc  donii* 
num  I  uc  fibi  fialtat  meliora&ioDca  l| 
§.$n       /      ..  .    ...  I  r7  "M 

ibicniphyceaCc^^aaibiMi^ 
fifotcearusnonftiit  rcmeutocccsuw 
tibnif  ad  obtinendaoi  folucionciii 
tocliocamcntoruti] ,  compctataliud 
.  temediufO  ad  cogcnduffl  domiofi» 
.r  iiteafiMc?s.4?  - :  ^     .  '  i6g 
.  1  r-  Vtcum  emphyteiitBierieii|tt 
(  tenutefiia  melioramCnta^cumfhl 
dibostc^uos  ex  rc  percepi^ditti  £oB 
phy teufis  duravit  ?  §.  f .    ' ,  <  i64 
^ .  Vtryim  augmcocai  qasii  iti  en* 
pfaytdicks  adM^oMyiaeccdBaiitf 
•ffliqpliymiHtiittf^lpMiMt  dttAM 

'.ijkt^tni^b^A  iPfheattjmi 


Digitized  by  Google 


^e^.  i.Qualls  ,quanta,  &  guami^et^ 
tadcbcac  cflq  penfio  «mpt^ceatt- 
«a,  fic  an  atiqnid  ultn^m  debcil 
|lllrif>rorngit(Tu> 

Qualistk,&  quandQ  tirgeat 
t>bHgano  (olvcndi  {Kfltiooera  em- 
phyrcuucam?  178 

^i^.  5.  'An  obltgatiD'ColvcAdiipci(i<^ 

•  jfioMi  empbyi»uCMMi«ti|nr-ob 
:  cdMutarccro  *  Iteiili^cem » finiito 
:  |re  cafum  rei  cmphyimiKio^iaacfrir- 

dmniitllius?  V  »8t'* 

J^^.  4.  Dc  obligattone  fbhrendibn- 
■  demiurodomieodiredB.  aS^ 
lf0L  f.  Bxnwi  £mphytenii-iiliodbk 

tiione  iaiHiennun'ilc^>^'^  >9t 

Vtx«mdebeac«rfaudeniiu 
:  «]icioAeoecc(iaria        fub  hidtat 
.  yel  alio  modo  ad  fDivendumcrelli- 
:  K}ribiHrempiiytt<icai!?|;s.    *  19% 
■  dolMBiwr^iiaiJniiifi  jcpi^ndo 
i|cilfitiefindUii,(ii3tnidikn,^pnm 
«Munen  non  eO  folurum  i  §.  »v  ^4 
Vtt^lrcteirt^vcrtdirionc  Eraphy- 
tcuitsob  Izfionera  in  ea  coacingfo- 
\  tnMicijeuur  kiuderaiura,rcpcti!vc 
r  imflic  t  fi  jam ecat  IbltfCum  ?  y 3  l<9f 
,  i  /iViinimbrTendidoiuciHn^do 

•  .idBaciimvendcodo  debeacur  laude- 

anom^  vcl  iolutumTcpecipof!ir,  (1 
^  irimicc  illiusfKi^  vcnditio  iciciii- 
,  daci«^^4«  :  ,  297 
^'>t  Vtniadebeatnr&mdemi^iBin* 
-  ilaquiaTeiiditadiqoemadl^^Mn- 
a.dam£fajpfa7teoiim!$.f  1^9 
-  Qmd  n  Emphyteu fis  croatnr  crc» 

•  diro  *  &  ubi  traiwa  cil  cramieratur 
.  .10  abua  p  qai  prccium  pcimo  vcn*' 
-^KdoaliDlvit^j^.^.  ^  -      ;  u 

V^u»e»prtmwiwiqiitfiii> 
tQrlaudcmium?  ^.7.  'i^t 
Vcrum  dcbcatur  laudcffliu,quan 
do]  cobdEftdesi  vcf  cditi|>articipc9 
EmphyccuiisinCer  fe  dividoac»  vcl 
t  V^CUMlCfiCiph>Mte?«.«k  *  ?|d£ 

dffecaturiaiwli^aMfiiyia» 
do  Bayiifciittr^  4iWd»uiatnr? 

|.J>.    /.  :  .'■■^  jof 

•  Vtciinhiidcfflitta 


«kmaaone  ^  1  o.     '  ^of 

2  ¥ttum.^cranfi£HoneUodemiu 
^«JfelftilpjHlW.'» '"  ^'-^  ^  josi 
'I- V  Vcrumdebeai^laodemtfiaqaaii* 

lioeropHf  fculi  locat  riemphyt^d . 

Ticira  ad  loi^^ ten^pira  H.  11.  jid 
6.  Dc  obhgitionc  hOn  ahcnahdli 

tcm  emphytcuti^  abfquccyjircn- 
\llidpiniaidire(6ti.  '  pii» 

'VfiqVfrara  cotffe' domJiTioui. 


HCUT 


rura  conienras  domim  ttqui* 
ad  emf^iit!iifliii^'i(ip)^ 


olicnandira  ? 

Rclohntur  aticnationem  impro- 
priaro  >  qua  poflcifio  rciemphyceu'* 
ti^fon  (ranKfcf  nir.po0e£cBUbr. 

Quid  fcnttcndum  dc  alicnacioon 

-''teoiBaetninsnirtkM^ >^  j»  -    ^  ^iW* 
^  iikpediumur  ooniTutlacdubi- 
otationeacircamateriain  bf«oedei^ 

ir^dicMMk'   rnr        5  c 

VcfufflTe(4nintttKiE!d«^jlkfiid^^^ 

wtdalienatibneifDiecefnrrlfl?  Vi  ibi. 
-L   iVcrumfit  neee^arius  cnnlcniua 
1  dlnminiad^iiciiandam  Smpbyteu- 
t  ^excauladons  ?i.s. 
* '    Vtrom^hiibens  poeiftbtMiiQnii- 
nimdi    liiovpti^^«4iih  poffiirillini 
tranterre  per  V^m  nominationis, 
abfqueconrenrudomini? f . j'^© 
•   Vcrum  ad  Erophyeeuftm  lcgand4 
i^ifl^niteacnBquiridoffltnttff  4; 
.r.:  'Vomin€tb(A|^MnfitF^I8c^. 
^  di»  at  ftlieianinte^doAaeK^^fett 
'  a>emphyteutaC  iUiiue  'ei>dcori| 
idomim/f.  f.  ' 

Vcrum  emphyrcura  poflit  alicna- 
««emelioramenu  dooitnoirrequid* 

-  Vtrum  pofliNihit^t^tiiconfe 
•  tbiiceCcn^^^  reemphyten- 
eica  abfqj  idTeom  domini?  5. 7.^3 7 
; '  Vtruro  res  emphyteurica  pofllc 
'iliibfidvinCQldoiaioracut»velc3peU 
i#abi^uddiMM«|e6fti^lti^4.S.  siS. 
VtrumcmpbvteiitaiidRdenitf 

^4fca«ingMnnir^mrdaiinlirddto> 
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Quiiiiiibeb^aiaatU  continentur. 

tidilrt"remiflivc.5  p.  34.t      .  ri  domino  ahcnatio  Emp!iyfeufi§ 


J^//.  8.  Quinam  confenfus  domini 
iufficiat  uc  alicnatio  Emphyicufis 
perfici  polTit  ?  54«' 
V^rum  ad  alienaiidaiD  Empby»- 
teufifn  requiratarcxpreflas  confen- 
lusclomini  ?§.  I.  ibid 
Vtrumdominus  inrclligaturfuf- 
ficientcrconfencirei  fitprzfensi  . 
&taceat?i2.  *        '  344  ' 

Vcrui9  fufiiciatiquoddotBuiiit 
leicns  Emphytenfla  fiiffle  atieiu*', 
lainipfolfreqaififbipeiinonc  reci- 
piati  novocmphyccuta,  ad  hocnfc 
inccDigatur alicnarioni  confcntirci 
ncc  cam  pofllc  impugnarc^  §.  3 . 34^. 

Vcrum  coolenfus  adCmphyteti^ 
lldi^iiaiulanpn^ri  poffic  per 
pvociiiaioiefli'»  Teladminiftnicore? 

Vrnimquando  funt  duo  domini 
diredi  cjufdcm  rei  cmphytcutica? 
ucriufqueconfcnius  requiraturad 
ciuB  atienandaai  ?  $.  f .  '49 
'  An  pio  Enphyteuii  alicnanda 
lofficiac  confeniua  domini  dircL^i 
minoris?^.  <5.  'bid. 

Vtrumemphyteuta,  qui  fcmcl 
obcinuit  futficicncem  licenttamad 
Eoipbyteulimalieiiandam  poflicet 
wi  poft  bplum  annii^dieiqaailtan 
obtinuit  "  $.  7.  ?f«> 

Vtrum  hccntia  domini  ad  Era- 
phyceufim  ritio  vcndcndani  fatis 
fU>;UcpollicvediSepronio,^>,  8  ^51- 

Vtriim  Bcentia  concel^  ad  ani 
'■  feedemalicnacionisdclenrittpoi- 
fitadaliaml*pectem^$.9.  355 

Vtrura  Hccntia  conceffa  Pctro  ad 
Erophyccuiira  alienaodam  prolic 
cjus  iocccflbri  ?  §.  1  o.    ;        3  f  f 

Ytrum  licenciaalienidi  EmpHy? 
tenfiniiDretpQll  morc^in  conce* 

dcnfia?).ii.  3^<^ 
Vtrum  alicnatio  Emphyccufii  fa- 
Qa  (inc  licencia  domini  confirme* 
tur  pcr^i^catiampoftcaobtcntam? 

9^9.  Qoii^i^BMdcMtiiotificft- 


antequam  fi:it.  Et  inqua'=  perronjS 
6c(i  pcflit)  poltquam  pcrmifla  fuc» 

"t'       ..    .  35** 
peperlonisi  tn  quas  poteft  traal^ 

fcrlfiBmphyteuns.i.unic.  ^61 

Se&»  10.  Qgoufque  competat  domi-  • 

no)aspraB)attunis  quando  timphy- 

teunsalicuatur:  vcleciam  cxcipicn- 

dicontraperfonam|inquam  alic- 

oatur?       .  .  363  • 

In  qoibus  alieoacionibus  rei  em* 

phyceuticaB  cempecac  domiodjus 

pra:lationis.$.  1.  364 

Quarationc  dominus  utensdi- 

Bio  iurc  praelacionis  iaci^faciac  can« 

tonaem'ol^'eiido?|.2.  jdiS 

-  ytrom  pdftqoan»  dominos  d^ 

claravit,  (enolic  uti  jure  pcdiiciok 

nis,  portic  flarim  cmphyreuca  rcra 

traderccmptori,  quanvis  nonduni 

Jicelapfus  cerminiis  duorum  rocnfl- 

um ,  rel  30  dicrum.^  $.  3.  368 

Virom  dominuspoftqoam  dccla* 

rs!riCiferemnolteipolBcincridi6lu 

cermini::!!  variare.»  ^  4.  ibid. 

Vrrum  dominus  jurc  prcelacio- 

1)18  flbi  conccflu  uci  poflic  m  tavor6 

ccrtij:§  '  370 

VCrum  quando  Emphyreuns  per 

fiiltcad  duos  dominosdirc£loS|8^ 

unu^  con^enric  quod  vcndatutial* 

tcr  rcro  vultrerinere  /iiam  parcem» 

iftcfecundus  audiedusfic?^.<5.  371 

Vrrum  tempusduorum'  mcnfiaii 

vel  30  dicnimi  oood  diio  concedt' 

tur,  uc  incra  illud  poflitutiiorepnp*' 

lationis  currat  impedico  -  $  7. 

Vrrurodominus  habeatjusprae» 

lationi:» ,  quandoenlphyrcuca  vult 

vcndercfru£lu8>  /eucommodicace 

.  'teiemphy teoticat  ? ),  8.  375: 

Quoulquecompetac  domiiioiuo 

cxcipicndi  concra  pcrfonamjin  qul 

Erophyfeufisa!icn3tur-§.9.  ibid, 

Selt.  11.  Vtrumempliyreuta  ceneatuc 

adaliquas  expeufas  circa  remcm- 

phyteocicam'.  EcidpnBlbndaone 

ya»qncipliiA  aut  «MioAcillioaflBl 

impoa 
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impcnti?  376 
Dc  oncribusrationercicraphy- 
teucicxprxdandis.^unic.  377 

DISPVT.  V. 

'DefiLccejJiontin  Emphfteufit». 

^f^.  1.  Quibusmodis  in  Emphyceii«i 
iim fucccdacur.  Ecquid  rcquiracur 
adruccedcndum  in  Emphycculioi 
hsErcdicariani  ?  358 
Se^t.i.  Q;H}\i(i\MZ  F.mphyccuns  haerc- 
^icaria  lubcac  coditioRes  t  &  onera» 
fuioquibM^in  booa  hxrcdicaria »  U 
libcra  lucccdicur:  b.c  quancu  in  hoc 
dificrac  ab  fiaipbyteufi  de  provi'- 
dcACu?  )bS 

Vcrum  filjus  ju(le  cxb^redacusi 
patre  iucccdac  in  cjus  £mpbyteu- 
iiin  ?  §.  i.  ibidp 

Vcfum  Cmpbyteuns  veniac  iq 
renicucionc  (ideicomidi  univerfa- 
lis?  390 

Vcrum  Emphyccuns,aucfeudum 
iropucetsirin  lcgtcimam  liberis  de 
bicam/§.^.  391 

Vtrum  hxrc?  cmphytcucac  tcne- 
jcur  cjus  crcditoribus  cx  tmphyccu- 
fi,  in  quam  pcr  ejus  morccm  fuccef* 
^c.'§.4.  foo 

Vtrumquando  Emphyceunscll 
divinbtJis, dividenda  iic  xqualtcer 
incerfucccnbresy  vcl  folu  juxca  por- 
tioacshxredicarias?^.  f.  401 

Vcrum  haeres  indicucu'?  in  re  ccr- 
ta  ad  Emphyccuilm  defu£tij  admic- 
tatur  ^.6.  403 
Seil.i  Vrrumpater  pofTicprxjudicarc 
fihjsiin  fuccefltonc  EmphyCeulis» 
camaIicnando>auc  unicorum  Prx- 
leg^ndo  ?  40  f 

2»CacuituraUaconcIuno  circa  E,m- 
phy^teui)m,ex  pado  providenciai 
quodineanopoflic  pacer,cciam  de 
con^cniu  domini  prarjudicare  tilijs 
adeam  vucatis     1.  408 

Limipatur  mulciplicicicer  fupe- 
rior  coi^clufio  ^2.  410 

Ponicur) &rxplicatura1ia  celc- 
bris  liBucacio  pr^^di^tse  conclufioy 


nis  ,quod  fciHcct  illa  conclufio  pro- 
ced^c,  nifi  hlij  paccrnam  ha;rcdica- 
tcmadeanc.  ^  3.  414 

Nutantur  aliqua  circa  limitatio- 
ncm  §.  pracced.cradita.f  4.  415 

Scucuicur  ulcima  concluiiopro 
calu,quopater  incidcndo  in  com- 
mifTura  prjcjudicat  (ilijsin  fucccllio- 
neEmphyceuds.  1  f.  4:1 
Seff.^.  Vcfum  ad  fucccdcndu  in  Em- 
phyccufim  admiccacur  rcpra:fenca- 
tio  ?  ibi(iJ 

Vcrum  bencBciu  rcpraefentatiop 
ois,  quod  legcs  conceduc  filijs  fra»- 
trum  locum  habcac,quando  cuai 
cis  non  concgrricpacruus  fraDcr  d6» 
fundi  ♦  I.  42 1 

Vtrum  prcdifba  reprzfentacio 
admittaturrcfpcftubooorum  im? 
partibiIiuio,qu«  in  una  tancu  pcrfo- 
na  confiftcrc  dcbenc  >  $.  j.  ^iS 

Vcrumin  maioracibus  ,&  ftmili* 
bus  bonis ,  quz  folu  jurc  fanguinis» 
aut  ex  pa£to,6c  providcnciadeferQ- 
cur,  fucccdacur  pcr  rcpraefencacio- 
ncm '    3.  429 

Solvunturfundamcnra,  quzpro 
rciolucioncexcludence  repr.T^cnra' 
cione  rcfpcftu  bononim  imparcibiT 
lium.   ».  addu£ba  funt.$  4.     43  f 

Kefol  vitur  quxflio  principali5,a- 
truadmictacur  rcpraisccario  ad  fuc- 
cedendu in  Empyceufim  ?  T  +38 
Sefi.  f  f  Qux  pcrlon*  poffintfuccedc- 
rem  tmphyceufi.Ti?  44'j 

Vcrum  frminxfucccdantin  liui' 
pbyteuftm>f ).  tbid 

Vtrum  illcgitimi  ad  Emphyceu. 
ftm  admiccancur     2.  443 

AncCMffladEmphyteufimeccle. 
fiafticam  iilegitimt  admiccantur? 

Vcrum  legitimaci  fuccedanc  iit 
Emphyceufim?!^.  4^^^ 

Vcrum  defunftoaltcro  conjugc, 
maneac  alccri  Eraphyccufis ,  quem 
ucerque.  vcl  uou^  corum  ancea  poG 
iidebac  ^  $.  f.  4^^ 

Vcrum  monaftcrium  fucccdac  in 
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Erophyceunm  iquam  rcligiofus  ha- 
tKbaraateprofcfflooGni^S.  6.  ^68 
Vcraa  Kmphycrufls  cnjifeatad 
tjCcum ,  quando  bona  empbyccutx 
proptcr  aliquddejuschmeapubli* 
caucur/*^./.  V  472 

DISPVT.  VI. 

fDe  npwinationc  ad  Em^hyteufim^ 

^f/?.j.Qu»4(itcjufmodi  nominatioj 
^  quaratione6cri»aucfa^cncia- 
tclligatur?  4*77 

Seli.  a.Qiuspqnic  ad  Eo^phyteunai 
i^pipinafe^  481. 
3«  Qiiis  ad  Egi|Aytaifiiii  0001^^ 

laariponit^  488 
Sti^,^,  An,&quando  cmph^teuta  ha» 
bcnspoteftacem  nominandi  poiHc 
varurc,  icu  nomiadciuacm  jamfa- 
^amrevoc^re?  4^1 
.( Q9i|(iiier9^r^&  cxplicaturca  re« 
^b,  quod  potcft  variarc  is,  cui  fulc 
conccffa  faculras  nomtnandi  ulque 
^d  morre,vcl  ttpore  mortis  $.1.491 
Conlideratur,  &  cxpUcaturalfC- 
ra  regula,lqupd  n6  potcH  variare  is , 
cui  coOMpeAs^eftfacultas  ooroinandi 
^biquc  menttoiie  mortis  ^  2 .  498 
Seff.^.  Solvunrur  nonulbdubiacirca 
prsccdcntcra  mareriam.  500 
Vtrurapromiriio  non  rcvocaodi 
Qo^nioationcm  impcdiat  quomtnttt 
y^tiwepoific,  qui^ilivvafiandi  ha* 
^bat  potei^atem:  1, 1.  ibid. 

Vrrum  nominatio ,  quz  rcvoca* 
ripotcrat,  fiatirrcvocabilis  acccde- 
f  c  rci  iraditionc  v  .i\  l^* 
Virum  reirocata  iibntaattpne» 
coi  tmditio  rct  accelTerat,  reftitoear 
4a  fit  rcs  ctiai  firn^ibu&,  cz  ea  pec- 
*eptis?5'.3.'    '  '  504 
Vtrum  nomimtio  cvadaC  irrc  vo- 
cabilis,fi6aCtitulodotis?^.4  ytf 
VcmmperffeCcrvatiooC  tMin^ 
ftos  evidat  irrerocalnlii  nominacio 
fimpliciterfafta?$  f.  507 
Quandonominario.qux  revoca- 
Inlif erartccfeatur  rcvocari  §  6  508. 
Vtrfi  rcvocato^iupco }  auc  anou^ 


lato  tcftamcntojc  vancfcat  nottiina* 
tioerophyt.  incofada?  §  7.  fia 

Vtrum  corruat  nominatio  fa£ba 
m  teftamentOkfi  baeres  in  eo  inftiru- 
tu<  hzreditatem  non  adeac.$.8.  5 1  f 

Vtru  poflic  rcvocari  nominatio 
fafVa  in  tc/hmcnto ,  maacocc  firmo 
ipio  tcitamento?  $.9.  fiS 

Vcrom  nominatio  fada  in  tefta* 
ncnro  legitimd  condito  tevpeetar 
pcr (cqucnsinvalidum  ^^.  10.  fiy 

Vtrum  ad  nominationemirrevo» 
cabilem  requirarur  acccpcatlO  per- 
rona;  nominatx  ?  §.  1 1.  519 
,  Vcrumnomioatio  invalida  fada 
pereumiqui  femel  tantom  nomina- 
rcpotcft  ,  iirpediitfieriabcovali'* 
dam  ■     I  j, 

Sect  6.  Quardam  alia  pro  emphytcu- 
lica  nominatiouQCxplicantur  f  j  i 
Qoamdiu  jus  emphytcuticu  du* 
fet  penes  eum^  ioqo^  fcmphy  teofia 
nominacioniscranMacacfl  S  i.  ibi« 
Vtrum  is.mquem  Erophyfcufis 
nominslionis,donationc,  vcl  alio 
ClculoCraa&laCacH  poflit  vivcntca- 
licnaiore»  nomioare  aliaro  pcr(b* 
oamadeam  Emphyccofim,fi  idpO' 
terat  alteoator  >  $.  a.  f  2| 

Vrrum  qiundo  aliquis  accepic 
Emphyrciiiirn  profe,  &uxore,atque 
uno  tiiio  utnufquc  que  nomraavc* 
ht,qui  ulcimuseorum  remaofcric» 
poflic  ultimos  nominare  filifi  es  alio 
marrimonioltticeprum'  $.  3.  pf 
Vifum  incafu  praECcdcntisquz- 
llionisfaculcas  nominandi  unu  CX 
filijscomunibus  cxccndatur  adno- 
iniaandumncpotcro?i.4  ^k^ 
Vrrum  oominatosadC  rophytcu^ 
fim  polfitgravari  i  nominitte ,  ut  eS 
rcftituat,  vcl aliquid foluat. S  f.fi/ 
Vtrum  jus  nominandi  tranfcac 
ad  hazrcdes  emphy  ceucaE,  qui  cu  ha- 
berct  potcdatem  nominandi  dcccl* 
fit  >  oemine  nomin  aco  ?  f .  &    f  |o 

DISPVT.  VU. 

Se^.i* 
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I.  Urnim  Rnita  F.mphyrcufi,tc- 
ncatur,aiit  compcllipoflicdominus 
dirtftuscamrcnovarc?  fjl 
St0.z  Q^ibuftcompctMfacfiericle*^ 
^atnfnovario?  Hf 
•  A  n  is,qui  juxta  rupradifVa  pctcre 
potcll  rcnovanonem  bmphyrcn- 
iis» ,  dcbeaccric  hxres  ultia*i  pollcf- 
foris ?  %  i.  540 

Vtraoi  bmdibuit  cxtrsneis  c6- 
pct8tjusrcnovacioni<i)  cxcludscon- 
fanguincisultimiemphytcutx,  qui 
bxrcdcs  non  fucrint'^.  2.  j+j 

Cuinam  cxfilijs,  vcl  confangui» 
ueis  rcnovanda  Cc  hmphytcufis, 
quando(bntplurcfc  fltij»  vcl  tonfknJ 
guinci  ulrimi  cir  phytpnfat.  qui  jUx-' 
fa  fupra  difta  pofltnc  renoTation^ 

pctcre  '•  ^  5  f4f 
Vtruquardodicitur,  jus  renova- 
tionis  compcfcrc  proxiroiori  con- 
fanguineo,  intclligcndnm  id  fit  de 
confaog^fMco,qui  firdc  fanguintf 
primtac^ircmi!»^^  4.  549 
Vtrumins  rcnovationis  compe- 
tcns  prcjximicri  confanguineo  pof^ 
ficabeorcnunciari  in  favorcm  ali- 
%  in  prdpjudicium  aliornm  pro- 
)rum?J.f.  «of 
_  -  ,  indoEmphytcufisno- 
tnination!'^  exringuirur,coquodpor 
fcfror*dccciric,  neminc  nominato, 

dcbearur  rcnovatio?^ 
Vtrumquandores  Emphytcuti* 

cacrat-fbbempbyteuticatatdc  £m* 

)>byte«fiscitpiravit  obfinitan  ge- 

ncrationcm,  dcbcatur  renoracio 
fuccefToribus  cmphyceut«»fclfub- 
erophyreutJE  ?4.7.  ffi 
Keiolviturqusdam  alia  dubira- 


Se&.%  QjandorcnovatioF.mphyteui 
fis  pcti ,  &  conccdi  debcat?  ibidi 

Seli  4..  Qdomodo  peti,  Stconce^i  de* 
beac  renofatio  Bmpby teulli'  5f / 

DISPVT.  VIU. 

extinHitne  Emphjiteujis^  * 

5eS.  I.  Qtnido  Empbyteofii  citrt 

commifTumfiniatur?  f69 

ie£f,  j.Quando  Kmphytcufis  ob  c6- 
min^umnon  Ibiutae  pcnfiuais  finia- 
tur?  ^6f 

Seii^  Deconmiflb  obalieaationedi  ' 
tei  cmphytenciaB  abfqne  doniAl 
confcnfu.  f7f. 

Sed  4.  Dcalij9caufis,exquibu8  pxna 
commifTi  incurritur.  f8} 

SUl  5.  Exphcanturaliqua  ctrca  amiiP 
fionem  Emphyceufisin  pa9naaio6- 
miili.  f88 

SeH  6  Ad  quem  fpcfbcnt  firudus  p€« 
dentcs  rci  emphyceuCtcae»quando 
Emphyrcufisfinitur?  fy7 
Ad  qucm  percincanc  didi  frudus  9 
quando  Efflphytcofia  tevercitoracl' 
dofflionmper  mortem  empbyceu*] 
faEr^*.  I.  ibid. 

Quid ,  quando  Emphyteufis  rc- 
vcrtituraddominumob  comtffuot 
cmphyteucx  ?  §.  2.  60I 
'  Quid  qoandoEiDphyteofistraoi 
iit  in  fcquentcro  vocatum?^  9.tf6S 
Quid,  fi  Emphyteufis  fit  hasredi- 
taria ,  &  dcfcratur  fucccfTori  pcr  fi« 
dcicommifTum  univcHale?^  4. 6cf 
'  Quid,quando£ropbyteufishz- 
rcditaria  tfanfit  inabum  ticnlo  Id* 
gari,  fctt  fideicofflaufli  patticotati 
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iciiffiris,  »h  J^r/,  ^ngcL  SaSc,  (.fifAter  pHil/d,  G.  de  inbf* 
fi^ofi  lefidmer^U^  M  CytitMti  BsiditttAkki^l^^oi^^iikusdik 
de  Tattbtm  CM/lrenfem  in  l  Jkfidiitmmilfo^  C  di  irsnfa^hnik 
Canonijfa  ad  cap.  tn  ct^oitate  de  ufuris ,  ubi  Innocentim  ^  Hofiienf 
Joan.  Andr^  ^mrim  j  t^  ahj.  3slai)arrU5  in  monHaU  cdpk  i  f  ,  a  n% 

Co^ar.^.^ariairumrefi^mHnintap.j.  8.  £^'9.  teUeimmt 
de  Solts  pecultari  Commentario  de  hac  ntatertd  y  LudtrvicUs  Cenfiui 
Mipo  etiam^uolumine^  Virgim^  jit  £tifCimiOyl^ttd9V.d*  A^en^ 
ish.tf  Fod^ritm  Marnih  fit  inteiroi  hmSt.  LeolMrdm 
ard.  juxtoitiam  volmnini  fuper  coHflit.  ^tj  dicreandis  Cenfr^ 
bus.  Ffonoratus  Leotardus  Uttfiime  in  fuo  Hbro  fingulari  de  ufu^ 
riSj  coniradthsufmraryicoirciOjiSfia^Uafi^/^j 
ffaiij.  Ex  7hioiogis ,  ConrmLdiiomraffUmi  a  eptafi.  y».  afqui 
ad S^.  S.  Antonin. p,  2  ttt.  I.  cap.  8.  <i §.  1 1.  uftj;  ad  16.  Joanmi 
Medina  C.  de  reh.  per  ufuram  acjju^tis  Af^.  ^i^tt*^ 

dt  pjfiiiia^.^.ViAtnM  W  .i«4ij^./l  fi^aa»  4Mr 

»4  Sk 
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6  I.  Pars  De  Cenru. 

10. Molmdim.a.Jejuftiti4adifp.  381.  le^ms  U.OnCth* 
■Rebd.  2.  p.  deoiligat./uft,  lih,  jo^Joannes  de  Salasin  2. 2.  ^Sht^ 
ma  de  contradtbus  peculiart  tra£t,  de  Cenfibus,^  multi  altj^prdf  fr- 
tmweinfmesSummifiaamufmorestVerb.  ufura,  Eodem  igitur 
fitsSOf  totam  hu/us  eonsrs&us  msseriam  maiori ,  qua  poterimus 
iigentia  ,  in  prxfenti  exponemus :  non  quidem  tam  late ,  ftcut  qui  in» 
4egros  de  ilia  tradatus  edidere ;  nec/ue  tam firide ,  ftcut  multi ,  ac  pra^ 
fnrtim7heologtfecerunt:fedmediamquandam  tenentes  'viam^fic 
vmniaexTheologiea  mettodoaiiempersbimus ,  sts  nec  defcianms 
innecefiarijsynec  fuperfiuis  ftudiofum  kBorem  gravemus.  Acpri' 
mo  quidem  agemus  de  Cenf  i  f  fcundum  rei  naturam [ pedato:  Dein' 
^deconditioniitisgfMajssroPontificio  adillsus  creasionem^  acitct" 
9timssfitmfofiul4ntur...  ' 

PISPUTATIO  PRIMA- 

DeCenfu  fecunMsm  reinatstram  fpe^4to» 

,  *  - 

SfiCTIO  PRIMA. 


Atit/9&  quotuplexfit  Cefifuu&  fUim' 
9mrA£ius  rationem 
fartifipiti 

'■  yioAulum  Cfn/us  vdrii  ufurfmr  utim, 

Ptoptnitur,  &  eicflkMirdefmthCea- 
'^^frma  sMprdfenti  maerii  k  'J>90tn» 

htSMccipi/ur  iM. 

Dtviditur  CenfMS  in  RffervAtium  y& 

Confi^nativum :  &  qux  ft  fropriA  rttio 
CtusMS  RefervMivi?  n,  i, 

BuUu     K  decreMidis  CntfluSf 
frocedir  de  Cenf»  RefervMivo.  Vnde  hnic 
eenfui  pfiteji  gpf  oni  fAcfum  Ugis  commtf- 
fmd,  Seclufo  vero  txli  pa^o  ,  non  incidit 
tncommiffmn  ,  ^Ui  fe^fi^^nem  mnfoLvit, 

Cei^  Mtfianfammt  ^udnvts  bAei$ 
i^UitmemKidMw^Stetfi  ;  ^  imA^ 


tmen»hillodiffert'.  &  quid  potiffJmum 
mendtndum fi l  td ///««»  digr.ofcendrm, & 
dipngaendum  ab  £mphyteufi>  n.  4. 

Jm  dubionmetutroBusfneritEmphyteti^ 
^em^vetCeufudis  ?  ^id cenfcndum.n, 

Census  RefervAtivi  exigtius  efl  ufus,pr/t- 
terefudm  in  beneficijs  Eccleftafficis^  in  tfui* 
bns  f^pe  reJervMtur  AltffUApenfto  num.  6, . 

In  Cenjfu  RefervAtivo fecundumje f^eHet$ 
tutUmeft  perienlumtfnru,  ihid. 

Si  ittCewfu  Refervttivo  •dmifceAtur 
etuftiu  ,  4ut permntustitpdehetur giheiia; 
fumodo  ?  ihid. 

Nomme  Census  fmpliciter  diSi  filkm 
venirefoletConJienttivus  ,  decfuoUntka 
in  prafettti  mtteru  tgondum  ejt,  m,  6, 

^Cenfus  dictturCenJignAtivusi 

qnstm  vtrih dtvidatur  ?  n.7.  9- 

Oblig4tio,<fU4  oriturexCenfu  ReAli,ncn 
tranfit  ad  hdredesdebitoris^nifires  Ccnfi* 
/4  ed iUes  deveuiut f  iv.  1  o. 

Suemiit  pbtret  res  etdem  Ccnfuifuh^ 
jicimtturji  ttles  res  etd  flures  foffcffores 
^tvimmt^  ^iHet  ito  fiUdum  tenctur 
^  td 
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»J  ta/gm  Cenfmn folvendum.n,  1 1 . 

Ceuftis  Confijinati-jus  ordinArie  conflttu» 
itmtfer  contrttiumtmftioHts ,  (jr  venditi'- 
$mis ,  velpermimtaiitimii  i  &  tumc  ex  ilU 
ii^etmr  giAelU*  'm,%%, 

ContrmUms  Cemfmmltseft  Nemimitmt^^ 
bomjc  fidei ,  utpote  (fuaddm  fecmiisris  emf^ 
tie,  &  vtndttiv.  n.  t^. 

Nm  tdmem  per^amr JeU  cfiitfenfuj /ed 
re,  m,  14. 

9ftrMm/it  meeefiirimmt  ^med  ftt  fer fcr^ 
Hirem  fMctm?  Etemfms  ei^titfs  MUfi^ 
eiemdtfiti  iltid, 

OMifsa  mulciplici  acceptiooe 
▼ocabnli ,  Cettfms ,  quod  inteiv 
dum  u/arpflciir  pro  pacrimo* 

nio,  inccrdum  pro  «lUmationc  bono- 
rurn.fccundum  quamtribucum  eftfol- 
vcndum ,  incerdum  pro  ipfo  cributo 
cx  faculcacibus  Ccnfitis,  interdum  pro 
ADiiuft ,  vcl  menftmd  psnfione,  aliqui 
decauOl  alterl  folvenda »  quas  fignifi- 
cationes  optimc  praj  alijs  cxplicant 
Covarruvias  /ib.  5.  ■v.iriarjtm  cap.  7.  n.  1. 
\ iil;iCcus  dejure  EMphj/t.      32.  Molina 
ttm,  x.difp.  381.  *.  I.  &  SoUs  ittprt» 
dmit  fui  Ctmmtemttrij  de  Cemjfihmskitt^^ 
ProprijiTima  hocloGp  exufii  Dodo* 
rum,  &  fcholarum  acdpixur  pro  jure 
pcrcipiendi  quotannis  altquid  ex  re- 
busalcerius.  Unde  in  hunc  modum 
defcribttur  k  LeiBo  6^.  u  de  y^tU 
eup.  21.  dubit  1. »,  s.  Ccnfiis  t/l  $mt 
percipiendi  anmuam  penfitnem  ex  re,  vei 
ferfoKa  tlieritis:    quam  definicionem 
caeten  omnes  admittunt,  &fi  verbis 
altqoantalum  difcrcpcnc.  Dicitur  ^jus^ 
quia  C^fus  Jion  eft  res,qos  Cenful  fub- 
jicitor,nec  ipfa  penfioaonoa,  qua;  foU 
vcnda  cft,  licctintcrdum  pro  illa  ctia 
accipiatur ,  fcd  jus  cxigcndi  penfionc 
cx  rcCcnfui  obligataicui  juri  rcfpon- 
detinaltero  obligatio  (blveiidt..  Ad- 
d\t\xi  ex  re  aiteriMS  ^  qnia  neeno  exftt 
fua  percipit  Cenfum,quanvisfruAiun, 
&  pcnfK)nem  capcre  poffit ,  ut  ex  re 
in  EmpytcufimdatJ.cujus  dominium 
diredumrctineti  vel  ferfoat  titnimf^ 


/ 


'3^ 


qi|la  ctiam  Aiper  iblll  pefAmi  lioeitis 

confticuipoteft,  ut  ex  diccndisconA 
tabit.  Is  autem  ,  qui  tale  jus  habctad 
pcnfioncm  fibi  folvendam  ,  dicitur  k 
poftoribus  Ccnfualifta ,  qui  vcro  jurc 
i  llo  tenetur,  ut  penfionem  folvat,Ccn- 
fuarius. 

Dividitur  Ccnfus  gencratim  accep>  % 
tusin  ^efeTvativum^dr  Confignaitvum, 
Rcfervativus  dicitur,  cum  quis  rem 
fliam  omnino ,  etlam  quo  ad  domi- 
«ium  direAnm,  in  alium  transiert, 
refervando  fibi  annuam  penfionem 
fuper  eadem  rc.  Talis  fuit ,  quem  Jo* 
fcph  Patriarcha  conftituic  in  omnibus 
Agyptiorum  poifcllionibus ,  pr«tcr-. 

2ttim  Sacerdomm ,  cum  illas  emptas ; 
t  fubjeAasdominioPharaonts  Agyn- 
tijs inftituit ,  ut  habetur  Gemef.  47.  ir, 
24.  In  jureautemcivili  nulla  dc  hoc 
Ccnfu  fit  mentio,  ut  teftatur  Molina 
^jf-  jSf.  fub  Hum.  12.  quanvis  fatis 
videatur  approbariin  in  L^Mimu  Ced. 
de  rerunpermutAtione ,  ubi  dicitur  ,con«' 
cedcntcs  alteri  bonafua  cum  pa<flo, 
utaccipicns  teneatur  illi  folverc  ali*> 
quid  annuum ,  vel  mcnftruum ,  pofrc 
BgcrepCdsfcriptts  vcrbis  ad  taicm  pen- 
fionem.  Cenftri  qne  debet  eiufmodi 
contraAus  inter  Innominacos,  utad« 
vcrtit  idsm  Molina  difp,  jUi.  num.  o. 
Ncc  dubito,  quin  fic  etiam  ftri<5li  ju- 
ris,quales  funtomnes  Innominati  ex- 
CCpto  primo,  Dt ,  ut  des,  poftquam  ex 
aliera  partc  impletus  eftj  qu&  demdi. 
ximus  faris  traAatu  de  concradiba» 
m  gencrc       t.fea.  ».  &  jnfHtt.  ^ 

Ncque  vcro  dc  hoc  Refervarivo.  • 
Cenfu  proceditBoUa  Pij  V.  dt  crevt^  * 
dtsCenfibus,  ucnocauc  MoUoa^rf^. 

l%\.n.i.  Leff.  d.  ctp.  22.  dubitatitM  tl 
».  +.&aIij.  Unde  incontraAu,  quo 
umCenfusrefcrvatur,  apponi  potcft 
paelttm  legis  commifforia:  ,  id  clt,ut 
itet  fiipor  qoi  Gonftituicor ,  cadac  iii 
commUrum,  &redeacadpciot|cmdo. 
minum  ,  fi  intraccrtum  tempos  pei>* 

fio  ciftQafoIvanuvut  pqeter  prpzim» 
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dtatot' DoAores  doeenc  Covar.  }. 

^f^rurnm  eap.  7.  ttum.  \.  Vahfc.  cic  jure 
JSntphy/euttco  cjn  ijt.  51.  *.  3».  Honora- 
tus  LcotSitdus  dc  u/uf  is  coerctndis  qtufi, 
4t.  m.  4»  ubi  teftMur  de  communi 
ifemeotia,  &alii,quklquid  In  contrart- 
um  arguat  Felicianus  Solts  in  dido 
proamio   opcris       Ceitfibus  »,  24.. 
qucmbcnc  rcfellit  Leotard.  loco  clt. 
liam,cum  dominus  Uber^  de  re  fua  pof- 
fit  diipooere/.  48.     de fnkttit».  non 
cft  cur  eam  trantferre  non  poflit  in 
alterum  cum  onerc  talis  commini ;  id- 
quc  five  rcsconccdatur  fub  Cenfii  Re- 
dimtbili ,   five  Irrediixiibili  :  fecluro 
autem  hoc  pado,  non  cadet  debttoc 
talis  CensAs  in  commiflum  penAonem 
non  folvendo,'  eciam  fi  jurejurand^ 
promififler  eam  folvcre , nt  benc  pro- 
bat  Molina  citatus,  &  cum  multis  alijs 
Solis  in  di(i9^0Ami9  de  CeufbHs  n.  x6. 
&  feqif.  contra.  nonoallbs  oppofitum 
cxiflimantes»  quandodebttoriuramf* 
to  feobftrinxlirct. 

Ex  quibus  colliges  licct  contradus, 
quo  ejufmodi  Cenfus  rcfcrvacur,  ali- 
quam  fimilitudincm  habcat  cum  £m- 
phyteufi,intnultistameBab  cadilFer- 
re.  Prirao  cniih  difiehinti  qoiain  £m* 
phyteufi  folum  transfertur  dominlum 
Utifc  ;  in  hoc  aucem  tam  urile  ,  quam 
dire^um ,  refervato  folo  jurc  ad  annu- 
am  penfionem  ex  re  perctpiendam, 
quae  dtfietentta  eft  maximd  propria , 
&  eflentialis  hujus  conrra^us  ;  ad 
quam  potifliimum  att^ndcndum  eftad 
iJlum  dignofccndum  ,  &  diftinguen- 
duraab  Emphytcufi.  Unde,  fi  in  cc- 
lebrsttone  'contraAos  dicatur  con« 
oedi  aUquid  in  Emphyteufitn ;  cum 
translatione  totius  juris  ,  quod  con- 
ccdcns  inrehabebat,  concradus  non 
cvadit,  nec  ccnccnduseft  Emphytcu- 
ticus,  fed  Ccnfualis :  &  ^contra  h  di*' 
cator  coiioedi  rem  ad  Cenfum  Peiu 
pctunm»  com  relervationc  dominij 
dirc<^i  ,  non  cftcontrn<f^us  CciifuaHs, 
fcd  Kmphytcuticus.  Ncquc  enimad 
yctba^  fcdadmcmem  coacrahenii- 


)e  Cenfu. 

um  ,  atqueadipfam  c6ntra<?iu$  fubf- 
tantlam  ,  atrcndcndum  cft.  Secundo 
diffcrunt,  quia  in Emphyccufi ,  fi  non 
folvarurpcnfio  per  biennium,  quan- 
doeft  Emphytcufis  Ecclcfiaftica,  -vel 
per  trtennium,  quando  eft  raecularis, 
incidit  Emphyteuta  in  commiflum, 
&  amittitdoroinium  utilc  ,  quod  tunc 
ipfojurc,  confolidatur  cum  dircAo: 
hoc  autem  non  cvcnit  in  hoc  Ccnfu  , 
nifi  expreftd  dehoc  paAum  fit  ioter 
partcs.  Tcrti^  denique  differunt,  quti 
tmphytcuta  non  potcft  rcm  vcnde- 
rc  ,  irrcquifito  domino  dirc<3o  (alias 
cadit  io  commiiTum)  &  pratercacx 
pretto  tenetur  ei  folveie  laudcmium: 
ad  neotrum  autem  tenctur  debitor  e- 
iufmodi  CensOs.  Has  differentiaatra» 
dunc  Molina  di£f*  difput,  281.  mtm. 
Lcl],  dUta  dubftr.tivne  2.  n.  5.  &  ca^tcri 
communitcr  ,  inter  quos  hciirimc  So- 
lls  in diifofroMm0 deCtMfihist  n.u,  17. 

Quod,  fi  de  aliquo  particulari  con*  $ 
tra<ftu  dubitctur ,  num  fit  Emphytcu- 
ticus,an  Ccnfualis  ,  quiacx  claufulis, 
&modo,  quo  rcs  fuit  concefla  ,  non 
coUi^curutereonimfit  .»  tonc  ex  a- 
lijs  circunftantijs  occurrentibtis  rcs 
cft  dcjudicanda  :  ut  fi  in  ca  reglone 
frequcns  admodum  fit  Emphytcufis  > 
nonvcro  Cenfus  Refcrvativu.s,  pra-fu- 
rnendas  eft  contra^ui  Emphyteuti- 
cus ,  fecilto  ver&  fi  Cenfiis  Relervativus 
fitfrequcns,  non  vero  Emphytcufis. 
Sic  Molina  fupra»»»».  8.  cum  Valafco 
di^*  qujtft,  32.  num.  35:.  Si  auccm  ni- 
hil  appareat  ,  undc  in  hanc  potius 
partem,quam  inillam  judiciumpro* 
pcndcat,  quiddm  cxiflimant  cen(en« 
dum  cfTe  Emphyteufira  in  favorem 
ejus,  qui  rem  conccflit.  Alij  tamcn, 
intec  quos  Navarrus    in  cemmcntar, 
€tf,  I.  14.  eiMji.  3.  num.  109.  Covar. 
3.  vmimwm  cif.  7.  mi$m,  1.  Aaor  fMH^ 
^.lih.\o,eif.  j.Valafe.  Molin.  fiip.  &. 
Fragof.  tem.^.  diff.^.  §.  i.».i2.ccn(cnt 
judicandupotius  in  favorcm  pofTidctis 
<fle  conuaAuCcofuaiai  quia  in  dubio 

mciioc 
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fnelior  cft  conditio  pofifidenris  j  ncqt 
plos  gravaminis  illi  eft  imponendum, 
qua  vcro  fimilitereum  habcre  coniUcj- 
adduncq?  omncs  cicati  DoAoret  hoo 
procedere ,  ilve-qttl  conceffic ,  iir 
Ecclcfia,  fivcaliquis  priv^s>eft6n&i< 
nnlli  in  favorcm  Ecclefia:  contra  poP^ 
fidcntem  judicandu.n  clic  coi  rcndar. 
£aDdcm*rcncenciani  prmcipaii.ni  te> 

>  necSalasiAr .  num.  t,  & 
frff(fi  abi  cum  addit',  qc^od  in  du^ 
mo,att  Censi^s  fic  refervativus,  vel  o5«- 
fignarivus,ccnfcndusc(t  refervativus 
&  quod  confignativusccnfcndus  ecia 
indubio  pocius  rcdunibilis  ,  qu4m  ir-' 
rediaiibilf9,tioec1ioc  iiegeot  Oonml 
&  Anton.  Gom,  ^os  referc.  ^ 

*  ' '  Cenfus  refcrvacivus ,  dc  quo  ha^e* 
nu%  frequenscft,  pro  fuo  modo,  circa 
bcneficia  Ecc!tfiaftica,qu«  fffpe  con- 
ceduntur  ,refervaiapcnfione  annua; 
Hc  de  lllo,  uc  fic  agitur  in  csp.  eonftiim^ 
tksje  XeUghfis  dm  hmi  Orca  les  va.' 
ro  temporales  v.iidc  ninis  efl,  ncc  cir- 
ca  illum  eft  difHculta«;alicuius  momc- 
ri,  fi  pcrfe,  ac  fccundum  iuam  nacur^ 
rpcasAir.  Eft  bBSm  'Ma<inodl  edtU 
thiAas  oitiniuin  ,tuni  Theologonitti  ^ 
^mm  Jsriftaram  calculo  approbatusi« 
ncque  ulfa  in  co  poteft  delicefccrc  u- 
fura,utbcnepoft  alios  advcrcic  Lco- 
■  Card.<^.  f.  41. n,  to.  Ec  foliim  pote- 
fircontiAereinfiafhtiaai(  fi]re4ervdtur  l 
Cc  extgaturmaior  pen(ib^  <^ua  res  corsJ 
ccITa  fcrrc  poflit.  Si  autem  fpcA^tutf 
iimul  cum  paftis,&  c6ditionibus,  qdac 
iMi  adjlci  poter.unc,rouica;^uxcata}runr 
cofjdicionuife  yafictacem  polTunt  efle 
qua:ftiones,  6^cafbi  ADtoibites,qil6r8 
•Hquos  ad  mntcriam  de  ufurfs  fpeAii 
fescxcitar,  &refolvit  idem  Lcotard. 
i;  t^.  41.  rt.  ii.&feiftf,  In  ordinecttam 
ad  gabeliam  conixderart  folet ,  hutd 

^em^iito ;  alit  sliixl  pa^htm :  oaitt  # 

srtiquri  prO  pecuniaV  Vcifticrce  khqiisi 
jjjrfediutndaret ,  cum  rcfefvationc  an- 
rrak  pcnfionis^  gabellaitt  utique  ddJ 
bcrcc  ,  raeio!^  calis  onpcioDiSi.Vfl 
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pernrutationis  ,  hon  auteifi  ratione 
ipfiusCcnsus,  aucpcnfionis  ,  qua;  non 
emicur ,  auc  pcrmutatur ,  fed  rcferva-^ 
cur«  Item,  fi  in  refervatione  hujusCen* 
sds  adjiciatnr  paduoi  de  pisofiond 
redimcnda  ccrto  aliquo  prctio,  gra-r 
vis  difiicultas  cft  ,  an  cx  tali  pr.(flo,  vcl 
rcdcmptionc  ,  &  cxtin<flione  ipfius 
Ccnsus  dcbcacui  gabclla  ,  &.  cuinam 
gabdiario  Iblvenda  fit^- Caterum^ 
cnm  boc'  ad  materiaro  detr^ittsper^ 
tineat,  necbrevk  expediri  poffic»lioa 
oportcc,  ut  c6  nunc  divcrrimus.  Si 
quis  refolucioncm  huius  difficultati^ 
<lcnderec,confulat  LaiTarte  de  decimm 
€£f,  to.  i  mm  Molintmif^/^^fr/; 

3.  vdriMm  tif,  i;t;.Nobis  ver6  circsi 
Ccnfum  rcfcruativum  fatis  fit  prx- 
di(fla  annotaife,  nec  amplius  de  illo  ^ 
inbdc  tra^atu  agcmus  ,  fed  tancuoi 
db  Ceofii  coofigmtivo  ftachii-  e^pii^ 
cando ,  qui  eft  valde  uficattis ,  &  muW 
tas  involuit  difficultates  ,  folufque 
nomine,  Cenfus  ^  fimplicitcr  di<fti  ve** 
nire  (blec  $  unde  qu£  deinceps  dixeri« 
'toim  citca  Cenfam  abfoiucd ,  dc  folo 
coofi^aci^  «edpieoda  fuat«  qttaa« 
visr<aiUqaa  refervadvo  ctiant:.4Eonve4 
nianr. 

Confignativus  crgo  Cenfus  ,  omif-  ^ 
fisalijs  definitionibus ,  &  longa  circa 
<«s  dU^tsKlttne ,  quam  pardniatlfitAlf 
tesffl^^bttfr^as  tTa&,\it  nft^Ui 
qu/fti  4.».  fer  tet,  dicitur ,  &  efir,  quan^ 
do  (Tiiis  fupcr  l5onis  fuis  ,  vef  fupcf 
fua  perfona,  jus  penfionisannuaj  altc^ 
riGOflfignac  ,  feu  conccdit.  Hic  divi-* 
ditar  multipliciter  ,  prim6  taclono 
fnaOer^as^tn  EfA}em^Perfendtm\  &MiX''  .-t 
/«w.  Realis  eft  ,  qui  fuper  rc  atiqua 
fijndatur,  ita  ut  cx  ea  pcnfio  dcbcarurr 
undc  duplcxex  illo  infurgic  obligatio, 
Mlilftfln  re  tpta  ,  qua:  in  le  manee 
6bllgriea ,  ttpenfiDexilta  rotvatur,icai 
m  IfiqUemcUnque  ipfa  res  transfera- 
tur ,  icmper  fic  obnoxia  tali  penfioni 
ex^afolvendas,  donec  Idgitimd  redi^ 
ioa^  ^Secuada  in  eo^  cuiu»  iUa  ref 
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cft,  namonus,  &oWlG'at'io  rci  indo- 
minum  rcdondac.  Pcrlonalis  cfl,  qui 
conllicuicur  immediac^  fuper  pcrfo 
iAjfpim(B  ipisun  obHg^  ad  penlionein 
lblveniiam<  Huiciblimiffeipondet  o- 
bitgacio  in  ipsd  perfona,  cciam  quando 
limul  rcs  aliqua  hypothccatur  ,  uc  in- 
terdum  fic  ,  quiacalis  hypochcca  non 
oricur  ex  vi  concradus  Cenfualis ,  fcd 
ezalio  contraAu  iuperaddito  ad  fecu- 
ffifiatemprioris :  undc  ex  re  hypothe- 
cadlnon  cft  folvenda  pcnfio,  nifiin 
cafu»quo  perfona  obligatafolvcrc  non 
poffic.  Mixtus  cit,  qui  confticuicur  fu« 
per  K ,  6c  fupcr  perfbni  tmjnediac^ . 
itaatjiact  res  pereac,  peribna  cameii 
maticat  obligaca.  Quod  iccos  eveotc 
tnCenfu  merdReati»  ut  iafta  often- 
dctur. 

g  Secundu  dividicur  racionc  penfio-< 
'  ait  itnm  infraffiuriwm,  cx  quo  deboi^ 
sur  ftoAus,  nt&iimentlim  ,  oleom,6D 
cam.  &  in  Pec9»uirhm ,  ex  quo  debe*» 
turpecunia;tum  inCfr/««»,8c  Incertum, 
Ccrtus  eft,  cum  in  penfioncm  confti- 
tuicur  dcccrminata  quancicas  frut^lu- 
mn ,  vel  pecaniSB.  Ingertiis  eft  ^  cum 
toftimitur  indetermlnaca,  ut  vcrbtlgra-i 
lii ,  tcrciai  ucl  quarca  pars  fru<ftuum. 
Tcrtio  dividicur  ratione  temporis 
f  in  PtrfctnHm  ,  &  Teti^firdrium.  Pcrpc- 
futu  fubdtviditur  iQ  Mg^fmkikm'^ 
Ifv^lUmikikm  .TempQnrius;<vet6.ln 
pgan  »  qui  conftituitur  pro  tcbnpore 
ccrto, ut  verbi  gratia,  prodeccm  , auc 
vigintiaanis;  &.in  eurh,  qui  pro  tcm- 
poce  tncerco  ,  uc  ad  ytcam  uni^s  ,  ycl. 
pfurium  bqmioum  qui  V^ifsti^MiX-y 
«itur.  -  « 

10  -  Has  omnes  dtviiiones,  &  fpecies 
CeOius  Goflfignativi  lacius  cradic ,  & 
^xplicat  Molina  dtfp.  585.  ubi  potifli- 
{num  dcclarat  obiigationcm  .-,  quas 
•ittur-e«CeBruReaU,tfx  qu^  bfn«co»t 
|ra  Covaf.oftendic  n0n  a^ionem 
advcrfus  h«rcdcsejus,qui  C^nfuqpi.v^- 
^dit,  fircsad  eosnontranfivit,  fcd 
tantum  adverfuj  co5„  qui  ipfamrcm, 

|»iifi4cA(^yjc,tUulQ  h^Q^ii^^^xy^^ 
4"  l  A 


aliquo  alio  ad  illos  pervenerit ,  quia 
taUsresexvi  contradus  Ccnfualis  n6 
fubjicitur  propris  hypothccaepro  fe^ 
curitatepenfionis  folvenda? ,  ut  Co- 
varruo.  &  quidam  altj  exiftimarunc, 
ied  cuidam  quafi  lerviniti,  &  oneri^ 
quod  illi  cft  affixum,eam^:  comitatur^ 
ad  qucmcunqucpoffc/rorcm  tranfcat^ 
ut  penfio  cx  illa  folvacur ,  quod  ctian) 
cum  aiiisdooet  Valafcosi^  i«rr  E»h 
fhysetni€0  f.  nnm,  14.  &  Lal&i^ 
d;  decimt  venditioHis  cif.  to.  i  14^ 
latiufqjinfradeclarabituryJ-^?.  7.  §.  4- 
n.Mo.&feqci.  Undc  non  funt  in  hoc 
Cenfu  fcrvandjB  lcges  hypochecs,qus 
habent,ut,lioictetiii^iefCiuffl  poflef^ 
forcm  tranicac,  vel  omiiinb  pereat , 
debicortamen ,  &  ejus  haresadcbico  ^ 
foivcndo  non iiberccur.  Exquo  ulcc- 
rius  infcrcidem  Valafcus  diSoM.  14«' 
«I»  /ine ,  non  pofle  empcorem  hoius 
.  sfisagere  adverfiis  vcndicorem,  qa| 
remCcnfualcm  non  po(fidcr,niri  in  ca- 
fu  evi<flionis  ,  vcl  in  fubfidium ,  juxta 
Auchenticam  &  fericulum  Cod.fme 
CeHju.  Iccm  polTciforcm  praedijCenfu- 
atis  ceoeri  pro  pr«terko-  Cenfii ,  ftK^ 
pcofione  aocea  qon  foluca ,  ex  Z.  Jm^ 
fentnres  C  od.de  f'ubUcAnis,& 'veciigalihui^ 
ficuc  de  penfione  Ecckfiaftici  fcribic 
Gigas  de feHfion,  q.4-i'  '  i 

Ucrum  autem  quando  praediduj^  1 1 
C^nfiis  fiipeff  phiribus  rebus  conftioi^ 
tus  eft ,  Terbi.caiisl ,  fiiper  duobus^au^ 
cribus  prd?dijs,  qux  ad  plures  fingula^ 
res  poiicifores  dcvencrunc ,  quilibct; 
^orum  teoeatucin  folidum  ad  pcnfio* 
siem  fiilvenaam ,  vel  Co\vm  ad  partei^ 
proracarei,  qu^m  pollidct?  Aliquibit% 
placct  hoc  fccundum ,  quod  videaruc 
magis  conformc  aquitati.  Niliilomi-^ 
nus  cx  conjc«flurata  mente  cotrahcn«^ 
(HI(Q,  quap  ^ntc  omnla  in  contraAibiia 
^ioTpk^nd^  L,finMli  Cjo^ofu  res  Pig^ 
mfitmivtnfiffigi ,  fingulos  in  folidoflp^ 
ccoeri , «  convcniri  poffc,  doccnt  pro- 
babiiius  Nayar.  in  ctmmeHt.  caf,  primi 
Hf  f.  ?•     »»4.  Valafc^  diifs  f. 

f»  ij^,  afl^ip^^  ica  quan^oque  jtidl-r 

catnBi 
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catutn,  &  MoUna  ^tfp.  385.  num.  13. 
Ea  enim  vidctur  cfle  intcnfio  contra- 
benctuai.quando  plura  prazdia  Cenfui 
liibjiciuot,uc  melius  profpiciatiir  emp-,. 
tori :  quod  fecus  evenirec,  (i  a  pluribus 
pro  rata  penfio  cfTet  exigcnda ,  cum 
folutio,  &:  cxa<flio  parcium  faep^  non 
minima  incooMnoda  habeac  3. 
fimiiiM  mifcmuld,   Uode  qao  ad  hoc 
eodem  modo  fe  habcnc  res  C6iiii  (bb- 
je^as,  atque  hypochecacae,  quarum 
quazlibcc  in  folidum  cenecur  ad  ince- 
gram  dcbiti  folutioncm,  L.  mafchis% 
libiGloira,6c  rcceptior  fcncendaCquan- 
vismultis  coocrariam  ^enenttbut)  f. 
dejtttefifci,\6iBm  cum  proportione  di- 
cendum,qaand6pratdium  Cenfuifub- 
leftum  a^  plurcs  tranfic ,  id  eft ,  qucm- 
Jibec  corum  ad  cocam  penfionem  ce- 
oeri ,  uc  probac  idem  valalbDt  >  quia 
totut  fiindut ,  &  qualibet  ejus  part  o- ' 
oeriCeoruali  rubjiciiar,6t  qood  ad  plu« . 
rcs  fuccclTores  dcvcneric  ,  non  dcbcc 
ccdcrein  perjudicium  cjus,  cuipcnfio 
foh'cnda  cil,  iirgumenco  ceJtcus  in  L.fi 
ecnfenfit     ml$im§  f  qmlmi  medis  fig^. 
mus  y  vel  hypttiets  jfehitw  ,  &in  L.is^ 
^ui  futtdum  1%,  f,  de  nfu^  ufufrucln 
/e^Mto  ,  &in  L.  cum  poffeffor ,  in  prinei^ 
fiojf.  deCenfbus  ,  &  exreguU  i»  L.t. 
Ced,fi  MMMS  ex  flmrihus.  De  hac  re  iterum 
tfccortet  iermo  fi9^  7*  $•  h  obLpIa-; 
res  Doftores  io  ima&qiie  parCBm  re» 
peries. 

U     Omncsfpccies,  &  obliptiones  dic- 
tiCcnsus  Configoacivi  ,liccc  coniticui 
poilinc  donatipoe,tum  incer  vivos*tu 
caufa  mortis ,  tce»  legaco,  vel  fidei  05« 
millb,  &  qnovis  alio  funiii  titulo»  quo 
.  qiiissdtetiiyibuacjus  ad  annuaro|>ejf^ 
^ '  uonem  ex  re,  vcl  perfona  proprii,  auc 
fuihscrcdis  pcrcipiendam  t  uc  rcdd 
oo^t  Molina4»^.383.-w.  u  &  Uc^ p« 
plpreti  di^ciirrQnt  pl»*r¥qno 

poftoceaiie^iaco^  te9W!#-  ^ 

pris  cf.  ^yfer  t$t.  camen  ordinari^  c5f- 

icituuntut  contraAu  onerofo  empcio- 
cis ,  &  vendicipnis,  auc  permucacioois, 
qjip  quis  ^ro  pccujiii  ^  ■  yel  mef  Q9. 9^ 


Sea.  T  •  f, 

quS  ab  altero  accept^  ilH  confignat, 
ac  tribuic  jus  in  fuisbonis  ,  aut  pcrfo- 
,  ad  ahquid  anouum,  vel  menflruii». 
aliumv^  reditnm  percipiendum ,  qui. 
contmdus  propri^  dicicurCenlhaliSa: 
iicet  re  ver^  nihil  aliud  fic,  quam  quss^ 
dam  pecullaris  cmptio  ,  &  venditio, 
aucpcrmutatio }  undeex  illodcbccur 
gaoella,  ficuc  ex  alijs  emptionibus,auC 
permutattonilNiSicircaquam,  quomo»- 
do,  quando,&  cuidcbcatur»videri  po-. 
teft  lAoWn.  difp.  384.,  &  US^itcdede^, 
cinm  veaditionis  y  csp.xo.  d  n.  Atque. 
dc  hoc  tancum  concradu  procedicce- 
lebris  Bulla  Pij  V.  dferundh  Cei^us 
uc  bene  com  alija  advercic  haomf^. 

Exiftimanc  verd  aliqul  hunc  con- 
tra^um  efle  Innominacum ,  quod  jux-j 
ta  Baldum  i»  cdp,  u/time,  de  cditfdpef', 
feftmus  %  ^  preprietdtis  ,  &it$  r»Mcdi  1 
Csd^de  rerum  permftdtiinen.  2.  omnis* 
concra<ftus  introduAus  confuctudine. 
cft  innominatusr  hic  autcm  confuctu- 
dine  incrodudlus  fuic.  Nimiominus^ 
hanc.  Qaldi  ibntentiam  cosiununiter, 
e^vJodi,:^  IwfK.cootradum  nomiiu-i 
tum  elle,  tradtiinctelatis  alijs»  $olti  itB^ 
freamiecommentarij,  de  Cenfihusn.  7.  &,» 
Rcbei.  p.  2.  lih.  I.    I. ».  16.  &  merico,- 
fiqui^emhabetfpecificam  nomen ,  & 
n>r!|^m,&re.ip4^Qft  qu^fdsm  rpeci^ 
empcionis ,  qus  eft  concradus  NomVa 
natus.Undc  nocac  ctiabcnc  Leocard, 
de  yfur.  tf.  65.  n.  t^.  hunc  concradum* 
e^e  bonse  fidei:  qualis  cft  eo^ptio 
venditio,/*^.  $.  dSimtm^U, 

».  imjmttf*  de§8i^&ekl^,  •  -  • 

|o  eo  tamcn  hic  contra<^us  ab  alijs  14 
empcionibus ,  Sc  vendicipnibus  maxi- 
mh  difFcrc,quod  aliac  pcr  fc,  ac  regula* 
ricer  loqucndo,  folo  confcniuper^iii^ 

fe',.featiaditioi^rei ,  qua  mprimis 
ex  parte  venditorls  ftatim  neceifari^' 
tradicur  res  vendica,  ncmpd  jus  ad  an-^ 
nuam  penfionem,quod  in  boc  cocraO". 
tu  vendicur ,  &  ftacim  empiiori  acqm^;, 
ricar^  Dcinde  ez  parte  eopnris  no- 
"    *  ^4  ^<d&ri6 
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ccffarit^etiam  dcbct/latim  folvi  preti- 
um  j  nequc  furticic  fidcs  dc  illo  po- 
Aea  (blvendo ,  non  (blum  ex  t4$Ua  Pij 

qiMp  ftanrit,iit  cooctaiftas  fic  iniilds, 
qififiatiiuuneratftpediiitt  coram  nOk-' 
tario  ,  autexconruetudine,quam  Aip- 
poncrc  vidctur  Martinus  V.  tufua  Ex-. 
traVMgantf  hacde  re^  ledctiam  cx  ipfa 
huius  contradils  nacura ,  ut  relatis  alijs 
tmduntSolis  mttmmiUitf,  de  Ce»fihtf 
Ok,  f,  cif .  8.  n.  tt.  &-Rebel.  y»/^r«  ». 
ai.  contra  Scotum  ,  lih.  6.  de  juftitig 

I.  Art.  5.  Tum  quia  hic  contradus 
mvencus ,  &  incrodudus  cft  in  favo«' 

S»  f^ilditoram »  ut  pereUDi-ih  praew 
.  ndlsnB^VaUldurg^Cibat  oedftfilta^ 
^ ,  tibus  prsfencaneum  pecuniae  fubfk^ 
•  uAl  habcfCtit  ,  cum  mihimo  fuo  in- 
commodo,  non  vcnditis ,  aut  alio  mo* 
do  alienitis  fuiiplicicer  rebus  fuis,  fcd 
tint&in  ^  aKquaiH  penfiooem  6blw  i 
gids.   Tum  quia  injuftum  eft  uc^ 
quis  accipiat  reditum  pecunia^ ,  quaifif 
non  folvit :  hoc  cnim  c/fct  merum  lu- 
crum  captare  ex  emptione  Census  ,cu 
ddfcodta  rel  ccnfitse ,  &  principalc  pe- 
rltolomi<d^fendieiWWi^ftact;<S^ 
dum  prctium  non  fotvitur  ,  c6mnid«^ 
dum  fitempcoris ,  iabrn*  autem ,  ac  to- 
tum  fer^pcriculum,  fincullocommo- 
do,  venditoriss  quod  non  ita  cvenic  in 
^Mhditiotte  iflidiralil^  fafam,  peeiini^ 
credita.    ''•'^'  :■  •  =  ' 

Si  pdcairutrum  fit  dc  ncccflitafe" 
%M]m  conff a(fW«?,  qubd  fiac  per  publica 
ftfipturam  >•  Refpondec  Saion.  22. 
difp.  deCmfy^dn.  1.  <9Mr6v.  2f .  &  eX 
eo  Salas  trt£h  He  Cei^.  M,-    .  dfe  de 
•{'^iMe^tititrd,  ubfaaa  BullaPii  V.  re- 
citj^ta  eft  ;dfim  in  i»  pro  fbrma  requi- 
.  ratur  ,  urcoram  tabellionc ,  &  ce/libus 
iAatftudelebrationis  inftrumenti  nu-^ 
filtrecur  pecunia ,  qux  in  prctiQGen- 
iit  itaMli  mta  aiateM»ubt  iRa  tialla 
tmft» tt6n  eA,ncc  datur aBa ]ck;ivti 
oSnuienhlo  Ban<i'fdfe^hmtatcm,iit  ne- 
ceflariam  poftutafife  'Addic  prajtcrea 
ilteba  Silas  dub.  ^i.  cum  Baldo ,  Cy- 
ito ,  Safic^  J^elo,^  alljs,  ad  cmptgt6 


Censfis  fpeflare  facere  eypenfan  pro- 
illa  fcfiprura ,  cum  ha:c  apud  eum  ma- 
ncac,  &ad  probandum  jus  ejus  ipe* 
aet. 

8ECTIO  SECUNDA. 

V/ritm  Cenfus  realis  perpetuttSy  tam 
redtmit>ttts ,  qudm  irredimtbilts  ^  &  '. 
'timfrttBumirimSt  quim  feeunmsttst 
■  fojfit  emi ,  fttt»  wstwsU 

■  jurefpraatof  Et  qu$dmm 
•        p  juflHmHltus  \ 
S"  fretium^  . 


'  i      •     •  •  1   .    ;  • 

SVMM^RWJSi. 

'  ^iien  foffe  tmi  nllum  Cenfnm  realefH  f^m 
petHum  prdferttm  pefaniarf$m.  n.  t^. 

-^CfMranmd  umtn  vera  fenteatia  de^' 
fti.  m.t6.  * 
Sehimtur  »iumemt»  m  mftfitum,  ».  * 

•  ^imitAtur  ah  aliqnibas  rrxdicl^i  fentcnJ 
lUy  Htlelkm procedat  de  Cenfu  dntea pcr 

dmsMhemein^jfimlemve  raticnem  itHllitH^ 
te.  n,  18.  X- 

Jffjicitur  hac  iimitatie.n.  i^.  ' 

Ehcladitur  Aliorum  limitutio  ^  qni  ex^ 
ijiirnaruntpradiaam  fentcnttam feHuniri^ 
eideisrinCemfnfiruanario.n,%o,      ^  ' 

M^fitrumtmr  nfmpis/emti^mtideircapre/t^ 
mm  Cenjus  irredimibilis.  m.%%,      '        I  " 

•  Refcr^vAntur  flures  atia  «pintenes  il»eg  *  ' 
prettum  Ctnjus  redimibilis  •  (jr  qg^  /jj^ ' 
dem  videatur  prebahtltor?  n.  x%,       "  •  i 

/      .  •  .  : 

NOn  poife  emi  «UaM  C«nfaiit\^ 
realem  perpecuum,  prarfcttin? 
pecuniarTum.hifc^  argumen- 
ti$  proban  vidccur.  Primo,  quia  Tirius 
talem  cenfiim  emens  dac ,  vcrbi  cau-' 
fa ,  tcncuffl  proquinqoe^  qototSnli 
folvendis  ex  aliquo  pweditf,-  &  pojl 
ciapfum tempus  viginti  ann6rum,cd 
i^m  recepta  habeat  illa  centum ,  quse 
dMtdtati  adfauc  dcinccps  cxigit  quo- 


Digitized  by  Gopgle 


Difp-  I. 

tannts  qaifiqae,  qtidd  periode  eft,  ftdl 

libi  darcc  mutuos  centum  aurcos ,  cum 
.  onefe,  uc  poll  viginciannos ,  ilii  ultra 
fortem  folvcres  annuam  penfioneai 
quinquc  aiireorutn  ,  quod  eft  fbrmalis 
ufura  ,  cai  non  obdat,  quod  rem  fruc- 
tiferam  ad  hoc  obligafTcs ;  cum  hxc 
fc  habcat  per  modum  pignoris  ,  auC 
hypotheca;  ad  fecuritatem  folutionis, 
quod  noa  rollec  victum  ufurs.  Secun- 
dd,  qiita  in  boc  contraifta  emitur  pe- 
Gunia  .qaounnis  folvenda  :  pecunia 
aijtem  non  emitur ,  fcd  datur  mutuoj 
igitur  fi  pccunia,  qua;  dccurfu  tcmpo- 
hs  (blvicuc,tandem  exccdatfummam, 
quas  prios  datafuit ,  talbezceflusultrt 
forcem  recipicur  racione-mutai ,  atque 
adeo iniuftd,£ccum  vicio  uAirsB.  Ac- 
cedtctertio,qu6d,uc  contr.i<flus  fit  jun" 
tus  ,debec  in  eo  fcrvari  xqualitas  in- 
ccrdatum  accepcum  >  ha^c  aucem 
non  fervantnr  in  emptioneCensfis  Per^ 
pecui  t  cikm  id ,  quod  daturlic  aliquid 
liniitatum,  &  finitum  ;  pcnfio  autem, 
qua;  rccipitur  fit  infinita  ,  utpote  pcr- 
pctuoin  infiniium  folvenda:  ergotalis 
cpocradus(altemeftinjuIlus,  efto  u* 
furarius  non  fit. 

Contraria  nihitominus  fencenda 
cft  vcra.  E.im  cx  Thcologis  tuentur 
Conradus  de  contra^ibMS  q.  79.  Gabr, 
in  4..  di/iinfiione  15.  q.  tt,  Ricbard. 
^Mfdliheto  %.  tj.    Joannes  Medina  Cti, 

de  rebus per  mfitrMm  ttiimfitis  q.  \i.  So- 
,tus  lib.  6.  dejujfitid  <j.  5.  Mrt.  1.  Valentia 
tom.  3,  di/^p.  5.  (j.  at.  funfi.  1.  Molina 
iom.  1.  difp.  385.  i  ».  8.  Azor  p*rte 
lii>.  10.  CMf.^.q.  }.  Lcflf.  de  jttjtttia.  Itjt. 
Sr  .M^.      dMkitMtimte     &  RelieL' 
fttrte  z.  lib.  10.  if.t.  &edteri-e§mmami» 
ter.  Exjurifti"^  Navar.  in  cemm^nt.  de 
ttfttrts  in  cap.  fi  fkneraveris  14.,      5.  ». 
69,  &  feqq»  Covar.  Ub.  3.  variarum^ 
r^.  j.m.  s.Hoftienfis,  Abbas,  Baniio» 
lus ,  Baldus » &  alij  innumeri ,  quosi&- 
fert  Azor  dilitt  q.  3.  Eandem  (enten« 
ciam  htifllm^  ,  &  fatis  acucd  concra 
quofdam  hxreticos  Cuecur  folvendo 
iilocum  argupienu  Lcotacd.  tr4t&,  dt 
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tifurh  inappendiee  qudjfietih'^^.  per 
Probatur  primo  exdcfinitione  Marti-' 
ni  V.  in  txtravaganti  1.  &  Cahxti  lll. 
if$  ExtravatAfiti  t.  inter  cemmunes  de 
emftieme^  &  veltditienet  quidefinianC 
contraAum  cmptionis,  &  venditiohis 
Ccnsijs  Realis ,   adhibitis  quibrfdam 
conditionibus  ibidcm  cxprcfTi*;,  juflu, 
ac  licitum  eife  i  &  quaovis  foium  ibi 
fiKiant  mentionemdeempcioneCenf» 
sds  Redtmibilis»  de  quo  tantikm  fae* 
nint  interrogati.  Inde  tamen  cfiRcaie 
fumicur argumentum  procmptionclr- 
rcdimibilis ,  modo  prctium  illi  com- 
jneofuratum  cocftituacur ;  nam  minus 
ftmper  dabitatam  foit  de  empcione 
Censos  Irredimibtlis,  qu^m  Redtmibl« 
lis ,  quod  hic  maiorem  prsB  (e  fiertf  ipo* 
ciem  ufurs  ,  qu^m  ille. 

Secundd  ,  qutacjufmodi  Ccnfus  eft 
vendibilis,  poteftque  illius  emptionc 
fervarl  ieqaalitas  i  ergo  citra  afiiriim  »  . 
&injuftitiampoteftemi.  Confequen« 
tiapatet.  Antccedcns  probaturj  quia 
inprimis  jus  ad  annuam  penfionem  , 
{ in  quo  pcopriaraiio  Cens(isconfiftic) 
eft  pKCio  a!ftimabile ,  acqae  adeft  ven* 
dibiie ,  ficut  qusslibet  alia  merz.  De« 
inde  poteft  pro  |llo  dari  precium  ejua 
valori  proportionatum ,  nam  Hcet  ca- 
le  jus  fic  perpetuum  ,  atque  adeo  ad 
annuas  penfiones  in  infinicum ;  camea 
efosvalor, & pretinm  eft  finitam,  & 
Iknitatam  ,quemadmod&mvalor ,  ac 
prccium  fundi,  qui  annuos  fru<f^us  in 
pcrpetuum  rcddit ;  ergo  quemadmo- 
dum  poceft  cmi  fundus  certo,ac  deter- 
minaco  precio ,  lervata  jufticia;  aequa- 
Ifeate ,  ita  poteft  emt  Cenfiis  Perpetn* 
us  fupcraliqaofundo,  auc  alia  fimili 
re  fru<flifera ,  qui  minus  quidem  eft/ 
quam  integrum  dominium  talis  rei. 

£c  hinc  folvuncuc  faciliim^  argu-  ^  T. 
meota  propofica  pro  contriria  ptrte.- 
Ad  primum  refpondetur,  io  emptione 
Censfts  Don  dari  pecaniani  pro  ipfis 
annuis  penfionibus  immcdiar^  ,  fed 
pro  jure  ad  illas  ,  ncc  dirc  contra  jufti- 

ti^a^uaUc^em,  quodpto  iilo  dccur 

prOi 
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prctium  mlnim^  adasquans  totam  col- 
lcdlionem  penfionum  ,  qua:  fingulis 
annis  folvenda:  func  ,  ficucdiximus  de 
ptvciofundi.  quodedafn  noRacbrquac 
colle^liooem  omnium  fruduum  ex 
illo  in  pcrpctuum  colligendorum, 
Unde  talis  contradus  eft  proprid  cmp- 
tio,  nullaquc  in  eoeft  ufura,  quseforcc 
io  mutuatione  pecuniae »  cum  oooro 
fi>lvendt  aliqutd  uttra  capitale.  Ad  fe*. 
condum  refpondcturfimiliter  ncgan-- 
docmi  pcr  calem  contractum  ullam 
pecuniam  poftca  foivcndam.  Solum 
eoim  cmitur  jusad  illam,  vcladaliam. 
penfionem  aoonatim.exigendi  t  qnodb 
ina  legitimd  emi ,  &  vendi  poteil.  Ad. 
tertium  refpondetur  falsuro  cfle  non- 
pofFc  dart  veram  a^qnalitatem  in  rali 
.  contraftu ;  oppofitum  enim  oltcndi- 
tur  in  fecundo  fundomenco  commu- 
nis  fencenci». 

Aliqui  antiqui  Do<ftores  propofi- 
tam  rcfolutionem  admittunt  in  (blo 
Cenfuantea  conftituto  per  donatio- 
nem ,  aut  legatum,  firailemv^  rationc, 
ut  pcr  donatiooem^  quidominus  prx- 
4tj  aUcttt  dooafllec  jus  percipiendi  ex 
illoannuum  rcditum:  bunc  enim  af- 
firmant  licitt^ ,  nc  Icgltimd  poflc  cml , 
lecus  autcrn  in  Ccnfu,qui  dc  novo  pcr 
ip(am  emptionem  condituatur.  Ita 
liooric.  Gandavcofif  .fVM^fri^  S.  f . 
%8.  Salicctus  Ambemiiei  Ai  huCsi, 
de.i^mr,  Arctxn.  confilie  151.  Decius 
eenfilit  115.  Hoftienfis  ,  Butrius  ,  & 
Joanncs  Andrcas  ,  cap.  in  civitnte  de 
t^is,  &.  aiij,quosrcfert  Azorj.^r-. 
iirM.  «0.  ri^.  4.-  f .  4.  Eorum  fitnda- 
mcsitum.  eft  •  quia,fi  Cenfiia,  feo  jut  ad 
aiinuam  penfioncm  nondum  fit  conf- 
titutum,  njhil  eft  ,  quod  cmatur;  crgo, 
fides  pccuniara  pro  eo  conftitucndo 
'  dc  novo,nihil  rc  vcrl«mis,ncquc  emp- 
tHwemfislebcas,  fed  verum  mucuu:, 
ttode^com  poOeaaccq^nfl^lpfl.p^q^h». 
oncs,qn.T  cxccdunttotam  pccuniam, 
£'U  capitalc,quod  dcdifti,ufur.^m  com- 
irjitttsacdpiendo  aJjquid  ultra  lortcm, 

^uod^ft  a&QOfi  cojiQoeilari  {bo^ft. 


Nihilominus  ctiam  novum  Cen-  19 
fumlicit^,&;  legitimdpoffc cmt,6:  cof- 
ticui  pcr  ipfam  emptionem  ,  omncs 
fuperius  ciuti  Do^ores  admictunc* 
eft  que  veriflima,&  hodic  apudomnes. 
indubitata  fenteniia.  Probatur prim5, 
quia    in  Snpracitatis  Exiraviiganti>jttt 
Marcini  V.  &Calixti  111.  dum  appro- 
baoccmpuones,  &  venditioncs  Ccn- 
ruum,noo  diiUnguttur  incef  aBtiquos« 
&  novos  •  fed  omnes  tn  gencrc  appro- 
bantur.  Secundo  ,  quia  licita,&  Icgi- 
tima  crt  cmptio  fcrvitutis ,  quar  dc  no- 
vo  in  aliquo  prardio  conftituatur, uc 
nemofimus  defioebitur  >  &  cmpcio  u- 
sus  fru  Aus,  qui  de  novo  creetur,  &  de-- 
bcri  incipiat,  ut  conftac  cxLHeteffarU. 
§.  ultimo  f,  (Jcpericnlo  ,  &  commodo  rei 
^rWz/.e  :  crgo  licita  ctiam  efl  cmptjo  ■ 
noviCcnsus ,  cum  tam  Ccnius ,  quam 
fervitus  prcdij,&  ufusfiruaus  nih]l  finc 
aliud,quamqua;dam  jura  ad  aliquid 
obrincndum  ,  vd  percipiendum. 

lcrtio,  &  apriori  ,  quia,ut  nliqutd 
licicd,  &  lcgitimc  cmi,  &  vcn  li  pcflit, 
non  oportec,  quod  jamaduahtcr  ex- 
iftat ,  redfacis  ell,  quod  exiftac  in  fpc , 
velficin  poccftate  vcnditorisilludae- 
arc  ,  &-tr.idcrecmptori  ;  haccnim  ra- 
tionc  poteft  hodic  artifcx  vendcrc 
opera,  qu«  craftina  die  conficict :  in 
poceftace  aucem  volcntis  vcnderc  Cc- 
fumnondum  confticucum  eftcreare» 
&  tradercillum  cmptori.ut  pcr  fecCl^ 
tat.  Nam  quilihct  potcll  conllitucre, 
&  tradcrcalteri  jus  fuper  rc ,  vcl  pcr- 
ibolfilil,  ad  annuam  pcnfioncm  lili 
folvevdam ,  in  quo  jurc  ratio  Ccnsus 
QSfiftttiecgolicetdemus  cale  jusnon^ 
duro  cxiftere ,  quando  novus  Ccnfiis 
vcnditur,  id  non  tollit,  quominijs  Icgi- 
tim^  vendi  po(lit,qucmadmodum  Cc- 
fus  antiquus  antca  cxiftens.  Dicoilicct 
demiis  tale  jus  nondum  exiftere,  q  u  ia 
qaando  Cenfiis  Realis  vcnditur  fuper 
re  jam  cxiflente ,  jus  illud  jam  re  verl 
cxiftit  in  ipfo  domino  .quiconftituen- 
do  Ccnfum,  nihil  aliud  cfficit,  quafn 
effiptoieizi  p^tcmjuris, 

quod 
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quod  ipie  veiitosbabebat  ad  fruAoi, 

Tcl  pcnfiones  ex  tali  rc  pcrcipicndas. 
£t  hinc  manct  folututn  fuodamcfitum 
concrariae  ienccncia;. 
30  •  Nonnulli  eciam ,  quos  tacito  nomi- 
ne  refert  MoVmtidi/^,  385.««».  t4.es- 
iAimarunt  t^adicam  pnncipalem  re- 
folucioncm  limirandam  cflc ,  utfolum 
proccdat  dc  Ccnfu  fruduario  ,id  cft  > 
foivcndo  in  firudibus  rei  fuper  qu% 
Cenfus  cODfticDCi»  eft  1  non  verb  de 
PecttniarioiCi  Tldentor  fundari,  qnhd 
cmptio  OBDsiis  Pecuniarij  iapiat  po- 
tius  mutuum,  &  ufuram,  quam  veram 
cmptionem ,  cum  pccunia  emi  non 
po0it.  CommuDistamen)&  verafen- 
cenda  ell  Cenlum  Pecaniariam  emi 
pofle  fnperrebus  firudiferis.  fca  Con- 
t^d\jL%dec0ntr*3ib»s  ^.jij.  &  /p,  ]oan. 
Mcdina  de  rebus  per  ufuram  gcquifitis 
f.  »8.  §.  Secunio  ,  id  m  pjtet ,  Covar. 
3.  variMrum  ttp,  7.  ntm,  %.  Valafc.  de 
pifeEmphyt.  f  .3».  J».  9.  leC  lA,  %,  Of, 

t%-  dubif.     fub     36.  &  mnltis  aliji 

relatis,  Molina  dtfp.  385.  «.  14,  Ratio 
cft  ,  quia  non  tantum  fru<^lus ,  quos  rcs 
Ccnfita  profcrt ,  fcd  etiam  pccunia ,  & 
quodlibet  aliud  illttsquivalens,  pro 
qoo  liierlnt  commntati  >  redicus  ilKos 
cenfeotur ;  ergo  dominustalisrei  non 
folum  potcft  conftitucrc  fuper  illa  jusi 
&  obligationcm  ad  fruftus  cx  ca  fol- 
vendos,  fedetiam  jus  adfolvcndam 
peeoniMD  illis  aequivalencem  ,  quod 
eft  vems  Cenfus Pccuniarius ,  &  cum 
fitpretio  aftimabile,  ligitimdvcndi,& 
cmj  porcft  ,  nec  in  tali  cmptionc  in- 
tervcnit  ratio  mutui,&  ufurs.  Confir- 
matur ,  quia  Martinus  V,  &  Calixtus 
If I,  /jr  ExfhtoigMtUmififtk  dtsiit  ap- 
probarant  CenrasPecuniarios,  qaalet 
funt  plerumque,  qulconftttuuntur  fu- 
pcr  domibus,  dc  quibus  ftt  utrAqne  f  x- 
ifMvt^Mti  fit  mcntio. 
.  Maior  difficulcas  eft  in  aflignando 
jafto  predo,  qaoeiufinodi  Ceniiis  eau 
poteft,in  quo  ma!nia  eft  fenrentiamrai 
<livcrfiras;  nam  fi  Ccnfus  fitlrredimi- 

biiis  g  noanulUcniftimaat  juftwa  cjni 
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ptetium  efle  9A  tatioDefB  vigimi  pro 

uno ,  quod  jure  communi  juftum  i>rc» 
tium  fundi  fit,  quod  fruftus  viglnti 
annorum»  deduAiscxpcnfis,  valent, 
juxu  fcDtentiam  Gioilx  iit  Authmt^ 
ftfpmu^  wk»  Sallcetas  C  de  ftcrofamm 
ffis  Ecclef  quam  eirc  commuDeni  O»* 
dunt  Tiraq.  Itb.  de  retr^u.  §.  ugltjji 
6,  n,  i^.  Covar. 3.  'variarom  csp. 
0,  y,  HdcI.  in/.  1.  C.de  rejcindendaveni 
4i$imii,f.  caf.^.  &  nkimen.i^,  Me- 
nodl.  ean/ilie  383.  ».  »4.  vtliim,  4. 
alij  apud  Solis  infra  citandum.  AHf 
vero  probabilius  doccnt  hac  in  re  ftan- 
dum  elfe  confuctudinc  ,  vcl  legibus 
patrijs,ita  Covar. f<f>.  f.  num,6. 
verf,  ex  f«»fc»  etlttgitm  s  Divus  Anto- 
ninus  %,f.tit.  t,eef,  %,  §,  14.  fic  AUL 
qoos  citat,  &  fequitur  Solls  lik.t.dl 
Cenftbuscsp,  x.  fuh  numere  \6.  §.  efusre 
'vifumefi  :  ubi  addit  ftcqucntcra  eflb 
confnetudincm  in  Hifpania,uc  ejufmo- 
di  ledlcas  Irredimihiles  emantar  ad 
tationcm  tnginta  pro  ono:  quod  ettam 
tradit  Joan.  Mcdina  ^ap.  de  rebus  pef- 
ufuram  ncquifiiis      14,.  §.  vefum  ffatim^ 
&  Molina  diff.  385.  in  refpcnfiene  ad 
Jetwmdnm ,  ubi  aliai  etiam  opiniones 
tefer^quflc  minus  pretiam  conftitonnc^ 
Etquldem  fpe^atojurecommuni  ju(^ 
tum  pretium  ejufmodi  rcditfis  fatrem 
infimum  ,  aut  medium,  ccnferidebet 
adrationcm  viginci  quinqucpro  unoj 
namhocpretio  prscipiutorvendian* 
nui  reditusEccIcfias  fetX\^^AttAimJii$ 
Bcclefu^icis  tttnlis ,  cellatiene  €tf. 
in  fne.  Satis  etiam  probabiliterfcribic 
Leflius  iib.  ».  de  juft.  caf.      dub.  14. 
quem  fequitur  Salas  tr/Uf,  de  Cenfsbut 
d9i.t%'  Optimd  oonftitoipretiom  CenF>* 
ffisperpetuilrrcdimibiliaex  proportf-' 
cne  pretij  aliarum  rerum  frugifcra- 
rum,  utagrorum ,  domorum,  (ylva- 
fum,  &  fimilium  ,  ut  nimirum,  quo 
pretbftaftd  emeBeiar' les  frogifera» 
qiMB,dedBftis  e«penfis,qo6eu3nisted« 
.dat-C^ntum  aureos  .  eodem,  atquee- 
tiam  minori  ,  poflitemi  CeniusRca* 
lislCTftdim  ibjUii  tanttuwkpi  £pndciu, 
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Sivet5  CenfijtffitTeaimlbtUsipfli^ 
adbuc  eft  preciorum  varietas  fuxta  <Si* 
ver(as  .opiniones ,  &  locorum  conftie^ 
tudines*  Apud  Gallos  enim  <|uftua]| 
Iveomhnjas  Gensds  cfle  M  t$i^ni 
VoitisproTigioCt^  tr^Kllt  <»uidd  P«pt 
€jiffili$\%o,  idemqaec^  apudGetma- 
©os  fefcrt  cx  alijs  Covar.  ttm^  t, 
iik.  j.  vuriAr^m  refolmonttm 
fi-  ».Inaiiquoc  osicem  GcrroAOia; 
VilcaKibi»  foccptum  efle ,  at  lii  fieeiioii 
«tnajiinu'  ad  racionem  quindecim  pto 
uno  {  cradit  Conradus  ie  conirUHhi^ 

84..  &  idem  obfcrvari  apud  G^\\g% 
fcribunc  Rebofus  in  cfir»ment.  Citt* 

iffr  miiifm  mt.  t.  tsh^^i  u  S 

Imberros  RupeUanw  M,  t.  ftrentUm 

inflitutionum  cap,  34.  qoi  etiam  affir- 
snant  tolerari  ineorcgnoemptioncm 
liujus  Census  fa<^am  adracionem  uni* 
pradBodecim,  uc  etiam  teftacurTi* 
faq^Si  Covar.  fupra.  Apud  Vaknti* 
nos  ade6  vartum  efTc  hoc  peectum,(cri* 
bit  Ff  ancifcus  Garcia  ae  contr^iint 
t. parre^cdp.  ^.conclvfione  j^.xkt  aliquando 
ppqflituatur  ad  racLoncm  uoius  pro  vi- 
gioti  ,  aliquando  radooen  tmius 
pro  decem  i  quod  ukimum  prectum 
approbavicetiam  Nicolaus  W.m  fts^ 
Jam  Conjfitutioneeidit*  anno  1451,  pri. 
4ie  KiUndas  Ociohrit ,  pro  regno  Sici- 
cicray&ulcraParum,  uc  obfervat 
recmsToUerlut  m  frsjpmtitkttdtCtt^ 
0»i ,  t7A|f.  Amsya^  dmtalis  cenfrs,  iu 
principio^  prout  refcrtur  a  Solis //i'.  2. 
de  CenCihns  cap.  1.  n.  18.  In  quibusdnm 
ctiam  Hifpaniae  partibus  fcribit  idem 
$oiis  «.  i9,conIlitu&  oKm  rolereCen^ 

in  quibusdam  ver6  altjs  ad  rationoa 
duodecims,  vel  quacuordecimac:hanc 
autcm  varietatcm  fublatain  fam  cffc 
per  Philipum  H.  in  comitijs  habitis 
J^fHlrici  anno  15^3.  ubi  (aocivic ,  uc 
^Mi^  gedituygotfarfmei^ iwfa'^ixmfl^' 
^ucnentur ,  nifi  adradonem  unias  pro 
«juatuordecim  ,  qua;  fandio  habctur 
^odii^^  ^.tmiUii^  Uki.p^H 


rtetf  iUtiottit ;  qa6d  etiftn  tefert 
1Saks</.  5,ubi  tamcaddic 

f^onAicucum  poAca  fuiiTe  ^  Philippo 
III,attaiis  Cenfu?  nos  poflecemi ,  nifi 
tt^ri^ioiiemvigtiiti  iofioguk.  InLi»i 
ficania  vero  ante  annum  i6tf.  confti* 
tuirolebant  cjurmodi  CenTus  ad  raclo* 
nem  unius  pro  (cxdccim,Teiad  fcx  pro 
cencum  \  poftca  vero  editum,  &  pro- 
ipcmigatom  fuit  fpociale  decrecii »  quod 
#4  verbooB  fe&rtPh«ibat  s.^i^^stf . 
uc  oon  poiEncdc  novo  cooilicui ,  ntfi 
adracioncm  unius  pro  viginci ,  quod 
lamen  jam  nunc  abrogatum  efl,faltem 
quoadCenfus,  qui  non  func »  quos 
-Vulgo  appellamus  i«r#i  ,  &  teppu »  u^ 
ponitacek  novo  Telcri|»tovegio  edtio 
die  ii.  Odlobfis  anoi  t<43.ad  inftanti^ 
am  Algarbienfium  ,  qui  obtinucrunr, 
ut  hi  Ccnfus  antiquo  pretiocmi  pofw 
fcnt.  £x  quibus  omnibus  conilac  ot% 
bUceftihaedefedeflniti  |Kiie*ItaqOd 
tibi  legealiquacertum  pretiomeotuU^ 
tucum  ncn  nieric ,  (landum  ericrecep» 
tac  confuecudini ,  &  comuni  prudcn- 
tum  asftimationi  juxta  vulgarcm  re- 
gulam  preciorum.  Ut  autcdicam  quod 
ientio,iUttd  mihi  yidetnr  .fitif  aceo* 
modatum ,  &  juftumpro  Ceniii  redi^ 
jnibili,quod  conflituttirr  ad  fex  pro 
centum ,  ubi  lege  aliud  taxatum  non 
fuerit.  £c  quidem  in  hoc  rcgno  LuGca* 
fiifls  ica  praifticari  to  Cenfu  pcrroaali 
fceftaturGabr.  Fer.  ekcif,  I4.  ».  Bt 
Mendei  deCato  im  fim  hrmk  lafu 
/^.}.r.aa, 

SECTIO  TERTIA. 

.  ^mftitmi  CensiuMHtUumfW^* 
•Mtttnti&qnArgtimuettw^' 
tmr^  ruftlkkei 

' '  HtnfttttHikUmfofilintitmputimtr» 
.Hm,m  vimlitiiujkiti^tef  etm ,  (^vei^ 
^  n.  13. 

Refirtnr  ^&  eonfutdtnrifiteismefimn 
4ires  ^minmCimis  vitdlii^mif, 

fned 
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^^miim  nntmAmft iB/hmfn^ 

m  Cfmds  rHslifij  f  «.  tA. 
Cenfus  Bedis  rinJHtntMS  4d tewfus  cef" 

vendi.  n.  27. 

.    Vtritm  f^Hittmt  mtmi  fftti9,  ^mm 

mltK  tt.  . 

V  A^U9m9tpMm$i4fmm.  mmn 

»9- 

.   rrpbAfur  hAC  ffmenti^  ratiirte. ». 
Sstisp  fstiimktti  ffiertsJeittemiM* 

.  .  SMsdntrH  cenfeitdnm  ftt  ]ujium  yretU 
0m  Cens us  nesUs  tU  cummttmfm tmfti^ 
S/fii  f  Mum'  }A*  • 

T  hacqacftkiodtoquipoliia&tit» 
^  X  vetdcCcnriiadcempu^  incemim, 
ut  VitaIitio,id  eft,ad  vitam  unius , 
Ve\  plurium  perfonarum  ocrcrmina- 
tarum,  vcl  de  Cen6i  ad  tempus  ccrru, 
4it  verbicausfl,  addccem»  autvigjnti 
annos.  De  priori;t4ell«  Vitalitlo  ,licH 
Henricus  Gandayenfls  ^nedltbetc  1, 
if.  39.  &  cjuidam  ftlii  antiqni  Do<f^o- 
rcs  cxiflimavcrinc  no  poffe  licitccmi, 
fcd  eflc  talcm  cmptioncm  iojuftaro  , 
^  ufurariaip ,  tum  ob  dia<  fatiQiies, 
f«m  iiWBima ,  qiilatrb  vtt»4ongiortiy 
autbeetiotiii  intercitiuUncm  f^pe  cd- 
tingit,  ue  pcnfiones  ^  qose  ex  illo  pcr 
toran^  vitam  pcrcipmntur  ,  cxccdant 
prctium,fcucapitalc,  quod  ptO  iUis 

4imkmf<iic.  .Attaapdn  eofmBimis,.Ci 
v«fa  leiimcia  <A  ptfle  e  jurmodl  GCiii- 
liimlidc^,  tcltgitimd  emi,  ac  vcndi 
eerto  ^liquo  prctio .  efto  praf  bumanar 
vitac  inccrtitudinc  tntcrdum^  cootin- 
gat  talc  prctium  efleloflgi  rhinia  i  & 
Intei^itfn  mt!iis  •omnibtis  peofionir 
bi»  ycia|wcodis.  Ica  (^^onradUs  ^n^'! 
nnSihus  tf.  %\.  Jbanpcs  Med.  csp.  de 
fehns^er  ufurtm  gc^uijttts  cj.  15.  *d  ter^ 
tiHm,&  ^.14.  per  tfit*m ,  Sotus  lih.  6, 
4e jufiitin nnefi.  f .  sri.  i.  sdfiH^m ,  Na-, 
w.  denfnritttnm,  f%.  Covar.  %,  'f^fh) 
mm»  cef'  ^i  nnm^  ^.--Mol."  tem.tt.  diff. 


jVMi.i»  &  siiji  ^nvsrtfirnnt^  IdcmcuA 
alijs  tradit  Lcotard.  /f«i?.  de  ufnris 
4p.  I.  &feijif.  ubin.^.  fldvcrtit,  hu* 
iurmodiCcDrum  Viuiitia  non  prohi* 
iMklpef  cOftitlitionciii  P^V^cdditqu^ 
lenoa  ttaveniflc,qtiihiijusgeiicritcoa* 
Iradum  in  dubium  revdcatet>> 

Probatur  primo  clc  Jurc  CanftnictX 
Tum  inc4p^  PrecMfittxt^ ^.i.ubi  pcrmit* 
licur ,  ut  poOint  concedi  aiicui  penfio^  : 
bes  Bcdefiaftics  qtioad  tofiitnfinftum^ 
llonec  visetit,  fi  ipic  aliquam  fiiMi 
poflcUionem  Ecclcfije  dederit ,  quc»! 
infenihil  cft  ahudi  quam  conceflio 
Censiis  Vlulitij  pro  re  locum  prcti| 
faabente.  Xum  in  ClementittA  x^deru* 
hms  Mtdefin  jw#  iUeiumdit ^MrcpjlaM 
ribus  indulgetur ,  UC  poftulamc  necdW 
fitatc ,  vcl  utilitatc  monafterij »  polline 
pro  pccunia  conccdcre  alicui  Ad  cju# 
Yitam,vcladcertumtcmpus  tcditUfi^ 
out  pofleffiones  tni>»aftef  i  j.  fervatis  (d»r 
linitatibus,  qu«  ibidcm  apponutacnf  J 
.  Probatur  lecundo  ratitane  :  quia  li.* 
cet  proprer  diuturnioris,  aut  brcviorisr 
vitae  incertitudlnem,periculum  fit^  nc 
pnetium  p^o  Viulitioconftitutum  lon-M 
gd  mintts,aiitmaiiii  fit  >  qu^m  petaftoiM 
nes,  qua;  perdpiotam.ttihil  id  bbfta<^: 
quominus  contraflus,  quo  talts  Cen«f 
fus  prctio  illocmirur,  fit  dtqualiS)  Cuntt. 
par  utriufque  contrabentis  Xic  condiT 
tio,&  pcricttlumsfiquide!)»tam<emen$>  • 
quamvcfideiisfii  mtpooiCr^DMoico:  e** 
Ventoi  ftmittendi ,  &  lucraodi  ^  ei^ 
uliscontraAuscft  juftus  ,  atque  ade^[ 
licita  cmptlo  ,  qui  certo  conftituto 
pretio,Cenfu8  Vitalitius  <mitur-  Im6» 
vi4ti>  addo  ,li€et  imerdte  loog^  prfHt 
lia^ius  fit  diutumam  fore  viitaai;,;- 
prp  qua  RcalisCenfus  VitalitittseB^' 
tur,  &  prctium ,  quod  pro  illo  datar»T 
C0C  minus  ,  quam  omnes  penfioncr> 
percipiendac ,  adbuc  intali  <vtftt  ooo. 
ei4  '  t9m.  pmp^Qpcmr.d!a»Mttdm> 
tanqu^m  initiftam.  •  &  .in«qoafo|ir«{ 
quia  quod  cmitur  oon  funt  ipOB  p€a»  v  t 
6qm4^Mim\fiim$diiihfy  quod 

fOiAUi 
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jniHiM  vakc  ,        takt  ftenfkMMi 

liaiul  {iMi|Kiv ,  ut  patec  inRediCeii^ 
fuPerpetuo  ,  qui  juft^  emitur  pre* 
lio  quodam  limitflio  ^  8t  multo  mi* 
Aori  penfionibus,  qus:  in  perpctuum 
funt  percipiemltf.  £c  ex  hii  Iblvyntur 
'Ml^ojDiiet  rationes  contrarl«  fen* 
tcntiz,quas  reperies  apud  Medinam 
difia  (j.  14.  ubi  iilis  iioguiaciin  icl^ 
pondet. 

2t  Difficulcas  vero  eA  ,  quodnam  fic 
juflum  pretiiiro  eiufinodi  Censiit  Vi* 
talicii?  Aiiquihanc  regulam  iervandft 
eeorent,  ut  infpiciatur  quot  annos 
probabilitcr  credatur  vi^^urus  ille, 
ad  cujus  vitam  Cenfus  conftituitur,at- 
centi  iliiu5Xtate,compIexione»&  cx- 
terit  drcooftanciis,  &tuoc,quta  inccr- 
tumeft,  numtotostllot  anoot  exple- 
Kurusfityita  pretiumtaxetur,  ut  aJx- 
quetdimidiam  partem  pcnfionii  om- 
nibus  illis  annis  refpondcntium ,  ut  fi , 
vetbi  cau(^,  Petrus  fexageoarius  Cen- 
fismdacemaureoram  ad  fiiam  vttam 
cmaty&probabiliter  credatur  vi<f{u- 
rus  adhuc  viginti annos ,  prcttum  talis 
Vitalitij  fmt  centum  aurci,  qui  sequant 
dtmidiam  partcm  omnium  penfionQ,. 
decem  aurcomm,  quxvig^mi  annb 
feipondent.  Hanctamen  regulam  me* 
ficotmprobant  Joannes  Medina  di^A 
4[0djf.t^.  verf  Veritm  flAtim  ,  Covar. 
3.  vtrmmn  cap.  numer.  7.  Molina 
d^f,  2S8.  »um,  7.  &  ali}  communiter. 
6x  taii  enim  regula  fequeretnr  daa- 
dom  diquando  cfle  maius  pretium' 
pro  Cenfibus  Vitalitijs,  quam  pro  Per- 
petuis  acqualium  penfionum  ,  quod 
eftabfurdum.  Scquclla  probatur,  nam 
fi  ponamus  emt  Cenfum  decem  au* 
reocatt.advitam  aHcujus  pueri  ,  qui' 
^eretnr  vi^urus  adhuc  7«.annot,pi»-  - 
lium  talis  Censfis  deberent  effe  tcr- 
ccnti  quinquaginta  aurei ,  quot  utique 
maius  cft,  quam  quo  Cenfus  Realisde- 
oem  aurcorum  pro  fmguUs  amits  ia 
jvevpeoiQm  iuflft  emereiuff.  ^ 

f3  *  Alijergio  ad  alias  opinionei  defle-* 
iriBm»  q|M  mteo^  fuWifiiotcifi^ 


ca.  Oldrados  rii^  ««f.  tdmii^ 

Cenfum  ad  vitam  ttoibthominit  iiil^  . 
td  cmi  ad  rationem  unius  pro  fex, 
Baldus  vcri)  cifnfili»  401.  'Vfilum  \, 
juitum  prctium  rcditus  ad  unam  vi- 
tam  dtcttcfle  adrationem  unius  pro 
decem  i  ac  €9afU§  i%,  etdm  vtimmme^ 
hoc  ipfum  predum  cohfticuit  pro 
reditu  ad  vitam  duorum  ;  &  corffili» 
api.  voli.m.  5.  pro  codem  reditu  ad 
vitam  duorum  aiTignatpretium  adra- 
tiqnem  ttniut  prp  novem.  Romanut 
i$MfUe  }os.  pretium  Censite  ad  vi- 
tam  vlrl,  &  uxoristaxat  ad  ratioiiem 
uniusprpoAo  :  &  Raphaei  Cumanus 
tvnjiiio  ig(.  pro  Cenfu  ad  vitam  pa* 
triSj  duorum  fiUorum  juvenumprc- 
tium  ilAtuit  ad  raciooem  unius  pro . 
dcccmi  quas  omnesopinionesreferc 
Solis/vi.s,  de  Ccnfthds  cap.  1.  num,  ji, 
Etcandcm  prcriorum  varictatcm  vi- 
detur  probare  ufus ,  &  praxis  diverfa» 
rum  Proviociamm«  Unde  S3l  verbe 
Cenfui  »mm,  4.  afletit  proannuapen- 
fione  ad  vitann  cmcntis  folere  darl 
ofto  pfo  uno ,  &  LclT.  /th.  t.  cap.  21. 
/uli  Humero  41.  teftatur  pro  Ccnfu 
unius  actatis  ilorentis  alibi  dari  fcp- 
tem.  alibl  oAo  infinguJai  ad  vitam 
ver5  duorum ,  decem.  iBc4|ttideffi  in 
rcgnis  Hifpanias  Pragmtttct  finAio- 
ne  promulgatS  Madriti  anno  1583, 
conftitutum  eft,  uc  pro  Cenfu  ad  vi- 
tam  unius  daretur  pretium  adratio-. 
nem  aniot  pro  iepcem cefte  Solti 

fnteime  citntg,  In  Uificania  vero-de-*. 
creco  illo  fitprA  ttnrmemcrAto  ft^.  fr»^ 
ced.  num.  ai.  quod  rcfert  Phacbus  i, 
ftrtedecif.  »11.  taxatiMn  erat  pretlum 
Ceotdsad  vitam  unius  pcrfonae  adta- 
tiQnem  unius^  pro  deoem  »  ad 
vitam  duanim ,  ad  racioneffi-unius 
pro  duodecim»  quod  tamen  ,  nt  ibi- 
dem  monuimus  ,  jam  quoad  Ccn- 
fa< ,  (alccm  qui  non  funt,  quos  vulgo 
^tctmus  &  teft(4Sf  abrogatum 

eft. 

Bx  quibus  dmntbut  confhc  ni- 
IBil  fMtiiaifciDCfiftHAcflepretium 
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Ccnrus  Vitalitij.  Quarc  illi  mihivU 
cleiitar  optimd  hacin  toietitifc, qui 
docenc  ubi  pcr  legetn  certum  pre* 
tiuna  hujus  Ccnrfis  tixatum  non  tuc" 
rit,  ftandum  cfle  connmuni  acftin  a- 
tioni,  &  receptae  coniuctudini,  fi  de 
eonllet,  fin  minus  prudentum  ar- 
bitrto  ifNsAatisute ,  valetudine,  & 
Ofl^eris  omnibus ,  cx  qotbus  longior* 
auc  brcvior  crediturfutura  cflc  vita, 
pro  qua  cmitur.  Ita  docent  Joanncs 
Wedina  C0d.de  rebus  ferttJurAmAdiui* 
futs  quafi,  14.  verf.wrum/itim^Co» 
varruviflt  ).  v»iitrum  etf,  9.  ntim. 
njerf.  ^uamihm  pffum  ,  Solis  lib.  2. 
de  Cenfihin  ,    etff.  t.  ai.  Molina 

difput.  388.  ««w.  8.  &  catcri  commu- 
niter.  Et  notac  beoe  LeiT.  rupra ,  ita 
dem&m  in  quavii  Provincia  llaiw 
dum  efl*e  comroiini  «ilimationi ,  vet 
lcgi  talc  prctium  taxanti ,  ut  fcmpcr 
pro  illius  juftitla  prarfumcndum  lit , 
nifi  concrarium  fu  evidens.  Undeubi 
vigucric  decietum,  ut  non  ematuf 
Vitatitium  aduoius  vitam,  ni  ad  ra* 
cionem  unius  pro  dcccm ,  crederem 
icrvari  deberc ,  nifi  talis  Ccnfus  cmc* 
Tctur  ad  vitam  alicujus  valde  fcnis, 
autinfirmi  ,quibrcvi  crcdcretur  mo* 
vkurof ,  nam  nc  optimd  advertit  Mo« 
lina  /#c»  €ttm$ ,  non  eft  probaodum 
«Rii»ailCvendi  xquali  prctio  Ccnfum 
ad  vitam  cujufquc,  five  fit  adolefccns, 
five  fcncx,five  valitudinarios ,  five  fa* 
nus,&  robu(lus:(iqttidem  eo  mini^  va» 
lec^  qu6  dtiiis  credstur  esdnguendui. 

27  CircaCenAim  conftitntum  adtem* 
pus  ccrtum  ,  ut  ad  dcccm ,  aut  viginti 
annoSjCcrtum  apud  omnes  cft ,  licit^  , 
ac  li  sicimd  poile  emi  pretio  aliquo  cer» 
cccttoB  enimtiometas  penfionimi  pef* 
dpioDdanim  fic  certnt  i  acdetermini- 
Cds,  dubitHH  eiTe  non  poteft,  quin  iof 
ndijlastquod  eftpecunia  zftimabile, 
-^erto  aliquo  pretio  iuiti  ^ac  lidteemi, 
^vcndiqueat.     ••  -  -  1 

.^3 .  TofadiflficQlcaHt  eft ,  an  ptS&ft  emi 
floinori  p^etio ,  quim  Anc  ^mnetpeii* 
iionctfifiwl  fiiiBBpcipf  Negm  Joitfliei 


^.t).  Sotut  Uk^i^  Jefg/fii^  q.  5.  ift.u 
ieifnem»  CoronA  coofeflbrum ,  t$t,di 
ti/ura  c/rei  cBtitrMBus  Cetffuales,pag.  tSt» 
FrancifcusGarcia  detoHtraB.  t.p.  c.  5:, 
Rcbel.  i.p.ltb.  »0.  q.  4.  &  quidm  ttlij, 
Loquuntut  autemni  Authores,rpcAa« 
tointriofecovalorehojusCenftis,  ie* 
clofis  caufit,  rationibut  cxtrinfc  cis  » 
cx  quibus  pro  qualibct  re  potcfl  dsrl 
minijs,quam  in  fc  valeatjur  lncri  ccf- 
fantisjdamoi  emergentis,&:  csct.  Nam 
fi  &  te  emam,vetbi  cani^Ccnitim  iriU 
Je  aureorum  pro  decettianiiit,8i  ind^ 
mihiccflctaliquod  lucrum ,  vel  fit  pc« 
riculum  ,  quod  eam  peofionem  rcti 
folves  ex  toto,aut  ex  partc,vcl  non  fine 
meis  cxpenfis,labore ,  &  ca:t.  fatcntitf 
poife  me  detrabeie  k  pretio  talit  Ceiw 
tfit ,  td  eft,  a  dcccm  mille  aureis  0\!0od 
dicuntcirc  juftum  illius  pretiurcCqoan- 
ti  aftimatur  iliud  lucrum  ccffans,  vel 
pcriculum,  cui  me  expono  1  idque  uc 
«dvertit  Rebel.  fi  emam  rogatus,&  hoc 
inpaftuffl  dedBcam,  itauc  iotclligfli 
me  illam  ttftimationem  detrahere  itt 
compenfationcm  illius  lucri,  autperi* 
Culi,  &  libcr^  in  id  confcntiasf,  juxta  ca»' 
^uxtraAatu  deemptione«£(  vetldi^ 
tlifp.  ^.feff.        inobit  cradtfafiinc. 

Probaturhtcc  fententia  prim6,qoUi 
fcclufis  niisratiooibus  iucri  ccfTantit» 
vci  damni  croergcntis  &  ca-t.  hic  con» 
traduscft  injufttis,&  ufurarius :  Acci* 
pe  decem  miliia  aorcorum,  &  poft  de* 
cem  annot,  reddet  toddemi&  ail* 
qoid  ampliiis.  Eadem  auten  in|uftictaft 
K  turpitudo  ccrnitur  in  co contraAu 9 
quo  quiscisdem  rationibus  feclufist 
emereCfVerbi  cauf^,Ccnfum  decen* 
aalem  mtlle  aureorum  minori  pretio  ; 
qokm  decem  mille  mieit  1  fiqoideai 
pari  modo  miniis  daret ,  ut  plut  reci*' 
piat}  darct  enim  ,  vcrbi  cauft ,  novem 
millia,  ut  deccnoio  rccipiat  totidcm,& 
inluper  millc  aureos.  Necrcfert,qt]dd 
noQ  fltMceptofnt  ftnol  votam  lllini 
lummam  iii  fine  deoeniii{;  nam  ad  ra« 
cioii4ttfiilr«  f«iim«e^cpM  jfimul « 

8  \ 
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Auc  perpsrrces  reddendum  fit  capitalc 
camaudartdt  itn6  .ver6  rigidior  eft, 
^ui  ftailm  IftngttUs  aonis  parteni  illiut 

exnstt  q\>^mqui  iDtegrum  deoenmum 
fpc-^i^at,  Sccundo  ,  quia  vendcr.s  rcm 
aliquam  ad  tcrminum,  verbi  caufa,  ad 
fex  annos,  cum  pado,  ut  paulatiir.  fibl 
fotvacurmaiusprecium,  quam  respre^ 
fenti  pecunUl  valet  >eft  injuAus,  & 
iMiirarius,  utumncsfatcntur»  nifi  in* 
tcr%-cntant  rationcs  illx  lucri  ccflan- 
t  > ,  rericuU  ^cxt.  crgo  fimiUtcrin- 
juiiu^k,  &  ulurariusell ,  qui,  fccluds  iUis 
ratfontbos  ,*  dat.cercam  fummam  pe* 
cumx  ,ut  ad  (ex  annos  fibi  pauladm 
rcddatur  aUquid  ampUus  ultra  for- 
tcm,  cum  caufalucri  m  hoc  cafu  non 
fit  aUaj  nifi  dilaiio  folutionis.  Xcr» 
tio  3  qiiia  oonnxinus  valct  peconia 
bertb  ,  &  line  labore  poftea  (blveQda , 
quiaa.  eadem  {uroma  przfcns  ,  6e  in 
promptu :  alioquin  fempcr  effct  lici- 
tum  mutuanti  rccipere  aliquid  ultra 
Cotam  pecuniam  mutuo  datam,  quan- 
Cum  {cilicet  ulis  pecunia  prasiens  plus 
valet ,  quam  eadcm  quantitas  pofiea 
folvcnda }  quod  cft  abfurdum  ;  ergo 
pariratione  non  minus  valct  Ccnfus 
decennaUs  mille  aureorum  ,  cx  quo 
ccrcoy&iinelabafe.  percjpienda (dnc 
4eoem  miUia  per  deoenninffl ,  qo&m 
eademfumma  decem  mllle  aureoruni 
prasfens ,  atque  adeo  non  minoci  pCB- 
tio  taUs  Cenfusemi  poteft.  » 

Q^^  .argumenu,  licdt  roagis^f 
^eaocor  peboedeoe  in  Cenfu  Perfo* 
liaUadoertaffl  tempus  conftituto,  ta« 
jmcn  etiam  procedunt ,  &  concludunt 
inCenfuRcali  certi  temporis,&c  prop- 
Ccr  ilia indcfifcrcnccr  afTcrunt  citati  Au-« 
tbores,  nuLlum  Ccnfum.conftitutum 
protfempQrexerto.;  pofle  emi  raioori 

f retio  qliaavficaatisflimeturtoca  col- 
•(^  o  .>Qnfionumpcrcipiendaru.  Imo 
v-?ro  etficacius  vidc  ntur  probarc  in  C6- 
£i  Rea!i,  q'iia  hi  c,cu  m  ixt  affixua  rci  ioi- 

aiobliik.  i8r:fcnaper  il}am<eomireiac,«d 
^qeiiicwnque  poflleffbrcm  deveaiar^vi» 
4ecittiljdte  a&Xecungi^ ,  txqfm  8d66 


prctiofior,  quiPcrfonalis,  qui  adha:rec 
pertbnap,  &  noo  habct  tafflftabilefim!» 
damencum. 

Contrariam  nihilominus  fententiam 
affcrcntcm  Ccnfum  Rcalcm  conftitu- 
tum  adccrtiim  tempus  cmi  polTc  mi- 
nori  pretio,quamfitcocacolk^iopen- 
■liooum ,  ciiam  lcdufis  rationtbiis  ex* 
rrinfecis  lucri  ceifantis,  &  ca^c.  proba* 
bilius  tuentur  Conradus  contrAffih»s 

80  Divus  Antoninus  i.P.  tit.x.  ap,  8, 
§.  10.  11.  Navar.ftfwwr;»/.  dcufurisn, 
71.  &  inmMiiHdi  xy,  n.  xje.  Covar. 
3.  vm^nmeaf,  f,  ».4.  Caietanus  «wr- 
h§  nfuTA  fith  finem  ,  Michaet  de  Pajatks 
in  prtxi  ThetUgicdlib.  4.  csj>.  7,  figinA 
SoliS  lib.  x,  de  Cenfibus  cjp.  j.fub 
»»m.  \%,  &  LK  %.cMf,  C4p.  t,fubnnmer4 
ss.  Leif..  lik,  ft.  €j^,  s».  inkitsi.  6, 
mm^  4».  Bonacina  /#mw  i.-  }.  ir 
€§iitrs£tihns  if.  4.  pwnff»  mUg$M9m,  6, 
qui  authorcs  loquuntur  gencTalitcr 
de  quovis  Cenfu  ad  ccrtum  tempus 
conftitutoifpeciatim  vcro  quo  ad  Cen^ 
fum  Realem ,  de  quo  tantnm  ^tc  agt- 
mus*,  hancfimtentiam  probatMolina 

tomc  1.  d  fp.    ^86.  concUifione  2.  eam- 
que  haccx  parte  vidcri  citra  diibium 
Qtfirmat  Leflius  loco  r//4/«,  necabilla 
eft  alienus  Valentia  %.  p.  difp.  ix^ 
fm^$  5, .  quanvis  dicst  fol&m  ratio- 
oepericoliyCuihicCenfus  ,  &  penft* 
oncs  ratione  illius  folvcnda?  funr  exn 
poficae  ,  poffe  cmiminori  pretio  quam, 
fint  ipfae  psnfiones  (imul  :  non  loquiir  - 
turdepericulo  intrinfeco.  proveoteQr 
te  ex  re  Cenfoi  fubicda ,  qul  pereon-  . 
te,Ccnfus  emptori  perit,  ficut  quxli- 
bcr  alia  rcs  empta  ,  cujus  periculuna 
ad  emptorcm  fpedans,  eft  in  caufa, 
uc  quslibet  re«  cmatur  jufto  precio 
infectori  omnibuaL.iruAibus  .ex.tUa 
pcrcipicndis :  non^aoieniide.pericu» 
lo  cxtrinfeco  provenicnre  cx  avari» 
ria,  aut  paupertatc  dcbitoris,  cui  nol- 
lct,  aut  nonpotcric  pcofioncmfolve;- 
rc,quQd  fi>tCliii.  ccniiidirarttiti  Autfia- 
tespsiofia  ieflt6nti£e:hoc  enim  cu  noa 
jaiic^j^iittivftfel»  &iffpeiioofubfic» 

yalo,» 
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vaJor^m  r^i  emptx  non  dcprimit,  ef- 
toemens  quando  Ulud  iub'it,eius  com« 
peQfadonemexigere  po0it,  detrahcn» 

penratia^:«trftque  ^bmaiCfaidaAI 
mhet. 

Fupdamentum  hiijos  fcWttnlia:  cftv 
30  Phmo  ,  quia  alioqutn  piuris  dcbcrct 
toi-CC^VittllMIUiil^iifil^ttpetuusi 

tvft  omi'  ad  ra^tiooefti  rcxded-m  pi^ 
uno,  idcft ,  daddo  qtkdbtim  valent 
pcnnohes  fexdecim  «nAorumi  hoi 
autom  pretio       tt&n  bbiret  Cenfus 

fiii.lntid{ttlbilis  eti»t  pidt6ll%d  Htdra€ 

triginta ,  autvijjintiquinque  prauno; 
Ccnfus  autcm  Tcmporahs  ad  triginta 
*.  fex ' annos  maiori  prctio  cmi  debcrct: 
matm  ^sta  abfuf  da.  Secund^ ,  &c  quaA  4 
wiofi ,  qQto-^ptfrmtaorisaellftritene 
JnipeMipiendi  frudus  cx  rc  frudiM|^ 
quim  omnej  fhjAus>  &  emolumenta, 
qu»  ex  illi  IperiQtuf  t  ut  pafct ,  quan" 
do  ipTa  res,  f eu  integmm  e}us  domini* 
«iQrei&ftur,  pro  quoncHifiilefc  Ibi^it*' 
ifta»»  qnfllitui  VatettOmneifhi^M» 
^iex  iUriftpirjffelMct^lf|entur:er- 
gb  pari  ratidncjuspwdpfcndi  tt  tali 
re  aliquos  fru^lus  ad  ccrtum  tcmpus , 
min«isvalet  >  sic  minoris  emi  poteH, 
i}atai  ifftlhiaiii  ttftMMmitt'.  R«titf^ 
autem  hujus  minoris  valoris  vldetuf 
efTe,  ut  credit  Valentia,fohim  iMtrinfb*' 
cum  pef  iculum  talis  jufis  itt  emptoren* 
ttanricns  ificut  quando  quariibet  res 
fru^fefa  emitur  >  qxxst  pfopterei 
ftttMMC'  yidtt,  fMMM  )  i^i^tli  tftttnejf 
iMAiiliBtt  dl  peietpidBdi^  quia  pefieu*' 
lom  ilKusin  emptofem  tranfit:  licit 
In  ejurmodi  re  non  tant^m  periculum, 
fed  etiam  euftodia»  qua;  a^xedente  tra*> 
ildonead  empttMiiafpg^  flviigi^- 
iii^)pS|Wcuiiiii  iinn  vjuoiuur  unciiiw 
unt^mftituatDr  $  qtue  ^isfib-lboiiiiflijif 
Cenfms  non  habcr. 

Rationci  contrariac  fcntcntiac  om» 
*  nes  eo  tefldant,  ut  prol>ent  emptionc, 
i CciiWBtl  [iiiiii  leti^ocr emi^ 


»5' 

lur ,  hiibcrc  ratiowmim»rf,3rt«ij  ftde^ 
fton  poffc  citra  ufufam  dari  intaticO* 
tra^u  minu$,quam  valent  otnncs  pen- 
Ibiiespel^pieDdci  vcl,quodinrdem 
leddlc ,  Doii  poBceiigi  p€Hiifioiics,tau# 
exccda  nt  peainiam  pro  caliCdaJlidai. 
lam.  Hoc  tamen  ftindamcntum  hon 
mod6cftdebilc ,  fcd  omnin^  falsum  ^ 
€c  ifiane.  Nam  ut  fatis  ex  fupra  di^ 
CMiiRMmntra^%eftil^^ 
%i  l^aeuttiiB^iLntit^ 

«d  annuam  peii4k>Y<f«  ,^ft  V)eMNMii_ 
&  vehdirio,&  nulla  incoeftratlb  tS., 
tui.Quodcxeopatet,  quia  Sn  mutu^ 
bihiipcriimutuanti,fed  ^uicUin& 

Seiem»,ftM]^im'eft  fUvum>  fett 
ebitvm  Ibum  tapitji1e:itocontt^!h& 
Siutcm  cenfuali,  fipcteattot,  ftjpct  ^jui 
Ccnftts  conllitutus  eft ,  damnum  cft 
Ceoftiiftc,8i  nihii  deinccps  illi  dcbe^ 
tnrt  Haiqiie  du»  peictmlate  pro  Cenfu. 
vcrc  cfMtt  fitt  fi;d'ann»ftm  ttci^doncm  l 
&  lic^  ea  pdcunia  non  ifitf^ltlij^t  l^iKttff 
pcnfioncspcrd^jcndas,  non  ^optc- 
rca  ullAcft  ina^qualitiis  ,  aat  injuftlti^ 
intahcontradu ;  ciuia  jas ,  quod  emi- 
tur,miiifiiitflet,quim  ipras  penfiones 
fimul,  ut  prabattttntlt  BtlBi  lfiaileii 
foluta;  omnes  ratttiliei  fvo  q9iitiwii«. 
fchtcnciaanat*." 

Quanto  ver^  minus  pfetium  conf- 
diaipotttaut  debeat,  quam  fint  om*-  * 
liespeiiftoiiei  rdt^tlddft  c^tt6  tlelliilii^. 
■OA  poted.  Nav'aMllsi?<7tf  rMte^«£l 
r}9,Je»ftirfs/).  71.  iftdieat  jullumprc*;, 
tiumefTc,  fi  pro  penfione  dccem  aa- 
reonmi  in  quindeciai  d&tios  dcntirt' 
ceiittttti       t  (j^od  etOmi  ytdfetut 
probarc  Leff.  titlh  M.  6.  n;  ifX,  Clte? 
t^Hn  in  hoceiiam  Cenfii  non  alrieeiP 
tior  fcgula  alHgnari  potcft  ,  quim 
conftituatur  pfetium  ,  quod  rcceptl 
confiietudtne ,  vcl  communi  prudcn- 
fSak  «^itfadMil'{h,utiaqua()ue  Pfo«' 
vincift  dari  fold^,  ttr^^cttu^  Mldia- 
ele  de  Palatib  fup.  dt  adVettt 
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^  quSm  rebus  pojf/ft  €onfiitm. 

-     *         .        .  l 

fim  ju*  nmrdfiiper  qgijmfimufite  f^hm  ^ 


ftrAtfiu^lui  iUittdeipenfiaftfdvenAd\  fei 
/dtis  efi  di^e^-itttavsUM  Ulu 

hcArifolft ,  tten  detet  filkmiix  »d  vdierem 
ippus  rcifid  Adfcnfionem  ^  pro  quo,  louri 
tottjuevit,  HtfiiUut  Cenjm  tedem  fenpe^ 
efmttmexti^.in.  41;  . 

Ct«fus/^te0jmp«ni fyer  rt ,  qntpeHifi 
'{rs^lifcne ,  iiceti  de  ft£te  m4km  prtftrM 


tiC;  tttiikmdimtfl''  f^  f'^"P'^'  tli^lltod  fru^um ,  ut  (uper  ali<iuop4Utio ,  vel  domr^ 
'imelHmemm%Hmmt9UilUfnmfubJttm^     f  «•«  locarj  nen  jolet ,  MjUfW  ^fftsftp^ 


.  .Cenjnsfe  undumreinAtnrdm  nmfimm 
feiefi  confiitui  fnper  ¥€lm  immei^fet^^ 
^imfnp^rmeiilihus  y  ^efiuutvif  nfi  cM* 
fititptHilibite  ydttmmedetir^itfittim  ipf^f^ 
gggfi^ftjtntur^  n.  x\. 

\  ,■  lien  potcjl  Autcm  re^uUritcr  confiitui 
^enfm  tcrpetutu  in  rJmwtAUi«MsJedum* 
tkmTen^rdis,'',ilnd^'^ 
!.  Jfotefllieit\  ficundum  rei  U4tnrdm  confi 
iitui  Cenfut  generaliier  fuper  tmtubm  b§r 
mis  ccnf}ituent!f.  n.  7,';.*. 

Jdque  non  tAntumJupcr  bonis  prafenti'. 


mmreddet.  itr.^i''.  ■  '  ■■  \ 
'.  $dmetnf^s4a/is  fit ,  ntMlhiK0ittm 
fefiti  Mifrfiftfr,rjianos  hofies\  ^etntt 
ftemferimiS^ltfim  : 

r  '  •  '  : 

IM  hac  quaeftlone  hanc  gcncralcm  ?3 
regulara,rpeaata  !fojboi  ime  oami» 
.  -  ras,tradtt  Valcntia  tem.  i.  ^'Jp.  fn 
cf.  11. pufiffo  2>  Ex  omnibus  rcbus  Ccn- 
fus  vcndi  potcrt  ,  cx  qiiibus  venditor 
vcrc  habctjus  percipiendi  utiiitatcm. 
Probacur  apertd.ratione.j  .quia  (ecun* 


Iwv  Jed  etiamfntnrit,  itunt fimper  integrd     djjm  jus  oacQra ,  cx  quaoaiK|iie  re  aK*- 
fen/iodebeMttir^fUttdimdiqnscen/fituen^     quis  habet  jus  percidicndi  altqaod: 
t»bm*exteveri9tMdemjeiveitdsm  fif>,, 
J^cientra.  ». 

j^ando  Cenfus  conjlituitur  fimplicitef 
Jnper  omnibns  benu  ctnfiituemU^  irtteU 
■  Ugitur  fuper  fetit  •  hmt  prdfeittibm  i  &- 
fik.ee  lege^  nt  iUis  in  t9te,eut.experte 
pere»ntibns,Cenpts  Jimilifer  perett.  ■  Secut 
Ji  add^uur  pa^um,  ut  femper  Cenfus  per- 
feveret  juxti  vires  bonorum  extantium^ 
fWMW.  37.  -  . 

.  Stfnb.  hec  fe89  imeHigetnr  Ctnfum 
ikmtfiituere,  qui  iUum  vendiderit  exprefs^ 
tx  emnfbudfuis  benis  frefentihns ^  & fntn-, 
enrii.  thfd.  '7 
^ .  Cenfns  potejl  fecnndum  reime$mrem  teetf' 


fitni  fnper  elioCenfn,  n.  jS. 

"Et  (uper  cfuibufcunque  aiijswf^itt^ 
feditibus  annuis^velmenfiruis:  n.i^. 
.  Nonpoteflfuper.uUa  reconfiitui  Cenfus^ 
eneioris  tenftoniSytjuam  ipfa  ^  dedufiisjx^^ 
fenfis^fruitificare  pdfit.  ».40,  *. 

dHen  opertet  oufem^utfingnlilfttititfrP^ 


emolumcntum  ,  poteft  talc  jus  vcnde- 
rc,  &  transfcrrein  alium  jcftenim  f.H- 
cnabile ,  &  asilimabiic  pretio  ,  atqite. 
adc6  vendibile  s  Cenrus  aucem  Realift 
nthil  aliud  c(l,quam  cjufmodi  jus  coiiK 
petcns  alicui  ad  pcrcipiehdum  aliquod* 
emolumcntum,  fcu  pcnfioncmcx  re 
altcrius ;  &  pcrconfcqucns  ex  quacua^ 
que  re  aliquis  poffit  tale  emolumeor 
'€um  perciperQ9>.C;enfiii.^nfticui;  ae 
vendi  poteft.  Sappooo  atatf^  e£le  ioct 
&  cmolumcntum  ,  quod  pcrmanente 
rci  rubAantifi,  ex  illa  tanquam  &u^ua 
emanat ,  &  percipicur.  -         •  ■  * 
:  Sequitor  ez  hacregola  pri  mo,  Ccni  34 
iiim  po0e  ex  oaturl  rei  conftittn  ,  noik 
^lnm  in  rebus  iroraobilibus/cdctiam 
mobilibus  ut  animalibus,8:  .iliis  ejuf^ 
modijUt  admittunt  JoanncsMcd  Cod, 
4e  rcbusper  nfnram  acifutfitis ,  cjnafi,  n, 
\^e(jnitm  eit^Unspolfe.^  SoW&lib.tid^  '* 
Hf^^^f^^^H^^ttinlocts.y^-: 
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' '  iemfx  hoc,  Maldcf.  /rtf^.  y,  e,  fJdiA.  f. 

Salas  irn^.  de  Cinfths ,^ab^  7.  mtml  4, 

Lcotard.alios  rcfcrcns  ifiifh.  dettfuris. 
47.  ».  %z.  Conrad.:Covar.  Si,  al;j 

'«pud^zpr  fdrtf  }*./A.io.  f<^.    f.  4. 

iRtet^  qiiia  w  hisrebus  capi  potcfl 
\   4iidHfas,fadquam  percipicndam  potcft 

Jfjroprietaritis  jusAltrri.vcndcre,rcten- 

.t^  earum  fubiiancia »  &  prpprietate. 

JLJnde  vendi  cciatD^iapPdil  Ccnfiis  cx 
'Rbbt  nfii  cbnfufln^ibHibiiscaiilleiiH- 
"  -ins  lirftatvfruAifidzndi  s  iit«tcnaie'i& 

•  bns ,  aulaciis ,  quae  locari  folcanr i  &  fi- 
milibus  ,  non  autcm  ex  rebus,  quas  ip- 
ia  tTfuitacinT  confumuncur,  uc  pane, 
vino,  oleo,  &alijrlttijilfrnodi  jHCbeM 
tdvcrticjoan.  Hcdin^fupni^^.mphit 

•  fe<iit-tur  Cenfum  ;  Valcntia ,  &  Azorfo" 
eis  ciittis.  Id  r.imen  quo  ad  hoc  Intc- 
fcft  rntcr  tes  noobilcs  ,  &  immobilcs, 
^iadiarebas  Tq^o^obilibus ,  ut  in  a« 
grts^dbaHbos,0e  canr.  ^teftffaiilhirf 
Cenfu"S  Pft-pctuus  :  iri  mobiliibv^  ve- 

*ro  folum  Icraporalis ,  faltcm  regul.iri- 
tpr,  ut  per  fe  conftar.  Dico  (  faltcm  rc- 
gulariicr  j  quia  aliqu.i  faat  mobilia, 
.  qua?  ilcC  Mfnpor^,  nec^ifo  cpnrumun-. 
t)lf,ift  tOiqiies,&  vafa  aurea.  vd  srgen» 
icii,  &fimilia  :  in  hisigicuffi  locari ,  & 
fird6^ificare  rolc.int,  nonrcptign.tt  C^- 
'  fum  Perpecaum  conftitui,quemadijao* 
diim  in  rcbus  immobilibus.      /-  .  j 
^  I      Sequitur  Tecttndd*  poife  ex  nsem^l 
..  ,1     litit^  cbnftitui  Ceiifum  generatim 
.  ^nbmnibus  bonis  altcujus ,  nullunn  in 
.  '  pjwticulari^dcccrminando.   Ita  Con- 
74/-<f  7f'' Maior    4.  ^/V^/^^f^ifV»- 
»g:tf,if.%4,.§OCii$lih,.6,£e}f*/l:itiaq.^^, 

'tft.   Cbiritf.-);  .^mtMume:  t,  tf.  f. 

.  ilt ,  Valentia'  rfm.  3;  iijj^.^..  ^t. 

%:.i.Tertro  frefitirur  ^  &  afiiJiccc  non- 
aulU  conrrartum  ccnfc.ant.  Ratio  eft, 
qula.ut  quis  habet  ju^;  percipiie^ndi;  itfi- 
c :  fitsMttm  ex  omntbnll/tdsbotiiSiii»^ 


jsat,ut  Cenfiim'  con  flttnaHflnpn'  tlhvk 
fuisboniSjtcfte  Azor  5.  ft.rte  iih.  to. 
ctn.  ^.  cf.  y.  Qyam  Bullim  rd  vcrbum 
refert  Joanncs  Bapcifta  I  vpus  m  traff, 
deufurts,  cemmenuri»  i.  §  a.  ».  85,  Si 
4Qteni  ideifet  contra  jus  nsitijra!e,ittii^ 
nimd  aPontifice -permitteretur.  Ct4- 
dir  veroidem  Azor  vn/.  cditertim  ege^ 
dc^crc  hcc  iniclligi  de  Ccnfu  itaim-.^ 
pofito  fupcr  ialicujus  bonis,  uc  illis  cx*- 
{)arte  pcrcttiltibus,  Cenfus  ex  parte 
ipQfear:  non  aotem  de  Cenfu ,  qui  ini^ 
poncrctur  eftlcge,  ur  pcrcuntibus  quf- 
bufdam  bonis  adhuc  totus  maneat  fal- 
yus  in  alijsbonis ,  quae  fuperfint,  quod  • 
boc  pugnec  cumjaacuia  byiuscbnirac* 
tfls.     .       I .     .    .  - •  •» 

.Egoaoteni^itdfiViaeo,  cor  fecun-  3^ 
dJta»  jus  naturale  non  Hceat,  quod  ali- 

quis  altcri  concedat  jus  in  omnibus  fa-  . 
is  rebus.nonfolum  prarfentihtjs,  fed  e- 
tiamfuturis  ad  pcrcipfendum  cx  illi| 
tBhuaRi  ptiinfidnein  juxta  earum  vircS| 
iUa  nt  lcmper  iiittfgra  ^ieniip  ex  illis  dc- 
beatat,quandiiialiqi?«extavcrinr,quii 
adilbm  (ufficiant.  Non  enimminuS 
ex  natura  rci  licct  fubjici  rem  frufli- 
fecamCcnfuijquam  generali  hypothe- 
tead.feeoritateni  annoa!  penfipnis  fol- 
tendac.-Conftatautem  poflie  ^ebitor^ 
omnes  fuas  rcs,  tam  pra^fcntes,  qoini 
futuras  gcncr.iliter  hypothecare  pril 
quolibcc  dcbito ur  cxprefsc  habetut 
iy&  ^9d'Miiim;i0piriucipifi,(^  ff.de 
^friierihts,  Bc  qoemadmOfijlfm  pere- 
unrihus  exparte  rebus  hypothecatls/ 
reliquaemanenr  tod  dcbito  obligat»^ 
/.  mofhis.  ff.  dcinre  ffci,  rtiam  res  frtiG-i 
tifcrarpoflunt  fubrci  rali  modo  Cen- 
fiir,:ut  quitil^t  fit^obligataadtotawi 
•  penfionem  ,  efto"  alias  pareant ,  qiiod 
ric^r  non  fir  fecuridiim  nacuram  com» 
tra<ftus  GcnfuaIts,nontamen  eftrr^rra, 
fcd  praitc':  8cnon  repuemr.  orod  fpc* 
ciftli  pa^o  ira  nofli:C  conftiruJ ,  utrai>« 


▼endcre  poteft  ata|t«.Acfc6£Cenfuj9i  "<^^«afti  nreM>jMlB9:tradtt  LeCi^L>  t*ti 

•  in  illis  'conftitucrc.  Confirnf)atur  "^as;  jlfihitstitme  fu  ».  - 1^*  .dummod^ 
Bulla  Nicolaij  V.  fupri  relata  feef.  1/  •  t;tlepa(flum ,  feu  bnns  juf^o Jjtetio^b 
».  >».inqua.i9€^.Sia^;i]p£mi(aa    «Oltm.COlBpenfcGtf^&Kitt^  quM 
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f.  jo.  ahi  ckkrrt ,  li  Ccftfa»  conftita- 
'^fropercertistcbus,  &  ftmifl  fupct 
Oqsf^n.s  vcfidentis  facQhaubiis,  noa 
]^ente  in  pMte»  iHirwn  piHe.p6M!i»p* 
jU^WcTJimcn  1oami.lioili1uberc  poft 
fuiiamVijV.  t(a«  yetal ,  nc  CcnfuB 

^  ■  ■  ' 

iiwC90llitutus  fuper  omtite!.bM^ 
CciifQjfrii  nim  illis  cx  roTr>,a\jcex  par- 
tcpcrcumibu»  artjvialitctpcrcatrundt 
fiCQntra^us  cclcbrctur  finjplicitcf^ 
iwlloalio  ad)cdo  pa^o/oUim  dqber^ 
ifitelti2l,veii<liCen<3i»  tfkboBii^Mi* 
c  fenutiQstiabfia1egp»itt!nief«ar,pfcout 
iHa cx  toto, aut  c^parte  inlcrieri«i 
ca:tenam  fi  addatur  padum,  ut  inte» 
gcrCcnfuspcrfcycrec.iiuandiu  cxtip 
tenncrcs,qajrruMcteDC  lategrx  pco» 
lloiii  <b1veod«,fniidefle  iiiftum,&  fefw 
Vandum.  Et  quidcQi  qMOdo  iliqois 
vcndidcrit  Ccnfum  cx  omnlbus  fuis 
bonis  praefencibu»,  8tftituris,inccLIigi 
^bcc  illum  vcn^re  fub  huiufmodi 
jia4lo»c&n  tde6e.citm  inbonisfbm- 
rit  illum  coniticuat ,  utex  tlttt  Uimffh 
jbli(«iuc,fi  pr»fentia  inccreant,  vel 
fion  reroanctnt  (liflictcmia  ad  tetam 
pccfioncm  folvendam.  Et  ita  bane 
6;QceQMam  debeot  a^mictcre  Illi,  quos 

cic|j(,lcft;quinrSa;wfl»c#i^  «.tf; 
fflerfoieift  idii  noii  ell  «eoepta  BuHa 
tijV,  licitumeHeconftituereCcnfum 
boDbinoettit»  ialicM  jfoj^^*» 
« poflidcndis.  ^ 
Scquitur  cecti&  pofle  cooftiosl,  m 
ve&<UCcnfaairup««tlioCeiif»>«^ 

MModiiittf^^'^^^'^'/"  ^ 
mmi/ilh  f  ti.  wr/.  feMtmr  tmfiih 
fi,  Soll» de  Cenffbmtef.  3.  /«*  ». 
t».  Vatemia  tme  }.  f . 
#r  ».  vnf  feMmtw  a.  N*W  «» 
irf«x.  iinpAt  m.      Mlmi  «i»* 
M;.  |t>.  »w    Azof  l«e'/<^  f .  J*-  »••  f  • 

-   iiieff.  iy*.».  »».  /•*•  '•  '^- 
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Card.  de  ujitrisq.  4^.  «.  ^t.  ^  aU),quof 
^eferunt  s.cftque  commuaitlbniiontit* 
.&ceitt,jiilbhiin  jutMimde  TpeAeL' 
icQf. '.  Pro  4)ua  ctiam  ftac  ecuiftiniCio  Ni«> 
colai  V.  fiipra  relaca,  tni(^\,  tcftc 
Azorcitato,  permitticur  ,  ut  Cenfuii 
conilituatur  ih  redi^bu*aniau)s.i(ad<a 
cA  apcrta.  ^uideen^CdO^  cft^Wdt 
^tBiBOirponilb  ,clii^>iCenAMiiftft 
jKilfMieAy  pgictpit  i  cooftit  aucem  tk 
BcguTa  fiipca  tradita ,  poflb  (ccundiiA 
lei  nacutam  conftitui  Ceofum  fupcr 
qualibcc  rc  >  ex  cpia  quia  l^eii  pef. 
dpicodiutitlNieift,  Noe^Bfugnaci^o* 
|i|im  jmit^piraliofiindari»  &  ei  quo4 
^immodo  fubalcernari:hac  cntm  raci* 
'  onepoceft  fcudacarius.  &  Err phyrcuca 
eliumfub  Erapbytcutam  confticucre, 
deodo  illi  utile  domintum  ipfiot  ^  ucilao 
domini},  quod  hab^otpetm  VaUifc 

Quid  diccndum  fit  fpcAati  Bulfii'  ^9 
Pij  V.  qul  prajcipitucut  noBCoolki»: 
tuatur  Ccofos,  nid  fuper  felOWwWIJ 
coilftabit  0C  ^Ucendit^  itrMi.  fi^Mtti^ 
jiB.  u  0.f.*)8f.  ttbl  cxplicabimuj^^ 
an  pcr  iftam  conditionem  cenftatur 
prohibicu»  Cenfus  fondatutfupcrali» 
Ccnfa,  pracfcrtim.Rjedimibili ,  autno« 
Pcrpctuo?QuemadeMidii«i  «ifc«  poit 
teftimponiCenibt  fiiper  tiioCenAi  ^ 
fHOtiam  potcft  imponi  fupcr  quibufti 
Cunquc  aftjsrcditibas  annuis,  vcl  mef- 
truis ,  ut  (bpcr  vcAigalibus ,  gabcllis, 
pcdagijs ,  juribui  pifcacionum ,  vemn 
tionum, 

&  fimilibn>»ar  iMca«c  Medl» 
mfm^  Solttii^ci^l*»  S^*Bo4 
oae*  Leocard. 
iJhiietrefcrens^  f.  4<.  f'^  tmm,^ 
aUj :  quJ  racionc  paflim  videmusCcn* 
fiis ,  &  alia  jura  conftiwifupef  ewittl 

busRcgijt;''  ;  "  i-'--^"    ^  ^ 
^^aitur  qotit^  noo  poflb  venM^^ 
l|j|^^Simexreatiquft,quap  ad  minimd 
prcftare  non  poflittantam  utilitatcro» 
qoanta  cft  pcnfio  cx  illa  folvcoda,  uf 
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Difp:  I.  sfeft  iv: 


ius  wfiiO  ufurd  I.  «,  78.  SilveA.  eedcm 
fnerk*  t,  if.  IX.  Nftvar.  t»mmeiiu»i4  4t 

*o  z.  vtrf,  i/Mimi  fitfmtitr  ,  A2of. 

lib.  10.  cap,  6,  ej.  1.  Bonacina  $wm§%> 
difi.  de  ccntr&BihHS  ,  f .  +,  pvrtffo  ndico 
Jmb  3Um.  ti,  dt  tdij  commuaiter ^Q^izn* 

<  viscontrariumoeiireaocConrad.  So* 
Cii«,&Covarruviasapdd  Azor.  Racib 
e(l}quia,ri  res  parem  faiceni  utilitatcfil' 
pcnfioni  folvenda:  prajftare  non  po- 
teft,  non  habct  venditor  jus  ad  tantam 
utUicaccQi,  fcu  pcnfionem  exiila  pcr- 
«i|>ieiidam:ergby  dlHn  nerao  poifit  da- 
fe,qaod>non  habet,tale  jos  alteri  con^. 
ferre  non  potcfl,  atquc  adeo  necCcn-. 
fijiD  tanta  penfionis  in  ilia  re  inftitue* 
rc.Confir(nacur,quia,rircs  nullam  pen- 
lionem  pr«ftarep6(nC)  nuIiiusCcnfOs 
fundaafU.eftcapax;  ei^«ilnonp6P 
fitprsEftaretotam  penfionem,  fed  can« 
tum  partcm  ,  folum  pro  ea  parte  Ccn- 
fum  fundarcpoteft ;  nam,qua:  eft  pro- 
portiococijisad  CQCum ,  eadem  eitpar- 

'  tis  ad  partem;  debecq  ue  luec  refolocio 
iiuelltgi ,  dedu(^isezpenA»,  &]abori- 
bus  ,  ita  ncdedudo  eorum  valpre ,  ad* 
Buc  fupcrfint  toc  fru^us  cx  ipfa  rc 
percep ci,  aucpcrcipiendi,  uc  adinte^ 
grampenfionem  fufficianc,nam  hi  tan« 
fi|gi<ccnfempr  reditusrei.  Nonopor- 
let  autcm,ucresfingnlis  annis  prodfe-. 
rac  fru<?tu$  aequales  penfioni  folven* 
dae ,  fed  fatis  eft,  uc  per  diverfa  tempo- 
ruLm  intervailatancu  fruAificet,quano 
tQAS-fiificiat  id  lmegram  penfionem, 
ftifM  temporibusl^lvendam  ,  otad^' 
vccsit  Valcntia  fttpr4verf.  fed  Metfme 
^  nobis  ie^.  iequenti  magts  ezplica» 
bitur. 

4*  -^Hinc  colliges,  quando  Cenfusconr» 
titaitorlmer  aliqaadomo,  yerbi'ca»( 
£1  yfioni  eiie  habenidMa  ratloiiem  pr&J 

ttjv<|uoir(^imalur  ;'aocquo  vendipo* 
terit,  fed  penfionis,  pro  qua  locari  fo- 
let:  ac,fi  domus  fit  valdd  fumptuofa ,  Sc 
sna|rn^precij ,  qud&  camettpro  modiqi 
y  aflttiin  Inri— rj  iMH  p6ii  iaiMKioaffe 


titutCcnfum ,  qui  t^m  penrionem  eJt*' 
ccdat;8  contra  ver6,Iic^t  dortius  fit  vi»  • 
lis,  at  pro  magna  penfione  locari  Ible- 
at»CdnraA'«4ujtlispenOonis  fiinddr6 
poiTe.  Xcacam'  alljs  fentit  Azor  d$it0 
cAp.6.q^  j.  contra  Covar.  cxiftimant^  * 
habendam  potiusefle  fationem  pretij, 
quod  rcs  vaiet ,  quara  fruduum ,  & 
actlitatis  ,qnampr«rftat.  Ratioeft  cla-^ 
laiqaiafes  Iblilm  poceft  obligari  ad  id^ 
quod  praeftare  poceft  >  ut  cft  pcr  fc  ma- 
nifcftum ,  nequ«  dominus  illius  habct 
jus  adaiiquid  amplius  ex  iila  percipi- 
endom :  ergo  foium  poteft  eam  Qbli*- 
gflre>&  fobjlcere  Cenfuf  >pro  lationc 
utilitatls,&  penfionum,quas  proferre 
poteft  ,  nihilcbftjnte  ,  quod  maiorif 
autminori  prctic  a^ftitnetuf. 

Sedquid,firesnuilumprofcratfruc- 
tum ,  profisrietamiea  poiHci  uc  fone 
aliqua  palacia,  &  domus  »  qbft  locari 
non  folenr,  at,fi  iocarcntur,pcnfioneni 
reddcfent  ?  Refpondeo  cum  Navafro 
dtfh  comment,  de  afuris  ^  tntm  113.  & 
Azor  di^oc^.  6.  f  •  4.  poiTc  in  eis  conf> 
titui  Cenfum  >  ettam  fpedatft  Bolli 
Pij  V.  vetantis ,  ne  Cenfus  in  rcbus  in* 
frugifcris  conftiruantur.  Ratio  eft,quia 
non  folum  prsedium,  quod  aifiufcrt 
frudum,  dicitur  firogiferum/cd  etiam 
quodde  (ee^tfpcom  ad  illom  fereflK 
doin ,  argument.  -.r*  hpvmU,, 
de  verhor.foni/cMt,  &  /,  Syhs  CddttM  ff^ 
dtverbtr.fignificit.  Si  autem  res  fit  ta- 
lis*  ut  cut6  locari  non  poftit,  ut  proptec 
vicinos  hoftes.  autaSris  intempericmg 
credit  ilamr  ikifeiti  oeniettdaim  eflein» 
-  fiogiferam ,  acqoe  &4e6  iocap<i<i. 
•  ' •  cemCcnsus,dummod6  rjuf* 

modi  iropcdimentafint  • 
• '  pcrpctua ,  autj&c^* 
,^uencia*  -  . 

• '.     *       '    '.       ,     :    .-s  ... 
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SECTIO  QUINTA. 
BicflUimtmr  nmmutt£  fM£fiU9et  rir* 

ALiqua:  pr«tcrea  funt  rcs  frugi- 
fera,dc quibusadhuc  dubicari 
poteft,  anobliga^iooi  Ceofualt  iubjid 
poilint^Ita^uecirca  illas  nonnulte 
Aobis  func  eipcdieod«  qualtionet. 


'^fojffst  ctnfiitut  Cenjks fufernim 

§.  I. 

Sttper  rehf*s  Ecclf/ia/Iicif  fotefi  confliiui 
Ceufus^  Mt fuper pofjeliiOKibM^  aliatjMt  Ec^ 
cUI$d  ,  W  monAjlerij  ;  difimBtJ^  httfVi* 
ttimt.  emft ,  &  fttemnitgtfs^  f  m  sdMUens- 
tiettem  rerum  Bcelefu^ieenmlmeCmtid* 
eefofluluttHr.  n.Afi. 

Re^TuUrihui  fpectAtim  pefniidri  dtcre» 
te^&  fuh  peculiArihns  fanis  vetitumefi, 
m  resfni  mensfierij  eUemeiet^  mtt  Cenfimi 
Jnfef  iUis  temfiitmm.t  extrs  ei^l  fm 
fermilfes,  m  44,. 

Oui  fiut  cafus  ,  in  tfuibus  ujure  permtt» 
tiiur ,  ut  res  EccUfiefiicd  elieuerifefiint, 

ret 

l^eekfisfkes ,  pr^ter  Mias  ptris  ftlenmi» 
tstes  y  requtri jmml  tenfei^ms  Smmm  Pmn 
ti/cis.  n.  46. 

Refellitnr  funiememwm  knjits  ^inie* 
ttts,  »,  47. 

Ojhmditnr  fpeeistim  fffie  s  regnUeihttt 
elittseH  resfni  mon/^flerij  ineefikns  ijme 
c»mmuni  permifts,  abfque  dseSmmid  fM* 
tificis  csnfenfu,  ff.  48. 

Stetnitne  genereliter  ,  tsec  fer  Extrs» 
'vtgsietem  AwAisiifs  ,  Jg  retm  EeeUfit 
Mi  tlkttmlUs  ^ttte  fer  dtertmm  fiers 


De  Cenfii 

Conj^egttienii  Cemittj  editum  pre  re^n» 
Uribus^  vetitum  effe  ,  ne  res  EccU/id  tUie* 
mentm  in  enftbus  jure  etins  pemdfit  ktu 
emfulto  RmuMt  feniifice.  n.  49» 

Excluditur  qntiUmlimitttit  eiretfifftim 
lid  Eccleftn.  ibid.  I 
Eptfcopidulem  f&  qiiidam  tlij  prgUti  \ 
nen  pof/unt  uliensre  bene  fuurum  EccUJit* 
ntm ,  inemfnht  Snmmt  Pmtifce ,  fttitne 
jmettienti ,  pitd  bec  de  repr^tfignt :  fi  tt^ 
men  dlienent  exceufs  Itgitims  ,  &  cnm 
folemnittttibus  dliis  retjuifitiSy  tenet  tdie» 
natio :  netjneefi  in^rebebiU ,  ees  tnitc  nem 
effe  perjmei,  #.«0. 

freftmitmr,^  tseelmditm  ^ntddtmmr* 
mmmemtnm ,  §ntwdetnr  pfeheri  ,neeimct>» 
fibns  fure  eliki  permiffis  slieneri  poffe  res 
EccUfiefticss ,  incenfitlte  Mememe  Fmtifi'- 
ee.  n,p.(^<(t, 

fetmtmierdiffit  &privttitmis  iemefi* 
eimnm,  ^mein  Extrsvsgenti  Amtitieft^ 
imponnntur  aiienantibtis  res  Eecle/tafiicar 
fine  caufdt  &  folemnitatibtis  jaris  ,  nott 
frocedunt  contra  sdienantes  improprie  ,  ut 
per  emfiitntienem  ufusfruilns,  Cenfns,  & 
ett, 

Conc/nditnr  fofe  conflitui ,  gc  VenJ^ 
Cenfum  fuper  rebus  Ecclefidfiicis  ^fiinterm 
venitnt  caufa,&  folemnitdtes  juris  dntiqui. 
^e^ue  ex  vi  Extravagantis  Jmbitjofn^ 
tlteriufvejmisemimnitristrefnirieee^tmm 
JSm  Aptfielicum,/ed tantnm  ex  vi  jmt* 
menti  ,  tjnando  Cenfns  confiitnendm  effet 
fer  Epifcopum  ,  ant  alium  prjiUtum,  efuiju- 
rtffet  de  nen  alienando  ,fine  confenfn  Snne* 
mi  Pontificis,  «.  54, 

ffocjmemtemtmn  mtmimtelUgitnr  frtem^ 
fn  mgentis  nece^itatis ,  in  quo  non  daretnit . ' 
loctts  cettfidemdi  Snmnmnm  Femificem^ 
ihid. 

Cenfus^  &  aliud  ftmiU  jns  tdannnes 
teditmy  ctnfiitni,  &  vendi  fetefiemftm 
Ims  EccUfiefiieit ,  fmt  $urts  foUmmittlU 
km^  fifUmm  vendetnr,  &  durasmmmfit 
feroffo,  aut  novem  annosmttmie^fetm0H 
mm  txiimgnttm.  n,  j^. 

-         \\  • 

Pf  Blml  qaffftiQeft,an  poffiuooftl* 
;^a4<kiifawic^iitt^iliafK^ 
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ttt  in  poflVtloii|l6vt  ilicujas  .ficclciisi 
vel  aioiiaaetij  ?  Refpondettif  «ffifmt« 
Ctvd.dacnmoiio  incerveniantcaufa^Sc 

folemnitatcs  ,  quac  ad  bona  EccicriaA> 
tica  alicnand.i  Jurc  Canonico  fequi^ 
runtur.IwSolis  lib^  %.  de  Cer.ftbus  c.  3. 
*.  7.  &c£ieri§mMes^  Ratio  patct  ex  dic* 
tis  I  nam  jus ,  quod  Btfdefia  habet  ad 
perctpicndaro  utilitaiem  cx  ejurmo- 
di  rebus,  cft  quid  tciMjjbralc ,  &  non 
ir.inus  vendibilc  ,  qnam  ipfa  rcs ;  ergo 
qucmadmodum  incafibus  a  jurc  pcr* 
SSiins,poteIl  ipfas  res  vcndere ,  itacti- 
f  ni  poteft  altcnard  ,  &  vendere  iUod 
jiis^atqueadfoCeorum  in  talibon  re* 
bus  conrtituvTc.  nico:  i/»mmtlh  intif^ 
V  n'ttnt  cA-<f\  ,      fo^emnitMes quia  irl 
matcria  Ecclcfise,  &  pcrfonis  privi- 
legiitSs  farorabili ,  nomine  alienatio* 
fiis .  non  fof un  venit  alienatio  ftrlAd 
iumpt.i,  qua  don*.inium  rcf  traftsfeN 
tur,  fcd  cttarn  quodlibef  padum,  qu6 
rcsaltcri  rubiicitur  ad  aliquid  eic  ca 
percipicndum,  utqu.indo  inre  aliqua 
Confticuitur  nitisfiroAas,  vcl  hypothe* 
ca,  aut  fervitus  altqiia.  ZHScdfipecn* 
Si  jus  f.  tle  rehut  etritm  »  ^ai  fnb 
tuteli  ,     /.  ttltimt  Ced.  de  tehtis  alifnls 
ntn  AlirnAndis.  Urtde  fub  ejurmoc?i  il- 
llcnattonc  eciam  comprehcrtditur  c5- 
tra^o^Cenfoil  is,ut  bene  ndvertir  Uy* 
jaao/if>.i,/r^f7.  4.  cdp.  to.  ».  i.  eft^do 
apud  omnesindubitatum.&perconfe- 
^uons  nij!-madmodum  bonA  immobi* 
liaEcclcfiae  alienari  non  pciTunt  abf- 
quecaufa,  &  c«teris  rolcmnitatibusi 
jure  reqoifitis^fie  necCehfbs  tn  eiiilem 
rehus  eonjtitui  ad  Idngom  ■tfmpot , 
cum  in.terimmobiliacompurennir. 
.        Mixim^  veroefthoc  obrei-vatidnm 
4t  ircgularibus  ob'^ecrerum  facrarCoft». 
grcpationisConfilli  jnffu  Urbani  Vlf  I, 
cdhim  r.  Sepcembris  anno  t^t^. 
<|0M  fpeciatim  Rcli^ioft^  intra.iiiiet 
fitiroppx  cxiftcntibus  prohibet ,  CMvtS 
derocatione  omninm  privilcgiorum  tn 
contrr^rium  ,quorumiibet  bonorGim- 
mobttium ,  &  prettofionim  mobilium 

attenatiqaea^iMc^ue  |>«eNBb'^ 


quod  eorum  domfrfitim  trflnrertur, 
ftc  liOmiiiatim  Ccnfua  perpetuos)  8C 
VitalitiOtKypothecamilocatiofiem  ul« 
tratrienninmj  coticefEotiem  Itt  ^to» 
dum  ,  vcl  Emphytcufim » pr^cerqbiiti 
in  cafibus  a  jurc  permiffis  j  abfqoe  ipfi-  > 
Us  Coogfcgationis  Confilij  ctcpreffa  11- 
cenciatnfbriptiS}&gratis  conccdea* 
da  i  Idquc  fubgfatibus  poenis »  leli^ 
in  fuo  roborc  f  fi  quod  habcot)  quibuC- 
darti  alijs,  quK  in  tktrtvs^Mti  ^mbi* 
tififd  )  de  rebns  EccleftA  non  gtieH,  tntef 
eemmnnes.  contra  alicndrttes  cjufmodl 
ix>fift  latae  runtffimblque  tales  contrad« 
tils » &  al  ienatiooet  Irritftt* 

Cafus  autem  in  jure  p6fmi^ ,  ifi  .  - 
quibuS  cjufmodi  alienfltioncs  p*rmit». 
tuntur.funt  Quandointervcnitaliqua 
caufa  ajure  approbaca»  &  fimul  fpccia». 
Jes  qudcdamroiemfiiiil^  ^  qu^  in  an« 
tiqois  CAiiOiiibus  p6ficilimtw^«  C«u^  k 
jure  approbaras  Aint  omiiitiOLquatuofj 
quarumqua^IibCtfuBicit.dirfjirufniEo- 
clcfuas  ncceffiras ,  vel  utilitas,  vcl  quod 
res  flc  damoofa  ipfi  ficclefia « aut  quod  ^ 
pietas  cam  atieiliri  Cltpoi;»!,  ot  ad  r^ 
dimendoscaptivoi*  frei  priores  cau!*  . 
{x  dcfumuntur,  tum  eic  alijs  juribus,  td 
CXfi'».  fine  exceptiffnC  it.  S«  ulcima 
vcrofumitur <tf,  Et  fiererMm,  eujtt 
JmUs  feejuttttlht^  udem  ts«  f«  %*  So- 
lemnitates  aucemiqa«  fitttal«M)uinMb . 
tur,fantTradatUs«fcu  mutoa  coll^ 
tio  Capituli.aut  Convcntus ,  quas  do^ 
bct  prscccderc  confenfum  ,  prouc 
pofiulatur  in  diiie  c^f^  pne  excefti^» 
me  ,  St  fupponioir  i»  tt^i  t,  ^etim 
BctteltMUen  tlienmJfii  im  &  coO» 
fenfus  Capitull ,  aut  Convcntus^  |t 
Praslati ,  ut  futnitur  exdi^ocap.  /tneen» 
ceftienetSl  pto  rcgularibus,  ex  C/ememm 

u  de  rebms  Bcclefi^  neie  dUetnmdis^ 
Q$ntcaaAit«€c  Iblcmoitatet  laiA  es« 
plicat  Soaret  rM»«  4«  ^  Migieme  ireB^ 
6.  lA,  t.  cdp,  17.  Covar/  ».  veriMrnm 
refelulienunt  ctp.  \6,  (jr  17.  Molina 
temt  a.  difp,  468.  Fiiiucius  tft  Mffeie* 
«Aer  ifiAF.  44.  cap,  f.  Tamborinas  /#« 

^^MHIi^ 
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Bon2C.  U*»vi.4tifff.  d(  ilieHMtifne  hfifip* 
yim  BccUfuftUwim  funils  i,&  4.  &ca^ 
4eA  CNiifief  «qiii  tia^afit  de  ftfienacio- 
ne  bwaonim  Ecclcriafticorum. 

AWqvn  ultra  pracdidas  rolemniratcs 
'  ciciftimarunt  neceffarium  cfle  con- 
fenfum  SuromtPomificis.  ItarentiunC 
fiWucius      tit^ut  «Mtt«».  «.  T«inblitiii. 
«lAiir^  ir/^.  ti.  f .     leC      ».  «^- 

LtffiMfi*  ?.  "'^*'*  4  '^''^ 
-i^fii  nwm.  10.  Laurcntlus  de  Pey- 
TinJs  \.defTivtUg.  miHim^rum^ad 
tinfiit.  9.  !.§•»•  *.  diccn$haiic 
fenccnciam  cflc  tutloDtffl ,  &  prieiica*. 
li  inOiria.  .Qsarantt  in Jnmtiu  BmIU- 
rij,  tmhw  tliemt$f,  »,  1.  Bon^cinn 
^ifi.  de  AlienAtitne  honorum  Ecclefujltce^ 
jrum  fnn^o  4..  n.  8.  &  tam.  3.  i^f 
«9  fmunLgriM^, ».  f.  4"  /»»^*  *• 
ubi  iim  illas  fpedesalienationit» 
ad  quai  dicic  neceflTarium  efleGODrcn- 
fumSummiPontificis  ,ponit  contrac- 
tumCcnfualcm,  &alij.  Fundanrurhi 
Authores  indiBAhxtnv&gMti  ^mht/i' 
•fs^  ubi  Paulus  U.  poftqu^fobex* 
«omnmntcttione  1at«  (ententi«  pro 
liibuic,  Siarinunavicquafdam  fpecics 
alienationis  bonorum  Ecclcfiaftico- 
jrum,  alias  potnasadjecit ,  fub  his  vcr- 
h\%i  Alteninti  'verlhonA  Ecclefi^nm,  M»' 
lu^mwum^  loewnmiqn*  fftnm  ^u^mm- 
htevnfniif  Mmui9  Pontifee  ,  «a» 
xcntra  fr/fti^i'  tenorem, 
fi  PontificgU  ,  vel  Abh*tisli  prdfii/geat 
Ji^nitate  ,  in^refus  Eccleftuftt  femtus 
iiiterdiiftts ,  6-c,  Et  fidica»  faltcinfe- 
ftolafcj  proptcr  pcailiaria  tjrivUegia 
ibicoficefl^  td  aKenandiim,  cbnfen- 

lu  Pontificis  non  indigcrc.  Refpon- 
det  Tamburinos  l»co  citato  ,  talia  pri- 
vilcgia  fublata  cfle  per  dccretum  Sa- 
ctx  Congrcgrtionis  Confilij  fupra  c5^ 
incmoMtum  ,  wbi  regulatlbti*  «hi-. 
lieciiromnis  alienftcio  bonorum  fub». 
Tum  mdnaffteriorum ,  &  Ecclcfiarum : 
€£  ita  nort  poifc  ,  hodie  alicnareulla 
bona  immobilia ,  vcl  mobilia  prj^ 
tt,  abfquc  confeniu  Apoft6lifed.Q80jl 
l*ia^  ex  ftSdeift  ^uidadMttiM  «fldiC 


Cenru^  ' 

Mavarrus  infndtKtmtXfgiiUrimtVi^ 
k§  Ml£ettati04  m,  t,  '  '■   '  ■ 

Hoc  tamcn  fundammcimr  eft  val*  47 

de  dcbilc ,  &  nulhus  momcrri,  nam 
prajtcrquim  ,  qaod  valde  dubiuni  fic, 
;in  illaExtravagans  fueric  ufa  rccep- 
■ca  affi.rmantibtts  gravfbiisl>odoribiia 
fcceptam liooftii0e,falrem  uhiqucSe 
qqoad  omoia ,  ut  Sylvcft.  vrrbe  glie* 
nM/io  (f.  15.  ubi  fimpliciter  dicit  non 
fuiflc  rcccptam  ,  &  vt^h.  excmnmuni" 
catte  7.  f-47.  ubidicit  inaiiquibuslo« 
df  noD  efle  approbatam  moribai  ace»* 
tism  »  necfcpvaf I ,  Caet,  in frmmMver^ 
beexcemmnnfCMtit  cgf,  7^.  ubi  att,  noti 
cflt  rcceptam  ubique »  &  alicuhi  vid'?- 
ri  rccepr.im  ,  non  totahtcr,  fed  quoAd 
aliquid,  Sarmiento  ,  qui  idaflSrmac 
x.fvHde  redit^etf,  10.  ».  ao.  Na« 
var.  I»  mttmtM  etp,  17.  fih  itmn.  149. 
aflcrente  non  vidcri  rcccpram  in  Lu- 
ficania  quoad  prohibittoncm  locr.tio- 
nis  uicra  tricnn;um  ,  ncquc  ulloin  lo- 
jco  efle  in  ufu  quoad  pccnam  privatio- 
His  l>enefietoram;quim!mponiC{  quod 
ulcimum  alfirmac  ctiam  Tolcttis  i» 
fnmm/t  lih.t;.  rnf,  01.  n»m.  6.  &  r?r?rts 
alijs  ,  quos  rcfcrt  Auguftinus  Birbofa 
im  ceileitMneis  add,  Extr^vai^.  lilud  a<- 
podDoAoceanettorit  nbtircftra  dn^' 
biam  eft,  non  ▼ecsiri  in  ca  cenftirario- 
ne  alienationem  bonohim  BccTHiaP. 
ticorum  in  cafihus  i  jur?  pcrmt<TT5- 
Sic  cam  inrclligunc ,    cxponwnt  Na^» 
var.  prexime  ciffitus  ,  &  rn  remmcnti 
dt  uUetMtime'  rmlm  Berteffttfiiearmn  ir^ 
».  Gama,iv/  doffi  cpffr^.f  ^^ms^titMk 
decif  387.  n.  4.  Mohna  df^. 
in^ne,Rchc\.z.p.  lib.  14.  (f.     «,  1«^ 
A^OTp.z.lih.  ^.if.o.  §.  Altera  fenfentia 
tdfinem^  Sc  Zerola  in  praxi  Epifcof, 
ynk  jilk9dU0  rfnim  Seeiif,  mmr% 
idemnijiponunt  Avcndaiiius,&Ccne^ 
)^o,  quos  Cicac,  &  fcqiiitur  Phasbus  1. 
pMfS.  dccifU,ln.  5^.  Et  parct  ex  ipfa 
^xtravaganti  ibi :  Prx/enfuam  im  cafihHS 
A.0ff*fermijyis ,  &  w  honts  $»  Empliy^ 
0j^miiikemititt§  tmcedi  felitis^  &  tmnr 

ihiyki9n0imi^mm%i^.dbpmsiyms^ 
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&  hmm ,  ifUMfirtfimi^finmi  non  pr/fknt 
fro  inf^antis  temforis  exigemU.  Quod 
ctiam  probari  porcfl  tum  cx  illius  prac- 
fationcin  quaPontifcx  dicic,  inteatto^ 
memfi^M  tffe  9ecitnere  gmkitioj^  cuf  idnnti 
^ntBy  muUntt  EccU$»imy  ttwifitf.i" 
instw,  &  fiimm  /tctmm  ,  etm  niAximo 
eorum  ,  «(•  divini  culrm  detrimenio  ujttr' 
ftre  pr^fitmunt.  Quod  dv.trimcntuni 
non  fcquuur  cx  alicnationc  in  cafibus 
ftiure  perfnii|is.Tum  ettam  %  qtfia  Pon* 
ttfexexprefsdibtdem  profitetur^fc  non 
alterarc  conftirurioucf;  ,  {k.  dccrcta  alia 
fupcr  cndem  mareriaance  edita,  ibi : 
Predicejjornm  nofirorum  conflitutiini(}t46^ 
&  dicteut  fnfn  h*i€  eiitis  ,  f  tengreS 
frnfentinm  imuvianne  ,  &  enc,  Vadc 
p\h\i  periUaoi  Extravagancem  mijtta^ 
tamcjfl  circa  alicnr.tiones,  qvx  jufc 
anriquo  incafibusabcopcrmiitis  lici- 
td  fieri  poteranc. 

Deiiide  qaodad  regulares  attinet,' 
Hc^  daremus,qu6d  per  di^a  Extrava- 
gantem  prohibita  efTct  quxlibetilioru 
bonoru  alicnatio,  ctiain  cafibus  anrea 
permiilis  a  jurc,  adhuc  no  fcquitur  fu- 
-   blaii  efle  regularibus  per  citatu  decre- 
*  t0  facraB  Cdgregationis  Concili j  ftcol- 
t^tem.qua  faltc  pcr  fua  privilegia  habe- 
banc  ad  .ilicnand:!  bona  fuorij  monif- 
tcnoru  in  didis  cafibus  h  jnrc  pcrmif- 
fis:  quia  in  illodccrecoexcipiunturcx- 
prefs^,&  permictantar  bi  cafns,  ut  vi- 
«leri  poce/l  apud  TamburinuV.  tf.  9.  ubi 
integru  decretu  ad  vcrbu  rcfert.  Dices, 
inhordecreto  pcr  cafusa  jurcpcrmif- 
ibs  incelligi  debere  cos,in  quibus  ctiam 
di^a  Extravagans  Jmhititfe ,  permic- 
tic ,  nt  di^.altenacionesfiant ,  atque 
ade5,(ijtttca:tUinonpoflunt  fieritales 
alienationes  abfq;  cofcnfu  SumiPon- 
tificis.folu  in  di(f^o  decreto  excipi  ca- 
ius,  in  quibus  pra^ter  alias  folcnitaces' 
juris  amiqui.interveeic  etia  conCenfusl 
^umi  Pontificis.  Re^ndeo  airumpc& 
c/fj  f  ilsum  inarh  pcrcafus  ajurc  pcr- 
miUbs,  in  comuni,  &  vulgariacccptio- 
nc, intelliguncuromncs illi,  in quibus 
ViiKcveniccau^i&  folemnicatespcae* 


6\^x  jureahtiqao  requiiito  tequtfitae* 

Claufuia:  auccm  cclcbtes  ,  qualis  cft 
h.Tc,  exceptis  cafil$is  k  jttre  ^  c^f.  m 
quovis  dccrcco  ,aut  lcgc  rcpcriancur, 
intclligidisbent  juxta  cdmunc  acccp^  * 
tionem.  Accedit  quod  inept^  diccre- 
turper  Congregadonem  CardinaUu  i  . 
Prohibemtu  aitenationcm  rcrum  Ecclefofii* 
carttm^  exceptoc.ju  ,  tjuo  Fontiftx  Itienti'- 
4m  </4rf/,quafi  hic  «iam  caiusab  eis 
prohiberi  poflec,  vel  non  eflct  e^cns, 
pohiberi  non  poffj. 

Itaquc  loni^c  probabilius  mihi  eft,  ni-  49 
hil  obftarc  dida  Extravagant£i  jimhiti* 
decrctum  facra:Congregationis, 
quominui  tn  diAis  cafibus  jurc  anciquo 
permiflis,  licitd,ac  validd  pofitntbona 
Ecclefinfticavalienari ,  inconfulto  Ro*  ^ 
mano  Porifice  ,  quam  fcnrcnriam  fpec- 
tata  d .  Extr.\vaganti,tencnt  procul  du- 
bio  Soires  d.cij.si.  n.  i.Covar  fup.  c,  17, 
».  1.^  X.&  Iivr9r»k9i,€%mmtnr.  denU^ 
enatieneremm  EctU^»fiic»nm  #. 
qui  cum  memlnerinc  d.  Extravagantis^ 
ylmbitiof.t,  illamq;  expendanc,  tamen, 
ut  rcs  Ecclefiafticae  alicnah  poifint,  fo- 
lum  exigunt,  uc  incerveniat  aliqua  cx 
pr jedt Ais  caufis  com  fol^nicatibus  an* 
tiqui  juris  ,  alio  Pontificis  confenfis 
minim^  requifito.  Idcm  tradunrCalw 
das  de  renovtt,  Emphjt.  q.  t^.n.  15.  i^,. 
&  <'jus  filiusGab.  Percira  decif.  n.»,  g,»" 
qui  cxpre(sdaflflni)ant  nonrequiric5« 
fenfum  Sumi  Pontificis  «d  alienaodc 
bona  Ecclef\.iftica,fcrvatis  juHsfoIem- 
nitatibus  ,  &  addit  G.ib.  Pcrcira  ita  fac- 
pius  judicatum  ciTc  in  judicio Ec.clcfiaf^ 
tioo.  Exctpittnc  ttttem  ambo  hi  DD* 
paflalia ,  feu  ledBmina  Ecclefic,  qfigt 
vidclicct  funt  in  ambite  Ecdefitf.  Sed 
hxc  limitatiomihi  jurc  non  probatur# 
ConfentitFrag./<»w.  ^.dtf".  t^.fj.^.w.p.' 
ubi  cradic,  quod  exceptis  paifaUbus  EC"» 
defiar&non  unttarfi  alicui  matrici ,  vet 
monaftcrio  ,  caetera  omnia  bona  Ec» 
clcfiaftica  pcflunt  dari  in  Emphytcu-' 
fim,adhibicis  folcmnitatibus,  quaeor-' 
dinarid  rcquiruncur,abfq;  eo,qu6d  nc- 
ceiZariaiicSumi  Pootificis  auphoritas  s 
C  fcfisfC* 
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rcfcrtque  ica  fuifle  judtcatu  in  Scnatu 
Brachatcfi,&  inlupremo  Scnatu  hujus 
Rcgni  Lufitani,  fupcr  qua*danr^  paflalia 
|)crciacnuaad  Ecclcfias  altcri  unitas: 
«ec  dc  faoc  poflc  dk  alterca^tiooem  in 
boc  Regiio.Teoent  etiS  zpctti  ca  h  dcm 
ptincipalen)  fentcoda  Motioa,  <^//^. 
468.  »  8,  A2or,./».i.//f'.9.  f.i.  </.9.  Sylvcfl. 

Vcrb.  AiicnAUo,r).  16.  6iNavar.  froxime 
ttt,Mf  .bUiio.fub  M,  14.  notdbtU 
•I.  qimtenus  iblum  ratiooe  iuramenti  j 
^uo£pircopij&  quidam  alij  pra.'Iati  io 
fua  crcatione  jurant.fe  non  circ  alicna- 
luros  bona  EccIcfiuAlcajin  coiulto  Ro- 
.spano  Potificc,ncgant  poilc  ab  illis  fieri 
tal£  alifnationcm ,  etia  in  cafibus  alias 
permiifis/meSumi  Pontificis  cSfcnfu. 

Unde  Holina cit.  &  quidam  alij  apud 
Navar,  w.  14..  aflcrunt,  licdt  hi  pra:la- 
ti  alienando  abfque  ajTcnfu  Apoflojico 
rmcpcrjuri,  tamcn  fi  alienaiiohiC  cx 
kffiicima  cau&>  (S^  cum  folfnitate  juris, 
tafe  alienation6  elTe  validam.  Quanvis 
hoc  ncgct  Navar./«i'  n.  14..  verf.  Se- 
tuttdorrfpfinde»,  eo  quod  in  di(f^.  Extra- 
vaganti  PauU  II.  rcfiftaiur  valori  alie- 
natipnis ,  qu£K  ficinconruito  Romano 
^ontifice,  vel  contra  tenorem  ipfius 
£xtravagantis>  uhi  videtur  fentireilli 
clauriilam  ,  wcenfulto  Rom»no  Fonttfce  ^ 
foJu  eifc  polita  propter  cos,  qui  contra 
didum  juramccum  honaEccicfi^ealie- 
saflcnt.ut  puenis  ibidem  latis  compre* 
|icndcrcntur,eciam  fi  aliasajuris  di(ix>« 
ficione,&  illiusconftitutionis  ccnore 
minime  recedercnt,  quod  non  c/l  im- 
probabilc  Ca;terum  Molm^  opmio 
xnihi  videtur  probabilior.  Quin  cciam 
iion>defuerc,qui  exiftimarcntprarlatos 
lUos  non  effc  pcrjuros,nec  peccare, (i 
bona  Ecclcfia;  alienent  cx  legitima 
caura,6i  fcrvata  luris  folcnitatc.abfquc 
Pontificioconfcnfu.Pro  qua  fentcntia, 
4)ulta>nec  contcmncnda  argumcnca 
aftttJ4attar.i..rMinr#.4^<4'i««'tfi«Mr<r- 
rfthEteSt^ftktrmm^,  %u  &  «2.  Eamque 
videotur  cxiftimare  probabiiem  Azor 
<L  cdp.  1 .  q.^.verf.  A Itert fettteMtU, &  Lay- 
HUU).  lib,  3,  trdff^^^,  ci^,  »0,  *.  10,  dum 


De  Cenfu; 

oppofitam  folum  dicunt  probabilibr^. 

Unurn  tamcn  vidco  poffcadhuc  oj>-  ' 
poni  aigumcnrCiccntra  noftra  princi«* 
palc  rciblutionc,  dcfumptu  cxilla  di* 
fnindione/ub  qua  m  d.  Bxtrwtig,  Am*, 
hitieft,  imponuntur  ptcna?  in  eos,  qut 
alicnantbona  Ecclefia;,  inconfulto  'JtSm 
niAnc  Vontificc^  vel  cfintrit  illim  conftitntim 
tnu  tcnorem.  Nam  ad  vcritatc  disjunc» 
tiva  fuificit  altcram  partc  venhcari 
tgb,in  etUenmtivit ,  de  regulU  jwritiiti^ 
C"  l.flerumffue ff.de furedctiam  :  ergo^iii 
quis  coprchrnd.itur  pocnis,  &  prohibi- 
tione  illiusFxtravagatis,  fatis  cft  quod 
alicnet,inc6fulto  Romano  Pontificc, 
quivisalUs^tenorecjufd^  conftituti^ 
onis  nonrecedat.m1ienSdo  incafibus^ 
jure,&  in  ead6  conftitutionepermilllf. 
Undc  lic^t  tenorc  illius  Exrravagantis 
non  prohibcatur  alicnatio  in  cafibus 
jure  antiquiori  pcrmiilisy  tamca  adhuc 
Aon  (equicur  |>ofle  talefti  alienarion^in 
ficri,  inccnrultoRomano  Pontifice.  ' 

Ad  hoc  autem  rcfpodeo,  contradiC- 
tionem  implicare  ,qu6d  pcriHam  Ex- 
/^ravagantCjCjufv^  tcnDrc  aliqui  cafus 
pcrmiccancor,&  fimul  pcr  cande  prohi- 
l>eanturt  &  pu nianturi  atqi  adeo certii»  * 
&conftan$eiredebere,aIiehantem  in 
cafihus  ab  ea  permiflis,fcuinea  cxccp- 
iis,c]ui  alias  no  funt  prohibiti,  minimd 
pcccarc^auc  pcenas  illius  incurrcre.  S6- 
fus  ergoUIiusdifiuoftive  n6  cft,  qui  in 
argum^to  inccndicur,  C0'o5tnidi^on# 
inyolvatifed  vcl  cft,qucm  ftipra  tctigi- 
mus, juxta  Navarrum ,  ut  fcilicct  in  ca 
Extravagati  puniantur,qui  alienant  c6- 
cra  Iliius  cenor^,auc  licdc  ab  cjus  ccoo« 
re  non  recedSt,vioUir  joramentfi  pr«f« 
titu  SumoPontifict,  de  hon  alienando, 
ipfoincofulto:  vel,  quodmagis  probo, 
ac  fi  apcrtiusdiccretur,  uf  incurratpoc- 
nas  ibi  impofitas  aiienans  bona  F.ccle* 
fic,qui,vel  ex  conienio  Romani  PStifi- 
^  cis,vel  juzca  tenor£  illius  conftitotionit 
.  atienandi  &culcat6  non  iiabuerit.  Alio- 
quin  diccrcmus,qu6d  ctiam  locatioad 
criCniu,&  alicnatio  fru<J^uu,ac  bonoru, 
aua;  icc vari  ^qo  pofsut,  lictinS  pofleot» 

incoiK 
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IncSrulto  Pontifice,quavis  tcnore  cjuf- 
66  conftitutionis  cxpre(sc  pcrmictan- 
tur^quod-cftmanUnilurn  abfiirdam. 
^2  Hk  etiam  annotatere  lic^c ,  quod  iil 
di^ti  Extravdgartti  /In/hitiofe ,  dicitur, 
mdOffiami,incfi/t/$i{tp  JRc/Knrjo  Pontifce  t 
vel  (i/itrg  illitu  (onfiit»ti(inU  tentrem^ 
'ittterdifim  ft  tngreftu  Ecclrfidt^  &  cdt^ 
intdligl  debere  de  Alienatione  pro* 
pnA,  qut  lei  dbmiDium  fimplicitef 
transfcrtur ,  non  vcro  dc  hypotheca, 
iocatlone  adlongum  tempiis  ^confti- 
tutione  ususfru<^iQs ,  alijfque  alienatio 
ilobitifnproprijsttum  quiaidfonatad 
verfativa  vete,  quaeponlcar.ubl  tn  d* 
confticutione  diverfa;  poena;  fmponuno 
tur  fic  alienaiitibus,  ibi ,  alienMti  veri 
hentt  EccIefiMrnm  ,  &c.  Tum  maximc, 
quia.ubi  agitur  de  poenis  alicnancium, 
^becaccipi  alieikatio  nriAd»  pro  ea 
f.  tencftili^quftdominium'transfertur,u€ 
'  probAnt  Covar.  2.  vnritrHm  r.  \6.n.%. 
Wolina  Jurifta  iib.\.dePrmon.-nijs  c.  to, 
•.16.  Lara  de  tlutiver/drijs ,  dr  la^tlUa^ 
4^:  1.  ir^:'so.».  alij  apud  Va* 
lafCk  de  jttre  Ev^hyt.  7. 19.  0.  tj.  UndO 
tjltertus  infertur,  ctiam  in  eorum  (en* 
tentiaj  qui  doccnr,qu6d  etiam  ad  alic- 
isandum  in  cafibus  ^jure  permiflls,  xq* 
-quirttur  confenfus  Summi  Pontificis , 
'dcbere  Koc  in!telH|^-*de  alienactone 
-prOlitbide qua  tantij m  i  n  ca  daufula  » 
.      alienitnti  ver» ,  &c,  cH  fcrmo. 

Ex  his  crgo  fatisconftat,  quod  hac 
.  '4molcit1  dllputatione  principaUccr  in* 
tendimus,pofle  nimirum  conftitoi ,  aC 
.  VeiuuCenfum  ex  rcbus  Ecclefiafticis, 
•fliatervcnlat  lcgitimacaiirA  ,  S:  anti- 
-qui  jurisfoIcnitasfupracxpliCiit.i;ncq> 
•uitraillam  confcnfum  Apoftoiicum  rc- 
.  quiri.cx  vi  'di04t£$rsvMg.  ^mbitie/x,  vel 
alterint  antiqui  jorit,  (ed  tahtiim  ck  vi 
.  'iuramenti,  quando  Cenfus  conftttucfn« 
•duseifct  per  EpifcopQ ,  aut  alium  prae- 
latum,  qui  juraiTct  dc  non  alienandis  d 
ib  bonis  Ecclcftaftitis ,  inconfulto  Ro- 
i»anoP5tificc.EcvefOiquod  ad  regu« 
'lafcs  atiinet  mihi  cen&conftac ,  folaw 


iiibus  fuorQ  monafterioru  Certfus  Pcr« 
pctuos  Rcdinnibilcs ,  ad  fubvcniendum 
fuis  nedeffitatibuB,  fervatft  (blemnitac* 
«ntiqui  juriSjConfenru  Pontificio  miot* 
m6  requifito.  Necdubito,quin  id  faci-» 
anc,  quia  InteUigunt  non  cITc  f»bi  fub- 
laum  facukatcm ,  ad  res  fuorum  mo-^ 
nafteriorom  alienandas  tx  caufis  a  jure 
approbatis,  iervatli  cjufdem  joris  fol6i 
nitatc.Q^amquam,fi  neceflitas  fit  val« 
de  urgenSjica  uc  locum  confulendi  P6* 
tificcm  non  rel  inquat ,  hoc  etiam  titU- 
lo  taliabona  alienaripoifcat,  ctiamab 
ijs>qui  )uram6tum  pracftitidrenteaiioit 
alienandi,  abfque  Pontificis  Con(en(iif 
ut  ben^  tradunt  Molin.  di/p.  46B.  0.8. 
LcfT.  lil.  t.c.  i/^./nbn.  64,  ver/  Adverti 
tamtttj  &  alij  poft  Panormitanum  ijl 
cof^mli.  de  Eccie/jf  ddifcAndis  jb*  8« 

Addopraecc)rcaadvcndendO,a!iovi 
liiodo  alicfidndum  Cetifiittl ,  vcl  aliud  ^ 
jus  ad  annuos  rcditus,cs  bonis  Ecclefi- 
afticis.quod  antc  deccnium  cxtinguc* 
dum  fit,  ut  vcrbi  caus^i,  Ccnfum  ad  oc* 
to.aut  nov$  annos ,  non  oportcre  fer- 
vari  folcnitatcs  juris,  qu^  ad  bonaEc* 
cicfiafticaimmobilia  ,  vel  mobilia  pre* 
tiofa  rcqniruntur,  ut  benc  doccc  Moli- 
mtem.i.di/^.  ^6^.n.%.  quiaihc^c  an- 
nui  redditus  cdputcntur  inter  bona  im«  ^ 
mobiiia,  ut  habetulr  Clementinji,  £xim 
w  de  Varddi/e,  verf.  cnmfttesinuU  feditut^ 
devrrh.fignifi.  &  atijs  jttribas ,  idintelli- 
gitur  dc  reditibus  ad  longum  tempus , 
ut  ad  dccenniu ,  8c  ultra;  uc  docencco- 
muniter  Dodoces  Panormic  hs  c.  lUti 
ke ffMhti  vieesfttary  n.6.  MoliAa iW# W/« 
Sanch.  tam.i.inDecsf,  lib.  7.  c.  26,  d.  tf. 
Soarcs  tome ^.de Eelig.  trn^.  %.  c.  57. 
S,  &  ahj,  quod  etiam  habctur  Ord. 
Lufic.  lib»  4.///.48.  $.6.Sc  confonaoc 
adduAa  per  Cbvar. a vttriMftim e.i6.m. 
},  Ncque  talcs  reditus  pro  remporo 
modico  intcr  mobilia  pretiofa  alienari 
prohibita  compucari  dcbent.cum  fint 
res,  quasdlufcrvari  non  pofluiiitiquid'* 
quidtnconcrarium  fmie  fundamcnco 
iccnftai  Lenuia  in fud fummivtrh  Ad§m, 
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ytrum  hneficisriMs  fojfa  conftituere^ 
&  vtiukrt  Cenfwm  fmfer 
Jtukentf^ui 

§  II. 

SOMMAKWU. 

Secundiim  rei  U4tur/tm  potejl  herseficiAri' 
9ts  ctnfittuere  ^&  'vendere  Cenjum  fiiper 
Jua  he/teficifi,  Pre  temfere  vitd  Ju4t  dumtd' 
n.  56.  cr  57. 
Vtrumetim  Uefjficerefefitjft^iftith 
fefofitve}  Nf^Mnt  tlitjui,  xr.  58« 
\   Slj^id potiits  dfcendum  videdtur.  It.^^. 
•   '    yin  Ccnfus  poftt  cnnjiitui ,  (jr  ceufiflen 
re  fuper  fru^iihus  hene/ic/j  *  yartAnt  Vac» 
feret,  m,  69,  &      Amberis  fmterni»^ 
rs^^u  fejt  meimm, 

f6  ^  Ecunda  quacftio  cft  ,  utrum  bcne- 
l3  ficiarius  poilit  conItiiucre,&£.  vcn- 
dcre  Ccnfum  fupcr  fuo  bcncfi- 
do  ?  Refpondeo  ex  oatura  rei  pofTc, 
dummodo  talcni  Ccfiruro  vendrit,  & 
conllituat  folum  pro  tCpore  vitae  fuac, 
Probarur,  qina  bcneficiarius  habct  jus 
percipiendi  frudus  fui  bcneficij ;  quod 
j|us  licdcveodinoq  potlit  abfque  labe 
fimonidB ,  quiaeftcoDfequeater  aoDe* 
xum  jurifpirituali  exercendi  minifto* 
rium,&.  officium  fpirituale,taroen  cum 
in  fc  quid  temporale  fit ,  non  videtur 
repugnare  ex.nacur«lrei,  quod  bcncfi- 
darius  fuper  illud  cooftituat,ac  veodat 
jus  quoddam  uttlead  illos  firuAus,aIi« 
quamvdcorum  penfionem  annuatim 
percipiendam ,  quod  cft  proprium  Cc- 
sus:  hac  cmm  ratione  penfiones  mcr^ 
tempor.tles,  qux  laicis  pcrfonis  inccr- 
dumconcedunturaPoDtifice  fupprBcH 
clefiaAicis  benelici}Safine  fimooi«  vi« 
tlo  vcndi  polTunt,  ut  tcnet  communls 
fententia  ,  quam,rclatis  alijs  Aurhofi- 
bus,  tradit  Soarcs  tamo  t,  de  Religiene 
iib,  4.  dejtmemA  n.x,&,^,  cuin  ltn( 
tuSy&onusquoddam  impoficum  fiiper 
pepeficio^ateniU  aftert  emolumentu 
l^mporale»  nec  ^pcec  mmiui  ^fisk 


tnale  ctMifiMuiiiQf # 

Disi ,  iumm$A  tdemCet^nmittf9^  $7 

/Sbi  fre  tempere  vit^tjue ,  quia  beoeficiji» 

rius  non  habct  plcna  potcftatcm  fupcr 
fuo  bcncticio,  kd  tantum  pro  tcpore, 
quo  vivitjillo  frui  potcft»iKitur  lolum 
pro  eo  t€pore  poteft  iliud  alteri  obliga* 
re>&  oonamplius ,  juxta  illudcdebri 
axioma,  quod  rcfolvto  jure  dancis»  ro« 
folvitur  jus  percipicntis,  /.  (exvilti^aU 
ff,de  ft^aor.  l.StAtim  hUnis  §.  Cernelie 
feliceff,  de  jure  ffci ,  ^  tlijsjurihu^reU' 
tis  M  Solls  /i>.  %*.de  Cenfbtts  t.  ^  fek, 
«5.  Aliter  ie  res  habet  in  SuminoPoii* 
tificc,  quando  pcnfioncm  alicui  concc- 
dic  fuper  aliquo  bcncficio,  nam,  cum 
habcat  plcnam  poteftatcm  fupcr  rcdi- 
tibusEcclefiafticts ,  potcft  pcQfionem 
fiiper  illis  confiirre-  protempore  » quo 
ipfi  vldebttur ,  quod  comuniter  fit  pro 
cototcmpore,  quo  pcnfionarius  vivit. 

Quid  autem  diccndum  fit,  fpeAato  ^ 
jurepofitivo  ?  DitHcultate  non  carct. 
Bonacina  temet.difp.  i.Jecentreffik.  f, 

pfincti)  uHico  n.  m.  refcrcns  Ricclum 
infuA  pr/ixi  verho  Alienatio  ,  decif  71. 
negat  abfolutd  pofle  abcncficiario  coC- 
citui  Ccofum  fuper  beneficio  ,  quod 
bcneficium  fit  resEcclcfiaftica,  in  re- 
bus  autem  Ecctefiaftids  Cenfiis  cool^ 
titui  oon  poffit)  jureoimir&m  Eccle<* 
fiaftico  prohibente  omncm  alicnatt- 
onem  rcrum  Ecclcfiafticarum  ,  prae- 
terqu^m  in  aUquibus  cafibus  ab  ipft> 
jure  permiiBs,  fxrrmf .  Amlkitiefe^dt 
reknt  Eccief,  n»n  elienand. 

Csterum  mtht  dicendum  videtur, 
quod  ctiam,fpc<flato  jurc  pofitivo,pro- 
hibcnte  alienari  res  Ecclefiail:icas,  po- 
tcft  bcneficiarius  pro  t^pore  vitaefuas 
vooftinicfeCeofiim  fiiper  beoeficio» 
quatenilks  beneficlum  eft  jus  pcrcipi^dt 
fru<flus  ex  rebus  Ecclcfiat :  cujus  fcn- 
teotias  eft  Duard./*/>rr  con/fit.  Pij  V.  t. 
§.%l,n.  %^\,infiH,  &n,  \%.  &  ty.  ubi  in 
oQclcnfiium  appcobat,&  fequituropi» 
nion£  C6fi|  f .s4.i».^&  aliorum^qiu  ad- 
mittuncC^fum  coftitutu  a  ReAore>vel 
ggbBgxfiiTBtfflidijii  fiuB  E$defiic>no* 
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mltit  proprio  ipfi[as)(e<f^oris ,  valcre  in 
*'  prsjudtciumipllusoenftitaenciSjideft, 
ibluin  protempore  ,  quoipfc  vixcHc  : 
qtiam  opinionem  incelligit ,  &  admic- 
tit ,  quali  loium  vokierinc  valcrc  Ccn- 
fum  Vicaluium  contiadum  ad  vitam 
RcAoris  iiipet  jure  perclpiciicii  froc« 
-  105  ex  rebiis  Ecclefiae.  -  Moneor }  quia 
quando  in  jure ,  ac  prjBfertim  in  diAil 
^xtrav/i^.  Arnbitiof.t  prohibcntur  alic- 
nari  rcs  EcclcfuAltica;,  id  vidctur  in- 
telligidcrcbus,  cx  quibus  bcncficia- 
rios  habct  jus  percipieodi  froAus,noi» 
anteip  de  ip(b  jure  ad  illos  percipien^' 
dos ;  in  quo  jure  confiftit  propria  ratio 
bencficij  Ecclefiaftici :  quod  lic^t  nc- 
queac  vcndi ,  id  non  provcnitexdid^ 
pf ohibicione  alienaadt  res  Ecclefix  i 
ftd  es  pEobibicione  fimontflB ,  qu» 
commicceretuf  in  tftli  venditione  ,ra^ 
tionejurls  fpiritualis  ei  anncxi;  quod 
uonrollir,  quominus  fuper  illo  )ure 
percipiendi  firudus  poflit  conlluui 
Cendim  pro  cempore ,  quo  benelid- 
arius  iHom  conftiniens,  vixcrit,  anc 
benefidum  retinneric,  uc  pftA  w, 
cxplicatum  cft. 
4fQ  :  Si  autem  quacras  j  utrijm  faltem 
(upcr  fruAibus  bcneficij  poflic  bc- 
ndiciarios  Cenfimi  confticoere  pro 
toio  tempore  vitae  Cnx  ,  lic^  dtu 
vivat?.  Affirmat  FoIIerius  ,  de  Cen" 
fmAlibus  ccntrtcHbus  §,  CcnjHs  ^  rtum,  22. 
prout  iilum  refert  Azor  ftatira  cican^ 
dus :  tum  quia>  beneficiarios  acqniric 
ftn^bisfiiibeoeficij,qui  poftqoiUn  ab 
co  func  acquifiti,  jam  non  funt  res  Ec^ 
clefiaftrcsE  ,  &  libere  ab  illo  poiTunc 
vcndi  ;tum  quia,uc  docet  Abbas  irt 
Cif.  tdt,  Ne  prdUti  vices  fuaa  ,  Leflius 
ifb,  t.  dejitft.  CMp,  »4..  JiAii.  wl$*  i»  fiae 
Idoitna  Theol.  ttm,  1.  difi,  4,66.  Mot: 
Jurifta  iih.  de  Primt^n,  cxp,  it.  n,  24. 
&alii ,  poteft  clericus  ftuftus  fui  be- 
jjcficij  ad  vitam  fuam  locare.  Facic 
etiam  tcxcus  in  ditio  ctf,  •It.  ubl  ad« 
nttritac,  pOfleihi^los  benefici  j  con<-' 
cedipro  certo  Cenfu  anouacim  red- 


l  V.  §.  II.  .  4$ 

exponunc.  Eandem  fenceutiam  tenec 
.  t%  parceSolb  tikH*deOimfihtt  xsp, 
to.camftodoano ,  quem  ibi  citac.  qui 
aiunt,  pofle  a  bencfici\'io  conftitui 
Ccnfum  tricnnalcm  Ibper  fru<ft'bu3 
ben«hcij,  conftitutum  vero  ;«d  longi- 
QStcmpDstnibla  beneficiarij  perrooa 
proreliquotempore  continert. 

Contrarinm  partein,  qu6d  fciltcet  tfl 
non  poflit  bcncficiarius  coftirucreCe- 
fum  fuper  fru<J\ibus  bcncficij  ,  tcnec 
abfolutd  Virginius  p^trt.  1.  de  Certfikus 
m,  75.&cumalijs  Bonadna  (afTAd, 
n,  eamque  veriotem  exiftimat  Azot 
pjrt.i.  lib.  10.  f.  7.  ^.5.  Probanc,quia  ta- 
les  frudus  funtrcs  mobilis  jfupcr  qui- 
bus  non  poteft  conftitui  Ccnfus,  juxta 
Butlam  Pij  V.  difp,  fe^,  explicandam. 
Unde  hl  Aodores  non  neganc  quod» 
{pedati  folum  rei  naturS ,  feclufoiiiro 
pofitivo,  poflit fupcr  his  fruftibus,  pro- 
prius  Ccnfus  conftitui ;  Virginiusau» 
tem ,  tefte  Azor,  indc  etiam  hanc  fen« 
tenriam  probat,  quia  in  BxtrtivA^^  An$^ 
hitiefd ,  prohibentor  alienari  res  Ecctfr» 
fiafticac,  Censusautcm  coftitutio ,  fpc- 
eics  qua;dam  alicnationisfit.  Scd  hand 
rationem  improbat  Azor,  &  rocrito  ,  ' 
tum  quia  frudus  bcneficij  funt  rcs  mo- 
bttes  non  pretioik ,  ab  Bcclefia  anteifr 
•  fola  alienacio  immobiltnm ,  &  mobili* 
nm  prctiofarum  prohibetur.  Tum  ma-  ' 
ximd  quia  poftquara  fupponuntur  ac- 
quifici  a  i^cneiictano  ,  oon  func  res  £c- 
clefiafticc,  Se  liberd  ab  eo  poflunr  ven-» 
di,  &  obligari  pro  tcmporc,  in  quo  jam: 
ipn  eruntacquifiti.  Ceterum  mea  fen» 
tcntia  hac  in  re  eft,  fuper  fru<flibus  be- 
neficij ,  ut  jam  fupponuntur  acquifiti  ^ 
beneficiario ,  non  poflx:  ctiam  exnatu<- 
rikei  conftituiCenfiim ,  Jiifi  tales  fint^* 
in:,lklv&  eorum  fubftantilt  poffint  ati-' 
quam  ucilitatem  reddcre ,  ucoves,bo- 
vcs,  &c.  juxtadi^^a/w/^fr/or/y^^??.  h.  ^^,.- 
fpedatfi  veroBulli  Pij  V.  prohibcncis. 
crcariCenfui»foper  rebusmobiIibus«' 
liequc  fuper  firo^ibus  hujus-pofterio». 
ris  generls  Geofiim  infttcni  poiBe ,  cn» 
fincieaiiMbikt 
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Vtrkm  faptr  re  Em^kfUiUki  p§ffl 
JSmfirtettts  Cenfum  ionftHwert 

mtptif 


III. 


SUMMARWM. 

.  NegMt  dliaui  fefie  *b  EmphytetU 
tmtfttM  cenfumfufer  re  EmphytentieMdf' 

tfne  Cfiufenfu  deruirti  direfii,  n.  6z. 
-  OffcfttajentenUA e(l  vertor.  n.d-i^. 

SAtisft  funditmentis  friaris  Jentcntia, 
wmn,  64. 

fetejf  finriUter  UkelUrim  Ctnpmtmtf' 
tituere  fuper  Uh§U$  ,f M<jff  ^fmuum  fieeiei 

Mmfhjteufis.  n,  iy. 

Vtrum  etitm  fofit  feuddterius  Cenfum 
imfenere  fuper  re  feudeli  dhfque  cenfenfn 
dmmmi  ?  ^tadm  nfprnumt ,  «//;  ne^ant. 


TErtia  quaeftio  c(l  ,  utrum  fuper 
rc  Emphyreutica  poflit  conf- 
•  ticui  Ccnfus  ab  Emphytcuca 
ablqae  coafenladolxiiiii  direfH^Ne^ 
gmc  Cald.  eti  extinB,  Emphyteefs  e: 
f.  m,  t6.  Booac.  eiijt»     de  coutre^,  f, 
4.  n,  11.  Scacc.  decemmerc.§.  \,     t,  rt. 
»§7.  Stcph^in.   Gratian.  difcef.  for.  c, 
•03.  ».8.  Vgol  deufuris  f.44.  »««.4. 
TttL%o€.imt.i.diff,  t«,f.  i.  n.  3.  Vir- 
gioiui,  quem  otac,&ieqoiiur  Azor 
ferr.      lih.  \o.  cep.  7.  cju*^,  4. 
verf  ftracedenti.  Probatur  ,  quia  Em- 
pliyccuta  non  poteft  Emphyccufim 
vendcrc  abique  Confeoru  domint,  uc 
iMibeCor  £.  nhimn  C§d,  d§  jmt  Emphyt, 
Aiqoeadco  neceam  alio  tnodoaliena- 
«e,  aur  obligare.  Arguit pra?tcrea  Azor 
quiaEmpbyteura ,  £ii  fcudatarius  non 
iiabet  plenum  dominium  rei  Emphy- 
•Rtticiii ,  ftii  ia'nc5fo  dominiom  utiHi^' 
^ood  fiioil^poteft  amitfere»  cadendo' 
comauflbm,  Undc  ia  migBo  pe» 


ikulo  amtcfeendi  Geiriimi  cooiUtiMt 

empcorem ,  cui  illum  fuper  tali  re  ven» 
didcrit » fiquidem  dominof  dtreAos* 

od  qucm  res  plcno  jurc  revertetur, 
limphyteuta  in  commiflum  cadentc, 
non  tcDcbicur  Ccnrum  ex  illa  folvc-* 
te. 

Oppofitam  nihtlominus  fenceo^  6% 
tiam  probabilius  tencnt  FoIIerius  iio 
Trgmepici  Ref^is  ALfhonfi,  de  Cenfiyus, 
verk.  hujufmedi  Cenfm  fuper  rehm ,  ». 
ftf-  &  Rodoanus  ir  rrfcw  Beeltpgfiicit 
»mt  Miie»,  Mnif*  ek  eme^iiwiimm  mnmi 
Ctnfuscf.  17.  ».  35.  tiues  eitm^&  ftfim* 
tur  Solts  lib.  %.  de  Cenfthus  ap.  4.  JiJk 
num.  15.  tcnet  ctlam  Lara  de  anniver^- 
ferijs^  (jr  cMpelleuiu lih.  \,CAp.  ip.  ». 
addens  talem  Cenfum  durare  quan* 
diii  dutat  iasEmpliyteat«f  ^em,de* 
tif,  %%%,  ».  7.  IntrigiiQl.  ed prnmogt.  dt 
Cenfthm  ei,x%,  n,\,  &  7.  Molfc/lVii^. 
M.CAp.  i.n.  73.  Marcfcot.  lib.  Tarit^ 
rumcap.  10.0.49.  Ccofius  de  Cenfihus  ^ 
fsrt,  t .  cap,  t,     %,  srt,  s.  nUhf  q.  ti.  n.  &. 
Duard.  imCtmPit,  P^r,  f .  1.  ef,  %%.  m, 
s.  &  cum  alijs  Leotard.  de  ufurts  q. 
^r  n.        feqq.  Ncc  ab  hac  fcnrcntia 
vidctur  alicnu$,CaIdasy«jPr*, qui  folum 
negac  deCcnfu  ,  cuiresfcmper  fat  fub 
iena.  Probatur ,  quia  licCt  Emphy teo* 
ca  non  poffic  abfqueConienln  domi* 
ni  vcnderc  Emphyceufim,auc  in  alium 
transferre ,  tamcn  poteft  illam  hypo* 
thccarc,  &  in  pignus  darc  ,  ut  tcncc 
Glofla  in  di&i  l.ultima Ced,  de  jure Em^^ 
fkjtemtiet^  verh.  edi$s  vemdtre ,  &  cooi^ 
rouoisDoAorum  fcntcntia,  quosJoo^ 
go  ordine  referc  Solis  ieco  citMtt^  {2.^ 
tifquc  apertd  fumiturex  /.  tuter.^.ult. 
ff,  de  pigueratitia  oBiene,  Atquc  idcm 
diceodbmeire ,  acteoto  jutc  llufitano  , 
trjidicGama  deeif,  at.  m.  %,  afiiraMno 
lic  judicatum  fuiife  in  Rcglo  Senatu , 
&  idco  nihii  mirum,qu6dctiam  obli- 
gationi  Ccnfuali  cam  poflit  fubjicere^ 
mioimd  requifito  confcnfu  domini. 
Coofirmatur»  quiaEmphyteucapoteii 
fine  domiid  cooreafa  confticiiego  oio* 
tedom  foper  Smpiiymufi ,  ot  traduon 
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MMk  I  t.  $*  Um  htfiukU,  f,  qmhm 

t»0dts  i-fsisfrmim  Am/ttatitr*,  Tinq.  dt 
rttraifif  i/nsg,  §.  i.  gio/fa  7.  nnm.  48, 
Pincl.  x.Ccd.  dehonu  mtternis  x. 
rr.  70.  Molioa  lurifiA  lih.  1.  de prim^H 
gemjs  cAp,  20.  «.  6.  &  mtUti  stif  sftU 
Solis  fafrs.  Badem  ftatem  eftratiode 
CenTu. 

Neque  obftant  nddu<fla  pro  con- 
traria  fcnrentia.  Adpnmum  eninn  rcf- 
pondecur »  pcr  illam  1.  ultimam ,  noa 
prohifaeri  fimpliciter  aiienttioii^  Em# 
pbyteafitifidtam&mlecttndiiffi  qui^ 
i4eifc>abrque  coorenladominir  quan'* 
do  aucem  alicnatio  non  prohibclur 
fiaiplicicer,  nihil  ea  prohtbicio  obftat , 
.  quominus  res  Do0ic  l^pothecan,  6c 
migaiialteii,  cnm  talis  obligatio  non 
fit  proprid  aiienatio ,  fed  folu  lato  mo- 
do,  ad  quam  illa  prohibitio  fecundum 
cjuid  minimd  exccndltur.  Ad  fecundu 
rcfponderi  poflct  ,  qui  cmic  Ccnfum 
fupcr  Emphyteufi,  fibi  debere  impu* 
tare  pericaliim  eam  amittendi ,  Em» 
phyceuc^  in  comiflum  incldence,cam 
fciens,  &  volens  talcm  Ccnfum  cnriac* 
Ahternihilominus  rcfpondco  negan- 
do^emptorem  tali  periculo  exponi,quia 
pereunte,  amifl^ivi  re  Ceofui  fubje^a, 
non  deol>ligatnr  Ceniiaarius  k  (blven- 
d<apenfione,nifi  res  pecijflet,. abifque 
lllius  culpa  :  Emphitcuta  autem  cul- 
pabihter  amictit  Hmpbyceuiim ,  ioci* 
dcndo  io  commiifum, 

Hiiic  .feqiiitar  polle  fimilicier  li* 

^  bellario  impont  Cenfiim  fiiper  libcl* 
lo,  quodeftquxdam  ipedes  Emphy- 
teufis.  Ita  Solis  fufr*  num  it.  &  Leo- 
tard.  dilfa  qudft.  «fj.  num.  ao.  Scqui 
cciam  videtur,  pofle  a  vaflTallo,  feu  feu- 
teariotCenfiimaMDftimi  fuper  fcudo, 
inroitf ilfo domino,  ut  cenet  FoUerius 
l$e§  eitdtp  m.  6.&  feqti.  qula  in  rc  fcu- 
dali  poteflvaflTallus  fervitutem  impo* 
nerc ,  ucconftat  cx  ctp.  \.  xerf  quis  ^r- 
^  dt  utvtjtitmrei  de  re  AlieMa  i  inliif.  %, 
jfinAraav»  <r  dpOMt  I^lneUit  ,&MoUn« 

>  ySj;^ir,dijqasiionpanci,.C0nBri^ 
jqaiftwi''^iWBPiiMin-wi|p0t  VJiigifllHi 


n. 

deCeitfihMftrttt,  MN».  74.  Azor  /•  }• 
lih*  to.  r^.  7.f &  SoltS  frucime  citutitt 

tt.  19,  qui  inde  probat,  quiaraflalloin» 
terdidum  cfl  fcudum  pignori  iradcre 
tsf,  t,  in  frincifiu^  defrehtbiu  feudi  dlie" 
iMii§ite,fj-r  Federiem» ,  lib,  %,  de fendu, 

lllud  etiam  adverte,  quod  drcarem 
Emphyccuticamdidumeft,  proccde» 
rc,  nifi  dominus  in  ipfa  conceflione 
fpccialicer  cavcrit,  &prohibuerit ,  ne 
res  poflit  ahcnan.  Nam,n  id  prohibuic, 
nonpoteritEmphyceuta  eam  CenAd 
(iibjicere  abfqoe  domini  confeniii,  fi» 
cut  nec  hypocbecare,  vel  ullo  alio  mo« 
do,  etiam  improptio ,  alienare  ,  uc  cft 
communis  fentcntia  ,  quam  in  (pecie 
tradic  Sccphan.Graciaji.  dtfieft,  fir,  e, 
%ot,it.%6.  &  rM»  «i^i.  Leotard.  diffi 
qu4cfiiene  51.  MM».  17.  &^  aa. 

di^inlibellai 

yfritm  fuper  ufnfruClu  poffit  tonfiiitu^ 
Cenfus  etbufufruduanQ^i 

%  IV. 

5UMMAHUM. 

I 

«  « 

Ciufuiconfiitui,  &  wudiffitefi  fufm 
n^uQu  uh  iffo  ufufruRusri»  fro  foU  tem» 
fore  'vit/e  fut.  Et  utrum  id  frseidi^ ^te* 
tttd  conflit.  Pij  F?  n.66. 

yfurariM  »§n  fottfi  Cenfum  confiitue" 
refufer  jure  uteudi,  ^i  sutem  btAet 
fm  hMietiouis ,  ut  eemfetefi  ^mdkrey  ^ 
Uesre  yfic  &  Ceitfiim  fifer  iUmemfiiimik 
fe,  ibidem. 

Sufer  frofrietite  ,  iu  qus  quis  hobet 
ufumfruSum^  fotefi  demium  frofrietdtis 
eonfiituere  Ceufum,  pro  tewifore^  quojm 
rns  fhsitm  tM^memi  iffevero  ufmfrm^ 
tMtritm  Cn^  tt^fiHttm  ueuuit  fufer 
ttU  fttfttittett  ^  ttjfpit  tti^9  eltmiiii 

QUarta  qust(Uoeft,atrfiffl  Cenr 
fiis  poflic  conftltni  ab  nliiftiiO" 
'  juario  fiipcr  ofiifiEiidis?  Bd^ 
C4 
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]poo^cftar^oft  proitfmpore ,  quo  ipfs 
urusftu*6(iiarios  vivit;    Ica  Hoftienr* 

t^i^t  l^cncd.  Bonon.  «ri.ij.  n,  49.  A* 
■vcndan. ^^t  ^-f^y/^ttj  c/i.  /?.  3.  Maflril. 

Itb^  i.Ccnfms  q,  25.  «. 
4«  Solls  ie  Ctnfih^  l.  cap.  4.  n,  5. 
Iiitng1iol.f*34.  Cemfih^  Duard.  /ir* 
/>rr  fi^ff/?//,  Pij  V.  §.  \,  q.  14.  ».  4.  & 
aiij  apud  Lcotardum  i»fra  cit.  Ratio 
qft ,  quia  licct  ulusfrudus  non  polfic 
cedi  cxtranco,&  eo  ipCojquod  ccdatur, 
«ddominium  proprietacis  revertatur« 
4*fi  Mftufy»C}HS  67,  f.  de  jure  deiium  :  at« 
tamcn  potcft  vcndi ,  locari  ,&  pigno- 
ri  dari  ab  ufufru^luario  ,  pro  teinpore 
vica;  fua;,  ut  habctur  /.  Athonbus 
/.  MM.mittir  44./. de  ufufruttu.xTid^t^ 
que  PifieluB  tpLuCed.  de  hvnis  mater' 
wis^  f . 1. 1».  8 8.  &  relacis' alijs,  Solis fup^ 
tt.  t.  crgo  potcft  ctiamin  co  conflitui, 
ac  vcndi  Ccfus  protempore,quo  uful^ 
fruduanus  vivic,  cum  hoc  ntminus, 
<j|uam  ipfum  u(um&udnm  pro  eo  t€- 
porc  vcndi.  Grediic  aucem  Leotardus 
ae  ufuris  q.  51.  tt.  ^4.  &feq,pofl  Vgol, 
lih.  de  uftCris  c.  44. ij.  hanc  fentcn- 
tiain  non  habcre  locum,rpe^aca  coni- 
titucione  Pij  V.  ubi  illa  recepta  cfti 
^aia  in  illa  confticutioiie  foium  per- 
mittuntur  Cenfus  conftttui  fupor  t^* 
bus  immobilibus,  aucqua:  pro  immo- 
bilibushabcncur,utd/'//p. /ff/.  yi-if/.  i.  vi- 
djsDdum  elli  ufusfrudlus  auccmctiam 
i^per  re  inmobili  pQQfti(utus,non 
ieturresimmobili8  ,neque  pro  immo« 
blli  habetur,  fecundum  hos  DoAore?» 
quia  cft  fcrvirus  pcrfonalis  ,  qua;  cum 
perfona  ufusfruduarij tinitur,  &  cxtin- 
guicur,  ficut  reliquae  fervicutes  perfo- 
^es,  /.  fttkm^  §.  ttle  ,fi  4* 
legAt,  l.i,  $.  i.ff.de  ufufrHilu  ^inft.  de 
etfufrudu  in  fine  ,  &  fic  jus  vald^  frayilc, 
quod  proindc  interimmobilia  compu- 
tari  non  debec,  licec  concrarium  vo-< 
luerit  Avendan.  lectfuprAcit, 

De  ufjirarioi  autem-  non  vertihmi 
in  qua^iQaein  f  an  ^poflic  conRituere 


De  Cenra 

<;nimeft'id  etnon  licere',  m  tra^tit 
Avendant.  de  Cetifihm  esp,  7%,  m.  t.  & 

).  Sol!s  d/ch  ctp,  4.  n.  6,  $c  cum  alijs 
Leotard.  d.  q.^x.n.  zo.  quia  jus  utcndi, 
ncc  vcndi,  ncc  locari.aliov^  modoali- 
enari  potcll  Injlit,  de  uju  &  hahitat  in 
primcipie ,  ibi :  Nee  tttUsUf  jus ,  ht~ 
Set ,  Mt  veMdere ,  /tut  I^tre,  *Ht  ^ratis 
cencederepottfl.  Hinctamcn  mcritocx- 
cipit  .S(j1Is  zr.  7.  habitationcm  quiajux- 
ta  /.  cum  antiquitM  Cod,  de  ujufruciu  ,  is, 
cuihabitatioreliAaeft,eam  vendere, 
&  iocatepoteft,atque  ade6;  &  C^fbn^ 
fiiperilla  conftisoete.  Quod  incellige 
ubinon  flicrit  rcccpta  ConAitutioPii' 
V.  juxta  proxim^dida  dc  ufufrudu. 

Si  vcro  qusras ,  utrum  Tuper  pro- 
prietate ,  in  qua  qutshabec  u  inmfnio' 
tum  polfit  imponi  Ccnfus  ,  five  a  do» 
mino  illius ,  five  abufufru^uario.Ref> 
pondct  Solis  d:&o  CAf.  4.  n,  9.  feej, 
imponi  po^fc  a  domino,  non  aurcm 
ab  ufufruduaiio  fincconfcnfu  domi- 
ni.Qus  TeDtentiaquoad  utranque  par« 
tem  vcra  cA,  dummodo  prior  pars  in- 
tclligatur  dcCcnfu  impofito  ad  perci- 
picndosreditus ,  qui  provcnicntcxta- 
ii  propriccaccpod  tinitum  ufun^  fruc- 
tutb.  Qij&  moderatione  fuppofici, 
ceilaot  muItajquK  circa  hoc  punAum 
Uta  rcribicLeocyrd.  1^/4  .9.51.  k  m  t  j 
impugnando  Ccnfium ,  Duardum  ,  & 
Solis^quod  fimpUciter  aflervcrinr,po(i 
feadomiino  proprietacis.conliiiui  cc* 
rum  fuper  ipfa  proprietace.  Ratio  dic- 
tas  prioris  partts  eft,quiadominus,hoii. 
obltantc  ufufru^lu  alterius,  pot^ai* 
teri  tcrtio  proprictatem  ohligare  uc 
conftac  ex  /.  %,  Cod.  deuJufruCln.  Et  li- 
cccprotempore  ,quo  ufusfrudus  du- 
rattnon  poffitattert  concedere  jus  per- 
cipiendiex  illautilitatcm,  cum  totail- 
hustemporis  utilitas  ad  ufufruAuariu 
fpcdct:  attamcn  potcfk  illum  concc- 
dcrc  pro  rcqucati  tcmporc,  quando 
jamufttsfiiiaisf  nonexiftat,  quod  ni* 
hil  eft,  aliquid  quam  fiib}icere  taleoi 
rem  Cenfui  poftea  folvendo. 
AUfpaniguddfiaUisec  uiiifiiiaua. 

riua 
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riusnon  poffit  j>roprietatcm  CenAii 
fubjicere  abfquc  domim  conlcnfp ,  ro» 
cipitur  coininttniceriDoAorfbus ,  pr^ 

3ua  plures  rcfcrc  cos  Ccquens  Lcotard* 
fffdif.  51.».  28.  Et  conAatfiicil^,  quia 
proprictas  rcrpcAu  ufufTU^tuarij  eft 
rixDpliciter  res  alicna  {  fupcr  rc  autem 
alieDa  oemoabTqiiedomini  confcnra 
poteftCenfuiDCOiiftitttete  %  quemad* 
modutn  nec  Ulam  fubjiccrc  pi.^nori> 
authyporhcc».  Siobjtcias  po/Tc  Em- 
phyieutam  conftitucrc  Ccnfum »  & 
hypothecam  fuper  re  Emphyteutica 
abique  confeofti  domini ,  ut  tradinnut 
§,  f^iKtJewH  m,  0|.  ac  proinde  ideni 
concedi  debcre  ufufruAuario  ref|)ec* 
tu  proprictatis  >  Rcfpondeo  clTc  dl» 
vcrfam  rationcm  inEn.phytcuta,  quia 
licdc  is  non  habeac  doniinium  direc- 
tum  liiper  re  Bmphyceutica ,  habet  ta« 
menuttle  {ufufruAuarittsaotcm  nullil 
dominium  habct  fupcr  proprictatc, 
fcdtanium  ufumfruftum  ;  cjui  autcm 
tiuWi  rationc  qR.  dominus  rci,  nuliaa 
sealemobiigatiODem  illi  poteft  impo* 
nereablqae  domini,velfuperiorit  c5- 
lenfii«  QMaeratio  probnt ,  ncqtie  fuper 
xnelioramenns  in  refadis  ib  iirijfruc- 
tuario  pofleCenrum  ab  co  conftitui, 
quia  talia  mclioramenta  Ccdunt  do- 
minorei,  feu  proprietatis  ,  cuiadha?* 
rent,&  urnfirttAuarius  folum  cft  Cre* 
ditOT  cxpenfarum ,  vel  ardimationfs 
illorum.' inquoetiam  crcdico  Ccnfus 
conllitui  non  potcft ,  ficur  nequc  in 
iiUisalijsa^ionibuscam  ad  rcs  mobi- 
les»  qu^m  immobilesi  dllm  tafesa^io^ 
aesfmt  per  fe  infruAiferx  t  prouth«e 
omniatatiustradit,re1atis  alijs.  LeO* 
lard.  diffd  f .  51.  ^s* 


¥^km  ptd^  em/Nmi  Cmfks  /kpif 


83 


SVUMJRWli, 


feftit^tipftf  pDtf/f  cpft/fitui  Ctnf/u  dttfi* 
tarm  ^  dptin  n^its  rejit»ti$mif  MdvtitUh 

H^eimnthHettiilmt  kifi  m  fit  fiiU 
jeiii  trefiitMhnipBrij>Ot(  hdiittt  tfrimtt^ 
I tem ^  Hifi fueHt re/iifdcUm  ekffrfidpr^lth 
hilitne  ttiefHtieMis^  ihidcm. 

tfolt  tMtemtpilit  rjfifmfi/i  prohihitii^ 

MUHiniii  jusffercip'eniit  ccmmohiaiem  la* 
m  Mpf/fii  diitrt  emerdl  ptr$  Irmfftre,  ^«a 
tltlt  tp$r'ei  ipfifH  >  em  re/fitki^  Hetqiitmi* 
ttus  fkper  idi  commtiihtte  pfliitcon/fitiii 
Cenfm  dnrAiurM  ^  c/itoffyliegdveitiii  Settf 
refiituti$nii.  ».  69. 
Sttptf  feim  fubjeai  vhMA  tttdi$riitts 

p$itfi  ftftftf  Ctttfm  tmfiinten  pn  temm 
fm  ^ttjtjit/i*  tt,  f6t 

Si  mditrdtm  fit  h/tiiaHti  /fli 
tt/timtm  tjfiiufttAtem  i  &  iffflituter  ex* 
frtfie  frokhuerit  dienm  rts  iUi  fuljec^ 
isr^  igm  nte  ft$  tetHftfi  ^itnfuxfttefi 
f^tfif  Cei^amfiifefiUii  tiitfifiitere.  ' 
ikidem, 

^uid  fi  ntn  ftt  infitium  fefabkum 

tr$/»ntdtem?  Hiidem* 

Bstfftffd  ttmtn  ibtHititnk  frthiUtli  ' 
aen  teUit ,  t/nenUnhs  ptffe/fet  ftt  temftH 
^tnfnnfifit  dlitn*rt  jm  percifiendi  etm* 
fntdititem  miitrdtis^  Cenfumfufer  iU 
to  cofffiitnere  •  nip  ipfd  etium  etmmeditat 
fuerit  exprefit  tlitnttifttkikiti.  ttd^  nnmk 
yo.infnt,  ' 

QUinta  qucftio  eft  ,  urriim  in  ^ 
rcbus  fidc!  commifBo,  &  rcfti- 
tutioni  fubjcAis  poflit  confti« 
Cui  Cenftts  f  Refpondecur  poifc  in  eis 
eonftitui  Cenibm  •  qul  durec  •  dooee . 
cafus  reditutionis  adveniat.  /ta  FoU 
lerius  in  Pnmt^tird  dt  Cenfbm^  verhi 
ffnjufmodi  Cenfiis  fuper  rehus  n.  i^.  8a« 
IIS  iilf, ».  dt  Cenftimcdp,  3. ».  ly.  Aven- 
dao.  deCtnffym  Hift,  (,  6t,  n,  6.  Be« 

«idL  Bqooa^mA  de  Cntfl^     vp*  mt: 
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5j.  Virgin.  eleCtr.ftb,  p.  i.  num.  78. 8c 
malcl  aUl  ,qtt6s1atd#efcrc^&sfeqiieot 
Fufarius  de  fitfi,  ^06.  n.  Leo* 
tZt^.deufHris  q.  54.  n.  5.  licc^t  CtMltra» 
rium  afferac  Kzo^f^rte  3.  ix»7»«^7» 
fne.  Ratio  cft ,  <iuia  rcs  fubjcd*  fidci»- 
cocDmUro.poffunt  a  gravaco.  alienacis 
ca  ver6  alienatto  adveniente  die  rd^ 
tlCBtionis  revocacur ,  /■  tUtimn  %  fmth' 
tem^  Cod.  c4mmunU  de  Ugatts  ^  l.ftv* 
)eg4/0t§'  x.ff.  deUgAth^  1»  /,  cum  /4/<r 

hker/is  ff.  de  legdtu  %,  £i  coa)muaii> 
cer  DoAoces  ,  ut  apod  citatot  videfe 
iic^t;  crgo  ctiam  rcalisoblig^oCen<» 
fualisintali  re  potcft  corvAitui,  cum 
lic  quxdam  fpccics  alicnanonis ,  qua: 
tamen,  advcnicntc  cafu  rdtitucionis, 
cxcingucnda  (ic.  Coofirmatur  ,  quia 
■polfefec  gravatus»  fideic<imml0b  eft 
^pnis  dominus  rei  fideicomilTaria; , 
L  ^eneriilitcr  ff.  (fMi,  &  k  ifuiktu ,  /. 
quoties ,  Cod.  de  donAtionthi^ ,  fjuu  fubmt'. 

y  dominus  autcm  poccit  aiicnacc,£c 
obiigare  rem,  quam  teoeoir  rcftituere^ 
4liiratqtie.ea.alieoatio  ,*  vel  obligatio, 
^oandtiiiion  advcnit  tcmpus  rcAitu- 
tiQOis,  quia  rcfoluto  jurc  dantis,  rcfol- 
Titur  ettam  jus  accipieotis.  /.  Ux,  viiii* 
^li  f.de  jureffcK  " 

Intellige  ver6  liaac  refolutioniSfa 
de  rebttS  (iib  jc  Ais  refticuctoni  fub  con- 
dirionei  vcl  fub  dtc  inccrca ,  ut  notanc 
communitcr  Dortorcs ,  &  tradit  rela- 
Cis  pluribus  Leocard.  ioco  citato;  nam 
firesfubjcAaritreftitutioni  pura^vei 
fiib  die  cefca ,  Ut  quando  ceftatoc  fim- 
plicitet  judit  aliquod  lcgatum  alicni 
darc,vcl  poft  dicm  PafchsE ,  tunc  non 
potcftcarcs  alicnari  ,  ncc  pignorari , 
UC  habctur  didi  /.  u/ttm*  §.  jed  qtti4 
m»fir4i  C§d,  cmmmusdfligiitis ,  quia  li« 
deicommiflacius  inboc  cafu  ftacim 
acquiric  jus  in  cali  re ,  quas  proindc  jam 
rcfpe^u  gravaci  ccnfetur  aliena,  atque 
adeo  necCeoTum  ioca  poceft  cooilir 
Cucrc.  ■  . 

AdverfepnstecMi  ficeOmreSp 
pfeftd  pcohsbuiflec  alieo^i  fideicom» 

wiffiim  X  firr  rr*  rr^^rjTT^nvTnftiniTiQr 

♦  • 


>e  Cenfu. 

:ni,oon  poifc  in  caconftituftiftfmfTud- 
.ium ,  oec  aJiam  rcalemobligationcnj, 
<Ctam  protemporc  ,  quo  gravatiis  vi* 
vic,ut  tx  jurc,  &  Do^toribus  beneprdJ. 
bat  Molina  lurifta/zi.  t.dr  primo^enijs 
<dp,  20,  »,  io.  61  tradic  cum  mulcis  a- 
lijs  Fufar. diai qmft.  706. «.  * .  &  Lco- 
fard»  diSi  qttttit.  54.  m.  f,  Noo  toJlit 
aucem  illa  prohibicio,  quomioibcom^ 
moditastalisrci ,  feu  faculcas  ad  illam 
pcrcipicndara  altcri  polHc  concedi 
vel  compcterc ,  pro  tcnriporc,quo  non 
oportec  reib  fldeicommiirario  rcfti-* 
cui,  ut  notac  idem  Moiina  «,  tt,  unde 
uifi  exprcfs^  criam  caveatur  k  tcftico^ 
re,  nccommoditas  calis  rci  ad  alium 
pertincac,  non  obftabit  folacxprefsa 
prohibicio  alicnationis,quominiis  Cc- 
fus  in  ipst  commodicate  coofticui  pof- 
fic  pro  ccmpore  .quogravacus  noo  te-* 
nctur  rcftstuere. 

Ex  his  colltges ,  cti.im  in  fcbus  ma-  70 
ioratuum,  qui  fi  conftituantur  per  ulti- 
mam  voluniatcm  ,func  quaiclam  fidei* 
commifla  particuJaria  pcrpccua.C  uc 
bcnc  cumalijs  Valafc.  de  fnreEmpky* 
teufts  q.  ^o.  n.  aj».  )pofrcconfticui  Ccn- 
fum  ad  vicam  poircfforis ,  nifiab  infti- 
tutore  fic  cxprcfs^  prohibita  carum 
alknatto,  uc  cradit  SolSs  diao  cap.  j. 
n.t6.  Nam  eciam  poJIeibr  maioratut 
in  bonis  illius  poteft  ad  tempui  vic« 
fuas  fervitutem  conftitucrc ,  uc  ex  jure 
probanc  Molina  Jurifta  di^o  cgp.  20. 

4.  &  J.  &4li}S  reUtit  Solis  diiJo  n 
49.etgo  edampoceft  conftituere  Cen- 
fum  pro  eodem  cempore»  $i  caaeii 
inftitutor  alicnationcm  exprcfsd  'pn>> 
hibucrit ,  nulla  rcalis  obligacio ,  atquc 
adeonccCcnfuspoccrit  in  co  confti- 
tui,  eciam  ad  vitam  poireflohs,  quia  il- 
la  exprcfsa  prohibitio  atiquid  dcbct 
operarrultraprohibicioncm  legalem. 
quagencraliter  incerdiaum  eft,tic  bo- 
narcfticutioni  fubjrAa  ultra  vita  pof- 
fcflbris  alicncntur  ;  igitur  pcr  illam 
inftitacorisprobibiciQnem  dcbccccn- 
feri  eciam  proh^ita.^ienacioprocem- 
fCW^auoHcaot  viyic,  utlatiispro- 

ie^ut. 
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&quicuridem  Molina  f*,  Adv^ttt 
autem  ipfe  MoUna  iMfc.  r.  <•  is.  #  f .  1$«, 
hoc  procedefe,  quaiuio  maUiratu^  eft  * 
iDftitutusperulctmani  voluntatem:  li 
cnim  inflicutus  fitpcr  contraftQ,  tuno 
non  obftarc  illam  cxprciTam  prohibi- 
tippem  ,  quominus  ad  vicam  poITciro-^ 
risaliefiart  poffittfiifiiofticntoreitprei^ 
fcric,quod  ubi  pofleiTor  alicnavcric, 
auc  dc  alienando  tradlaveric  ,  flacim 
amiccacmaioracum  ,  &  fcqucns  voca- 
tuf  i^s  vendicare  poiric.  Ac,ri  per  mfo 
titutorem  non  fic  cciam  cxprcrs^  pro^ 
hibitom ,  utnec  ip(a  jnatoritfis  oom- 
modicas  inalium  trtntferatur ,  adhuc 
maioracus  poflclTor  eam  poterit  aliena« 
re  ,  acCenfum  in  ca  conftitucre,  ficut 
proxim^de  quibufvis  rebus  rcilitucio* 
oi  robjeaisdiAameft, 

ysrim  mn  eommuni  pojktm^ti 

miCei^r 
§.  VI. 

SUMMARlUM. 


%afer  re  commani  petift  A  nno  fociO' 
•  rum  unflitut  Cenfttt ,  lich  non  pofit  co»f- 
titui  frofru  fervitMS  ^  tUtere  ficieinvite* 
mum,  ;t« 

71  O  Extaquarftiocftjutrumin  recora- 
^  muni  Cenius  poflic  conflicui,uc 
in  prcdio,  quod  pro  indirifbdo- 

-  obns  dominis  compecic  ?  Negac  Pc- 
CfllsSaUzar/r4^.  «/rM/j» ,  &  confuetndi' 
ne  CMf.  n.  quia,  qui  habcc  rem  com- 
munem,  non  poccft  jus  fcrvitutis  in  ea 
j:onii\taerc. Ist. ff-  de  fervitMtibtts,  ibi, 

firvitmem  imfemere  nen  Peffe.  Quod 
etiam  probat  textus  in  t.  per  fundumt 
&  in  l,  unum  f.  de  fervitutihus  rufticO' 
•fnmfrddlermn  ,  &  in  l.  ulttmt  ff.  cem" 
'pmnie  f^ermn,  Obli^itio  autem  ad 
•G^ilam  icft  quBdun  imitiit  i-igHni^ 


io  re  communl  cooftttm  nof>  poteft.  . 

Cootrarinm  nihilominns  docec 
merito  SoUs  lik  %.  ie  Cenfihut  ctp,  3. 
fuh  n,tt.  Fuodameotum  eftf  quiarea 

communls  fecundum  portionem,quae 
unifociorum  pro  indiriio  compctic, 
ycodi  ab  copoccft*  L.  /d/se^  3.  Ced,  de 
cmnmtmtmwefmm  eUemetienf,  res  autem, 

qu4B  vendttioncm  recipic ,  eciam  pig-« 

norationcm  rccipcre  poccft.  L.  fed  & 
ijuod  id  e.'is  §,  \.ff.  de  pij^noribus  ;  crgO 

cciam  obligatio  Ccnsus  in  ca  poccll 
conftitui.  Accedit /.  ««/ri^jCoi/./mMH  • 
ttmnu  pigneri  detejit,ibi^  pertieieem  fiient^ 
dende ,  eUigetienem  crediteri  ^udflviti  ' 
unde  intelligimus  coetn^um  ejns  nnlimm 
pr/tjHdicium  di^minio  veftro  ftcere  petuif» 
fe,  £x  quo  plandcolligituiinreconM 
mont  Cenraalem  obtigacionem  conA 
timi  pofle  in  piOsindiciQmiblius  conf^ 
tituencis.  Neque  oppolltnmreA^de- 
fumicur  ex  co  ,  quod  focius  nequcao 
fervicucem  imponcre  inrecommunii 
quia  Cenfus  ,  .etiam  Realis ,  propria 
.fervitus  non  eft^  -liicdc  qnaiidamcom 
ilUi  fimiiitndinem  lial>cat ;  beque  iti 
.eo  milicac  cidem  ratio ,  propter  quam 
intcrdidura  fuic ,  nc  focius  poflct  rcm 
communem  fcrvicuci  fubjiccre;  nam 
fervitus  noo  potcft  in  re  acquiri,  &  06* 
Ibnrari  abiqtie  fiiidohominis  ungei»* 
to  realitier.partem  alteriusfocij,iliiqa0 
prasjudicium  inference  t  alis  auccm  o- 
bligacioncs,  ut  pignoris,  Ccnsus,  & 
cxc  cciam  abfque  ullo  fociorum  prae- 
judido  cmiiiftQce  poftUac  «  ox  sec 
patec»  * 


y$rumin  rehus  dotalibus  poffit 
rtiui  Qenfumcenfiitttere 

f.  YIL 

,  SUMMJRWM. 


-  Prefenentur  ine fententid  centrerid  etf» 
yukienc  qudfiiMelm.  •.•>s. 
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.  ^nifidt  dos  trtdtii.  r  virc  sfiimitg ,  ttoi^ 
frdfnnntHt  tn  dnbtfi  trsdt  aflimxt*^  tftinnt- 
ttone  venditicntm  ficiente.  n.  7;. 

.  ^ando  dos  non  frAditur  •vtro  f/limA'- 
ta ,  4i(linutione  'vendittonemfd.acHte » 
trMfit  e]ta  dominium  invtrttm^  ntfi  tvt- 
tkm  fiilitne  qoAdMi  td  Altqnos  tjfectus, 
ibtdem, 

Secus^fi  tradAtur  itfiimitx.,  aJiimAtione 
vendiiionem  faciente.  n.  74.. 

Etiam  qnsndo  dos  trndtta  efi  vno  ttfii-^ 
tfuta ,  afiimttione  venditionem  fAitente^ 
fotefi  uxor  ,  folMto  matrimonio  ,  repetere 
res  dotdles  k  viro  aLenAtas  ,  ft  vir  aiiis 
non fit  folvendo,  n,  74,. 

Secundam  jns  LtifttAnum  non  fotefi 
mdrittu  Ctnfum  conflituere  ttbfcjue  con~ 
fenfu  uxoris  ,  non  folitm  fttftr  rehus  do- 
tdlihw ,  fed  necjue  jti^er  alijs  tmmobiHhus. 

«•  7f . 

SEptima  quacAio  cft  ,  utrum  in  re- 
bus  dotalibuspolllt  maritus  Cen- 
fam  conftituertf  ?  Follerius  in 
framagtica  de  Cenfib,  verbo  HMjitfmedi 
Cenfm  fuper  rebiu.  n.  zz.  Rodoanus  de 
rebfts  Eccleftaflicis  non  alien.  q.  17.  rri- 
hrica  de  conflitutione  annui  reditus  ,  n-. 
ao.  Avenddin.  deCenfibus  c.  7^.  n.  7,  tn 
Jine^  Duard. /«p^r  conflit.  Ftj  K  §.  1. 

i'{.rt.         ^o.  &alijapud  Lcotard. 
infra  o$t.  fentiunt  pofTe  a  mariio  Ccn- 
fura  in  illis  rebus  conlbtui  pro  tempor 
re  conftantis  matrimonii,rcu,  quo  funr 
<lus  doiali?  pcncs  i|>rum  maritum  erit. 
Probanti  quia  mariius,  conrtante  ma^ 
trimonio.habetdominium  doti<.il.  do- 
cfMcilUm,  Cod,  dereivendicatiotfeJ.fi 
frddiunty,&  l.  inrebm,  Cod.  de  jurc  doti- 
tim^&  alijs  juribtti,  Contrarium  vcro 
tencnt  Azor/».^.  Ub.  10.  cap.j.  q.  6.  Bo- 
nacina  ^*«>.  i.Jtfp.:^.  de  contraclib.  q.  4. 
funffo  untco  n.  n.  Ygolin.  de  ttfuris  ^ 
cap.^^.n.  6.  &  alij  Probanrcontrado 
fiindamento  j  quia  dos  cft  res  alicna, 
j«Cpc<ftumariti:nemoautem  rem  alie- 
nam  potelt  Ccnfui ,  alijvc  obligationi 
iubiiccxe,  Ac  hoc  fuadamcatum  fuf- 

'<* 


tineri  non  potcfl ,  faltem  refpeftu  rerii 
docal:ura  ,  qua;  marito  traduntur  acfti- 
mata:  aeilimanonc  vcnditionem  faci- 
cntc  ;  harum  cmm  dominium  in  ma- 
ritum  tranfic ,  ficut  &  periculum,&  c6- 
modiim  ,  ut  patct  cx  /.  quoitcs  i^.  dr  ex 
l.  cum  dotem  10.  Cod.  de  jnre  dotium  ^  ^ 
tU/js  juri  us  ^cii^ucrcs  indublt:»ta. 

Alij  ergo  ut  Solis  itb.  t.  Cenfi^ 
hus  cap.  j.  n.  13.  Macefcot.  Itb,  yva- 
riaram  lap,  \o.  num.yj.        19.  Cenfim 
q.  \%.  n-      &.  Leocard.  dt  ufHris^otr- 
cendis  q.  51.  ».43.  cumfeqq.  ufqne  ad j^6^ 
diftin<3:ionc  utuntur  »  aiicruntque  in 
rcbus  dotaUbus,  quac  traditac  funt  vi* 
ro  ina*Aimatac,  nullum  a  marito  poflc 
imponi  Ccnfum  :  fccus  vero  in  rcbusj 
qua:  traditae  funt  arrtimarae  aftimatio* 
ne  venditioncm  facientc  j  quod  in  du*. 
bio  non  pra^rumitur ,  ut  ex  nonnullis 
Icgihus  tradit  Caid.  traO.  de  fxtinff. 
Tmphytetifis ,  cap.  16.  ».  25.  diccns,  quod 
scftimatio  magis  vidctur  fri(fia  ad  dcfig- 
nandam  conftitutionem  doris,  quam 
adfncicndam  vcnditicnem.  Priorp.irs 
vidctur  omnino  ccrta;tum  quia  taliuni 
rcrum  dominiu  in  maritum  nontran- 
fir,nifi  cnnrum  fecundum  quandam  fic- 
tionem  ,     fubtilitatem  juris,  adqucf- 
d.im  eft.^dus,  quatcnus  fcilicet  adil- 
him  rpcd^atearum  adminiftratio.Sc  .tc-  * 
tioncs  circa  illas,  ut  patet  cx  dt^a  l,  itt 
rebus^  Cod,  de  jnre  doi^ium ,  &  bcne  tra- 
dit  Mol.  tomo  7.  difp.  426,  n.  Tura 
maxim^;  quia,  fu  e  maritus  dominium 
talium  rerum  habet ,  five  non ,  prohi- 
bctur  fimplicitcr  cas  aJienarc ,  utconr. 
tac  cx  /.  I.     toto  ferme  titulo,  ff,  defunr 
do  doidi ,  &  l.  fdtimA  ,  ^uncla  qiofa  ibr, 
Cod.  eodem  titulo  ^c-  ivfi.  qHibu4aliena~ 
re  licet ,  vel  non^  /»/>r/»f//>/<?,ubiadditur, 
ncquc  de  confcnfu  uxoris  eas  polfc  ali- 
cnarc,  aut  obligare:  ergo  in  his  Ccn- 
fum  confticucrc  non  porcft.ctiam  uxo- 
rcconfcnciente ,  cum  Census  confti- 
tutio  qua;damfitaIienatio ,  &  ohlica- 
tio.  Advertcautcm,  fi  mulicr  confcrv. 
tiat,  Si  juret  fe  cali  alienacioni  non  co- 
travcncuram ,  firmari  illum  concra<J^u, 

jura. 
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{urftlnento  ,  firmumqiie  prolnde  eva* 
dcre.  Cenfum  fuper  illis  rebus  conf- 
littttum*C^.  cumtmtingH ,  de  jnrejm' 
-fiMd0 ;  &elf,  iitet  mn&eres  »  endem  ti* 
.fnU,  in.  6> 

A!nm  partcm  inde  probat  vSolls  i 
quia  res  doi.ilis ,  qu3C  viro  traditiir  xC'- 
timaca  a?(timatione  vendicionem  ta< 
deftte^.pleno  jure  pertinet  ad  inari« 
tutn,(lc  poteftlibcr^  ab  eodiflrahr,^ 
alicnari,  utrumicurex  dt£id  l.tjttoties» 
5.  Cod.de  jvredotiKm  y&  exl,  dfijmxtis^ 
51.  cttm  fecfHenti.  (olnte  mntrimonio, 
Addic  tamcD  idem  OoAor,  Ccniuoi 
in  calibus  rebut  imarito  conftitutom 
tton  eflctfirmumi  qota  uxor,  foluco 
matriraomo,  agerc  potcfl  ad  vendi- 
candas  rcs  dotal^s  a  manto  alicnatas  » 
eciam  fi  a:ilimatac  fuiifcnc  cradic^e ,  ut 
habccur  in  i^i  /,  im  rekm,  Ced,  dejnre 
ebtinmt  &;ltc^  muliecalienatioiiicoii» 
fenreric:pro  qua  tradittoneallegatBaU' 
dom  ,  Covar.  &  alios :  ita^uc  ut  Ccn- 
fus  in  talibus  rcbus  a  marito  cxjnftitu- 
tus  evadac  firmus,  oporcere,  uc  mu- 
lierconfeiifiim  juramento  coiilirffiecr 
■liis  (empec  el  hcere,  res  illas  ve»- 
<ticare,ac  iibera$,extin^o  Cenfu,recu* 
perarc  Barbofa  vcro  /.  -e//- 

tn  ttia  y  nnm.  ij,  jf.  folnto  matrimomo » 
hoc  incelligic ,  quando  maricus,  foluco 
snatrimoaio » non  eflet  folvendo:  tunc 
tmm  «t  poire  uxorem  repecere  res 
docales,  quasacftimacas  eidcdic,  &  ab 
co  fuerunc  alicnataf.  Czterum  cum 
hec  ilac  poife  4  marito  abfque  uUo 
luoris  conienCu  firmum,  Stfecurunv 
Cenfom  tnrebosliujusgeneris  coof^* 
citiii,  protempoce,  qoo  macrimoni* 
i|m  eondat.  Ha:c  prooednoc  ipedato 
tantum  jurc  communi. 
73    Si  auccm  jus  Luficanumfpedemus. 

inter* 

dicitmarim,neulla  bonaiimmobilia 
aficnare  pofEt.abfqi|e«zpreiIbuxofit 

confcnfu ,  vidctur  gencraiiter  flatucn- 
dum,  nequc  fupcrboois  dotalibus,  nc- 
quc  lupcr  ullis  allijs,  polTe  ^  marito 
aibfqae  inMs  oonfisnfii  coofticiii  ia 
C 


hocregno  Ccnfum  ad  longum  tcm« 
pus,  uc  ad  dccennium  ,  &  ultra.  Ra« 
cioeft  i  quia  coofticucio  talisCensds» 
eft  alienado  cojufdam  jtiris,quodia<« 
cer  bona  immobilia  coroputacur,  ot 
conftatcx  fupra  didis  ».  45.  &fumi- 
tur  apcrt^  ex  codem  jure  Luficano, 
duio  ttt,  l»  48.  fennlime  ^  &  lib,  3. 
tit,  47.  inprincipio, 

yttrkimfnper  pnbhcis  offici^  f$f$ 


§.  VIIL 


SUMMAAWii. 


Jn  pnbhcis  «ffici]s ,  ut  fcriptorijs ,  »$• 
UfUsHns ,  &  fimilibus  ,  foteft  confiitn( 
Cenfns.  m,76. 

idijue  etUm  fisBtM  jmrt  Lifitm*  • 
Hum.  77. 

Secns  in  offcijs  hobentibits  tdminifirgm 
timemjnfiitin,  nt  in  officie  jndicii  ^prnn 
teris ,  &  cM,  ibideno, 

^ddtmt  nUn  ptnfkms  nst^fivb^ 


OCcava  quseftio  eft,  utrumfu- 
per  publicis  offictjs ,  ut  icrip-  ^ 
torijs ,  notariatibus  ,  &  fimili^ 
bus  pofTit  Ccnfus  conftitui  ?  Refpon-» 
dcnt  aSirmativd  Foller.  tn  dt^i.  Prdm 
gnuticu  deCenfibns  ^  diiio  verbo,  Unjnf- 
wstdi  Cenfns  jnper  rebns  ,  ».  40.  cuni 
Kfcfens  Solls  s*  deCeisflms,  eef,  |« 
isnm,  1%.  additft  camen  ttoiitacione» 
nifi  fint  officia ,  quaj  anncxam  habcant 
adminiArationem  juftitix ,  ut  officium 
practoris ,  &  fimilia.  Kvcndsja.  deCen-' 
fibns  BifpMt.cif.  55.  0.  7.  Salas  treS,  H 
Cenfib.  dnb,  f.  «•  ».  niirf,  fecmsie  fntetg 
IntrigIioI.//iFr4iMr/.  de  Cenfib,' q. 
».  8.  &  Leotard.  ae  nfuris  46.».  loj 
qui  notat ,  hujufmodi  officia  Ceoferi 
bona  immobilia.  Probatur  hjcc  fecH 

•encia-i  ^jitia  offiipU  Adffiiaii 


ioft^ 
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ioftitia5  non  !iabcntia>  poflunl  x-endi 
fib  ipfis  ofticiahbus,  ut  muUis  rclatis 
Dodonbus  traditidcm  Sk)Us  ».  27.  & 
crgo  &fub)iciobUgati<lOiCcn8fls,ficuC 
&  pignori  •Atqac  Isypothcc»  *  nain 
quac  vcnditionctn  rccipiunt,  pignori 
dari  poffunt,  l.  fed  &  quh  ad  eas 
u  ff.di  piznorihm  ,  &  confequentcr 
ctiam  fubjjci  Ccnfui,  quatenusexil* 
ris  emolumeou  ,  &  tcditus  finguUt 
«nnis  proventunt. 

SpeAato  autem  Luritano  jurc,  vi- 
dctur  hoc  non  nihil  habere  difficulta- 
tis,cum//fe.  I.  Ordtn*t.  tit,  95.  tnpnnci- 
pi9^  prohibeantur  tabelktoncs ,  fcribsB» 
&aBterioffictale$Regii,  qui  otHcium 
abiproRege  habent,  illud  vcndcrc, 
aut  rcnuntiarc,  rcl  in  aUum  transfcr- 
reabfqucRcgis  liccntia.  Nihilominus 
ctiam,(pedawhac lcge, credo  cohfti- 
(ui  poue  Cenfiim  in  buiufmodi  offi- 
cijs,Prim6}quia  per  hanc  legem  non 
prohibctuc  fimpliciter  aHenatio  talium 
officiorum  ,  fcd  tantum  fecundu  quid, 
idcft.fmc  liccntiaRcgis:quando  au- 
tem  rcs  non  prohibetur  fimpliclter 
alienari ,  fed  tantum  abfque  alterius 
CODrenAi,ea  prohibitio  non  tolit,  quo- 
minus  alteriobligari  poflit ,  ut  (iipra  n. 
<J4.dc  rc  Emphytcutica  diximus.  Sc- 
cuodo  j  quia  ratio  hujus  prohibitiOnis, 
£uit,ut  aufcnttoroocafio,&  pcriculum 
cransfisfeodi  illa  officia  in  perfonas 
tninus  idoncas,  quae  cum  damno  Rei- 
piiblicac  illa  adminiftrarcnt :  haccaute 
ratio  nontnilitat  in  conftitutione,  &. 
vcnditionc  Ccnsus  fupcr  talibttS  ofi- 
cijs.  Terti&deniqae;quta  noo  opor- 
let.ntCcnfus  conftituatur  immcdia- 
pcrfcfupcr  ipfo  officio,  quod, 
•  propri^  loquendo.nihil  eft  aliud,quam 
jusjfeu  faculus  qua:dam  ad  aliquod 
munus  publicum  obeundum ,  fcd  po- 
ttft,  inid  debet  tanturo  conftitui  in  a^ 
lio  jure  ilH  muncri  anncxo ,  nimirum 
percipicndi  falarium,  &  cmoluracn- 
tum  proptcr  talc  munus,  quod  jus  non 
prohibctiir  vcndi,  &  obHgari ,  efto  ipi 


nari,  ficut  de  beneficiisEcclcfiafticis, 
fpcdato  fulo  jure  nat  urali  diaimus  fu* 
pra  ».  56, 

Si  autcm  offida  habeaot  juftitis 
adminiftrationem  anncxam  ,  ut  offi- 
cium  judicis,  pra:tons,  &  ahorum  raa- 
giftratuum  ,  qui  jus  dicendi  muocre 
funguntur  in  clvttatibus ,  vcl  provm- 
cljs,non  potecit  in  eis  conftitoi  Ceofus 
ab  ipfis  ofticiahbus ,  ut  poft  Foller.  & 
SoVis  to<:o  citit.  tradit  ctiam  Lcotard. 
dUi.cj.^d.  n.  II.  &  II.  Quia  illi  judi- 
ccs ,  &  magiftratus  non  habcnt  domi- 
niom  officiorum ,  qua:  gerunt ,  fcdfii* 
liim  czercitium ,  &.  admiftrationem 
ex  oommifnonc  Rcgis  ,  vcl  Principis 
fuprcmi.  L.  t.  §.  ^.f  de  «ffic.prittcr,  ibi, 
CHi»  urbcm  aBfirAm  fidei  tnd  contmifcri'- 
tpuf.  £t  fic,  ncquc  illa  vendcrc ,  neque 
pignori ,  auc  hypochecsB  obhgare  pof^ 
funt  ,atqtte  adeoneque  Cenfoifuppo- 
nere. 

Alias  qu.ifdam  qua:ftiones  minoris  78 
momenci,  ut ,  an  poiTic  conftitui  Ccn- 
liks  intebos  adRempublicam,  fcu  ad 
populima  (pedantibus  f  lcem,  an  inar> 
bofibus,  molcndinis,  fuperficiebus,  fa- 
linis,  columbarijs  ,  &  cact.  confulto 
omicio  i  qua;  videri  polTunt^tum  apud 
A  zor  i.parteiih.  »0.  cap.  7.  nltimM  ^ 
ubi  agit  deCenfu  fiiper  rebus  popuH , 
tummaztm^  apud  So\%  tih,  de  Cet^m 
kas^  esf.  3.  ^  4.  &  apudLcotard.  de 
ufnrisy  q.  4^.  per  tot.  qui  has  omncs 
qua'ftioncsminutatim,  &  adfaticta- 
tem  pertradant ,  ac  fisrdomnesaffir- 
mativd  tefolvttnc,  ex  illa  generalire. 
gola,  qood  in  oninl  rc  fi-ugifera  Cen^ 
fus  poteft  conftitui,fccundum  rci  natu- 

ram,  utfc<flionc  priEcedcntioftenfum 
cft.  Utrum  veroinre  uuiCenfui  *' 
fiibjefta  poffit  conftiniiaHas 
Ceofus.>  dicemus  com» 
modiiis  fedione 
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SECTIO  SEXTa. 

Quam  dfpendentiam  habeat  Cenjut 

?|  Ub  hociitulo  aliquac  non  iniiti- 
j  lcs  comprchcduntur  quxlliones, 
asetiam  maioris  diftindiohis  causft 
ib  fuis  pectiltaribus  ricuUs  ,uc  in  prjc- 
sdenci  Sedione ,  a  nobis  fUdt  expe* 
iends» 

ytrkmpereuntere  Cenfita  pereat  fi» 
mkttr  Cen/usiits  US  Leltfum- 
rms  msneat  deinteps 
mmtnb  deobti"^ 

§.  L 

SUMMARWM. 


Prtpemitnr  fententU  ejeifinnki^m  i 
erenme  reC.enfitA  ^  Adhnc  n»n  mAnerede- 
^biig^nrti  Cenfuxrium ,  (ecundum  nstHrAm 
■enttt^ii  Ctnftudis  a  felvend* penfiene, 
uim  yj. 

Stdtuitur  euttMrii  ^tenti*  tMttfum 

^mptidterverHy  V"  cemmamis*  n.to^ 

Si  tsmen  res  perent  dolo  ,  Mt  i  ulpj  ,  eti-» 
tm  levi ,  Cenfiurij ,  tenetnr  lyfe  Cenfn$ri* 
I»  sdinutelfe  Cenfnifla  ,  velad  fimilem 
Cenftms  iUi  cenflitnendnm  fnper  diartim^ 
meliO.  ».  8t. 

Ctfftrnclui  Crnfaali  potrf}  accedere  fide-* 
'\uf[9r^tnm  sdfecurititem  penfionis  k  Cen-m 
iuarie JelVenda ,  tum  etism  fro  cdfu  evi^li'- 
snis  .*  &  nttnmqne»  etiam  ffedasi  MnlU 
fifK  m.9u 

Perennte  anstm  tf  Cen/itd  dfcfue  cuU 
fi  Cenfuar^,maneStiUt  tatis  fd^i^er, 
ibidem, 

8i  feiim  jue  nttura  fpeBetnr^  nen  ejl 
■Hlieisnm ,  net  inifatidnm  paffttm  ^spntCem^ 
fmitrius  fe  ohliff  et  ed  pivenimn  ptnfonem 
Cenfteiem^  etumisttnftaiiu^  ffttt*  Cn^ 


ta  ahfyae  ull^^fnaculpaferett :  pcits  autem 
^otdBnUiP^y.n^t^ 

Pcr  contraffam  Cttfndem^  ^  Ct^^ptH 
Redts  confiituitur  ,  rion  emuntur fenfiones-^ 
quas  res  Cenfitsfingulis  nnnis psritjtd fo^ 
iHmyisAdiLlM  cx  tali  re  percij^iedas.n.%^, 

Sires  Cenfita  alinna  ntmt  ntn  reddat 
JruiiHsfifficienStsad  fotvendam  int^rant 
penfenem,  adhuc  m,inet  thti^ataad fenfio^- 
nem  itlius  anni  fo/vcnd.im  fx  frnSAtU fe^ 
quent:um  annorum,  ibidcm. 

Cenfaarins  ahdicaus  afe  pojfefsianem 
fei  Crnfltnlihrasnrahthtijntitnejtlvelt* 
etipenjftnts  infitsnrnm,  fAetdtmmnimt^^ 
ft.  I4. 

PRima  qua:ftio  eft ;  utrum  pcre-  7 
unte  re ,  pereac  Amiliter  Ccnfus 
roper  ea  •conftitutns ,  ita  ut  Cen^ 
fuarius  maneat  dcinccps  omnlnd  de* 
Dbligntus  a  penfionibus  folvcndis^Ne-: 
gant  Sotus  lib.  6.  dejuflitii  ,  q,  y  art.  14 
fah  conciuf,  4..  Covar.  j.  variarum^  f./., 
%o\\%ih.  t.deCen/thus ,  caf.  4^  fub 
n.  %.  ve-f  hjic  tamem  refponfi»  ,  Salas  dt 
Cenfibm  d  .b.  ^  3 .  n.  i.  &  multi  ali j,  quoi 
referunt.  Fund.imentum  cft  primoj 
quia  concrac^lui  Ccnfuali ,  quores  a!i- 
qua  (ubjicicurCenlui ,  poteft  accedere 
fidejuflbrpro  ieeoritAte  penfionis  foU 
vendoc^exregula  gcneralt,qu6dinom- 
nibus  obligationilnis  porcft  ajlumi  fi« 
cicjuflor,^.  in  omNihij  ,  Infiit.  de  ftde" 
jufforibus  i  nou  potcft  autem  confiftere 
fidejuflto  pro  obligatione  Cenfiiali  % 
nifi  ipfa  perfona  Cenfuarij  fit  per  tb, 
immediatd  obligata  ad  folveiidaoi  p6* 
fioncm  ,  etiam  poft  pcrcmptam  rcm 
Ccnfui  fuppofitamjquia,  fi  fola  rcs  pcr 
fc  immcdiat^  obligaLur  adtalcm  pen- 
lionem>deberet  fidejuirortali  obliga* 
tioni  acccdens  promittcre ,  ^ ailecu- 
rare  durationcm ,  &  confervntioncm 
tahsrei.ultra  quod  iila  fccundum  na-» 
turam  durarc  pot;eft,qu£e  promtftio  eft 
.  vana,  6cinutilis.  t,  UtH  mtttturnm^Ced^ 
.  de  .etmirtktti'  &  ftmmittem^  fiipulat.  ikif 
Itoa  meriturum  pra/lare  fetvum  j  ima 

^^Astis  frtHmifiit^fii  cifB.^aai 
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Ibemus  per  contraAumCennNileiD^Tioii 
ioKinirein  Cenlut  #uppo(M»na  ^  fed  eti*- 

>ampcrronamCcTiffuarijpcr  fc  imro©. 
'diac^  obltgare  ad  jx;nfioncm  {ol\  cn- 
"dam  j  atque  adc6,hcdt  rcs  dcltru.icur, 
adhuc  pcTronamtmncrc  obligatam. 

Sccundi)  i  qtiia  «oritTCfiftnsCenfua* 
)f s  eft  vera  ettiptio  >  &  vendicie  annui 
fedicbstex  emptionc  autetn  rcftjltat 
per  fcimmcdiat^  obligatro  pcrfona- 
lis  in  venditore  :  &  Hcct  pro  fccuritate 
tradend mcrcis  rcs  aliqua  obligctur » 
talitfeicbligattofaabdc  Mtioneoi  by- 
.podiec«,  vel  pigooiis,qtuc  non  tollic, 
^uo  minus,pcrcuntc  ,  aut  non  fuffici* 
•enteipsarc.utcxilla  crcditori  fntisfiAt^ 
Vendiror  nibilominus  obligaiui  ma- 
meatad  intcgrd  farisfadeodttm.  £.  ^J*^ 
"wr/feaMir/^rcw ,  ubi  Bartoius ,  &  Bal'- 
idns  Cod.  de  Miiiofi.  &  oltligft.  &  a)i)$ 
fibus-Tcrcio ,  qui.i  aHoquin,fi  unoan« 
no  frutilus  rci  pcrirenc,  aut  ab  ca  non 
vedderentur,  mancret  Ccnfuanus  co 
«nno  deol>!igat»s  4  penfioDe  fol  v€daf 
iqnod  eft  contra  piaxtni  nbiquc  re- 
leepti.  Fatciur  tamenCovar.  fi  Ccn- 
fus  conftituatur  cum  ca  dcclaratione, 
\it  nequc  ipfcconilituens,  nequc  cjus 
baeredes  tcncancur  ad  folutioneni  rc-* 
dirds,  nifi  ratione  rei>  6t  quandii»  illam 
poifcderint ,  tunc,rc  pereuote»  ertam 
Cenfum  perimi ,  &  extingui. 
I      Vera  nihilominus  ,  &  connr-unis 
icntcntia  cft  ,  ex  natura  contra<^us 
^ofualis ,  peteonte  re,  in  qua  Cenfus 
^  eonftitutus ,  pertre  fimiliter  ipfum 
(^ofnm,  -Itt  Valafc.  de  jure  Emphyt. 
qm»fi.  3».  num.   \(>.  Joannes  Mcdina 
Cod.  de  rcbus  per  ufuram  aajuifnis ,  qua/l, 
mUima^  frope  fintm^  §.  MUHoWnaL 
f§m§  s.  diffiu.         ninm,  ts.  &  difp^ 
mm,  3.  Azor.  pdrte  j.  Uh*  w 
ttp.  y.  (/.j.affirraans  efFc  communcm 
fcntcntiam.  Sa  vrriw»  Cenfus^  num.  1. 
Layman.  iih,  3.  tri£i.  4.  af.  »8.  ».  4. 
Valentia  t*iM  3.  diff,  5.  xi.fun£i.v, 
verf.  Se.xt9  iutmttif  ,  &  fe^^f,  LcC  /ih, 
%.f4^,%i.dwitdtiMe  i-  num.  8.  & 


De  Ceoru. 

lo.  f.  3.  «4,  Bonacin^  ^iA^.  i.  ^ifi.  |< 
^e^mtrsSih.  ^«  ^,pimffi  iutk§1  tt,  iti 
Leotanl.  de  yitris^  &  <ontraii.  tijnnr^ 
coer  en.ff.^y,  9.41.  &.  alij.  Probatur, 

quia  conftituens,  ac  vcndens  Ccn(um 
iupcr  rc  aiiqua,  non  vcnditpcr  fc  mi- 
noediatd  iltius  reditns ,  fed  tantiim  jui 
ireale  ad  eos  excali  rc  pcrcipicndos , 
in  quo  rcali  jureratio  Ccnsusconfiftit: 
jusautcm  rcalc  pcritcum  i{>farc,quc- 
admodum  )us  pcrfonalc  cumpcrlbna: 
crgo  pcrcunrc rc  Ccnfui  fubjedS,  pe- 
eit  etiam  Ceniiis  ez  natura  contradds; 
4]UO  Cenfus  fuit  COnllitutus.  Confir- 
matur,  {^i  dcclar.itur  prin::o;quia  cx 
tiatura  contraAus  cmptionis,6i.  vcndi-  ] 
tionis,  pcricuium  rci  emptx  percincc 
«d  <blum  emptorem :  fcd  res  empca 
tn  concraAu  Cenfuali  eft  (bluin  jus 
rcalc ,  quod.dcftruflare  ,cui  inhacrct^ 
confillcrc  non  pctcft  :  ergo  illa  pcr- 
cuntc,  peritetiam  ipfum  jus  cmpcori, 
ncc  deinccps  venditor,  auc  ejusharc- 
des  illi  tenentbr  penlionem  ex  tali  rc 
folvcre.  Confirmatur  fccundoi  nani  1 
quiCcnfum  fuper  re  aliqua  conftituit, 
tantummodo  fc  obligavit  ad  folvcn» 
dampcnfi  ncm  cx  taHrc:  obligatio 
tiutem  pcrfonalis  rcfpcdlu  ccrta  rci 
tollitur,  perempcft  re.  L,  t.  infitje^ 
de  jure  Emf/hytcutico.  /.  Titid  lextores , 
§.  finAli ,  ff.  dc  legatis  ^  \.  &t.  in  fiAvi  ff^  \ 
Ucmi^     lat^  Antonius  Gomes  de($ih-  1 

v.>^ota  ver5i  fi  res  per^cllolo ,  auc  81 
cu1paCen(}]arii,manere  buncobliga*» 

tum  Ccnfuiftae  ad  prcrium  Ccnsus ,  & 
ad  intcreifc  lucri  ccffantis ,  damni 
emergentis,  vcl  ad  conftitucndura  iU 
li  novum  Cenfum  fupcr  alia  rc  immo- 
bili ,  tit tradontLeflr.  fupra ,  iiMttt. 
».91.  Rcbcl.  d.  lih.  to.  q.  6.  #.  tg.  Va^  1 
Icntia^/./)«»<5?.2.  §.  hoc  Autem^  Bonac.  \ 
ubifup.^  alij  cum  Navar.  coment.de  ufn^  \ 
r/x,  ff.uS.Ratiocfti  quiasquicas  jufti- 
tiA  ne  pititur.ut  Cenfuifta  damnu  pa- 
ciatur  pro^ter  cttl{^.&  fflalitiiCasfii^ 
arij.Akius  vero  huju$  obligationis  fun«  < 

lllgflfri^Tf (Tf  Ttm  mrnii  rirritn^  cft 
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itoc,quia  cudodia  rei  Cenficas ,  atqtie 
ipfius  C  en(us » icu  )uris  tn  oi  ooliocaci, 
^ertrnet  ad  CeDiuarioiD ,  qui  Cenfuin 
•vendidit,  iitbeneadTerticRcbel. 
liht  to.  antiff.\.  nem.  ti.  &  -patetex 
^cncrali  reguU,  quod  venditor  habcns 
apud  fe  rcru  vcndttam  ,  tcnctur  cam 
«uAodife,  ne  pereoc ,  «ut  decerioref- 
^ator,'  L.  fmtdfifet  §,  fi  res  yff,de 
ttntrdteniu  emptione  ,  /.  p  w»ditM,  itw 
de  periculo  ,  ^  commcdt  rci  z  er/iiira, 
/.  vetiditer  dotnus  y  37.       de  aiiioniim 
mj)ti,   Ha:c  autcm  cuAodia  calis  cife 
•debec » uc  fi  KS  pcicat,  auc  dccerior  liac 
•exlevi,  aut  ktacolpa,  ieu  neghgcn- 
tia  vendicoris,  totum  reipcriculum, 
aucdcterioratio  ad  ipfum  venditorem 
-fpeAct ,  ut  cx  communi  Dodorum 
tradidin^us  ,  ttMB»  de  tmuwsiHht  m 
femeted/fp,  7.  fe0/t,  *^gidd  $-  &  <ra*. 
ile  emptione ,  &  vcndit/fftte  di^^  t,  fiff» 
3.  fuh  tttv.lo  de  ohliqattonihm  ,  quM  ex 
hoc  contrii^iu  ofinntnr.  Hc  funiitur,  tum 
cx  aiijs  juribus  ibidcm  citatis ,  cum  cx 
diffd  /.         (*pe ,     ^  r^i ,  ubi  VCO* 
.  4itore  talift  diiligehtta  exigitur  circa 
rem  cuftodiendam,qualcm  bonus  pa* 
terfami!ias  Aiis  febus  adhibet.  Igituf 
fi  pcrcat  res  Cenfita ,  atquc  adco  & 
Ccnfus  cx  levi,  auc  lata  culpa  Ccn- 
iUartj ,  damnum  ejus  eft,  non  CeD(ui& 
tap',  ciii  proinddcotum  interefleCen* 
sdspcreiBpci  pra:ftarc  debet:  fufficic* 
que  ad  hocrcm  perijflr  culpa  jundi* 
ca  Cenfuarij ,  faltem  ut  advcrfus  il« 
ium  agipoflicin  judicio,  &utpoftftn» 
t«nctamad  eam  prfleftandam  teneacur, 
jufla  ea,qUflB  dihi.  dtfp.  7.  de  coniraffi* 
bus  irt  <(cnere  ^  frcf.  t.  tradidimus.  Ec 
quod  dicimusdcCcnfuario  ,  qui  Ccn» 
fum  vcn«ibdic,pari  modo  proccdic  in 
quovts  fequenci  pofleflbre  ejufdem  tti 
Ccnficff  t  namcum  eodem  onerccuf^ 
t  odiac ,  &  praeftandi  «ulpam ,  in  eum^ 
•  cranshtaeft. 

Ad  argumenta  prioris  fentcntiaj 
rc/ppndetur  fociiim^.  Ad  primum  fa-  . 
r^iiiur  pofle  concra^uiCenfuali  acce* 
^mtc  fidejui&mi  ciima4ftcac]facca 


4« 


pcnfionis  a  Ccnluario  rotvehJ^p,  ut  • 
communiter  admittunt  Dodorcy  Mo- 
XitAdifp.  nitm.  i.  Franci/cus  Garcia 
de  (MiTAfttlits  X.  p4r$,  csp,  4»  Sd  vef^ 
CenftUy  Rebcl.  dt^g  Ith.  to.  if.  7,»/», 
&  rtlAtis  gtijs  ,  Bonac.  pHn{ie  uni* 
co  n.  30.  idquc  fpc(f^ata  cf;:m  Biilia 
Pij  V.  ut  ijdcm  Uodorcs  iradunt  j  tum 
•eciam  pro  cafti  eviAionis,etiam  attcn- 
ta  dia&Bulla  Pij  V.  ut  probat  Navaf» 

TUS  /ih.  i-  ccnfiltorum  ,  tit.  de  emptiBiu^ 
dt  vendi:ione  .(tnfiiio  18.  ».3.  infecnn» 
da  edtttone.  Ncg-imus  autcm  hoc  fta* 
*e  noQ  poflc,nifi  perfona  Ccnfuarii  pef 
•le  immediaid  ex  vi  conttaAus  Ccn« 
fualis  obligctur  ad  pcDfionem  ft>lven^ 
dam  :  fiti-i  cft  cnim,  quod  obligetuif 
fncdiat^  ,  rationc  rci  Ccnfit«  ,  uc  fi  fe- 
-juflbr  taii  obiigationi  pofl^t  accedcre  i 
.tiinc  autem  pcrempta  rc  Ccnfita,  tota 
lideiuflbris  obligaCio  ccflat  squiaCen- 
fuarius,  quicft  priftctpalis  debitor.noa 
manet  deinceps  obllgaCoi  ad  folvcn- 
dam  pcnfioncm. 

Si  dicas  non  clTe  iliicitum  pnAum, 
qooCcnruarius Te  obligct  pcr.fioncm 
folvere ,  etiam  poft  rem  pcfcmptam , 
&runc  fidciuffbrcm  ,  qui  tali  obliga- 
tioni  acccderct,  non  manere  dcobli- 
gacum ,  quanvis  rcs  petcat.  Rcfpon- 
dccur  concedcndo  totum ,  fi  naturale 
ius  rpeaemus  ^  &  juftum  pretium  in« 
tcrvcniat:  addimusantcii*  hocpadluni 
cffc  contra  naturam  contradus",  quo 
Rcalis  Ccnfus  venditur  fccundum  qu5 
fola  rcs Ccnfita  eft  pcr  fe  immcdiatd 
ob&gata  penfioni  folvends,  &  per- 
fboa  Ccnfiiarij  folum  medlat^ ,  raci* 
one  ipfius  rct ,  ut  probatutti  eft.  tJn- 
de  fpc(ftata  Bulia  Ptj  V.  qu.i  annul- 
lantur  omncs  conventioncs  dirc^ld, 
aut  indiredid  obligantcs  ad  cafus  for- 
toicoseum.qoi  aliis««- nattir^  cAtra« 
AusCenfualts  non  teneCttr,taIe  pa  Attin 
cft  prorfus  irritom  ,  &  non  tollit  quo- 
miiius,rc  pcrempta,  &  Cenniarius.gC 
fidcjuflbr  maneat  omnino  dcobliga- 
tus,  uc  bcn^  advertunt  Mglma ,  &  Bo- 
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A  d  fccvnduir  rcrpondctur ,  cx  con- 
tra^^u  cmptiotns  ,  &tvcndjt»onis  oriri 
obligationqm  pcrfonalcm  invendito- 
JK  ad  tradtodum  mcFcem  ,  (icut  io 
.eroptore  ad  Iblvendum  prctiuun  qua; 
quidcm  ob!  g.uio  non  ccITac  ,  cnam  fi 
percar  rcs  hypoihccaca  p^)  (ccuiitate 
talis  obligationis  intpl..nda; :  non  itui6 
orirt  ullam  obligationero  ad  praftan- 
doscafus  furtuitos,  &  periculum  rei 
vcndicac  ,fi  poft  vcnditionem  pcreat? 
atquc  adc-o,  com  pcr  contra<!i^um  Cen- 
fualem  vcnciatur  jus  reale  percipicndi 
pcnfionem  ex  re  Ccnfita,quod  ilia  pcr- 
mnce,nccc0ari6  de(lruitur ,  non  tene- 
JtCcnfuanum  pra^ftare  cafum  forruU 
tum,  quo  res  Ccnfirn  pcrierii,fcd  om- 
nino  cxtiniiui ,  &  perirc  Ccnium  ipft 
emptori,  nul!a  rcmancnte  obligatio- 
nc  apud  Cc  nfuarium,iUum  reftrciendi. 
Ad  tcrctum  rcfpondecur  ncgando 
8+  fcqucUam  t  quiapcrcontmdum  Cen- 
fualem  ,  quo  C  cnfus  Rcalis  conftitui- 
tur,  non  emuntur  pcnftoncs ,  quasrcs 
fingulis  annis  parit,  led  jus  adcascx 
itali  re  pcrcipicndas.  Ucdt  autem  res 
aUquo  anoo  nullos  frrac  fru<f^us  ^vtX 
omncs,  quostuiir,  cafu  aliquopcrc- 
ant ,  id  non  tollit,qunminu>;  adhuc  pro 
co  anno  fic  obligata  ad  (oiuiioncm 
.pcnfionis^fi  merito  fperetur,qux>d  fruc* 
.tibusfcquentiumannorum  UUos  anni 
dcfccus  com  penfetur ,  ut commoniter 
tradunc  Do<florcs  ,  &  infra  q.  4.  magit 
cxplicabicur,  quanvis  oppofuum  ccn- 
ieat  Molina  di/p.  390.  n.  . 
.  Bx  di  Ats  coiltges » ettam  fi  tcs  Ccn^ 
fita  non  pcrcat  ,Cenfuarium  nihilomi» 
pui  Uberart  a  folvendis  peofionibns  in 
futururo.fi  ipfam  rcm  nlienet,vcl  di- 
inittat  abdicando  a  (c  cjus  poflelfio- 
ioera  ,  ufbcne  doccnt  SoUs  tritcl,de 
Cemfikm  ^tik,  }.  r.  «.  7.  Rodcric.  de 
4nrt.  reditib.  iih,%,f,  f,  m.  56.  Avend, 
deCenfihfn  Hifptnu^  c.  99,  ».  jj.  Cenfius 
de  Cenfib,  tj.  ^t.  nnm,  9.  &t  l  courd.  de 
nfnr.t].  57.  ».36.  ubi  cx  Thefauro ,  & 
Pcrcgrino  ,fubdic,  efle  in  Ubcra  fiicoU 
|«te  poOeflbrit,  vd  HstM.Mdmum 


eCenfu.. 

iru^uum»  qui  ex  re  pcrcipipoflTont.» 
dedttdis  impenfis,&  alijs  onenbos,vci 
lem.tpfamiradcridOf  le  Ubefare..  id, 

quodcdaoi  traditNavar.  tn  commen'. 
dcnfur.  n.  117.  17,  RritiO  patct ,  fi- 
qiiiLitiVi  ptrfooa  Ccniuari)  non  ooli- 
^aiur  j  crfioncslblvcndas  ,  nifi  ra- 
tionerci ,  iupcr  qua  Cenfus  conftitu» 
tus  cft,.quacenus,  illam  polF.det :  undo 
cum  lc  non  obligavciit<»drctinendam 
cjus  polkn-oiKm,  libcrum  ci  nianct 
cama  (cabciicare,  &.  hac  r.itionc  libe- 
rarc  fe  apcnfionibus  in  poilerum  (oIp 
Tcndts.  kft^ue  hoc  vcrum,eciamfipo& 
fclTor  pra"di)  Ccnfiti  rccognitionem  fc- 
Ciflctdomino  Cen^us  ,  proHrcrdo  le 
fub  tali  onerc  rcm  habcrc;  o-Jirj  ha:c 
rccognitio  fitex  ncccljitatc  pofitll:o- 
nis ,  &  oncris  adharentis  ret  poflefiir  1 
acproinde  fidefinit  poiridcrc  .  ccflac 
coca  ejus  obli^Mtio.  Ei  itacum  Covar. 
Rodcnc.  Avcndan.  c!».C(.i  Lcorard, 
d>^4i  j.^7.n.  17-  ubi  ciim  ali):.  .Tndic, 
fccuscilc  ,fi  tcrmiiios  fimplicis  reccg- 
nicionis  egredicos  promittcrct,  rcdt- 
tum  in  fi  turum  (blvcrc,  nifi noniina* 
tim  eflTet  a6lum  ,  quod  poterit  rem  a  fe 
abdicando,  vcl  alicnando  ,  fe  ab  hac 
pcrfooaii  obligatuiocHbcrafC* 

ytrumrt  Cenfitiexf^te  p$remtt0%  t 
Qiiijtu  eti4m  ex  f^rtt 
firtMt  i 


§.  II. 

SUMMARlUM. 

e^dirde  res  CenfitAfffHextme^  & 
feri ,  (fud  remenetv  nne  efi  f^^tiefs  t0ti 

penfioni  fdvendx  ,   rrrtum  tfl  Cenfnrrt 
perire  ex  p^fte  ^  ut  fjltt  ri  von  excfdsi 
friUlut  ^  ques  furs  fuftrfies  ferrc  fatefl, 

^  U^t^mftmm  $9tfmtHCiifiS^ 

§Aitt 


Digitized  by  Google 


Difp:  I.  Sea. 

iihiu^fs remanens  fttffnht  hi t^frt  prrft- 
tni  Jp^vendde ^nfnnn/ii Jc;jt/unt  nen  prrire 
Cei^»m  fnriitliter ,  fecmtdum  natnnm  cen- 
ttdtis  t  emfiMits ,  it  feehi  dicntditm 
ftftf  BMtiim  Pij  y,  n.  %6. 

/tt  ferite  tn  propofitt  cafm  Cenfnm 
po  T  f.t  p.trtinrri  ^qujt  peri]t ,  rlian:f  ciu~ 
ii  BulU  Pij  y,  comm^  nif  ftntcnti*  te- 
9et,  4  (]UA       vide$mr  fttedemdum^ 

Cfnftts  »em  eenfeUir  emfitittm  indt- 

vifibiliter  in  toti  re  ^fjf  m  ejnalihrt  cfitf 
firiCy  ftdtttufiMtetsre,  & fdrs imftrte, 

SttemenfetCft^is  dMdsf»  ht  fbf 
res pcf^e/eevs ,  kiiuUheiemtm  pHeftCeit' 
fnaltfi»  iniegrem  fnf^tm  exigerei  & 

air?  fhrriem. 

renfio  F.mfhjtentict  dchctnr  inlegrt 
dmme  direffe  ,  qnnmvi  rit  Bw^tenfi 
jvl }e{tg  ex  ^efU fereei  ^fi  wiUe  f»s , 
fj-minet  fuffcint  td  totxm  fenfionem  red» 
d  ndim  :      cm  fetks fit im  feitfnte  Cenm 
jMAli>  n.  89. 

St  Cenfus  con^itufretHr  fnper  rcbm  iB' 
dftifmmesis^  utJfeSitit  ftle  jure  mitmreli^ 
fierif§teft,  imme  ferennishmeM  fertereyms^ 
mm»  frepterea  fecundum  nttaram  ttUseem- 
tra^lms,  Csstfim  fertudsMtr  feriret^  mmim, 

^  EamdaqticftioeftiotrikmreCefi. 
fiti  ex  parte  pereonte ,  CeDfus 

ctiftm  cx  parte  pere?.r?  Har  qtiTf- 
CiO  induplici  cafu  locii;n  hahcrc  po- 
Cclt.  Pritnus  c/l,  quando  percmfjraaii- 
qu^  paric  rei  Cen(itas,  pars ,  qux  fupc- 
rc/l»nonreddttiTuAuf.  fufficienrcs  co- 
ci  penfioni  folvendx,  Secundus  efl , 
4|Uando  pArsaliqua  toti  penfioni  fol- 
vendasfutHciens  cft.ln  primocnfu  cof- 
tat  apcrtecx  proxirod  diAis, Ccnfura 
iuper  talireconftitutttmev  ]>ane  etift 
pcrtrei(iqfat<]em  ia  p»terttt>erftice  ret 
OenfiidB  non  poccft  confiflcrc  jttf,  & 
^l^Ti^^auo.ad  maiorcm  penfioncm,qua 
ipCi  polHcrcddere.  Undc  ncccffceft, 
12  c  d^crifus.qui  mtotarccrat  conllitu- 
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falrcm  non  exccdat  fruAus  ,  quoi  part 

fupcrftcs  fcrrc  vafer. 

In  (ccundo  cafu  nonnulla  potcfl 
efledubitatto,  fifolam  naturam  con* 
tradus  Cf nflialis  fpcAcrru!:.  Lic^  e* 
ntm  Pius  V.  im  diffJ  BulU  de  tresatdi 
rf»/7/'af ,  eyprefj.^  conftiruerit,  ut  dc- 
inccps  pcrcunte  cxpartc  rcCcnfirS, 
Ccnfiis  ctiam  pro  ratapcrirct  ,tarptn 
h.inc  condtcionem ,  non  incdTe  fecun* 
dum  naturam  contraAus  ,  neque  ha« 
here  lorum  in  Ccnfibusconftitutis  an- 
tc  DiiUam  Pij  V.  fi  pars  fuperftcs  rci 
Cerfua:tct<im  penfione:n  Ccniualcm 
poilttreddcre,  tencnt  Navar.  eemmmetH^ 
de  tt't, is  m.  115.  f .  19.  .&  Valcnt. 
3.  dtff.       11.  pHnlfe  idtime,  Idcm  ccn- 
fiiitct'r.m  ftado  in  tcrminis  d  (fla:Eu!- 
la-  P:j  V,  Rc;r.i  pomnna  tn  1.  dectf.  quas 
rcfcrtur  poft  hnem  tra(f^af.  Ccnfij 
deCemfihus,  quam  fcquontor  tpfeCen* 
fiuSif.  i*o. ». |.  ^     Fiinic.  traff.  3t. 
f.i.c.  3.  n.  197.  Duard.  jHpcr  dfifa  confm 
tit.  Pif  y.  §.^.(f.t.  n  17.  d-  q  frif.  n.  u 
&  4j.  i.  n.  3.  &  rclacisalijs,  Lrotard. 
de  nfnrif,  tj.  57.  ».  14.  &  icerom  Rota 
tleeif.  4.  M.  f .  qua;  habcciir  poft  d.  traA. 
Ccnfij.  Caetcrum  fpe^arafoia  rci  na^ 
tura,porcft  probari  prin.o  barc  fcntcn'- 
tia;quia,  ut  No^-ar.  'ttncitdto  affirmat , 
nullo  jurc  vidttiir  cavcri,  ncc  ullaicffi» 
caci  rationc  probari ,  pcrire  CenfoQ 
in  totum  ,auc  inparcem,  quando  rei 
Cenrir.i  folum  cx  pat^c  deftruitur.  Sc- 
cundo;quia  cx  natura  contraAus  Ccn- 
fualistota  rcs  Ccnfita ,  &  ftngulas  ejus 
parces  coti  Cenfui  fubjtciuntur:  hinc 
enim  fic ,  ot  res  Cenfica  in  diverias  paiw 
tes ,  &indtveflbs  poffe(roresdivifa,i 
qoolibcceorum  poflitCcnftjifta  totam 
pcnfionemcxigcrc  ,  ut  cura  Valafco, 
£c  aiijs  tradimus  Jeii,  t.  n.  ti.  ergo 
deftroA&  es  parce  re  Cenfici,  pars  &> 
perftes  remanec  toct  Ccnfui  obligaca,' 
quomlnus  ex  illa  fol vt  potcft.  Tcrtio i 
quia:fi  rcsEmphytcutica  percacex  par<- 
tc,non  deobligatur  Emphyteuca  k  CoU 
vcnda  tota  penfionc-  L.  x.infimt,  Ctd, 

iJkpn  £.mtflijtiitik$  i  etg»  f^aSSStet  4a 
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rc  Cenfita  eit  parte  pereuntc  diccndil 
cft.  Quarto  denique ,  quiftCenliispQ* 
teft  conftinii  fecuodttfn  tti  fiatujraiii , 
«tia,  tn  rcbus  indcterminatis>iit  inom* 

Iiibus  bonisalicujus  tam  pracicnribus, 
«jiiam  futuri5,ut  colUitcx  didis /«/.4, 
»•  55.  &  relAtis  dlijs  tradit  Valalc.  Ji 
jure  Emphjft^  q,  j.  »,  ii.  In  hoc  lUItem 
cafu ,  parce  taltum  bonorum  percuote^ 
iCennis  ex  parteoon  perit  $  cum  non 
poflTtdcrcrminari,quotapars  pcneric : 
crgo  de  rationc  contradus  Ccnlualis 
non  cll,  quod  Cenfus  pcrcat  cxpar. 
%c ,  quoties  icf  Cenfita  qx  pattc  fiietic' 
pei^empta. 

Communistamcn  fenicntia,  a  qua 
non  videtur  rcccdcndum  ,  rencr  op- 
pofirum  ,  id  cft ,  fccundum  naturam 
contradus  Ccnfualis  pcrcuniecx  par- 
te  reCenGta.Cenfum  quoque  prora- 
Caillius  partispcrire.  lca(entiunt  Mo* 
lina  edfp.  39»,  cUufnU  8.  ».4.  Rcbcl. 

lib.  10.(7.  6-  »•  »7.  Lcff.  di^o  c.  XX. 
dtfitAt.  i.n.  8.  Azor  pArtr  3.  ,//^.10. 
tap.^.  (f.  5.  V  rj.  CMt9nm  egs,  Salas 

S'  s&,  de  Cenfih,  d&k,  veif,  DHms, 
'folm.  de  ufuf,  tsf,  45.  »6.  verf. 
Jg«/  diximus  ,  GArcias  de  contrUtiUts 
tf'  28-  ri.  9.  8c  aiij,  quosrefcrt  Lco- 
tard.  diBa  5;.  ».  »3.  Probatur,  quia 
contraAus  Cenfualis  habet  propriam 
fationem  cmptionis,  &  vcnditiouis, 
qua  per  feimmcdiat^  cmirur  jus  realc 
ad  penfioncm  cxreCcnfrta  pcrcipicn- 
dam  :  undc  ipfa  etiam  ses,  quatcnus 
tali  juri  fubjicitur  per  calem  contra- 
itat^  cenfetor  empSta :  Ibcandtim  na^. 
turam  autem  contraAus  .ensptionis^ 
&  vendirionis  cfl,ut  pcrcuntcre  emp- 
ta  cx  toto  ,aut  expartc,  abfqucculpa 
venditoris,  tale  periculum  adenipto- 
fcm  (pcftet:.  cr^o  pcrcmpta  cx  par* 
U  re  Geofica  pcriculuin  Calis  partis  ^ 
QC  Qmrui  rubjicieb^tur  ,  ad  emp« 
torem  pertinet  j  atque  adco  Ccn- 
fus  pro  rata  talis  partis  illi  minuitur, 
fecuqdum  naturam  contradus  Ccn- 
Ifaalis,  Confirmatur ,  quia  ez  vi  con« 


modo  vc^ligalis,  h  tribucaria  ConfuiA 
tas.,  utex  ilia  debeat  ei  peodi  Cenfiit 
in  contraAu  conAitutus  i  pereunt* 
autcm  ex  pme  re  vc^igali ,  ipfum  cti<i 
am  vcdignl  pro  rata  illius  partis  minu* 
itur.ut  habctur  L.fiirma  deCeth' 
fii/us  ,cr  L.x^CU.  de  AUmviotnkus,  &f4f 
htdtlim,  Debet  autem  intclljgi  htf  c  feo« 
tentia  4e  Cenfii  .confiituco  fuper  rc 
certa  ,  &:  dctcrminata :  nani  fi  venda- 
tur  Ccnfus  fuper  rebus  inccrtis  >  ut  fu- 
pcr  omnibus  bonis  pra-fentibus ,  &  fu- 
curi$,aliccr  omninodicendum  cil^quia 
quarido  vendica  efi  res  indererniinata  i 
eyus  periculum  pertioet  ad  vcndito- 
rem  ,  ut  tradidimus  trg^idttn^time^' 
Vendiiiorje  difp.  ^.fecJ.  4, 

Ad  pnmum  fundamentum  con-  S8 
trariaB-.  (eoteotas  patec  rcfpoiifio  cx 
probatione  noftr«,qua5  otiam  pliiriam 
Do^orum  authoricatc  non  medio- 
criterconfirmatur.  Ad  fecundum  rcf- 
pcndctur,  ncgando  fitTipiicitcr  antc- 
ccdciis  i  Cenfus  enim  ccnleturconf- 
ticui  tocus  in  tota  reCeolita«  ^pars 
io  parte;  quod  aucemreCenfitatnplu» 
rcs  poffeflbrcs  divisS ,  Ccnfuiftas  con- 
cedatur  ,  ut  a  quolibct  in  folidum  poA 
fic  pcnfioncm  exigcre ;  id  non  cx  co 
provcnir,  quod  re  vera  qua;libct  pars.' 
rei  totiCenfiii  fit  obligata  ,  fed  quia 
cum  coonere  in  plurcs  pofrLflbres  di- 
viditiir,  ut  quilibct  in  folidum  ad  to- 
t.im  pcnfionem  teneatur,  jure  ,  ac  ra- 
tione  idpoftulantc  ad  virandum  pra;- 
judicium  ,  quod  alias  CeufuiltK  in- 
&rretur,  fi  cogcretor  penfionem  &  plov 
libosezigere, utcnm  Valafc.  adver»i 

timus/J^c7.  I.  hu]tis  difpHfAtionis  ,  ».  11, 
Hac  cnim  rarionc  licct  pcrcuncc  par- 
ccfundivedigalis,  pcrcat  etiam  pars 
triboti  t%  tUo  debiti,  at  iortbus  fii* 
pra  allegacis  exprinitur ,  actamen  fi  ia 
plores  partes,  ac  poflelTores  talis  fimw 
dus  dividatur  ,quilibct  in  folidum  ad 
triburumobligatur, utpatct  ex  /.  c«m 
foffe(for  ,  in  frincipi» ,  ff^  de  Cenfibitf, 
Neque  propcerea  Dimts  gntvatorpoC- 
ftior*  qoi  toam  penfiooaoi  folvm 

cogl* 
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cogitunnam  crcditor  cicedic  a^iones 
adverros  c«tero*  poiPflbces  ,  ui  poific 
recurfttm  ad  illos  habere  pro  pArcibuSi 
quas  locoeoruinrolvit,  uthftbeuir  vH 

dUtdUg.  cum  p^rff»r^ 

8p  Ad  tcrtiura  re/pondetur  clTe  diver* 
raai  rationem  in  re  Eixiphyccucicatnam 
pealio ,  qusracione  illias  Tolvitur  ab 
Bmpbyteuu  ,prcftaturdomino  inre* 
cogoicionS  domini)diredti  unde  cum 
hoc  fcmper  durcr,quandiu  tota  rcs  non 
dcltruitur ,  fic  mcnto ,  ut  fi  rcs  cx  par- 
te  cantum  pereac  |integranihilominus 
penfio  folTi  debeac»  Qpod  inteJlige 
d«mmod6  pars,  qu«  fiipered,  fuificiac 
ad  folutionem  integtas  penfionis>  alio» 
qui  cnim  rcmitti  debet ,  ut  tradit  Va- 
lafcus  dt  ]ure  hmffhyt.  17.  /r.  4. 
Innoftro  verocafu  debecur  penfiota* 
cione  empcionfs.qutCenrusluicjBaip* 
Cus  tuper  te  ccrt ^  i  de  ratioae  <«ucem 
hujus  conrra^us  eft,  ut  pertfunrc  ipsl 
recx  toto  ,  autcx  partc,tale  pcnculum 
ad  empcorem  fpcdcc^uc  fupra  declara* 
tumelt. 

90    Adqoarcumdeolqiie  CQBOedlmns, 
qui  racionepoiruoc  vendibona  inde* 
tcrminita  ,  Itn  ctiara  fupcr  illis,  fpcfta* 
co  folo  jure  naturali ,  poflc  confticui 
Ccnrumi&  qucmadmQdum  periculum 
rei  mdetecroliiatflB.  ad  veddicord  f^o* 
tat ,  non  ad  cmptorem  ^  ita  fiinllitee 
Cenfum  fupcr  re  Indeterminaca  c6fti- 
tiiocum  non  pcrire  ,  illa  partialiter , 
aut  eciam  cocalicerpcreunte.  Ceterum 
nosin  prxfcnti  folum  ioquimur  dcCd- 
fo  ordinarlo,  qui  Aiper.  recertaooofti* 
tutus  efi:,  in  quo  argumentum  non  co" 
dudit  ,  cum  pcriculum  rei  certrc  ad 
cmptorem  fpcdct .  illaquc  partiali- 
terpereunce,  facil^  dctermmari 
poffit,  quota  pars  peirieric»  ' 
um  ipfiui  rei ,  qttam 
CciMasinea 
collbcaci* 


« 
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Sidemm  Ctenfiti  Jtthje^iA  penltus  n>irm 
tAtnr  tibfque  culpA  Cettfuarij  ,  Ucet  p0/tek 
in  eodcm  leco  ,  &  ex  eadem  mAttrtA  re^di" 
fcetuft  Cenfms  mtttet  emnini  extiftiius  i 
mUm  dtUfctft  fettjfh  tic  ilk  dkktHie% 

DewHs  ctnjhiilh  exnuttrU  eiits^  quA 
tmnt»»  dejlru^tfuit^  mtn  e/  tidem^uii 
tntett  ergt.  ihidem.  ' 
.  Lictt  tret  fit  fvs  dem&s ,  eaque  defruc^ 
U  4mt  tferwumm^tnemtn  rtiititt  HUus^ 
ue^ne  tettlittr^' nque  pirtidliter  fermtm 
net  Cenfas,  gdt  Emfbjteufts  (tltfituU 
in  domo^qttMeverfA  fuit.  n.  91. 

Si  meUudinum  Cenfui  fubje£fum  AhfquU 
eubu Ceufusri]  deflruAtur , Heh.iutlu  ^  ^ 
flMs ,  ifuAjUt  deftruBh^  ftmtt^im » hk 
eo  readificAtt  cedecentur  ^  nen  prePterett 
Cenfus  aUcj^uA  ex perte  ferfeverut, iiidemn 

Si  6omus  Cenftt  felttm  pers  AliquAdef* 
truatur  ,  ut  quedum  ejut  cubicubm^  vtl 
Uffmm,  tuue^firejkietur,  tkntkiu  immti ' 
emtiqttoCenfui.  n.^^.  • 

SinAvis  refolutA  pt  ei  intentiene ,  ut 
iterum  ,  ex  eifdem  fdhulu  compingAtur  ^ 
cum poflea fuerit  reflitutA  ,  nen  evadit 
lia ,  fed  ttitm  WMvis  ^  qutt  uutt£-trat  :Jei^ 

em  tfiit  itmt%^}i4^*fi'^>^'^ 
fm-tmidem  matmU  rexdtftcAretur  t  inkt$ 

tAmen  eventu  nen  ceffat  ohti^Atio  folvett^ 
di  Cenfum^  m  tuUidtmiU  ff^t^ 
mum^  •  ■  • 
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'^T**  Ertia  qnat^ra  efl  »  utrum  de* 
^  bcr.tur  penfio  cx  Cenfu  conf- 
tituto  fuperaliqua  domo  ,  quaj 
'j>ofteafiiit  diruta»  auc  combofta,  ftd 
fienim  rcfcAa  ,  vcl  rcadificaca  cft  ^ 
Communis  rerohitiocrt.  C\ talis  doinus 
©mnino  ftiit  dcftruc^a  ablquc  culpa 
Ccnfuarii.CcTum  penicus  cxtmgui,ncc 
lillamcxcodcbcri  pcnfionem,  qu&vis 
domus  poftca  in  codcm  loco,&  ex  cd- 
dcm  matcria  erigatur.  ItaNavar.  fow- 
pKifUrh  «/«r*f.  tiam.  u8.  Molina 
Jifp.  394..  3.  Azor.  parre  5.  //^.  »o.  </(P 
Cer/fibuj,  cAf,  \  6,  &  reUtls  alt}! ,  Bonac. 
fm»  s.  efifp .  cmtrttltihms,  4.  ^«i»^/» 
iw#<-^, ».  ft^.  plurcfque  alii ,  quos  cicac', 
&fcquitur  Lcotard.  ^.^7.». 4. 

Ratiocft;  quia  domus  conftrufta  cX 
rr»ateria  ejus  ,qux  omnino  dcftru^la 
fuit,noncftcadcm  ,  quaj  ancca  erat, 
lcd  alia  divcrfa,  ut  feth  id  fpede  habe- 
tur.  L.  intcT  fiiputdMteni  %%.  $.  fscrnm ,  i» 
fne,  fF.  de  verhormn  ffhli^Mtiafiiinu  ^  & 
conftat  aroium.  /■  tjuiii  tamen,  to.  ff. 
/fM/buf  madis  uftufruifus  smittitmr ,  ubi 

decernitar  afumf^a^iim  navis vcf 
flomus  amitci ,  fiiUa  dc(lraatar,'lic^ 
poftea  cx  cddem  materia  inftaiirocurf 
crgo  cum  Ccnfus  non  fit  conftirutiK 
fupcr  domo,quac  dcnuoconftrudacft, 
fcd  tantum  fupcr  doroo,  qu^  antca 
conftnkfia  erat ,  &  oniaiii6  dcftrufta 
fuit,conlequenseft  nc  talis  Ccnfus 
omntno  percat,  juxta  rcRulLim  njpra 
traditam,qu6d  pereunte  rc  Ccnfui  fub- 
je ,  Ccafus  pahcer  cum  illa  cxtin» 
guitur. 

lUud  taAien  non  ■'iromerit^^uts 
^  ob^cict,  qu6d  diratS  domo  ,  adhuc 
pcrmanct  illius  arca,  qux  eft  pars  do- 
muSjCaque  potillima, reSy  §.sreMm, 
f,  defolHtitnibm.  Undc  non  dcbct  Ccn- 
'&n  totadomas  periffle,  (cd  tant&m  ek 
-fianB^acqueadeo  Cefumetiaro  fulum 
partc  extiniftum  eirc,  Hac  enim 
ratione  An_G;eIus  j»     lex  itiUfHe  ^infi~ 
me,  Authent.  de  non  Mlienandis  rehud 


pudValafc.  dejuri  "Errfhjt.  fj.  tf. 
flffcrunr  dcftn^if^a  ,  vel  combufta  do- 
mo  Emphytcutica  cafu  foriuito  tcnc- 
ri  Emphyccutam  domum  reficcrc  ^  & 
pro  folo ,  lea  area  eandcm  penfionem 
iblverc ,  quam  pro  tota  domo ,  juxta 
regulam  ,  Z.  1.  Cod.  drjnre  Et/fhyf.  qua- 
fi  ludiciat  pcrmancre  arcam  ,  ne  Em- 
phyccufis  cx  toto  videatur  cxtinAa. 
Nihilominus  nonlitfficerc»quud  per* 
mancatarca ,  in  <)ua  domus  erat  fita » 
ncqucquodineadcm  arca  domus  re* 
iKdificctur  ,  ut  Ccnfus  aliqua  ex  parte 
pcrmancat ,  doccnt  merito  citaci  Au- 
thores,  fiiidem  m  fimili  dc  Emphy- 
teufi  tenet  cum  alijs  Valalc.  ^r#« 
ttii^  citdto  t  quia  domo  dcftru  6  a  mu- 
tatur  rci  forma  qua:  non  confiftit  in 
folaarca,  mutata  auccm  forma  ,  tora 
rci  iubllantia  cenfctur  perempca. 
ittiistMm ,  §.  fed&ft  tfuU ,  f  4dexbikn$^ 
dum^  t^Lfefeti.if,  ff.  ^uihm  ntMlisiifiii 
fruSius  mmitt/itur ,  &  diild  /.  ijni  rtt ,  f  * 
ArcAm ,  f.  de  fclH*.  'ionihu<i  \  dcftru^a  au- 
autcincota  fubftantia  rci  Ccnfui  fub- 
jeAac,  Cenfus  cx  toco  dcftruitur,&  ex-  ' 
tidguitur.  Unde  «on  eft  audiendtts 
Virginius  rclacus  ab  AzorHipra,  dum 
aflcric ,  fi  molcndinum  Ccnfui  fubjec<* 
tum  dcftruatur,  &  poftea  reftituatur,' 
raanere  Ccfui  obligacum  racione  mo- 
lap,&  fiftularam,qu£C,illo  dcftFudo,rc- 
ananieroiit,  &  In  eo  rMsdiflcaco  c6llo« 
c^tcB  func,  cum  QoCY|u^daiw  partes  il« 
lius.  Non  cft,  inquam,  audiendus;  quia 
cftoejufmodi  parces  fupcrfinc  ,  t.imea 
moleodinum  fimplicitcr  dcftrudlum 
csft»  obt  ejus  jbisMrfcmel  everfa  eft,' 
iroqui  ectam  rati^kie'  tignof  om  &  ca^ 
mentorura ,  qu3E,  tota  domo  deftruda, 
permancnc,  Ccnfusinea  conftltutus 
cx  parte  faltem  pcrmancrct.quo^  nul- 
laratione  admittendum  cft.  1 

■Si  «ntem  domte.fubje^a  Cenfiii  93 
ex  totoevernkoon.iic«icdtantum  quar- 
damillis  pnrs ,  utteAum  ,veU!iquod 
ejus  cubiculum  ,  ita  ut  adhuc  vere  di- 
•  cacur  pcrmane  domum  ,  liccc  noQ 
.*i066grain ,  tucc^fi  calis  domus  rcficia- 
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tur,  obnoxta  man^c  anciquo  Ccnfui 
rolvendo^ucfupponunc  citaci  Dodo- 
Ks,  8ctradit  exprefsd  Booac;  diffw 

&  Leocard,  Ji^/t  q.  57.  *.+y.  vbi  ali- 

os  rcfcrt.  Patot?  quia  domus  illa  denuo 
refc<f^3  non  cenlctur  alia  ab  ca  ,  quae 
ancea  fuerac ,  fcd  eadcm  s  acque  aded 
eidem  omnin6  Cennu  maaet  iub* 
jefla. 

Quoddiftum  cft  dedomo,  id  fer- 
dicendum  de  navi  Cenfui  fubjec- 
ta ,  fi  cx  coco ,  auc  ex  parce  deftruatur , 
&  poftea  rcficiatur.  Hoc  camencrpc- 
ciale  eftio  domo,  qu6d,  fiiemel  ofqua 
ad  aream  dcdruacur  ,  licte  poftea  in 
eodem  ioco,8c  ex  eidem  maceriaconGi 
truatur,  noncenfecur  permanereea. 
dem ,  qua;  ancea  erac;  eciam  ft  eo  fine 
deftrttdafuiiTec,  ucitcrum  reaedifica- 
retur  jatvefo  navis.ii  eft  intentione 
fiiit  refoluta ,  ut  reficereoir » nonceno 
fttur  intcrcidlire  ,  fcd ,  compofitis  rur- 
fum  tibuHs  cnd  jm  navis  efle  incipir. 
Ita  cxprcfi^  habctur  /»  dt^i/il.  inter 
fuUntem  § .  fAcrAm^verf.  fed fi refieitmdm^ 
ff,d  verberum  fibligatiombm.  Rationem 
diverfitatis  crcdit  Barthol.  ibi^  pcten- 
dara  clTc  ex  eo,  quod  navis  fit  res  mo- 
bilis,  domus  ver6  immobilis ;  fedhzc 
ratio  raaoifeft^  convincitur  efTe  fal- 
ia ,    /.  f «r  nfmHfMim^    ff.de  uf  . fimt* 
tu  i  ubi  liabetor » quod  fcypbi  refoluti, 
&  poftcacxeadem  malfa  refcAi,  non 
ccnfenxur  cffc  ijdem.  Ratio  ergo  hu- 
jus  difcriminis  videturefle,quam  cum 
Angelo ,  &  alijs  aflignat  laibn  /»  dUf§ 
^.  iMcrMntn.  29.  ezplicaodo,  &  trahen* 
do  in  eandem  iententtSl  GloHam  mag'* 
nam  /'«  d.  l.  qui  ufumfrH^fttm ;  qula  do- 
tnus  deftruAa  oon  poteft  refici  ex  pri- 
ma  maceria  cum  in  dilToIuciooe  do- 
inds  plura  coirumpantur »  pcsiertim 
cttmenta » &  lapi4^ » &  ide6  tt€mpo(« 
fint  omnesinprtftioum  ftacum , 
priftinam  formamrcfticuirfccus  autcoi 
in  navl.  Cscerum  iic^c  domus  resdi* 
ficata  fit  dtyerfa  abea,qux  futtdcftruc» 
•^ia,  ac  prpiadetQ0onwqflfi(iiibji9<te 


4? 

titutus,  tamen  Cenfuarlus  ,<^uideftrU« 
%ic  domum  Cenficam ,  a  folvcndo  il<t 
lios  interelle, vel  noVo  C^fu  c6ft!tt»ti*  ' 
do  fupcr  r<s  aliqua,  non  libera^n  qtUA 
domus  illa,8i  Ccnfus  in  ca  coqftitutui 
pcrijt  voluntate,  &  culpS  CcnfUal-ij , 
quod  non  debec  verct  in  praijudictum 
Cenfuiftc,  ot  cooftac  ex  fuprdt  dtais,f » 
t.  «.  fii.  &  tradic  in  fpede  Navaf*  ctm* 
ment.  de  nfurit  ».  118.  &  cum  multil 
aiijs  Lco^-ard.^^  ufHris^  /f.  57. ».  57. 

Ex  his  facil^  potcft  intclligi ,  quid 
diceodum  {  quaodo  aha:  rcsCcnfui 
foppofitflB  fimiletmutationes  fubeunti 
quam  materiam  latd  pertra^ac  Ltom 
tard,  d.  tj.  57.  ubi  praccipud  duos  cafui  , 
connderat.Unus  cft,quando  agerCen-i 
fualis  aquisopprimitur,  ac  dcvaftaturg 
pofteaver6,proccdciice  tcmpore,  ref» 
tituitur.five  perbumanim  induftriam* 
five  per  caufas  naturales»  ,AIter  eft» 
quandoCenfus  crat  conftitutus  fupcl 
molendino,  &dominus  illud  dcmoIi« 
tuseft, e6 quodaqua  folitum  curfum 
tnutavit ,  atque  ex  eamentis ,  tt}oUI,6fc 
ali^  materiiprioris  xdificij  a|hid  mo« 
lendinum  conftruxir.  Quorum  rcfb<>. 
lutionem  apud  illum  videndam  re- 
micco.  7llud  vcro  nonomitcain»  quod 
Idem  Author  accingic  tidtm  qn*ft.  5;^^ 
».  55.  finlicec }  quflDdo  Cenfus  coflftt^ 
tutoseifct  in  vioea,  cujuaomnes  vi«« 
tescafu  aliquo  interiere ,  non  proptc-^ 
rca  Ccnfura  omninointchre  ,  fcdad- 
huc  fuftincri  ,  quacenus  ex  frudibus. 
ft>Itfedigi  poceft  }  quia  fioi}  Cefifetur 
confticucus  in  folis  vicibus ,  fed  etiaiH 
in  ipfo  folo ,  utin  fimili  dc  Emphy*  . 
tcufi  conftitu^a  in  vinea  ♦  vcl  *. 
oiiveco  dicimus  s.  diff^ 
t<A^.i*ii4.&nota^ 

...    4canl»  uH  

.. .%  ^         .  .ff»       ,  ■•• 

*'  *         ■  ■  *  * 
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r/rum  ^HandoresCenfttddefimtferr* 
Jrudum ,  vilmtMtmyvei  quam" 
$mitmnisfilebM$t  tefffH»M9t 
%il  fgrti  obligAtti  fiU 
vtndi  Ci^/utmi 

S.1V. 


SUMMARIUCH. 


Si  res  Cen(it4  emmne,  vel ex  fsirte^  red^ 
d*tur  ittfritiiupf*  i» perpetuum^^erit  ffrc 
firtiMdliterCetfftts^  velemnino  ,  vel  tx 
firtiyfrMt  iffiresfuerit redditA  ittfrugt' 

SisMtemfts  filstm  id  timpm  rtdditmr 

tftfru^itifi,  Mcnferit  totaHter  ^  autptrti» 
Mliter  Cenfttt,  fed  integer  folvcnius  efi  , 
etiam  prc  illis  stUM,  quthus  res  frulius  nc» 
tttlit. 

frtiSt  fti  wnt  htelliguHtar ,  «i/P  ifui 
teiMMmemt ,  dtdnliis  txfimfs ,  &  imti^itu 
ikidem. 

CenfuMriits  iiberdtar  d  fohenh  Cenfit 
Jtedli  relitnfuettdc  frddiiutt  ,feu  hshtndi 
fridereUffi»  ihidtiis. 

Ltgtmitmmmm  tx  rtrtt fitmdt  nlic'» 
tum^ntnpifit  fclvi  ex  fru&ibus  umim 
immi ,  fupietur  ex  fru^iibus  fequeiitium  nn- 
mcrum  :  imc  exfrn^ibui  prdcedemtium, 
fidd  idfuffictentes  fuerint,  m  97. 

Sisdtempus  perect ,  vei  redditd  fh  ilf 
fingifiru  dii^udfinniCtmfitti^dekirii»* 
ttgrtmfenfionemex  pdrti  reiiqua  ,  endit 
ZeJ?ims:ffdhcc  nonpidcet,  n.9%. 

Si  Ager  Cenfui  fuhielfus  coli  nen  pcf" 
fit  dliquihns  dnnis ,  rdticne  helli,  dui  hcfii'- 
tmt^vti  pefiu ,  nen  pnitide  ttftt  «^/rftf* 
tin  fihmdi  penfiintm  ititrnm  tmncrum : 
ficustntem^fi  iffiftsCtmfit^tt^nfo  tk 
itifiihns.  ».99. 

Ccnfcrme  ndturali  d^fuitdti  efi  y  ut,fi 
'ttturei  Ctnfitd  dd  multts  nnnn  reddittk 
fit  infrugiferd  ,  penftt  U 

ftfftfm  tmimm^  figtd 


dicis  relinquendum.  n.  teo. 

Si  ret  Ctmfan  Itnge  ptmdtnts  ffmBm$ 
firtt ,  (fudm  ferrt fittbmt » fMM/#  Ctnfmi 
fuit  fuppofttd  t  mtm  prtimdt  Cenfus  dii^m 

€X  p»rte  minuttur  ,  fed  inte^rs  penfti 
filvendd  efi  ,  ft  res  ilLxm  reddert  pof^it ; 
fm  minns  qutmtdm  pe/it  redd  re  ^  CT  fi 
tuhii  dtfirn&HntCtmfimri^  rtiimfmitmr, 
mmm^  lOi, 

QUarca  quacftio  eft ,  an  quando  9f 
rcs   Cenfui   iubjcda  dcfinit 
fiscre  fruAura ,  vel  in  cocuni» 
▼el  qoamum  ancea  folebac  »  ceflac  ex 
toto ,  auc  cx  parce  obligacio  folvcndl 
Ccnfum  >  Huic  quaeftioni  mulciplici 
<iiltmdlione  rcfpondendum  efl:.  Dico 
igicurpnoao.  Si  rcs  omnino  ,  vcl  ex 
panc  leddaciir  infruduofa  in  pcrpc- 
luum,  perit  proportionalitcrCen(us, 
vel  omntno,  vel  cx  parce ,  prouc  ipia 
rcs  fueric  rcdica  infrugifcra.  Ica  de- 
9CrnicPius  \ .indifU  Bu.la  de  creandis 
Cenjibnsi  elTcque  hoc  fecundum  nacu- 
famconcraAik  Cenfoalis,  fcnciunt 
Comn.tiniccr  DoAores,uC  apud  infra 
cicandos  vidcrc  1  iccr.  Racio  cft  apertai 
quia  res  infrugifcra  cft  fuaptc  nacura 
incapaxrcddendi  penfioiicn-i  annuam: 
ergo,ubi  rcs  Cenfica  ad  cum  ftatuni 
venk,  iictota^  vel  fecundilkm  aliquara 
partem  reddita  fit  in  perpetuum  fteri<* 
Iis,  neceife  cft,  ut  pari  modo ,  ex  toto  , 
vel  cx  parcCjCcfrccobli^atio  rcddenda? 
penfionisicum  ejufmodi  obiig.uio  C  c- 
iliaiis  (ittoca  incota  re  ,  &  pars  in  par- 
cecei,oecpoiBcconfiftere  com  pcrpe- 
tua  incapaclcate  teddendt  penfionem  t 
fublaca  autcm  cx  toto,  aut  cx  parce 
Reali  obligacione  penfionis  folvcnda: , 
Ccnfus  parimodo  excinguicur.Confir- 
aiatar  jquia  io  ordine  ad  reddendara 
penfionem  aiinciam ,  &Cenrom  Real^ 
confervanduflbyptfolnde  eftrem  cenfi* 
cam  rcddi  cx  toto,  aut  cx  parte  infruc- 
tuofam ,  acquc  cx  toto ,  auc  cx  parte 
incerire :  fcd  re  cotaHter ,  vcl  partialt- 
iMipMsttpcS ,  Cenfos  pro  rhcailliufl 
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hlflirtirn  ,\lt  Tupra  oftcndlmus  :  ergo 
codcm  modo  penc ,  re  cotaliter  »  vci 
j^artialiter  redditaiiifruAuofa  inper- 

Unde  inhocClfu  ccnfiurius.rcu 
vcnditor  Ccnsus  manet  libcr  tam  a 
pracftandis  in  po^crum  pcnfionibus , 
quam  a  rcllicuendo  precioemptori ,  uc 
bcne  cuai  alijs  advertit  Leotard.  ii 
ifwis  •  f .  ^f.  n;  u  Nain  fi  Ccnfus  perit» 
CJonfcquens  cfl,  utpro  rationc,  &.  pro- 
partione,qua  perit,&  quatcnu^  frudus 
non  fulBciunt,  (us  non  fupcrfitad  pen- 
Ibnefexigendas.  L,%,c§d^degllmrimt 
^ptbult  Icem  cltn  res  empta  pereac 
cniptori ,  non  vetldicori. l.t.  &  l.  cnnt 
imter ,  Cod.  dec»mmod«i&  pcric.  rei  vendt 
Cpnrcquensetiameft ,  utpcriculum,& 
cxtinflio  Ccnsi^s  dimnum  ftc  einpco« 
fii ,  Scfion  venditoris.atqoe  aded  qiidd : 
hjenon  obligecur  ad  reddendum  pre- 
tiom.  Quod  intelHgltur  ,  nifi  culpa  fua 
Cenfus  DcrijfTcr.  Proccdit  autem  hxc 
doArina  in  Ccnfu  confticuco  fupcr  re 
certt ,  Sc  determinata  i  ham  fi  litconrA 
ticutus  fuper  rcbns  inCcrtis ,  cafu ,  quo 
iclliccat,  alicet  diccndum  eftjjuxtafu*. 
pra  di(^a,f.-i.  n.lj^&^o. 
■  Dico  fccundo ,  fi  rc$  Cenfita  fcd* 

^  4^cur  infruAuofa  folum  ad  tempus  , 
<ion  perit  totaliCer^iuc  partiatiter  Ceft' 
iits ,  fcd  inrcgcr  folvendus  eft  ,  eciani.* 
pro  ijs  annis  ,  quibus  rcsfruAusnon 
tulir.  Ita  Navarrus  commenurio  de 
mjuris  mum,  xij.  c^uAjl.  27,  Azor  /^r- 
u  a.  Ukn  10.    .  i,  fM/F/M.  6.  &  7« 

mimm»  9t.  Rebel.  %.  ptrte.  lih.  to. 
0Mm,  11.  &  multis  alrjs  relatis.  Bona- 
einA  di^Ia  dtjff.  3.  de  centrAiiibifs  ci^xfi^ 
4.  funBomnicB  ,.»Mm.  it.  &  Lcotard.; 
piVirei  refisreflt^  Miffd  ^eflimt  f/. 
'   '  j.  Ucdt.  in  oontrarium  il^  Molihi' 
dffp.  490.  Mum.  i^.  ubl  tenct  ,  fi  res: 
aliquo  anno  propter  cafum  forcuitani' 
iruff^us  non  ferat ,  non  ccncri  Ceofua«t 
yluin  ad  pcnfionem  pro  HLcc  anj»  (bU 
^odinr  fix  nacis».  dwiteaArii  GcH^ 


nort  tamen  fuMcicrttes ,  fat*?  c/Tc  fi  C6* 
fuiftx  iUos  rclinquac  ,  dcdudtts  inde 
expenfis ,  8t  induftria,  eo  quod  fritdut 
non  incelligantur,  nifidediKlis  impea-i 
fis.  L^frnitm  ,ff.  folnto  mgtriwonio,  /.  14 
Cod.  defrudibm ,  &  litis  expenfis.  Fun- 
damencum  vcro  noftrx  rclolutionit 
eft}  tum  quia  nuUo  jure  contrarium 
habetur,ut  affirmatNavarrut  iundMtt 
Tum  quia  ,  fi  grave  videatur  Cenfiia^  ' 
rio  folvcrc  pinrioncm  ex  pradio, 
quod  nullos  trudtus  rcddic  ,  facild  fe 
poteft  hoc  oncrc  libcrarc  ,  derclin- 
quendo  prcdium  »  feo  habendo  pro 
^erelido ,  uc  bcne  advertit  Navarrut « 
& conftatexdiAis,$.i.  Tutede* 
niquc  ,&  principaliter  ,  quia  Ccnfus 
noncft  impofitus  fuper  frudibus  rci, 
lcd  fuper  ipfa  rc  ,  uc  opcimd  contra 
>^enocbium  probatieotdrd.i«£Fif««^ 
tiofie^7.nt  II.  crgo  quandiu  fes  non 
redditur  fimpliciter  infrugifera  ,  fcd 
tantum  ad  tcmpus ,  mancntc  probahi- 

fpe ,  qod  poftca  rcddcc  frudus  fuffi-> 
cientesintegro  Cenfiit  folvendo»  eti« 
am  quoad  penfionet^  quc  annis  fteri« 
lirntis  rcfpondent,  nonceflatcjus  obli* 
gatio  cxroto,  aut  cx  partc  ,  fcd  intc- 
gerCcnfus,  &  omncs  ejus  pcnfiones 
ex  illa  folvi  debent :  &  ad  /ummum 
differri  poteric  earuM  folutio  ftd  tem* 
pus » quo  frAdus  ferre  ca  perit. 

Confirmatur  primo  ;  nam  qui  /c  o- 
bligavitfolvcrc  ,  vcrbi  caufa,  ccntum, 

propteraliquod  tcmporale  impedi- 
m^Atuin ,  vel  inopiam,  in  quainbJeve*  l 
pit  y  non  poteft  folvete  hit  ihnis  pro-< 
ximts ,  non  propterca  manct  deobli» 
gatus  fimpliciter,  fcd  debctilla  folve- 
vcrc  ,  ubi  impedimcntum  ccfTavcrit, 
velad  pinguiorcm  fortunam  devcne- 
ilt,ut-eft  tommunis  fententiat  ergoi 
fimilittrdi<!endufdclereCenfui  obll« 
g$ta,  endcm  cnim  utrobiquc  eft  ratio, 
Gonfirmatur  rccund6,quia  firclinqua-- 
t^r  alicui  annuum  legatu  cx  cerco  fuo« 
do,&  non  poffic  folvl  ct  fhi^Hbot  «11«! 
u»  annf,fuppletdr  exfiu^ibus  fcqoen^ 
tjfkmiQiSulJe^MHMii^iivuuf,  deMiMMi^ 
fi  leistin 
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ir^ithcT^o  liffiiliter  in  prarenti.Quin* 
ctiam  addo  fatis  probabile  vidcri ,  (i 
praidium  Cenrui  rubjcdtum  hoc  anno, 
vcrbi  caufanon  potuic  rcdderc  totani 
pcnfioncm ,  fupplcndam  eflc  cx  fruc- 
tibus  anni  fiipcnoris ,  fi  ad  id  fulKcicn- 
tcs  ftjcrunt.ut  dc  annuo  legato  cxprcf- 
habctur  in  /.  rx  eo  •vin»  ^i.^.de  ttiii'-^ 
C9 ,  vtno ,  cr  olet  te^tlo, 

^8  Imo  crcdit  LcfT.  din»  «.  88.  fi  ad 
Ccmpus  pcreat ,  vcl  rcddita  fit  infru- 
gtfcra  aliqua  parsrci  ccnfitae,  ui  fi  cam 
flumen  ruptis  aggcribus  occupavir , 
dcbcri  integram  folutionera  ex  parte 
rcliquajfi  aliquos  fru^^us  ferat,(utiquc, 
«tcgo  intcrprctor.toti  dcbitae  penfio- 
nipares.  )  Hoc  tamen  mihi  vidctur 
difficil^j  nam  cum  Ccnfus  conftitutus 
fuper  re  certa  fuodatus  fittotus  in  to- 
ta  rc ,  &  pars  in  parre ,  confcqucns  eft , 
m  pars  rci  folum  fitobligata  parti  pcn- 
fionis  fibi  rcfpondonti  ,  non  vero  toti. 
Undc  hcdt  fateamur  quodrcddita  in- 
frugifori  aliquapartc  rci  ad  tcmpus , 
ron  ccir.it ,  ncque  minmtur  obUgatio 
folvcndi  intcgram  penfionem  ,  tamen 
non  apparet ,  curcx  parte.  quae  fruAus 
profcrt  intcgra  folutio  dcbearur. 
Quarcdicendum  tn  hoccafu  videcur, 
exparce  frugifcradcbcre  folvi  partcm 
penfionis  ,  quac  illi  rcfpondct  ,  &  pro 
folutionc  alterius  parti^  obligari  tan- 
tum  partcm  infrugifcram  ,  ut  faltera 
cum  potcns  fucrit ,  tunc  rcliqua  lila 
penfionis  pars  ex  ea  folvatur. 

99  Ex  his  colliges ,  fi  agcr  Ccnfui  fub- 
je^us  coli  non  pollic  aliquibus  annis  , 
ratione  bclli ,  fCu  hoftium  agros  infcf- 
tantium  ,  vel  ratione  peftis  ibi  graf- 
fantis  ,  non  proindcccifare  obligatio- 
nemfolvcndi  pcnfioncm  illorum  an- 
Dorutrii  utin  fpecic  tradic  Azor  d'&i 
(j.  6.  rcfcrcns  pro  fe  Conradam,&  Mc- 
dinam  ,  idquc  fivc  Cenfus  fit  fru^ua- 
rius.five  pccuniarius.  Alitcr  diccnduni 
eft ,  fi  rcs  ccnfita  capra  fit  ab  hoftibus  i 
j»am  ttinc  ccnfetur  toraliter  pcrcmp- 
t.n  ,  ut  ciiT»  Abbaro.  lafone.  &  ali|stra- 
dic  Valafcus  de  jurt  emp/jyienii(fi , 


tj,  fnb  ttnm,  15.  verf,  Ver^m  emif^M^ 
qui  indc  infertcitra  dubium  eflc  ,  rc 
einphyccuiica  abhoftcbus  capta  pcn- 
fionem  ex  ea  non  dcbcri  :  fimilitep 
ergo  dc  rc  Ccnfui  fubjcda  dicenduni 
cft. 

Dubitatur  autcm^  an  pro  anno , 
vel  annis,  quibus  rcs  cenfita  fruAui 
non  tulit ,  teneaturcenfuarius  folvcrij 
pcnfioncm  fuo  dic ,  vel  expc^andum 
fic,  utcxipfa  rc  fru^us  proveniant.» 
Ccnfius  p*r/.  13.  ^«*y?.  ».  art,  5, 
»»m,  ti.  alias  i7«x/?.  3«.  tcnct  quod 
filtcm  cx  a:quiiateexpcdandum  eft , , 
concrarium  vcro  fcntit,  &  multis  pro- 
barc  contendit  Lcotard.  diHi  efujtli, 
57.  num.  »7.  dt  fetiij.  Mihi  tamen  d\C- 
tingucndum  vidctur.  Nam  vcl  rcs, 
quac  hocannonon  fru<^ificavit,  fupe- 
rioribusannis  tulitplurcs  fru<f^us,  ex 
quibus  pcnfio  hujus  anni,vcl  in  totum, 
vel  in  parrcm,fupplcri  potcft,vtI  non.» 
Si  primum,  folvcnda  eft  f>cnfio  fuo 
die ,  quatcnus  cx  fruAibus  anrca  pcr- 
ceptis  fuppleri  potcft,  juxta  dtcf,  L  ev 
eo  vifio ,  f.  fie  tritico ,  vino^  &  olee  /r^r^- 
/*.  Si  fecundum  cxpe<{^indum  eft, 
')ii%t3id.  I./effM/umj  §.  vin/i  ff.  de  Mnnua 
^'X-  Quo  pa^o,  qui  dcbct  pcnfiopcni 
rcfervatam  fupcr  frudibus  bencficij, 
cogitur  folvcrc  cx  fru<ftibus  fubfeqn6- 
tis  anni  ubcris  penfioncm  ,  praecedcn-' 
tisfterilis,  ut  tradit  Gig.is  de  penftMn, 
«l»M(t.  6».  num.j.  Quod  amplius  con- 
firmari  potcft  cx  didis  ,  numer.  97.  ii$ 
frincipio.  Maxim^  autem  hafcrcfolu- 
tio  procedcrct,  quando  convcntura 
clTet,  uc  penfio  prarftaretur  ex  fruAi- 
busrei.  Inquo  cvcntu  ctiam  Lcotard. 
rtnm.  21.  admittit  ,  cxpc^landain  cHe 
uberrarem  fcquentisanni. 

Video  contra  pradida  polTc  ob- 
ijci  )  quod  quando  res  emphyteutica 
rationc  bclli «  aut  pcftis  coli  non  po- 
tuif ,  dcbct  rcmitci  pcnfio,  nifi  ejuf- 
modi  impedimenta  modico  tcmpo- 
rc  durajTcnt ,  pura  uno,  vcl  duobus  an- 
nis,  ut  docct  Valafcus  diCtM  qus^.  ir, 
s  ntim.  tj.Item,  quod  propter  ftcrili- 

ucem 


Google 


DiTp'  i  Sea. 

tiiem  contin^efitem  io  re  loeatft ,  ex 
aliquo  cafii  forniteo  ,  debec  locacof 
peaBoneinfemittere.  l- litet,t.  c»dM 
hcite .  '.  f:  urtfi  y&  l.cx  ctnduBo^  §.fi  vk 
temfefUits  ^ff.  etdemtiiulB  ^  f^r  cMf.  ffp» 
ter  Jft  iiiittttm ,  de  i*CAtc ,  iib,  4.  OrW, 
ZBptttt*  $it»i»  %7.  Caetcrum  ad  has, 
81  §miles  obieAioiies»  fiidldcfkd»* 
verfam  rationem  alBgfiare  1  qtiain<^ 
obfemincisiuiiiciminoraBiiioaopQff* 
tet. 

lllud  vero  non  omircrim,  fatis  con* 
fotnc  naiorali  «qoictti  videri ,  fi  to» 
ca  res  Cenfira  admttltotamioi  reddl* 

^afitinfrugifeni,  tuoc  penfio  talium 
annorum  poir«(rori  rcmittatur,  Unde 
AzoT  fnprM^di^ia  ^m/t,  7.  creditjjudi- 
cisarbicrio  idcfle  relinquendum.  Tan* 
dem  hoc  etiam  moooerim ,  plttrimtal 
hac  in  re  valcre  confuctudinem :  ita* 
queubide  iltn  confl)tucrit>eiftandum 
eiTe ,  poftpoficis  DcdoffHffl  opinioni» 
bus. 

isi       Dico  terti6 ,  fi  res  Ceofita  loogl 

eiQciores  ferat  firoAiis»quan  fent  fo* 
hat,  quando  Cenfiii  fuic  fiippofit»  » 
non  proinde  Ccnfus  aliqtia  cx  parte 
minuitur ,  fed  intcgra  pcnfio  folvcnda 
eft ,  fi  res  illam  reddcrc  poflit :  fin  mt* 
nos,  quanraro  poflit  teddero  •  etiam 
aihil  de  lirilis  fivaihiii  Cenfiiario  te- 
Itnqoator.  Ita'  Navar.  cmttiftgf, 
nfnris  ,  nim.  wj.  Molina  di^fM.  591. 
vnm,  j.  &  LcC  d^9  egf,  »1.  dabttst» 
u.  tium,  82.  Ratio  efi  1  quia  in  hoc 
cmtn,neqaeextoco,  nequeevpmte 
liBsperijcaacinfhigifcra,  &impotcns 
ad  penfionem  reddcndam  cfFcda 
■fifi:  ergo  non  manct  dcobliga. 
•  •  ta  ^folvcnda  pcnfionc,  vol  ' 
to£a,vclquoad  partero, 
pfontiHaflirdddtBft 
poceft. 

fl 
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SECTIOSEPTIIil^ 

2>e/kSi(atMe  reiCen/MififfefitMi 

CUm  fiiperiott  firAiooe  explicn» 
erimtts  dcfieiidentiam  ,  qoani 
Cenfiis  habet  ite  Cenfita,confcqueni 

cft,  ut  hJc  dicamiis  dc  fubjedione» 
quam  ipfa  res  cx  illo  contrahit.  In  quO 
Donnulla;  etiam  involvuntur  dubiu*^ 

tfonet  inagiii  amumu^  quc  anlnl 
Boii  poiiint» 


f^Htm  rei  alicm\Cenfm  /uhjens ,  it^ 
Uli  fi$  iiddi&d  t  ta  neftieat 

^eriCe^fi» 

^ » -  -  » 

SVMii4RlOM, 

NiH  p»ffe  rem  um  Crnfei  fnbieffem 
fnppeni  tlteri ,  etiem  fi  turiuf^n*  ft$  C4* 
fAx ,  diqui  1>eBeme»dflmenmi^  tetm.  • 
tos» 

tOJ.^f/ff 

timen  vendit  Ceafum  fuper  rt  4/* 
tefi  ebli^ite  ,  tenetitr  de  et  admpoerr  emp^ 
ttrem  feiintdi  €m$As  ,  mifi  fritr  Cettpie 
efel  Rediei$SMi$^&  ve$$diter  iittrt$ieei^ 
/fs$it$$redimer$ »  e§n^  ed  id  fttettt^  « 
$mm.  le^ 

rtriim  venditie  CettfusfMfer  reelterk 
Cenfui  fnbjeiia^  net$  Mdmemite  4mfter9' 
ek  pritri  Cn$fn  ,Jh  onftfc»  mk  sotfo 

^i  emit  i^nor^nm  Cenfum  fitfet^ 
re ,  (jnjt  iUnm  reddere  ncn  pcterdt ,  nom 
tenetnr  reftitnere  ,  nee  cemfntnre  in  fent'* 
$em  pe$4mmitit$iif ,  dnrmte ifftmimid^ 
wtt^\  &^$  dm  ig9$rntiie\  emt  wem 
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attUu/faati  cjtts  ignwMti*  fiek»dttmftti 

jSm  d ffcientev  ftu  emit  Cenfim  fnfet 
rt^^nMf4ttr»fil  imreddere^n.  lo^. 

gci  Vy  Riii-a  duhitntiocft,  utrumrcsali- 
4.  cui  Ccnfui  fub)(.da  ,  ita  illi  flc 
f  • .  addi^la ,  ut  negwat  altcri-  Cco^ 
iiii  fupponi  >  Oomiriunis  fcntentiavii* 
dcturcflc ,  fuper  rc  uni  Ccnfui  fu^^jcc- 
ta  non  poflc  vcndi.fcu  conl^itiii  ni-umj 
uon  folum  quandores  non  poicjl  fcr- 
tc  fru<ilus  uttiquc  £iafficicntcs,<]uod  cfl 
pcr  fe  manifcftuin,  lic^^.contrariuia 
docuerit  Ccnfiu<5 ,  qucm  rcfert ,  &  rc- 
feliit Lcotard.  deuf^irU^ft.  ft.  <.  <^ 
feefa.  fed  ctia  quarif^o  '.lic.s  fcrrcpotcft ^ 
nifi  dc  confenfu  doDimi  prioris-Cen- 
ius.  Ita  Fctrortollcriu».»/»  prigmiuie* 
de  Cenfihus^  verht  Jli^nfnedi  CenfM  fu, 
fer  rthne ,  m  m.  4.9.  Azor  pnrte  5 .  lib.  10. 
cAp.  7.  <f.  1.  &  Eonacina  teme  %.  difp.  ie 
€$ntr.%rtilus  q.  4.  fuK^9  H»ico  ^  num,  p, 
Probant,  quia  flct  injijria pfiori Ccn- 
fuifta»,  fi  poAquam  res  tHi  elt  obligata , 
&obftri^a  CcnfdaH'obIiipattone»al. 
teri  Amiliter  obligctur  ;  cnm  eo  ipfo 
vidcarurpriorCdnfus  rcddi  dcicrioris 
conditionis,  etiam  iires  utrumquc  fuA 
tincre  poffit. 

H«c  tamen  &ntefitia  ,  nec  jure^ 
|teo  'f(i0icieDCi  nitiojie'  videtut  fiibni- 
xa.  Quarc  magis  probo  contrariam, 
quamtenctDuard.  inCcnflit.  Pjj  V.  §. 
»,  6.  n,  18.  cui  confcntit  Lcotard. 
diai  if.  56.  n.  2p.  illam  etiam  admttsic 
Feliciamw  de  Solts  A^*  dt  Cenfhme^^ 
etip,^,  m.  ^i.  ubi  liccttantumeitprcfs^ 
loquatur  dcCenfu  refervntlvo  ,  aflc- 
tcndo,  quodis,  qui  acccpit  fundum 
cumobligatione  folvcndi  cx  coCcn"-^ 
I2im>  potell  abfquccofifenfiiGenifiUtai 
cundemfundttmalteriinCcnfum  c5- 
«edere  ; '  tameo  idcm  procul  dublo 
Irntit,  ac  fupponit  dcCcnfu  config- 
rativo,  dc  quopotiHiimc  in  eo  capice 
Joquituri  &t  rc  vcracadcm  ,im6fiNrj* 
tior  de  illo  fift  tatio uc  conftdenfitK 

Picebic..  S«ade^  Imeo  Ikfiup^^. 


mb  qoia  .2ault6  ma^oddlAreft  ret 

•emphytcutica-  domioo  direAo ,  quaioi 
tes  Ccitfica  domino  Cenfus  ,&  camcn 

Emphytcura  poteft  rcm  emphyteuti- 
cam  aittri  obhgare ,  &  Cenfum  fupec 
iUa  conftituerc  abfque  confcnfu  <io- 
mirii»  ut  tradidimus  /V?.^.  «.53. 
ergo  etiam  Cenfuarius  poteft  rem  C6- 
fitam  alicri  Cenfui  fubjiccrc  ,  fi  cjui 
ctiam  capax  fit  abfquc  conrcnfudo- 
mini  prioris  Ccnfus.  Sccundo  ,  quia 
rcs  fpccialiteralicui  creditori  obtiga- 
ta  ifeu  hypothecata,  potcft  alteri  obli- 
gari  abfque  confimlu  prioris  credice^ 
ris,  fi  cxca  utriqiicpoflit  fnti.«;ficri,  ut 
fupponit  apcri^  jus  Lufitanum  iibro^. 
Ordinstteuum  ,  tttulo  65.  in  prindp/o- 
JDbi -punicnscnm,quirem  uni  credi<4 
tori  obli{ta(am,  alteri  fiir.iiiterobligac, 
refiri^oncm  fubjungic  ,  fi  non  fiii 
furticicns  ad  fatisfrscirndum  vtrjquc; 
Tertio ,  quia  oblijjstio  pcrfonalis,' 
qua  Peirus>  verbi  caufa,tenvturfol'« 
fcrc  uni  c>editorlretitum  aureos,  boti 
tollit,  quominus  idcn-.  Pctrus  jufld; 
ac  licitc  fe  pofl-it  obli-Tire  fl!rcri  ad 
alios  centum  aurcos,  fi  potcns  cflu-" 
trumquc  dcbitum  folvere  :  eriro  fi-' 
militcr  obliiJ^ata^  realis  ,  quaresCeo-> 
$ca  eft  obtigata  folveresnnu^m  pen^  ' 
fiQncm  u  ni  Ccnfiiiftac ,  non  tollit  qup^ 
minusalceri  fimiliter  pofTit  ad  aliam: 
pcnfionemobligari ,  fiutriqucptpfior! 
ni  foivendaBfufficiens  fic    -  .  .-^ 

Quarto  deoique  fuAdeiur  e0ica»  ^ 
cicer  noftra  refblotiodeftnie&dDfiiiK'  * 
dAmentum  coorraria;  {cntcntia;,  quodt 
cert^cft  falfum  ;  nam  etiam  in  Cifu^ 
quo  res  non  fit  potens  ad  fuftinen- 
dum  firQul  aliumCcnfum ,  nulluai  in- 
fertor  pc^judiciilm  pribrt  Ceafijifta? , 
ex  cQ  qood  ali|  Oenfui  fupponatur, 
quia ftmpcr  priori Ccnfuifta:  crir  (ai va 
fua  penfio  proptcr  jus  prarlationis , 
quod  illi  compctitrcfpe(flu  cuiufcum* 
quc  crcditoris ,  cui  res  poftea  fucrit  o» 
bligaca ,  yoxca  vntgarem  regulam:  j$i^ 
frier  eft  tempore  potior  eft  ]urt ,  de  re^ 

ffUt  jnris  i»  6,  &  i»  fotitr^  &  l.  «^''^- 
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Jlttof  \  ff.  ejm  pottoffs  i/ipi^rtdre  Ir/iieM' 
/ur  i  qux  rcgula  potiiTimuni  habct  lo- 
ccun  in  creduoribus  realibus  ,  c]ualis 
-cft  CenfaUU,de  quo  hlc  loqutmur.  Ita- 
^uc  mihicertum  eft>  ut  res  uni  CenM 
iubic^a  pollitaltcn  licitd  fiibjici.non 
oportcrc,  utidfiatde  confLnfu  prio- 
risCcnfuiHa:.  In^oyeru  juxcabuliam 
^ij  ^'f^l'  ^'J^'  explkutdam  ,  irritum  e* 
rit  paaum » quo  Cenfuariut  obligetor 
ad  ooo  fubjiciendam  rem  alteri  Cen- 
lui  I  quia  una  cxcondfionibus  in  ca 
Bulla  rcqutfitis  ad  contradum  Ccnfu- 
alem,  eA;,uc  non  adjicucur » nec  valeac 
padaiii  to&rens,  aut  rtftringcmftt* 
Cilltatem  alienandi  rcm  ceniitam,  fcd 
talisres  feropcr,  &  libcre  alien^ri  pol- 
fit:  patet  autem  conftitucioncm  lecun- 
<li  Ccnsus  ciTc  quandam  ipecicmalie* 
nacionis  illiusrei.  ' 

AUund^  autcm  potcft  prior  Cen<^ 
iusredcre  injuflam  vendirioneai  nb^ 
\\  Censiis  ru}icr  cndem  rc  ,  ncmpccx 
p  utc  c)us  ,  cui  l>.-cun'ius  C"cn(us  vcn- 
cicrttur,  ficinon  dcceL;;uur  rtm  cllij 
alio  Ccnfa  oncratam  $  quia  Cenfb» 
conftttutusinreita  oncrata  cftvuii>- 
fus ,  &  dccerioris  conditionis  ,  quam  (i 
rcs  eircr  omnino  libcra,  cum  non  fic 
iia  iccurus  propter  jus  pra:Iationis» 
quod  priori  Cenfuiftae  compecit ,  utei 
£itidieri  debeacexcluib  qaohbet  alio^ 
coiiei  fimul  fatisfacerenon  polOt:  qui 
autem  vcndit  fcicntcr  rcm  vitiofjm 
DOndcCc<^o  cjusvicio,  pcccatconira 
iuftitiam,  6c  tenctur  empcort  ad  in- 
tetcfle,  ut  oonftat  ex  /.  inlitmmt^, 
im  frimif$§  ,  ff.  de  aHicmhw  emptu 
Vnae  in  rcgnoCaftella:  vcndcns  Ccn- 
fiim  fupcr  rc  alio  Cet.fu  gravata,  emp- 
tore  de  eo  oncrc  non  admonico ,  pu« 
nicur  amiffionc  prccii  taiis  CcnsOsin 
duplum,  &  infuper  cogitur  cum^- 
Siovtf  coilocare  in  refeciin-^  UtlUbe- 
turin/.  r.titnb  i^.  Ub^  ptevsitttec- 
ifomii.  Di<fla  autcm  injuJdlria  Ctfi 
pracipud  ccrnatur,  quando  res  non 
crat  capax  ntriu^ue  Cens6f ,  tamm» 
credo  incerjretffo  ctiam^q^ttklo  ie| 


VII.  §.  I. 

utrunqum  porcA  ruftfnere  j  quia  tunc 
etiam  iccundusCcnruscft  vitiofus  ,  & 
non  adeo  lecurus ,  ficut  fi  rcs  ciTcC  om- 
nin6  libera  ,  ut  patet.  Vnde  In  hoc 
eciam  cafu  procedtc  diAa  lex  CafteK 
lae,  fi  res,in  qua  fecundus  Ccnfus  eon(^ 
tituitur  ,  erat  fpecialtter  ohligata  prio- 
rtCeniui ,  ut  benc  cxponit  Azcvcdus 
ffi,  cumqua  modcratione  noftra  eti^ 
am  lencentia  accipienda  eft.  Vltcirt^ 
us  autem  adverto ,  dcbcre  hanc  feti^ 
tentiam  intcHii:i  ,  quando  prior  Cen- 
ius  eft  irredimihilis  ,  aut  firedimibilis 
ftt ,  Ccnluarius  cft  impotcns,  aut  noti 
intendit  illum  ftatim  redimere  i  nam 
fi  illum  ftaiim  redempturus  fit,  pcf«t 
inde  manet  fecurus  fecundus  Cenfus^ 
acfi  cum  fuper  rc  omntnolibcraconf- 
titueret  j  unde  minimd  tunc  cmpto-  " 
ri  noccc>  celandoillum  de  priori  Ccn- 
fa,  ut  quando  res  eflet  onerata  Cen^ 
fu ,  verbl  caufa  ,  unius  modtj  tntici,' 
&  vcndito  fupcreadcm  rcalto  quatu- 
or  modiorum ,  ille  prior  cx  iftius  pre- 
tio  redimerctur. 

Pofito  ▼er6,qa6dpriorCdslusfit:  lo^ 
irredimihilis,  vel  quodCenfiiartusim^ 
[otcns  fit  ad  illum  rcdimcndijm  cK 
prctio  fecundi ,  qucm  fupcr  cadcm  r<3 
vendcret,  dubitari  ultcrius  poteft ,  an 
non  tantum  fit  ea  vendicio  injufta  ^  ' 
fed  etiam  nulla  ^  Adquod  dicendum^ 
•  fi  fesQtriimqueCeilfumruftinere  non 
poflit,  vcndittoncm  cflc  fimplicitcr 
rullam  ob  incapacttatcm  ret  ,  qua? 
ultra  fuas  vices  obligart  non  poteft, 
inqno  omnes  conVeniunc  Si  autem 
k<es  otriuftiue  Cenfns  fitcapax,ettanv 
tunc  crcdo  vcnditioncm  efle  invali* 
darr  ,  fi  cmptor,  cogniro  priori  Cen- 
fu,  alium  fupcr  c;i  non  cmcrcr;  quii 
tunc  dolus  vcnditoris  caufam  tali  con«  • 
tradul  dcdct:  contraAus  autem  bo# 
iMBfidei^qualis  hic  cft  )  irritus  cva« 
dit  CK  difpofiirionc  jnris  pofitivi  ,  fi 
dolus  alterius  contrahonds  ilH  cau- 
iam  prxbuit ,  ui  cft  communis  Doc- 
Mtm»  fcntentia  ,  &  paret  ex  iegt,&  . 
iriigitiUf'^  in  frijtc/pif ,  /.  Je  itU  ,  4f 
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J.ta  viyi  f.  prff  foch.  Caeterum  in  hoc 
caiu  hu|uimocit  concradui»  cii  irncus 
ifolum  iii6voref!iempcoria  deccpci.uc 
icilicet  poflit  4beo  rcQlire^  fi  Telic  iux- 
ta  do Arma  m  a  nobis  craditAm.  Mijj^.  j. 

de  i  entrsifibus  in  ^enere ^  fe^l.  i.  ftth  ctH- 
cln/ione  a^.  Undcfttalis  cmptor  cogni- 
to  poitca  pnorc  LienCu ,  vclic  mhilo-> 
sninus  pcrfiftero  in  contradu ,  durabic 
Cenfus,  quem  fupcr  illa  reeoiit,  quao* 
diurcs  utrumquc  fullincre  pocent;  & 
fi  fbrtd  dcvcneric  ad  ftitum  ,  in  quo 
iblum  poiiitaUerum  ruflinere,  cencbi- 
Cur  venditor,  autpriorem  Cennimre» 
dimere ,  fi  poffit ,  ut  iecttndus  perm** 
i|eat,aiitroIvereemptori  quahci  ejus 
intercrat  dcceptunn  nonclfe  ,  (eu  rem 
Don  cJTc  alio  C^cnfu  oneratam. 
•sg  107       Quando  vcro  Cenlus  venderetuc 
rnperreonerata  alioCenfii  redimibi- 
li,  quemfimul  fuflinere  poterac,  6t  v£» 
ditor  potem  eflcc  ad  priorcm  rcdimc- 
dum  ,  tunc  nullo  modo  clTet  invalida 
illa  vcnditio  proptcr  priorcmCcnfum 
emptori  non  dece£lum>ut  in  fimiij  crar 
dit  Gutteres  lih:  i,  frtiiksnm^uafh^ 
mnm^<f.\i^.  &Molina  difp.  )p4*«*1^ 
quia  lic^r  rcgularc  fit,  poffe  emptorcm 
rcfilirc  a  venditione,  qua  quis  fcicntcr 
ci  vendidit  remvitiofam,  non  mani- 
-  feftatocjus  vido  ^hoctamen  pfoceditj 
guando  vicium  eft  tale  ,  uc  non  fic  in 
poceftace  vcndentis  illud  collcrc  ;  in 
praefcnti  autcm  vendicor  poccft  vicium 
Census  tollere  ,  redimcndo  prtorem 
Ccnfum ,  &  rcddendorem  omnin61i- 
tieram  tergo  propcer  cale  vitium  oon 
d^Aum ,  non  poccft  cmpcor  a  con- 
tr.K^u  recedere  ,  fcd  cantum  potcft 
vendirorcmcogere ,  utpriorem  C.cn- 
fumrcdimat :  hac  cnim  ratione,  quan- 
dovenditaeftres  rojefta.rpeciali  hy*- 
pochQcacv  iliudque  oaiiS'pdAQa.oom«. 
peritur  ab  emptorc ,  non  poreft  emp- 
lOr  aperc  ad  rccifionem  contradus , 
fed  nc  rrs  po  oncre  a  vcnditore  hbc- 
rctur  ,  uc  coUigitur  cx     ex  fffitdijs , 
C9i,detwau»ii  Scibi  iiotantGlo&»< 


«  1 


Illud  ctiam  hic  notanclum ,  quatl- 
do  rcs  fimpliciter  crai  incapaz  Ccn- 
.fum  lundandl,&  nihilomia&s  empcor 
c)us  incapacicaremignorans  peonon^ 
Cenfual6  rccepit ,  non  teneri  poftea. 
cam  rcftituerc,  nec  in  fortcm  compu- 
tare.  Ec  fi,  dum  ignoravic,  pcnfionera 
iiliuscemporis  nonrcccpic,  po(fepo(^ 
tea  illam  exigete.  Ita  Molina  i-dif^^ 
|P4«».  4.  Azor  </.r4^.7.f.  «.  LeiP. 
i.ctp,  12.  dubtt.  12.  n.  79.  Leocard.  plu- 
rcs  cicans ,     »/«r/ir ,     y6.  n.  n.  tfy  12. 

alij,  idijue.  uc  tdem  Mohna  advercic , 
live  vendicor  fi:ivlflet  rcm  cfle  mca* 
pacem  iUtusCeofiis,fivc  non;  Rario 
cft,quia  licdc  vendttio  calis  Cenfiis  lue« 
ritnulla  quo  ad  confticutioncm ,  & 
translacioncm  jurisCcnfualis  in  cmp- 
torem,  tamen  non  fuic  nulla,  quoad 
effeAum  obligationis  ad  incerefle»  H 
decvidione»  nt  cft  rcgulafe  io  omni 
vcnditionc,  qua  quts,fivcfcicnter,  five 
ignorantcr  vcndiditrcm,  cujus  domi- 
nium  transfirrrc  non  potcrat  ,empcore 
ciufmodi  vitittm  ignorantc  \  ad  hoc 
«utem  inteteiTe  perdneoc  peofiones  U* 
lius  rcmporis,qno  cmptorCasdsdio^ 
tam  nunicatcm  ignoravtt  :ergopoceft 
illasexigcre.&retincrc.  Pro  reliquo 
ycroccmporcpoftquam  cmptoris  ig- 
norantia  ceflavit,diftingiiic  beoe  Md- 
linacitatus,  fiCenfuscrat  redimibiltt 
fufHcirnrcremprori  fatisficri  pro  inreri» 
cJlb  iUi  dcbito,  fi  vcnditor  ei  rcddat 
pretium,  vcl  squalem  Ccnfum  illi 
cooftituat  in  aliare  scqud  bona ,  &  fc- 
cura.  Si  antem  Ceofitseiat  itredimibl- 
lis ,  cogcndum  efle  vendiconnnadc6l^ 
tituendum  illum  in  alia  rc  asqud  bona, 
&  fecura  ,  fi  eam  habcat,  &  cmptorrd 
vclic,  fin  minus  obligandum  eife  ad  in- 
liegrum  predom ,  &  inteiefle  diAi  C€« 
lus  folvendum. 

Quando  autcm  quis  emcrct  Cen- 
fum  fuper  re,in  qua  fciret,n6  poife  cot- 
ticui  a  vcndicore,  auc  quia  jam  erac  fa- 
ds  ioaerata,vcI  qulaerat  aliena,auc  alio 
cx  capitc ,  tunc  nuUam  penfionem  ex- 
yfii  CMifttpefcipaBe  poflcCt  \  fi  qam 

pei»- 


Digitized  by  Google 


Difp.  I,  sca.  vn.  §  n. 


j^rtepiflet ,  tctieretur  cam  reftituere, 
auc  computare  in  parcem  prccij ,  ut 
hana  Kavar.  di^  cmme»tgr,  de  ujur^ 
».  »14.  HoL  di^^  difp.  34,4..  «.  4.  licfl; 
di^lo  n.  19  Rcginaldus  lih.  ly.  nam.  411. 
&.  cum  miilcis  alijs  Lcoiard.  d.  q.  56, 
»•  .  &  /eq,  quia  ncque  polTct  pen- 
Oooem  rccipere  ratione  contradus, 
cckii  htc  cfleC  prorfus  irrinis»  ncque 
ntione  uUtttsUicerefle  libi  debiti,  cum 
venditor  non  rencatur  de  evidlione, 
aut  ad  oliquod  intercfle ,  quando  cmp- 
cor  fcicbac  rem  fibi  vendi  noopoiTe» 
uc conftatex  t.fi fimditm  xj. C. de  tvk* 
tieme :  &  pacec,  quia  calis  emptor  fibi 
debet  imputare  ,  quod  inutilitcr ,  £c 
fruftrancd  contraxcrit.  Qutn  ctiam  u- 
furam  palliatam  in  ejufmodicontraAu 
agnofcit  mcrito  Navar*  Molina ,  &  Le- 
ocard.  Ueit  eiteiis ,  qoia  cvua  calis  Cea* 
Ibs  nulliter  omntno  fit  confttmcos » 
nullus  alius  eft  titulus,  quo  penfio  cxi- 
gatu  r.nifimutut.quod  empcione  fi  A*» 
tij  Ccmus  pailiatur. 


ytrkm  res  CeMfiti  ftt^jeifspe^tt  vem' 
dt  trrequifito ,  mintmeqite 
admenite  CenfU' 


%.  11. 


SUMMARIUM, 


Jfprekitur  pert  «ffrmitivi. ,  /  feU 
»Miitrs  eeiure&m  CeitfiudM  JfeSeti». 
mim.  tio. 

.  JSmddieendmm  Jfe&et&BulU  Pij  K 
detfeetietfeCenfMsf  ».tH. 

Cenfnetim  wwdems  rem  Cenfitem , 
hre^tedm^eCensus^nen  incidit  in 
rmnmifem ,  netjne  lenetm.fektere  knde» 
eiunm,  n. 

Cenfudrius  Jedufe ffedeli  fe£le,  nen 
fefefiinfediriidemine  Cenfih ,  ne 


Si  tdme»  rem  venddt  nen  decUtendb 
en^tert  tffe  Cmjtiifubjeifem ,  ejfet  vendi* 
0ie.injafia  tnterdnm  invefid^ ia five*> 
rem  en^teru  decepth  n,  114* 

# 

S'  Ecunda  dubitatio  eft ,  utrum  ref 
f  Cenfui  rubje<fla  pofRt  vendi  ir- 
•  requifito ,  minimeque  admonito 
Cesfiiifta  t  Refpondcturtiflirmaciv^,  fi 
ibla  natura  contradus  Ceafiialis  fycG* 
tetur.  ItaNavar.  diiie  etmmenime  dt 
«/•rATip.  px.  Molina  difir.  371.  ».  4. 
5.  infne^&dtfp.  jpo.  cUufuU  5.  n.  17. 
Valafi:.  dejure  Emfhjt^  j»,  num.  z^* 
Caldas  Peitira  d*  extMmne  Bmphy* 
tenfstaf»  4.«.  {7.  Valent.  tam.  i-difp, 
1.  (J.  %i.  punfto  7.  in  frincifie ,  81  Rcgi* 
nald.  hb.  15.  ».  411.  §.  fefireme  cen* 
ditie ,  idemquc  ca^tetl  Dodorcs  fup* 
ponum.  Ratio  eft » quia  lioHCenfuifta 
babeat  jus  realc  fuperfe  Cenfita,  atex 
eafibipenfio  folvatur ,  tamen  totiun 
cjus  dominium,  tam  utilc,quam  direc- 
tum  eftpenes  Cenruariura  :  qui  autcm 
eft  fimpliciter  domious  alicujusrei,  nd 
prohibecnr ,  quominiis  poffic  eam  li-i 
i)erj^  vendere>  &  alicnare ,  ut  fibi  libu* 
crit,  cx  co  quod  altcri  fit  obligatajcum 
fcmpertali  tertio  jus  integrum  in  ca 
maneat.  Unde  bac  ratione  dominus 
prardijyin  quo  alcerhabetjosiervitii* 
cis,  liber^  ilhid  poteft alieoare  domino 
fervitutisminimd  requifito,  vcladmo- 
nico.  Confirmatur,  nam  rcs  hypothc- 
cata  dlArahi  poteft  abfque  confenfil 
credicons,  ut  advercit  Solis  Uh,  ude 
Cenfihn,  eef,  to.  fiik  n,t,  verf,  frnteres,  > 
libi  explicat  ,  quafdam  lcges,qusBiit 
conrrarium  aflfcruntur,fo1um  probarc, 
quod  alienatio  pignoriR  fine  confcn- 
fu  crcditoris  fada,  jus  illius  non  diiTol- 
vit$qu6d  iecds  eflct ,  fi  creditoraliena* 
tioni  confendrec*  L,fidebitcr  ,  $. 
^nibus  medtffignnSy  vei hypotheca  foltaintg 
tnm  fimilihm  apud  eundem  Soh's. 

Dixi  autem  ,  Si  folenetur*  contrecm 
tm  Cenfnelis  ffeiietur  ,  quia  fpedata 
BaUa  Pi|  Y.  de  ereendis  Cenfkm^sJ^ 

^vaaui^  aUter  fe  res  habcc:  $c^c  «niai  . 

E.4  PoiW 
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Ponttfexin  oaflatuat,  ut  fcmpcr  in- 
tcgrum  ludcbuori  Ccnlus  re  m  ccn- 
liumalicnarc»cam  inccr  viyos,qukn 
ulcima  volunuce  i  addit  cameo ,  uc  li 
ca  res  vendenda  fir ,  denuntientur  do> 
ininoCensus  condinoncs,quibus  vcn- 

'  dcnda  eft,  ilieque  ca:tcris  cmptonbus 
prafcracur,  cxpcAecurquc  pcr  men- 
fem  ,uc  fi  volueric  eodem  pretio,  8s 
.cum  cifitem  conditionibus  il  Um  emac. 
QgodCcnfuiftaB  privileL^mm  nulloalio 
jurc  habecur  ,  ut  aliirmat  Navarrus 
fupra,  undc  falum  compccic  dommo 
Censds  poft  illam  Bullamconftituci,  £c 
«bi  illa*  recepca  cft.  Qjxaotam  vcfd 
vim  habcac  cjufiDodiprivilegium ,  ac 
fpeciatim  ,  uirum  rarlonc  illius ,  poflit 
dominus  Census  rctrahcrc  rem  ccn- 
ficam ,  fi  vendita  fit,  ipfo  non  adiTJoni- 
xo  ?  diceinus  difp.  (cq.  explicaodo  iU 
lam  daofulam  Bolbr.  - 

£x  his  colliges  Cenfuarium  neque 

II*  incidcrein  commiflum  altenmdorem 
cenfuam  ,  irrequifito  dommo  C  ensijs, 
nequedebere  laudemiuex  iliiusvcii- 
ditione,  oc,relatis  ati  js,bene  docet  Va* 
lafCttS^i«rr  Emphyt.  <j.  31.  ».  71.  &  ^j, 
ubi  cum  Capitio  ,  &  Rebuffo  add-t, 
hoc  proccd«re  ,  cti.im  fi  Ccnrnjnus 
alienec  rem  tanquam  allodialem ,  8c 
lilieram.Qtifle  omnia  inde  proveniunt» 
qoia  Ccnfiiarius  omne  jus  habet  fi- 
ne  aliqua  recognitionc  fuperioritatts: 
unde  liberam  ejus  dirpofitioncm  ha- 
bet  abfquc  mctu  commiiS,  vel  obli* 
gacione  laudemij. 

SI|  Colliges  pnsBterea ,  non  pofle  Cco- 
fuarium  ,feclufo  fpecialipaAo ,  impe» 
din  a  domino  CcnsOs ,  quominusrem 
vcndat  ,aliov^titulo  transferat  in  po- 
ccntiorem ,  ut  benc  advcrcit  Molina 
difp.  3po.  u,  t8.  quia  neque  ex  oatura 
rei,  Oieque  ex  vi  juris  humani  res  cei»« 
fica ,  vel  perfona  Ccnfiiarij  talem  fub- 
je^lioncm  habet ,  nifi  fpcciali  pacflo , 
qQando  itlud  cirec  licitum(dequopof> 
Cea]>eam  concrahcrct. 
!  Si  auBem  Cenfiiariiis  remveDdc)* 

tH»  jpefettafdUa  Ufachttg|tton  declafaadp 


emprori  cffe Cenfui  fubjeftam,  inja^ 
riao^  illi  tacercc ,  &.  ex  ea  partc  taliS 
vendicio  eflec  tnjufta  ,  &  iotefdum 
etiam  tovalida  io  iavorerocmpcoris 
decepti ,  ut  ab  ca  refilirc  poflit,  fi  velir, 
ut  quando  rcseflct  onerata  Cenfu  ir- 
redimibili ;  Uquidem  in  poccitace  ven- 
dicoris  non  efletillud  vitium  attferre  / 
vetiditio  autem,  inqua  occukaturvi* 
tiumrei  vcnditx  ,  quod  venditorau- 
ferre  non  potclt ,  eft  invalida,  ut  poffic 
emptor  ab  ca  reccdcre  ,  ut  conilat  cjf 
didis,  fraudtnti^  n.  106.  (ecus  di« 
cendom ,  fi  Cenfus  elTet  redimibtlis  ^ 
fiquidem  tunc  poflet  vendicor  vitium 
auferre:  undeintah  cafu  folum  pof^ 
fet emptor  agere,  ut  venditor  Cenlum 
rcdimcrcc,  uc  in  fpccie  tradunt  Molt* 
Dsidif/>.      «.  ]|.  &  Guccrres  ufrMi- 


yirum  ri  ?  Cfn(tta  pofflt  dtvuU  im 


§.  III. 


SUMMAiilUaii 

Mes  Cettfiid  f*te0  ediefnri  mfhres 

peSe^ores  ,  rtetfne  epptfitttm  fete/l  dednci 
in fAcfHm^  qutnde  Cenjtu  fwftriUd  mitnr^ 

num.w^, 

Ftritm ,  re  Cenftts  inplnres  poffefftres 
dhuifi  ^pofitCenfniJtA  exigere  m  ^titikei 
tmmfeMfititmht/tiitbm  ?  m  u4* 


TErtia  dubitatio  cfi; .  an  rcs  Ccn- 
fui  fubjcda  poffit  dividi,&  a- 
lieoari  in  plurcs  pofl*eflbres|k 
Refpoodeo  affirmadv^  cum  Narar. 
tomment$ri$  de  mptrit  nnm,  u^,  Kzot 
fArt,  3.  Ith.  10.  cAf.  II.  q.  s.  &  cartcris 
communitcr.  Nullo  cnim  jare  id  pro« 
hibecur  3  imo  ncc  fpeciali  aliquo  pac- 
e»{»rohiberi  ^teft ,  juxta  BoUam  K) 
If,  de^Msgdit  Csi^itt^tnm  aonullei: 

.  iguodli- 
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quodlibetpaftum  rcftrii^gcfis  libetta* 
ttfm  alicnandi  rcmCcnfltnm  ,tam  m* 
tcrv)vos  quam  ultima  voluntatc  j  qui 
auccm  pacirccretut  cum  venditortf 
CensOs ,  uc  rem  in  pttttei  pofl^ejroret» 
dividere  noa  poflcc ,  hoc  ipfo  liberta- 
Cem  eam  alienandi  reftflngerct.  Und^j 
irritura cti i m  forct  p.i^lu r-n^r^uo <?m(*ii« 
Cenfum  paciiccretur  cum  vcnditore, 
tit  fi  parcem  rci  Ccnfitai  vcadiderit ) 
aliovd  mndo  alienaverlt »  tencatiif 
Cenram  Redimcre ,  u(  bcne  traditN  i-» 

Var.  J'-fi)  'Of/m^ntMW^  rlr  tifuris  ^  Pinfrt, 
iiy.  qiiii  hoc  ipfo  di<^4  lihert.is  alie- 
nandi  CcniuArio  rtftringcrctur.Juxta 
eandem  ver6  Bullam  tenctUf  C^nfiiia- 
riiu,  fi  velic rcm  vcndc're,  autalic}tiattt- 
cius  partcm ,  id  dcnunti.irc  domino 
Ccnfus ,  ut  poflir  cam  cmere  codcm 
prctio ,  ^cum  cifdwm  Coodicionibus« 
vendenda  cft.  • 

TJrrum  ver^  re  Ccnfita  f b  ploref 
poiTeirores  divifa,  poflit  Cdnfuma  eii« 

gerc  penfionem  fn  roH  hn?  ri  quohbct 
iliorum»  Rcfolutum  cW  i  nobis  ftipfA 
fe^.  x.n.xi,  ubi  paftcm  aifirmativam 
amplexi  fumus ,  quam  pf  aeter  ihieita- 
cos  requuntdreciam  Solts  Ul.  3.  CHh' 
Jibm ,  ci^.  1.       t8.  Ltiflafte  ie  itdmA 
'vendithnis  ^cif,  id.  <r.  14..  Cilias  Pc- 
reira  de  cxtin6li9ne2m^liyteufis  ^  rg^, 
m*im.  i^.  f9(i  medium,  Gabr.  Pereifa- 
dtcif.  iv,  t\iA  fanieii  hm2cat«  hifi^ret 
divifa  c/Tet  quafi  per  cbntraAum  cuna 
ipfo  domino  illius  ?  ut  qUJindo  domi-' 
nuscfFecit.  iit  par»  rci  ad*hcefetiir  in 
piiblica  fubhaftationc  >  quod  itajudi- 
catum  fbifle  alTerit:  item  Lefll-  /i^,  1. 
eap.  2t.  iMkiut,  t%.  ».  89.  &Regtnal. 

Ifh,  1?.  fr.  xit.  i.  neqttf  0  (itt  ,  &  /r.f. 
Snrd.  decif.  ijj.  ».  7.  Pcf^r.  de  Salas. 

con'ttrttti.  c  \\.n.  t<  Percs  ,  Gjfpar 
Rodrig.  8c  alij ,  quos  rcfcrt ,  &t  fcquituf 
;Arendani^<^C««tfW,  ^>#«  ^^.  jmw.  14,. 
&  cummolas  aliis  teotard.  ie  ffuth  ^ 
€f.  57.  "»»»,30.  ubictiam  rcFert^tiquos 
contrarium  tencnrc'?  ,  ur  Covar.  Fe- 
rferic.  Martio.  &  Cyriac.  quibiis  adHo 


VI.  §  I. 

bel.  bitrn  i.  ti^.  it.  cf.  Bottie; 
t^mfi  ^  f\  dc  ■tntrjcfthfti ,  tf.  4,  pun^i  ' 
knkfi/ib  nnm  38.$.  (jftanfi  fii  qLiialiji 
adducit»  Intclhgituraiitem  h^ec  rclo- 
lutio  »  nifi  dominus  Cenfus  divifiofil 
fundi  Cenfualis  confcntiat ,  fmc  ulla 
fui  jitris  refervanbhc.  Ircm,nifiin  pr6* 
liincii  ufu  fic  rcccptum,  utfingilli  poC* 
fcflorcs ,  pro  rata  tantum  fel  ,  qulirt 
p  flidciic,  obligentur.  Quas  limitati» 
ofies  adhihet,  &  lat^  cxpUcat  Leocard* 
i.if.  if* ».  ?9.  &  4-*^  Qui  ctJam  ti, 
&  3^.  dectarac  pfaifatam  rc folijfioneni' 
principalcm ,  ut  proccdac  ctiam  pro 
pcrifionibus  antca  decurlis ,  fl  agatue 
hypothecaria«  nifiCetifulitaineiscsW 
g^ndis  negligeoter  &  geflecic 


c^lf  obiigatio »  qu£  rei  Cetifitd  efi  a4fi> 
'  tri&apinlitm  fiivmdM  tf£i  ^ 

§.  IV.      .  •  : 

SVMMARWi^  . 

ol!f((iiiiott€m  rei  Ccs-iftid       fenfion$'  ' 
fBlvend*  ^ejfe  ohitgutioaem  trtfprU  itj^ii^' 
diecd-^mibi  PtiftresteiMttt/t.tift     '  ^  • 

Jiiimt  Vef$  HonnuUi  hMt  bf^^im^ 
tffr  irre^tifarem ,  ^  piffe  ex  ed  dt»ve«ir{' 
^nrrhdhet  rei pcfjfffor^ ^ntinfAciiijiriis  eX"  ' 
cifuone  in  honts  dchitoris  frinci^Alis  ,  vel 
/tdrednfniiitus.  «.  ij3. 

5/  Mtem  tm^or  Ceitpii  Htitit ,  fBffi  \ 
p^nfionem  eiti^ere  a  %'eridil0re  ,i>el  eji*s\ 
h-tredthas  ,  omfffopejfeffBre  rei  Cenfits :  &  * 
confcjHeri  tr ii'h  res  Cenfitd  fctedt ,  hdft^ 
froiftde  manere  vendttorem  Cenftls ,  veV 
e^n%  kjtreies  ieohtigttts  k  fenJioHe f^i^w*;^ 
isi  Wnm.  11^^ 

ohti^AtioteiCenfildprtCetsfa  fotven^ 
io  nan  eftffopri/i  hjmhec^  Jed  ffuoddtni ' 
tnas  rpfiifs  hi ,  tpia p^rennte ,  omninn  ex^ ' 
iti^nhitr  iki$^*ii9  ^ftivtuds  ^inpnm^ 
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Cenfyikm.nMftlhn prp^er  SulUm  Pij  t^. 
$d ftMuentis ,  {fd  etim  jttxt4  iffim  ret  «j-. 
fl»M«r.  tfum,  tto, 

Exflicgtmr  mffUis,  i/Mlis  fit  thlig$tt§ 
f^Cefifltd  preCeo[ufilifim4§,  9.1»». 

J^findo  nominAtnr  certt  rrS  ,  nt  ex 
t*  Mltqutd  annHMm  jelvatur  ,  a»  ^  quan-' 
do  tilis  res  m»nesa  hjfcthecnta  fro  /40 
{i  prxfiatistie  /olvetNkf  tmm»  tt/.  jnnBli 

Vude  difnofittu» ,  fent  n9min*ri  tUm 

Scstive  ,  Aut  folitm  demtnflrAtivr ,  id  stim 

juid  ex  lUd  Jahemdum  *  tbidem  remif' 
v}, 

Att  ^Ugtti$m  Cwfitst fit  fnfrie ftr- 

vhiit  ftiUti  9. 1»}. 

QUarta  diibitatio  eft  \  an  fubicc- 
tio,& obligatio,  qua  res  Cen- 
fici  peofiom  Tolvend«eftad(?> 
Ciida»6cobligatto  proprie  hypothe- 
em^  Affirmaot  A vendan.  reffonf  xx^. 
n,  13.  Alciatus  confiito  i.  Covar.  /./».3. 
'vtrisr,  csf,  7,  n.      &  6.   Solis  lib.  3. 
sie  Cenfib,  cuf,  ^.n,i.^  alij,  quos  rcfcrt 
«r.  iv  Idemqnexe  ipfa ,  quanvis  in  ver- 
bis  difocepet,  tenet  Lara  Antsiverfsr, 
iib.  t.  eaf.%.».t^.  &  30.  Fundanturin 
quadam  generali  regula  multorum 
I)odorum ,  quod  quando  nominatur 
certa  res ,  ex  qua  (blvenda  ,  vel  pecd- 
pienda  fitaliqua  prcftatio  annua^i^ifl 
rei  o6ref|irhypotbecata  protali  pr«(^ 
tatione :  quam  rcgulam  inducunt^rr 
textum  in  l.  cedicilis  ,  $.  infiituto ,  ibi, 
tseque  faenerMri  fmr  eas  ,  ubi  Bartholus, 
ftudiis,  Paiiius  (Jaftrenfis,  &  alij  yff.  de, 
iegutis  2.  &  i»  I.  fundus  ,  ubi  etiaoi 
Bartol.  f.  de  unnmt  legatis ,  ibi ,  fulvu 
tsmen  cAufa  log/iti ,  id  eft ,  onere  legati  j 
idque  maxira^  procedere  affirmanc , 
^iapda  .'paAum  copoeptum  cilct  per 
uiftionsm ,  fn^ ,  uc  vendo,  ausj^ro» 
tgjttoiiibi  e^Dtum  aonua  fuper  fi^Q' 
m^ojtunc  enim  induci  hypothocam 
fundi  docent  quaraplurirai  Do^ores  , 
qijos  iat^  refert  Valafc.  dejureMmphyt, 
j,  )s.«.  \7-p»fi  meiifiM^  &  e^s  fequeQs 

{(li^dttiffpmtft^^li^>. %^tt^^ a,  tf»  Mt 


Cum  ergo  ad  Cenfualcm  ptfnfiondnt 
nominecur  rcs  certa ,  &  onus  cam  foU 
yendifupertali  recoBftituacur,  con- 
(bquens  eft  manere  rem  pro.  ea  penft* 

9ne  hypothccacam. 

Addit  tamen  Covar.  &a!ij,  quos 
cicat,&  fequitur  Solis  dtcioc.  4.  n,  p. 
bujufmodi  hypochecara  eife  irregu» 
larem ,  &  alijs  fopciorem»  nam  res  ali js 
(lypothecis  fubjedae ,  Hc^c ,  in  quem- 
cumquepo(relIbrem  deveniant,  fem* 
pcr  fccumdcfcrantonns ,  &  obligatio- 
ncm  ,ucex  ipfis  fiat  folutio ,  tamcn  fi 
«lcveniaot  in  tcrcium  poiTcirorem ,  qu» 
l)t  h«res ,  auc  ttniverraiif  fucccA 
fi>r  debicoris  principalls.non  poccftab 
cis  peci  folucio,  non  ^x(W  priiis  cxcuf- 
fioneinbonis  ipfius  principalis  dcbi- 
toris ,  aut  haTcdum  iliius.  Undc  fi  ca- 
lis  pofleiTor  hypochecaria  convenia»* 
tur,  cxcipere  poteA  de  cxcuflionc  noa 
dum  fada,  Auth.  huc  (l  debitertCuJ,sU 
pi^noribui ,  cum  alijs  fimilibus :  ar  pof- 
fefTor  rci  hypothecnta:  pro  annuo  re- 
dicufuper  ca  conitituco,  quanvis  fic 
fipgularis  (ucceiTorcius,  qui  calem 
fum  conftituit  ,  conveniri  pbteft  pro 
illorcdicu  folvcndo,  ctiam  nullafa<fta 
excufllionc  ;  tcneturquc  novum  titu- 
lum  rccognitionis  domino  C>cnsus  fa- 
cere  pro  pcnfiooe  iUtiblvenda,(iab  co 
cooveoiatur. 

Caeterum,  cumlioc  ficquoddam  xip 
peculiare  privilegium  cjufmodi  hy- 
pothccfiE  ,  fubdic  confcquenter  idem 
Covar.  poiTc  cmptorcm  talis  Censiis, 
fi.Toluetic^omiflbtertiafundl  poflerij 
ibre,  agere  ad  annum  reditum  ad^ 
vcrfus  ipfum  confticuenccm ,  vel  eju» 
hacrcdes  ,  eciam  fi  ipfi  non  poflideant 
rcra,  fuperqua  Cenfus  cft  conftiturus; 
cumhypothccarei  pro  aliquo  dcbita 
iblveBdo  principalem  deMtorera ,  e  juft 
que  bssredes  non  libercc ,  quominus 
dcbicum  ab  eis  pofl!ic  exigi.Et  hinc  uU 
terius  idem  Covar.  infert,  licct  pcreai 
rcs»  fupcr  qua  Ccnfus  eiiconfticutus , 
npii  propterea  es.  n^cora  cdntraaOs 

Qgm\nOm&m.  limpUciiir  perlfcrv 

fed 
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ftdflcDiuc  conftitiientemt  fiEeitfktitt» 

redes  minere  obllgatosad  pchfioDenr 

folvcndam,  fiquidcm  juxta  commu- 
nes  Icgcs  hypoihecai ,  (]Uod  rcs  hypo- 
thccata  pcrcac,  non  tollic  obligatio* 
neni  principalis  debicorist  &i  harrcduin 

ifliiis: 

iso     "^era  nihilomlnuj  »  8e  eommtinif  ' 

ftntcnria  eft  obli^jtionem  rei  Ccnfi- 
ticpro  annua  pc!nfione  iolvt  nda  ,  nofl 
eflc  propriam  hypothecim/cd  cancum 
qooddam  onus  feale  ipfl  "Td  iropoA<* 
tum,  ut  ck  tlla  penfio  jlnnua  debeatilf» 
ita  ut,  re  pefeunte»  Cenfus  p.iritcr,om- 
nifque  obligatto  pcnfionis  folvendaj 
cxtinguatur.  Ita  Valafcus  jare  Em* 
fbyt,q,ix.».  13.^14.  Caldas  Pcrcira 

§HttltBi§»e  Emphytevjtsc»f.        jf.  - 
Navar.     nfur.  n.  ;6.  &    •  joanncs 

yicdmAdd.dfrtbui  pnufftrnm  acijuift' 
tis,  (f.  ultims  ,  profe  finem  ,  quacenus  rc- 
quirit  fpcciale  pa^um  ,  uc  pcrcmpta 
re  cennta,  bhtigatio  niliiloniini^  foU 
▼end«  penltonis  permaneat  Nolina  * 
difp,  38}.  t$,  11.  Azor  fATte  3.  lib.  10. 
cgp.     (f.  j.  LefT.  diifo  cAp.  11.  n.  t.  & 
Leotard.  alios  rcferens,  de  »/uru,  tf, 
57.     +».  ac  c«tcri  fcrrai  omncs ,  qul 
pofiBttt!amPi|  V.  fcripftnint ,  in  qua 
haheturquodpereuntc  re  cenfita  dc- 
bec  fimilirer  pcrire  Ccnfus  ,  cui  illa 
fubjeda  erat ,  quod  utique  ftarc  non 
potcllcum  co,  quod  illa  rcs  habcac 
propriam  ntionC  hyporheca^  pro  rcd- 
dttu  fotvcndo.  CKteriiinetiamantcil* 
lamBiillam  cx  praectfa  nntura  contrnc- 
tiis  cenfualis ,  quo  Ccnf  is  fuf>er  aliqua 
recoAitutus  cft  ,oMii:ario  realis  rei  no 
cft  proprifiE  hypothccae ,  uccitatt  Doc* 
totes  ^ntturtt.  Prob^tur  ,  qiiia  per  -. 
contraftnm  cenfuatem  ,  qtto  Cctifbs 
fuper  re  allqua  conftituitur,  non  ven- 
^lturpcnfio  annua.fed  jusrcalead  eam 
cxtalire  pcrcipicndam  ,  quodjus  ni- 
bil  eftaliiid ,  quam  quoddaitai  ontiire^- 
qood  ip&  re  pcrettiptA  neceflTarift-eii^ 
tingui  ddbet;  oulla  pcrmanenfc  obtt- 
gationc  in  vcndirord  ad  penfion6  dc- 
«jiccps  folvcQfi^i^  I  juajn  ii  fcs  eippca 


m.  s.  IV.        jft , 

peteat,  emptori  perie  ti6n  tettdltbH^ 
oifi  fort^cutpa  ifttna  petietir. 

A^ndc  confequcns  eft  obligatiO*  \%% 
nem  rci  ccnfira:  non  poffc  dici  obli* 
gationem  hypochccac ,  cctam  irregula- 
ris ,  ut  illtai  finxit  Covar.  fed  etiam 
long#dtverram,qu*  itimtriim nonfie 
proafltcuratione  perdpienda:  pcnfio-  ' 
nis,quafi  ^  conftitiitore  C  ensus  princi* 
palirer  debitsc,  fed  pro  penfioneeic  ip* 
famct ,  rc  folvenda  ,  uc  ab  illa  cantunci 
immediat^,  &  principaliter  ilebitai 
qnae  obligtttio  impropti^^attt&m  dict 
poccft  hypothecsfc ,  quatenw  rcm  co«  • 
mitatur  in  qucmcumque  pDlTefrorem 
devcniat ,  ctiam  fi  fic  fucccflbr  particu- 
latiiejus  »  qui  Cenfum  conlbcuit.  £e 
io  hoc  fenfit  impropHo  Acdpiendl 
funt  Do^ores  pro  fundamctito  prfbrit 
fententia  allegati,  dum  alferuntrefn , 
qua;  nominatur  ,  ut  ex  ea  aliquid  an* 
nuum  folvatur ,  ccnfcri  hypothecatam 
prottlaprflefkationeamntaj  loquntitiie  ' 
ciMiil  de  hypothcca  tato  modo  ,  qua*  . 

tcnus  omnisrcalis  ohligaciobypotfaew  ' 

ca  dici  poteft. 

Ncque  rcgula  *.  117.  allcgata  tran- 
fit  finemagna  difficultate  ,  ut  vidcre 
eftdpud  VaUi(buini/«/?i^      ».  t^.  ^  . 
S7>  Catdas  Pcreira  dt  txtimffhne  Em*.  >  ^ 

fhytetiftSi  ctp.^.Mntim.  t/.  Lara  de  : 
niver[tri]s  l,  t.  cnp.  1.  i  «.      &  alios, 
c]uos  rcfcrunc.  Rcdicur  cnim  diffi.* 
cilis  fCgula  es  textu .  «•  Mtimd,  i-ft*  \ 

naii^j^dfCMtrdiheMdM  emptioaey  ubi  CUm  . 
TiriuspromififlTctdc  fondo  fuo  annuft  i 
penfioncm  frumcnti  fc  praftaturum, 
qusfuumque ciTetyan  vendito  illo  fun.*  ; 
do,  teoecenir  Vtfttdiibr  adittam  pra;P>  . 
tationcm^Diiaam  t  •  Rs^ofldir  jorilSr  - 
COOibltttS,  non  teoeri,  quod  fecus  cffei 
fi  rcguta  illa  cflcf  univcrfim  vera.  Vn» 
dic  non  pariim  laboranc  Do^orci; 
in  ea  adacquanda,  dicentibgs  quibuif  > 
dfm,  incelK^Biidamcile  qittiido-ivi' 
sMMininatur  adannuamprdHatiooem^  • 
appofita  didione  qo«  irt  cafq 

dii^l^E  /. ftnnli ,  appofira  non  fuit  < 
ied,  ptopoMo  4  ^  I  ibj  ^r4$im  fttmifi 
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'  ^efiini§fa$i  aliis  vfer&opinantibus ,  re- 

giilam  procederc,  quando  fupcr  certa 
j      rcannua  pra*ftatio conftituitur  in  pcr- 
pciuum  ,  tecus  vcroquando  folum  ad 
tenipus  i  qualcm  fuiilb  extilimanCj  dc 
qua  in  dtd*  §.  fimM  eft  ferfno )  fed  bic , 
alijt  Opinionibtis,&  interprecationi- 
busomiflis,  quas  bcnc  rcfciht  Valafc. 
</.  n.  \j.  liia  videtur  oprima  ,  quam 
ipfe  curo  alijsprobac ,  ut  vidclicccdic- 
U  regula  prdcedat ,  quando  res  Bo* 
IDtnacurad  annuam  praenationein,ta* 
xativd  ,  fcu  caufa  limicationisjnonve- 
ro  ,  fi  folum  nominatur  demonftrati- 
,  ut  fic  quando  abfoIutd,fcu  in  gcne- 
fe  promictiturcerca  pendo  ,  &po(lea 
«djicicur,  ut  capiatur  ex  finftibus  calls 
fundt » qux  renteotiainagis  etiam  pla- 
CuitLara-  lococitaio,  n.         6.  &  fu- 
piitur  cx  GIofTi  in  l.  hictenus  ^l.verb. 
^^^*iJ»      u/nfruilti ,  qua:  inccrprcca- 
tur  textum  ih  diBo  %.  finsH  ,  loqui 
fiindo  demonftracivd  t^ntuni  no« 
xiiinaro  pro  promiiTa  penfione  folveii* 
d  ».  Unde  auremdignofci  pofllit,quan- 
dores  nomimtur  taxativd,  autdcmofl 
.  ,  trtnv^  attingic  Valafc.  di€i»  num,  17. 

'  fnftfimem^  &  nos  lati&s  ezpltcuimui 
dtf-^,  4.  decontrtltihus  imgenere  ,  je^,  j, 
foftmedtum,  $.  illud  Mtem.  Ubi  ctinm 
cum  comrauni  Do(f^orum  trauidimus 
l^n  dubio  cenfcndam  qSc  nominatio- 
nemrei.Mam  caufa  .demooftratio^ 
nis,  quodprieter.ibidtatos  traditetiS 
\.%xzfu^ern.  5.  cuhi  Mantica  de  conjee* 
turis  uliimdrum  volfmtatnm ,  //'•.  i. 

y.  &  Peregrino  defidei  iommijsss.Ar" 
fioii/».  16.  fi.  tia 
423  r  Dubicabis  ultimd  ,  an  obligatio 
rcLcenfitx  proaooua  pracflationc  ip- 
ii  impofica  ,  fit  propria  fervitus  rcalis? 
Vcl ,  in  quonam  ab  ca  difFerat  ?  Ref- 
pondetur,  non  cfle  fcrvltutem  propria, 
^iianvir  ciim  illa  iirnUitodinem  ha- 

'  (cat;quateniis  fequlcur  rem,8c  cun 
CA  pereunttc  cfxtinguttur ,  quemadmb* 
jJum  rervifus ;  in  eoautcm  a  fcrvitute 
r^ili  diffcrre,  quod  h.TCex  juris  difpo- 
vcione  cil  uncum  obiij^atio,  6(  fubjec* 


te  Cenfu. 

tio  uoius  rei  compflfitlMie  afteriut 

ad  alium  dominum  pertincntis, quae 
dominans  appcllarur,  ita  ut  ejufmodi 
obligatio  folum  pcr  fc  immcdiatc  fic 
in  ipfis rcbus ,  pailiv^  in  rcfcrvientc, 
&  aAivd  indominante,  iocujusutt* 
licatem  cederedebet ,  ita  quod  res  do« 
minans  inde  fiat  n":clior.  Sic  relaris  ali- 
js  notat  Valaic.  diti*  quxfi.  n.  de  jure 
im^hjteutico ,  n.  26.  &  CaldasPcrcira 
de  extinBiene  Smphytiufi^  ,  cap,  4, 
%%,  &  patct  ex  l.  tti  fomum ,  obi  intei^ 
preres,  |^  de fervitutihm.  AtverdoblFi 
gatio  rci  ccnfita'  non  rcfpicit  rem  ali.# 
am  ,  ut  dominantcm  ,  in  cujus  utilita-» 
tcm  ccdac,f<;d  rcfpicit  taptumpcrfcH 
namCenfuifta.  .Undemaiorem  vide* 
turhabcrc  fimilicudinem  cum  fcrvitiKi 
tc  pcrfonali,  qua  unus  homo  cfl  fcrvuf 
altcrius ,  ut  bene  advercic  Molina 
llyn,\%, 

8ECTIO  OCTAVA. 


Vtritm  Cenfusperfonalts  liate  peffit 
emtjure  naturalttfttMm  fi  fenfi^ 
net^tindextlUfifr^tMr^frt'' 
.  tnim  «xcedtna  f  f^i  ekt» 
$tr  di  Ctnju 

Cenfits perfonaliif  tjuidjit  ?  n.  114,. 

Priponiturprims  fententia  neqsns  peffk 
emi  liciteCenjumperfenalem.  tbidem. 

ffapenitnr  prjtfatur  contrAriafeif 
ittttiagffimtmt,  li,  ttp, 

Xicitam  effi  praxim  Re^ni  Lujbaius 
eirca  emptionem  inrinm^fetiCetifanmfefl» 
fonaUuT».  ibidem.  ' 
•  Pottfi  quiselteriohligiriferviliter 
ttviHterciO'  m^^na  M  ekligationis  tnedi 
inttrfedifferantf  n.ii^,  ■ 

Super  hominis  perfona  potefi  eeiifHtiA 
Cenfns  Reolis ,  i!y  rerfonslis.  ihidem, 
Mlfinre  uvetnr ,  nehemt  liberohli* 

latiegi 
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^tthnt  ptgittr»  ff  fuhjicere  valett ,  fedite 
dfbitor  crcdittriaddJcdtur  td Jervtendnm, 

.  tet  tmihMiimm  Cenfm  tMUt ,  & 
ffofrit  fiffimsii ,  mm  emtrsbitm  firvitait 
ffrfittd,  0. 137. 

Spefftto fe/o  jure  ndtttfdU  efuilibet  ho- 
rno  fe  potejf  vendere  ,  fitvnm  dlteritto. 
eflicere.  ibidem, 

J^i  rfijUti^  Cnfiim  fuifer  fe  tmfihnm 
tret,  »m  frtfieresfiefetfirvmeet^ifijieu 
IMW.  tjS. 

Liber  homo  non  frehibetut  y  ijnomi-' 
nms  juas  oferas  dteri  Ivcjtre fofit  in ftrfe^ 
tt/tnm.  H,  ij^. 

:  MftfiiestMr  ofH  mim  ferfMi 
kiheett  ratientm  mereii  in  veHditieii0 

Cenffti  Perfomalis  :  non  vero  penfiones , 
f«ie  ex  tedk  Cenfi  deitetnitr,  nitmer$ 

<  Lieitim  effe  emftimmfCet^  anf^/,  id 
40  ^fertimrediif ,  &  fartfittferfmdi^.i  & 
^nmdf  taUi  Cfmfitttm0inii  emfeMwr  f . : 
ttttm.^A-h 

Cenfus  Perfondlts  emi  petefl  minori 
pretio  ^  qukm  fint  omnes  penftones  ex  iU 
I0.  percifiend£   etOeffim  fttmftei* 
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Iximus  h.i<flcnu8  de  Cenfu  rc» 
ali :  Duncde  pcrronali,  &  con- 
feqaefiter  etlanr-rde  Hvlfib^ 
4^  utramque,  id  eft,  tam  ^ttalem^ 
^jiiampcffoniiem  complc<f^itur,ageni. 
^um.  Eft  autem  Cenfus  pcrfona- 
<lis,  jus  exigendi  annuam  pcnfioncm 
jibaliqua  perfbna ,  qus  per  ie  impnh 
4iacd  ad  cam  iblveodam  obligata£r, 
CiKahunc  igttur  Cenfum  graviflima, 
fatifqucdiflBcilisquaeftio  cft,  utrumct- 
«ralabcm  ufurac,  alteriufv^  injufticijc^, 
dehoneftatis  contra  ius  nacuraie^» 
«oolficeiiii » etUoB  fipea6oflies,  qujs<ic 
«Ho  fpemncae  ,  pietti.  qnandtatein 
tMieedantf  la  qua  qoarftionc ,  prima 
lentcntia negat,poffc  ejufmodi  Ccn- 

Xw.  : 


fis,  Joanncs  Andreas,  Panormitanus»' 
6c  alij  in  cap.  in  civitate ,  de  ufuris.  An- 
gclus  in  fumma^  verbe  ,  nfura  ,  Calfa- 
OpQS  iii  Cntslogo  gioria  mundi  ,  fdrii 
emtiliifiene  9^,  U  quidamallj,  quoij^ 
refert,  &  iequitur  Navamis  rMPMr^jP-/ 
tarie  de  ufuris  ,  numero  %\.  in  editione 
£omanA  anni  1588.  alilis  numeroi^.  ubi 
dicit  haoc  fententiani  effe  ferlom- 
Oinau  Eandcm  leqtfusitnr  Valafcuf 

de  Jlir.e  Emphjtetait§  »  fnsftione  jz.,  B^f  . 
mero  to.  Molina  V*wtf  2.  de  jnfiitia^ 
difputatione  187,  verf  hanc  ergo  ,  & 
{lebel,  x.pdrte  t  tib.  10-  qudfiione  qui 
alios.  eitanc.  Sequuocur  etiam  Fran- 
ciicus  Garcia Mercado' ,  &  quidam 
^lij  Rccenciorcs ,  quos  re&rcSoIis  lilrf 
},  de  Cenftbus ,  cap.i.  numero  &  plurcs 
pro  eadcni  rcforc  Salas  de  Cenjib^  dtf^ 
biUt.  3.  Ttum.  u 

J^obatur  hzc  /encentia  pfitnh,  ^ j ^ 
l}uia- pecfona  Ubora  non  pQtcH  Tubj^ 
re  obUgationcm  pigiiprts  $  pectiiai^ 

quam  pignu5  tcncri  pro  dcbito,  r/^. 
j.  de  pignonhuSj  l.  eb  jcs  alienitm  ,  Ced. 
de  a^tionihus  ,        obligatie/tihus.  l.  ejui 
flios^  Cod.  qudres  pignori  ikli^sri  fo^ 
fnnt ,  cum  funilibus :  ergo  pec  ii)p2M^ 
ni  obligationi  Ccnfus»  qua;  rem  no|i 
minus  adftrinsric,  quam  obligatio  pig- 
^ioriSf  Sccundp,  quia  rcs,  qu*c  fuppa- 
jiitucC^nfui  cooa»ibic  qu^dam  .{^ 
ivitoceflo^,  fatianeco|U9  pfMt^  vencu* 
jCari^dpminb  Cenfus ,  fi  aHs^tOittf- 
.ficri  nonpoteft  j  eft  autcm  contrabq- 
nos  mores  libcrtatem  alicqjus  infrin- 
;gi ,  fcrvituti  eum  fubjiciendoL  /.  TitU 
fentim  ^     'liti^  eeitum  t,  f.  de  .tm& 
tiet»^^.<^  iffMifflrAtieHifif.'  XSa^ 
'nep  vQlcns-  poc^ft  liber  hocno 
fervus,  /,  nec  ^  velens  ,  &  l.  libros  j, 
.&  a.  Ced.  de  liheralr  caHfa.  Tcrti6,quii 
Jngcnuus  OQO  ppteft  ft;  qbligare.  c|iaip 
julbibi»  :iiirai9ffitp  ,^  .ad  opcras^jfu^ 

rali^.in  pef  p^^^W  vh^^^i^'^'^w 

fro  eo ,  in  principte,  juxta  ihjfsm ,  &  conif» 
munem  intelltUum  ,  f.  dt  fidfjufferibmi^ 

4  ^'H^uif.jf^.^.^^i/fiify^^^^ 
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Sis^  &  l.  certum,  §.  fi  ^Jhu  Abfcnte  ,ff, 
it  (•nfeftf.  Qui  autemCuper  Tua  pcr- 
fona  Ccnfum  confticuit  vidctur  Tc  o- 
bligare  ad  praeftaadas  opcra*  tdpay 
petuam.  CfearCD  ,  quia  MatdnQt 
V.  &  Cftlixtua  111.  infuis  Extrava- 
gaatibus  ,  i.  &  f^"»'»"**'^. 

d«  tm^uone  ,  &  vendtmne  ,  folo* 
Ccnfus  realcs  dcclararunt  cflo  Kci- 
tos:  crgo  petfonalet  oealeiidi  lUor 
iUiciti. 

■  •  'Q9iot&  dcnique  probatur  ,  &  d<t- 
ckraturha:cfcnTcntia  rationc  a  prio* 
ri ,  quia  contraAus  ccnfualis ,  cum  fic 
quaedam  cmptio,  &  vcnditio ,  non  po^ 
left  .fiare  quin  ▼edetur  circa  aliqaain 
intncem ,  ad  quam  tradendam  (b 
"fcligctvcndiror^confcrcndo  quantum 
^in  fc  cft  jus,  &  verum  titulumcmp- 
tori ,  ut  illam  obtincrc ,  &  haberc  poP- 
|it:  incontraAuautcm  ,  qno  qutsiii» 
lendetec  Cenfam  Perlonalem  ven* 
<dera;'&COOftituerc  ,  nulla  talis  e/t 
tBKkt ,  nam  ,  vcl  hacc  efTct  jus  fcrvitu- 
tis^  quam  vcnditor  fupcr  fc  conftiru- 
•«ac,  rationc  cujus  mancrct  obliga- 
taa  empcod  ad  anooam  penfionem' 
^nftar  iervi  ,  qtti  fin^lis  hel>domadis 
'nliqaid  domtno  pcnditcxfuis  opcHs, 
reliquum  fibi  rcfcrvando  :  vcl  elTtc 
ipfa  pcnfio  annua  ad  quam  folvcndam 
vcnditor  fe  obligarct  ,  conferendo 
-^cinptQd  jtts  adiUam  cYigendam :  vct 
nBdm^nts  di&c  boc  ipfum  jus  ad  pen- 
•fioncm  ,  quod  cmptori  conferretur. 
Frimum  dici  non  potcft,  utconftac  ex 
iuribus  fupra  citatis,  fit  prxterea  quia 
^eibb  perfonaleaiOSiimeoamtaem^, 
^itxedenduseft  perfonani  fuam  vende- 
&  fcrvituti  fubjiccre  ;  & dato  quod 
aliquis  id  intendat ,  ac  ver^  fcrvus  ef- 
ficiatur,  non  poteft  vcrus  Ccnfusiio 
jERis  pcrfona  confiftcrc  ,  tcfpefllmilii 
Wnt,  cujus  eit  fbrwst  ^i<>^^fi«m 
"eft  jus  pcrcipicndi  pcnfionem  ex  rc 
^plicijciraliena,  non  cx  propria,  nc- 
*^  es'^pia  icKVO,  Secundiim  ^ 


ttam  non  cft  diccndum ,  nam ,  ut  Aspl 
in  fupcrtortbus  monuimus  ,  vendens 
Cenllim  ,non  vcndic  pcr  feimmcdia- 
pcnfiones, ,  quas  poftea  iblotuma 
tft  s  neque ,  -fi  •contrariam  admittas, 
Ccnfum  Pcrfonalem  falvare  poteri» 
ab  injoftitia  ,  fi  cmator  minori  pre- 
tio,  quam  fint  omncs  penfioncs  pcr- 
cipicndjB  ,  fiquidem  emptor  minua 
pro  iliis  dacet ,  quam  ip&  in  &^faia» 
MOt*  » 

Tertiam  quoqne  cft  hhum ,  quia^ 
merx  in  quovis  contraiflu  emptionis 
cft  idj  ad  quod  emptor  per  ipfummct 
contraAum  jus  acquirit»  nooautcm- 
iffflim  ilis^,  qood  acqoifitar ,  oc .  fi  cibi 
irendam  hanc  itbrum,  (blaslitier  efis 
mcrx ,  qua2  vendirur ,  non  autcm  jus , 
quod  ex  rali  vcnditione  acquiris  ad 
librum  rccipiendum  :  merx  enim  cA 
materia  empcionis ,  Bc  venditionis ,  ad 
^am  Ojrceflario  fupponitur  ,  iarteto' 
oclsziftensin  ipe:  itludautem  jus  eft^ 
effeAus  ipfius  emptionis  ,  &  vcndi- 
tionis,  cxqua,  ut  in  vcnditore  reful- 
catjus  adpretiura  ,  ita  in  empcorc  ad 
mcfcem»  Uode  qutmadmodum  Im 
ad  prctium  non  habetrationcm  pra>« 
tijjfic  nec  jiis  ad  mcrcem  habct  ra- 
tioncm  mercis.  Quod  fi  nihilominus 
contendas  etiam  iliud  jus  habere  ra- 
•cioaemiiietcis ,  nec  fic  difficaltatein 
xffiigies  I  nam  &lcem  negace  son  po- 
jterii,  rem,ndqaamius  illud  ez  vt  con^ 
tra^us  comparatur ,  habcre  proprijf^ 
fimam ,  &  pociflimam  mcrcis  ratio- 
nem  :  quiscnim  negabit  in  vendicio« 
-SMT,-  verbi  oflgufi^»  Hbrii  habetc  libcum^ 
.a)il'qaeto  pertalem.oontradum  empM 
torjus  acquirit,  propriam,  &  priacfc 
pAlcm  rationcm  mcrcts.  Undc  Hcct 
(demus,  quod  in  contraiflu  ccnfuaii 
<ia$  ex  «o  refuiuns  ad  annuam  peom 
'fimm  peadpiendam  lubeac  rati^ 
rflela*mcrcis ,  cum  hocilat qaod  ip(k 
pcnfio  eft  prQtpnjflima;  rocrx  ,  qus 
^bi  cmitur,  &  ficrclaberis  in  id ,  quod 
6igerius  tmjpugnarum  «ft  ,  &  empco- 
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MitifisCenfusabinjunitia  hbrt  fat- 
vatjfi  pretiutn  omnibus  pcnlionibuf 
percipicnd»  «quale  non  uc  proba- 
lumeft» 

itS  Stat  ergo  IsoiitraAum  ^  <|uo  ^uia 
intendcrctvcndcrc,  &inaituere  C&i 
fum  Perronalem,  cflc  nuUum  cx  dcfec* 
tu  matcrix  aptSE  ,  quac  in  co  po/Rc  ha- 
bcre  rationem  mercis  ,  U  lic  uleai 
Ccnfum  minim^  poflfe  coollitui».lia«- 
tem  pef  venditioDem»  In  qua  fenten^. 
tiaCenfuscciaih  miftus  neceflarid  ex-> 
duditur ,  cum  ex  ea  partc ,  qua  fupeif 
pctfonamimmediaic  conltituicur,eaf« 
.dem  habeat  ditHculcaccs. 
u  o  Secudda  fenteiitta ,  cttl  adbftfeo  j 
fenec  licitam  eife  jure  natiiraii  empf 
tU>oem  Cenfiis  Pcrfonalis ,  mod6jur<> 
to  pretio  conirahatur.  Ica  lcntiuns 
Conradus  de  ctntrAiiibu* ,  qudfti»».  jj^t 

.  ^f.  &  8}.  c9nclitJi»Ht  i|.  Joannea 
Medina  CmI.  feha  f*r  i^sm  em 
.  ^mfitm^  quft,  dliij  i«  Cenftbm^ 
Kaior  /*  4,  d^fiincifne  15-  (jiujttont 
44..  in  fint  ,  Gabricl.  ibidem  qHafiitni 
11.  fnduffont  i.  Antonius  Gomcs 
in  l,  88»  Tmtu  »•  difiBtm.  Bo* 
tns  /i*,     dt  f*^*  5*  -r//f«Al 

w  <9mhfum  4.  Covar.  j.  V4r/4r««., 
7.  nnm.  f.  $.  Egc  f*ne,  Valentia 

t0m0  3.         ^  ^«-^y?.  P^»^^o 

f ,  feqmitttr ,  Michacl  de  Pala^ 

^M.  4.  /r4«ifr  TkeUtgitd  f  €ifh,  f* 
Soilig  i^fc'.  I'  Cenfikm^  csfit*  S. 
4.  Azor ftr/e  3.  //i.  lo.cMp.^.quafl.tt 
Reginaldus  //^.  i^.  numer.  419.  Lcir. 
/i^.  1.  cAp.  11.  dubit*ttonej^.n»il.SalAi 
de  Cenfibm ,  dub.  num.  *.  Leotardiit 
A  mfnrm*  q.^t.fireferm*  &ali|pBD< 
iamtmerti  quos  refehmt.  Eandcm 
CqnfffilfhlT*'  re  ipfa  approbat  Scnatut* 
&  ptaxis  hujus  Regni  Lufitani ,  tello 
Gabrielc  Vctcxt^k  ydecifione  84.  num, 
ttbi  af&mat  f«pddecifam  efls  iaSff* 
Ban  Mi>«0ttmlttl  nTuram^qoandci 
pccunia  datur  fub  ccrto  interefl*e> 
vulgo ,  A  rezio  de  juro  (  quod  nihil 
aliud  cft,  qu4m  Cenfus  l^crfonaiis) 
cxtsm  inter  pcrfonasyqua:  mercatu^ 


tam  boii  etcM^dt  i  &  bunc  ton* 

tra<ftum  generali  confuetudine  ,  & 
approbationc  reccptum  ,  &  judica- 
tum  fapius  clTc  licitum  ,  cura  iila 
Camen  modecatiotae  1  ut  dcntur  cen^ 
tom  in  fex ,  &  qQtrtom »  ideft ,  een«  .  . 
tum  aurei  in  fex  JiUteos  ,  &  quar* 
tam  parccm  unius  atirci»  Et  pro  hac 
(entcntia  rcfert  idem  Gabriel  Pc- 
teira  Surdum  ,  deeiftone  15^.  mum^ 

Probatuf  eMcaciteif  bc6  ^ilx  i|4 
teritiAt  Primo  cx  Bulla  Nicolai  V»  - 
de  Cenfibus  pro  regno  SiciltA  ultru^  (^r 
citr*  Phgrum,  in  qua  habctur  ,  pof- 
fe  obligari  peribAat.  »  &  omnia  ca- 
him  boiia  pro  Cenlliitm  Veii^ 
ditorum  fccuritateiibi}  cTmii  f§tf/t4* 
te  vemdemtes  ferfonat  j  eirumqne  fro- 
frietntet  >  reditus  j  jnr*  j  &  omnid  ,  & 
ftngui*  bonu  obliiendi  ,  t^  ebiigari  fa* 
eiAdii  Q^od  Urcgoriuk  jKlIJ.  con« 
firmavit  in  aiia  Bulla  pro  eodeoi 
tegno  I  tefte  SoIIs  fnfri  nnmere  f.  ciw 
go  cum  cxiftimandum  non  fit  hoS 
Pontilices  ahquid  approbalTc  juri  na- 
turalt  repugnans,  fatcndnm  cii,noti 
cfle  odcitra  yus  liatttrse,  qa6d  altqBit 
vendcns  Ccnfum.  fuam  perfonam  e^ 
}us  obligationi  immcdiatd  fubjiciat^ 
&  illud  (lipcr  fc  immediatd  confti-  , 
tuac ,  dve  fimui  aiia  res  obiigetur^  fiv^  * 
non*  .  > 

Seetttid6,  qttia  petCoMLi  ^ha^  tj|t 
bet ,  aut  habere  poteil ,  unde  annoaiA 
penfioncm  folvac,  cft  apta  ,  ut  fupcr 
ea  Cenfus  conftituatur  ^  fe  ipfam  im- 
mcducd  obligaodo  ad  J^rxilationem 
anmtam  ^  tic  ptlefi  ex  Mirt  i*  £fdr£, 
uf,  toit  M  ideles  f^opondetimt 
conflicuros  fupcr  fuas  perfonas  ao* 
nuum  rcditum  ccttia;  partis  ficli ,  pro 
fabrica ,  6t  neceflitatibus  templi.  Hu- 
ittfmodi  autem  obligatiO  eit  precio 
•ftlmabllis,  ut  petrfn  Ctm^tsLt  1  &  pd%: 
teft  fpont^  fufcipi  ^  etiam  refpc^pefa' 
fonae  parcicularis ,  cui  fc  obligarc  vo* 
iueric  i  nihil  enim  vetat ,  quod  unus 
homo  poi&t  alceri  obligari  ad  alt- 
9 1  quam 
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quam  prflftadondD  lidtam  »  8c  fibt 

pofTibilcm  :  crgo  potcft  fufcipi  pro- 
j^rccio  ,  atqiic  adco  vcndi  alteri ,  quod 
nihi  l  clt  ai  lud ,  quam  conititui,  &  vcn- 
diCenfuin  Perfbnaletn. 

I ji  • .  Xetci^  ,  qma.  faomo  Hber  propris 
vohiotate  Ce  potcft  conft  truere  dcbito- 
rem  altcri  cx  iuftitia  cujufcumq}  prsef- 
tationib,  quam  licirc  pollit  faccrc.  Hnc 
cnim  cicione,  qui  aitcn  pronjitiic  rcm, 
fguanilicitd  poccftdare,  tenetur  eain 

r  praeftarecxjuftitia  ,  fi  iu  fe  obligare 
inrcndit,  utapud  omncs  eft  indubita- 
tum :  fcd  homo  habcns  fwtficientcra 
facultatcm  ad  folvcndam  annuam 
pcnfioncm ,  potcft  licit^  cam  pra:ftare 
perieloqiieodo,  utpatct:  ergo  pro^ 
pria  voluntateiepoceft  cHiccre  debH 
torcm  illiu":.  cxpropria  juftitia  ;  atque 
adco  ,  6i  p^-oprium  Ccnfum  Pcrfona»- 
lcm  fupcr  lc  confticucrc  ,  ciim  hic  cx 
parteclebicoris»-nil)il.aliad  fit ,  quam 
cbligacio  juftitia  ad  aliquid  aonuuni 
folvendoiB-^Nec  dicas  poife  hominem 
libcrum  cnm  juftitia;  obligationcm  fu- 
pcr  fc  conftituere  gratis,  non  autcm 
pro  prctio  :  nam  fi  potell  gratis  ;  cr- 
go  etiam  pro  prctlo  ,  cum  evideoi  fie 
Calcm  obiigaciODem.  elle  pretia  «ftK* 
mabilcm. 

Confirmatur  ,  S:  dcclarntur  am- 
pHus  harc  ultima  ratio ;  quia  moduSi 
quo  quts  fola  fua  Totuntace  potefto« 

r •  bli^ri  alceri  ex  jufticia ,  eft  dando  al- 
Cert  ius  adverfum.  fe  :  ex  hoc  enim 
jtirc  altcri  ncquifito  nccclfario  rcful* 
tac  inipfo  danie  oblsgatio  juftiriT  ad 
|>ra:ftaDdum  id ,  ad  quod  altcr  )U5  ha- 
oec ,  Cum  hod  fic  obje Aum ,  &  -mate: 
ria  ruftitia?  ,  ad  cujus  pofitionem  illt 
obligat :  nihil  autem  fccundum  rci  na- 
turam  vctat,  quominus  hon.o  libcr 
|>oflit  dare  altcri  cjufmodi  jus  Advcr- 
jbm  fcad  aliqutd  annuum  Uli  Coivcn^ 
'4lufii.^cum  ex  co  jutc  foljun  ioduca» 
tuT  obligatio  juftitia;  ,  quae  libcrum 
hominem  non  dcdccct  ,  imo  ad  ex- 
crcitium  virtutis  fj>c<5i:at  :  crgo  cum 

boc  jus  ficprcuQ  «fthuabtiQ ,  fio^ 


liiim  gratis,  (cd  edam  pro  pretto  dati 
potcft  ;  pcTConfequcns  licit^  fecun- 
dum  n.iturnm  potcft  conftitui ,  tsivcn- 
di  Ccniu.spcrftinalis  intali  jurcconlif» 
ccossquod  argumentumniihividiecuc 
cvidcns ,  &idco  omitto,  ftlia,  qiMCft 
citatis  Doitoribusaffeniiicuroonadeft 
cHicacia. 

Ut  vcro  hanc  fcntcntiam  magis  ,  . 
expliccmus,  &  adargumcnta  contra^ 
ria  fiiciltus  refpondcami»  j  advcrtciM 
dum  eft  ,  dupiicitcr  pofle.aiiiim  homH 
ncm  alteri  obligari,  qno  modQy  /nm 
i:'L'j(r  ,  (  leu  quod  in  idcm  recidit  )  rc- 
alitcr,id  cft,uteft  quacdam  rcs,  inqua. 
^r  poceft^  habere  aliquod  jus.  Hoc 
modo  (crvttsebligacurdomino,  &pa'9 
ceft  fupponi  obligationi  pignoris,  fift 
hypothcca;,  ac  fubjici  ctiam  Ccfui  rca- 
li,ut  admittunt  Innoccntius ,  Abbas,& 
ahjapud  Azor  d:cLt  i}.i,§.  nota  f>nmo:c(t 
enim  cjufmodi  obUgatio,  qucmadmo*. 
diim  ob!igatiopra>d]i|,.vcl«<|ul,a  qu» 
folum  diftcrt  matcrialiter, ractone  iub4 
jcdi,  in  quantum  fcilicct  inharrctcui. 
dam  fuppofico  rationali,  fcu  perfonac  ^ 
Bnde  folum  matcrialiter  dici  fqlct  per- 
ibnalis,  cum  roTerain  fc ,  &  quoadcfi* 
feaos,fic  realis,quemad|»odu  obligi4 
tiorci  inanirais,  vclirrationalis.  Alm 
niodo,ai//.//rr,fcu  tamquam  civis,&  uc 
pcifona  libcra  ;  quo  paAo  homincs 
obligantorex  juftlcia  ad  folv.enda  de^ 
bita.  Hujus  obliggtionli  tftooiittiiltah^ 
paces  rcs  t nan  i  mc  s ,  aut  uvicioiialcs y 
ncquc  homo  illi  fuhjicitur,ut oft  quadk 
rcs,in  quaaltcr jus  babcat ,  fcd  uc  cft 
pcrfooa  rationis  capax.adverfus  quam 
alterjushabcc»  ut  fibi  aliquid  prsOicta 
imde  hxc  .jobligado  propri^.diflilM 
pcrfon^lis,  non  vcro  rca]js^qn5«dOMfl^ 
dum  ciiam  jus  crcditoris,  cx  quo  illjl 
rcfultat ,  non  rcalc ,  fed  pcrfonaJc  ap-» 
pciiatur>  Juxcahos  duos  modos  obH^ 
gationis»  quijii  pcrfonifR^iHnainS  Cft« 
dcrc  poAun^dupIictcecpotcft  Ccofu^ 
m  hominecj^fticuit  uno  modo  pbligi- 
do  cjus  pCT&inlyfcrvi//tfr,  fcu  coftitu^-  1 

ilUjus  teale«u(    cu  .4oi}eat  (ol^ 

annui 
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tntm  penCo,  quetr.adtocdvtn  pNe»> 
dio,  art  ex  alia  finnili  re  frugiPcra,  ih 
qua  Cenfus  conftitutus  fucrit.  Vrde  e* 
jufn^  otli  Ccnfus,qui  fervilis  dici  poteft» 
cft  vcr^realis ,  folumquc  nriatctialiter» 
8i  quafi  per  accidens  appcllatur  perfb» 
palis,  qucmadmoduiQ  de  cbligationtf 
prlon  modo  diximuSi  Altero  nrodd 
obligandotaniiim  perfohsm,f/t//7/r<'r  ^ 
feu  exjuAitia  pcr  jus  pcrfonalc  altcri 
conccflumadaniiu&petoriDta^  exigen* 
d9m»qni  Ceiiro»  lacioni  feriHtttti»  toA 
liabet,  nequeu]loinodC  eft  realis,  fcd 
tantu  pcrfonalis,  utpot^  cui  (ola  ratiO'>' 
nalis  pcrfonapotcft  fubjici,  ficut  de  o* 
biigatione  fccundo  modo  didum  eHi 
Hit  pofitU  noHia  icfitetttia  ihttU 
ligitur  dc  Cenfit  peHbfialf  ftCtiiidtf 
modo ,  qui  folum  vidctur  cSc  in  ufu  i 
ubiCcnfus  pcrfonales  permittuntur,& 
dc  iilo  tantum  proccdunt  rationcs  st 
nobis  adduAs^quanvis  multl  ek  Doc« 
toribus,  proetdettt  fententia  retatf^i 
etiamdeCenru  priori  modo  loquan-^ 
tUF ,  8t  eum  Hcitum  efTc  affirrticht  j  fc-* 
cundum  jusnatufa?,  quod  nobis  ctiam 
placct,  fi  modo  rationabilis  caufa  ad 
«ufn  GOtiftituettdum  tnCefvettlat,  utet 
dicendiscottftabitMOf  tatb  fententia 
potiflimum  procedit  deCenfu  primo 
tnododcquotantiim  omncsfcr^Doc-» 
res  proeaaddufli  COgitaffc  vidcntur  j 
ut  oftendunt  jura,quibus  fuamfeiiten<* 
liam  adftntont  Etquidem  Navarmi 
fblikm  daranatCeflrum  conftitntu  fU'* 
per  perfona  libcra  eomodo,  quo  itl 
pra^dio  aliquo  conftituitur.  In  quofert* 
fuinteiiipcndi  ctlam  videntur  lnnoc6* 
tius,  Hofiienfis,  &  muki  alij  DOi^tMl, 
qoospro  fs  «ldoeir«y  lo'^uocumque 
•  autcm  fcnfu  loquantur,  eorum  fcntert* 
tiacft  fals3,firoliim  jus  natura:  fpc(fle* 
mus:  imc)  licct  ctiam  fpc<^ctur  jus  ci-» 
vilc ,  ut  jam  cx  foiutionc  fundamento* 
rum ,  qoibtff  iiitlfOtQr  ,apertutn«rteira 
'  Ad  priMn  ergo  refpondetur,  impH^ 
fiiis  negando  antccedens  :  nihil  cnim 
\'Ctnt,  quominushomo  libcr  fc  poffit 
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querepugnant  jura  in  sr^unrerto  ad* 
du^ia  :  rclLm  cnin-.  rt  prcbr.nt  ,  &  ve* 
tant  icncti  l  omircm  liHrtm  ,  tan* 
quam  ferVVtn ,  ccgcndoillum  fcrvirc  « 
prodebito  pccunidHoi  ciim  quo  ta- 
tTiCn  ftat  poifc  dcbitorem  tcncri,  Ct 
incarceran  ,  fi  nolit  tlcbituhi  folvcre; 
Ncquc  in  xWoctipt.  i.tle  pighfirfl$ej  ,  rc* 
|>t-obatUr  trcdi  dcbitotth^  in  pighut 
i>ro  fbo  debito  i  fed  ttadi ,  &  tcncrl 
ejusfilios,  ut  conftat  Mt  ihitegto  telio-i 
rc  illius  decretalis  ,  in  Vci  bis  ^  qbae  CJt 
illarefcrt  Antoh.  Aiipijft.  Apud  So-» 
hs/ttptd  fiumero  8.  ItaoUe  tiullus  tc)c* 
tus  probat,  non  poiTc  hommcm  libc» 
MmiUs  pigOortsiii  fe  ipfo  tohJiiitu&; 
tc ,  folumque  jure  caVctur ,  tie  debitof 
crcditori  addicatut  ad  fcrviendum»  ' 
Undc  confcquens  eft  riort  fepu^nard 
eiiam  i  qu6d  homo  liber  fc  ipfum  fub- 
jiciat  Cettfiii»  noltmodo  civili  ^  fcd 
«tiam  fcfvill  fupra  «itplicdtb.  0eiAd<l 
dato  arifeccdcnte,  negari  adliuc  potell 
confequcntia,  quoad  Ccnfum  civilcm, 
&propri^  pcrfooalem  ;  quia  etiamd 
bomo  liber  noo  poifct  fubjici  obliM- 
tioni  i»i^Orif ,  qttil*  ftft  ftafls .  «t^fi 
Vihs,adhuc  polfct  ohUgari'  Civilltef  i 
fcu  cit jiiflitiA  ,  quod  fatis  eft ,  Ut  civl*  "r 
lcm  Cenfum  fupfa  pofllt  COoftititd^ 
tc ,  ut  cx  didis  conftaf. 

Ad  feciitt^tim  fcfpbttdctui'  »  pcf  "J^l 

cot)ftitutiohemc!k)tt)idsdvtlis,  (Stt$ro« 
prid  (terfonalis ,  nullam  contrahi  fcr* 
vitutcm.cumciurmodi  Cehfusfolunl 
ioducat  obligationcm  juftitiai ,  qua* 
CUm  Omnlmoda  libertate  non  rcpug- 
ttat  Uade  atgumcotum  nibit  Conclu^    ,  • 
ditcotttfa  id ,  quod  noftfa  reoteoti«  ' 
phndpaliferintchditjquod  nimirunj 
pofTit  homo  liber  fe  fubiiccre  Cenfui'; 
proprid  pcrfonali.  quia  vcro  ultcrius 
aamtctimus  ,  poflc  etiam  fe  fubjicerc 
Ctffuiifervili,  etivnili.  qoemadmodunl 
fiibjicttuf  praidiu.Refpondemus  pfMo^ 
rca  quSvis  talis  C€Ai$  fit  quadS  fervi* 
Hlis  t  ao«ce|iiigaare  iuanamri,  qootl 
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bomo  fc  poffit  ci  fubjicerc,  quU  fccun- 
dum  jus  natura: ,  unufquifque  fc  potcft 
vcnderc ,  &  fcrvum  altchus  cfficcre , 
idquc  non  foliim  validi  ,  fcd  ettam  li- 
cicd  ,firationabili*  caufa  (ubit,  utcx 
communi  fcntcnna  tradidimus  trsil.de 
tmptiene,  &  venditient,  difp.  ijeif.  7. 
fnem.  Undc  quod  aliquisfe  privct  fua 
libcrtate ,  non  cft  contra  bonos  mores 
iiaturales,  fii  nequc  fimplicitcr  contra 
Civilcsjnam  ctiam  jurc  civili  id  pcrniit- 
citur  cum  ccrtis  conditionibus ,  qua$ 
lococitato  rcccnfuimus. 

Nequcobftant  jura  in  argumcnto 
tddufta.  Nam  /.  Tttio  r^«/«w,folum  rc- 
probatur,&  rtjicitur  conditio.vel  mo- 
dus  adjcAus  lcgato,  per  quem  libcrtas 
legatarij  infringicuri  & /.  ^fcc  ft  velens^ 
cum  alijs  fimul  allcgatis,  folum  deccr- 
pituf  irrita  ,  &  nullius  momcnti  con- 
fclTio,  &  paftio,  qua  aliquis  libcr  fe 
rervituti  addicit  gratis,  id  cft ,  quin  ali- 
quid  prctij ,  aut  lucri  rccipiat ,  cum  id 
amcntia:  plcnumfit,  nonautcra  fi  ali- 
quod  lucrum  fentiat ,  ut  notat  GlofTa 
in  §.  fervi  t.  verb»  venttnddri  ,  In/Ii- 
9utd  de  jare  perftnarum,  Llcct  autem 
qui  tali  Cenfui  fuam  pcrfonam  fubji- 
cerct,  ferrilis  conditionis  efficcrccur, 
lion  tamcn  ficrct  fcrvus  fimplicitcr , 
i>cccum  fcrvis  ccnfcrctur,  fcdcum  li- 
bcris ,  qucmadmodum  dc  adfcriptitijs 
traditValafc.  de}»r€  Emfhytent.  7.  33. 
W«».  6.  Idqucmulto  maiori  rationc, 
rum  faltcm  rctincrcnt  liberam  facul- 
tatem  cundi,  &  mancndi  quo  vcllcnt, 
cjuod  ad  libcrtattm  fimplicitcrconfer- 
uandam  fufficit ,  ut  bcnc  advcrtit  Solis 
dtii.csp.  8. ».  9. 

Ad  tercium  refpoQdccux  per  iUas 
lcgcs,folum  rcprobari,&  deccrni  irri- 
tam  pa Aioncm,qut  ingcnuus  fe  gratii 
cfficerct  fervilis  conditionis ,  obligan- 
do  fc  rcaliter,  ac  fervilitcr  ad  fuas  opc- 
rasaltcri  in  perpctuum  praeftandas,fi- 
cut  proxim^  didum  cfl  dc  paAionc, 
qua  quis  fc  addiccret  fcrvituti ;  alias 
cnim,  nequc  jure  naturali,  ncquc  pofi- 
dYQ  Ubct  homo  ptohibcwr  ,  »?  fua* 


opcras  alteri  poflic  in  perpetuum  !om 
care  ,ut  docet  Accurfius  im  i,  i-  ttet 
ttmen,  verbt ,  reverti  ,ffde  ufnfralin ,  & 
ibiOdofrcdus  n.  i.&y  Angelus  m.  s. 
Fuigofius  n.  6.  Glofla  in  /.  ttntiqnitaf  , 
verb,  mnuqn»m  tdfium  Ced.  de  tifnfritlim 
&  ibi,  Odofrcdusw.  j.  Joaoncs  Faber. 
m,  t.  Baldus  mtim.  8.  Saiicctus  »-4-  & 
aiij.  lcem  Barchol  &omncsi»  i-fitfm, 
Ittionei  men  divtdnmtnr ,  jf.  de  verbtrnm 
ebli^*ti0nibtti ,  quos  omncs  rcfert ,  ac 
fcquitur  Soils  lib.  x.deCemfibm*  ,ci^.  I. 
».  I.  Praetcrcaetiam  in  fpecie  illaruni 
icgum  crcdit  idcm  SoIIs  m,  juramen- 
cum  dc  opens  prarftandis  obligarc  Ju- 
rc  Canonico;  idcmquc  fentirc  dcbcnC) 
qui  abfoluc^  docenc  Qonpoife  per  po- 
Ccftatem  civilcra  irritari  jurarocntum 
dcrc,  qua^noneftcontra  bonos  mo« 
res  nacurales{  quamfcntentiam  tcnet 
Soarcs  temt  a.  tie  Religicne  lib,  a.  de 
}ur*memt$  <tf.  1%,  n,  15.  Barbofa  im  l. 
|.  ftrte  I.  «.  7+.  &  fifff'  f'  /^^*'*  «^- 
$rim9mi$ ,  &  alij.  At  contrarium  cft  ve- 
rius,  ut  fontlunc  M0I.  temo  t.  difp.  14^^ 
qnetd  fotef}Mei  ^  &rebtisalijsSan- 
chcs  lib,  3.  tn  dectiop  c.  %x, ».  10.  Quid^ 
quid  autcm  dc  hoc  fit,  argumencum  cX 
didis  lcgibus  pccitum  minimd  con* 
cludit,  noopoiTc  conftitui,&  vendi 
Ccofumpcrfonalem  ,ctiam  fervilcm, 
fi  folum  jus  naturale  fpcAcmus  ;  imd 
ncquc  fi  etiam  fpe^emus  jus  civile, 
cum  pcr  hoc  jus  non  impcdiatur  fiert 
homincm  libcrum  voluntate  fua  fervi- 
lis  conditionis  pro  pretio ,  ut  ex  di^if 
conftat ,  &  patec  cx  §,fcrvi,  Imfi.  dt 
jitreferfonttrnm, 

Ad  quartum  f efpondctur  Marti- 
num  V.&  Caliitum  III.  ideo  foluoi 
declaraflc Cenfus  rcales  cfle  illicitosg 
quia  de  iHIs  tantum  fuere  confultt , 
non  vero  quod  pcrfonales  illlcitos  ju<> 
dicarent.  Vndectlam  ad  fimile  argui* 
mentum ,  quod  fumi  poifct  ex  BuIU 
Pij  V.  vetantis  conftttui  CcfyUs  Per- 
fonalcs ,  diccndum  eft  nonomniii6  ab 
illoprohiberi ,  aut  irricari  hos  Cenfus  , 
gH<)dfiiKadreflSillicici ,  fed  propcet 

yicao^ 
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^ftandAS  fraudcf ,  &  ufuras,  qtr«  hozni« 
num  malitia,  aut  ignorantia  facilc  fub 
corum  praitcxtu  obrepcrc  potcrant. 

141      Adquintum  dcniquc  tcfpondetuf , 
in  contradu,  quo  Ccnfus  pcrfonalis 
emcrerur ,  &  conftitucrctur ,  poffc  ha- 
bcrc  rationcm  mcrcis,  lam  jus  fcrvitu- 
tis,  quopcffona  maneac  reallfer  oblU 
|rata  pro  annua  pctiCone,  f|Uam  ctiam 
jus pcrfonalc.&legatc,quodlibcr  ho- 
moadverfum  fc  triboat  ,ut  m:»neatal- 
tcri  debitor  ex  iuAitta  penfionis  ad- 
nuae :  urrumqueenim  porcfteflc  ma* 
tcria  emptionis  ,  &  vcnditionis ,  nott 
folum  fccundum  jus  natttralc .  fed  eti* 
amiu»tacivilc,  ut  et  dl^is  conftat. 
Ad  id  vcto.quod  conrra  ftrimam  paN 
fcmoPT>onirur  d^cimus»  lic^f  nemo, 
qni  abfblurc  vendar .  fa  conftiruat  C6* 
rumPcrfbnalcm  ccnfcndus  fic  intcn- 
dcfc  perfbnamfu-^m  Vendere ,  autfer- 
vituri  fubjicere.  nifi  id  expHmac ,  c{im 
potius  debrar  rrn (cri  Quod  Intendat 
conAituerc  Cenfint»  Civllem .  &  ufita* 
tnm,  ex  oimfo^jnrt  maneit  debitoreic 
jurtitia,  abfnnr  librrtatls  detnmento: 
atcim«-r».    id  inrendir,  exprimat, 
niM^^^.bflarcqMom^nfis  aliqnam  indc 
fervir«jr<?m  rontrahat «     vcro  Cen* 
fti»  rcali  fiibi<»Aii<  maneat ,  eflo  Cen* 
fut  non  poflif  conrtitut  in  fervorefpeC- 
tu  propnidomlni :  nam  quinvis  talit 
Ccnfuarius  t»rf  talem  Cenfum  mafleae 
fervilis  cond»r*on»i,  nontamen  mflne- 
rer  fcrvus  rrnfijift»,  fcdefletfimplici- 
terbomo  1iber,utnfobnvtmu$  #. 
Stcon/latapert^infWVvili  ,  quia  etiam 
prarHium  Cenfui  fabicAum  fimplicitcf 
eft  bberum ,  &  alienum  rcfpeftu  cen- 
faxdx ,  nonobftantc  reali  ture,&  quafi 

141  ftrvirute  ,  quam  in  illo  habcr. 

Deinde  ad  id ,  quod  opponitur  con- 
tf  a  aliara  narrem.cefpondemuv,  fus  il* 
lud,  quodemprorpcr  contra^lu  emp- 
Cionis  immediat*  icquirfc  ad  exigen- 
dara  rem  cmpram .  nnn  habere  ratio- 
incm  mercis,  fefpe^a  ipfiufmoccon- 
tra^ui ,  esqnofdolttc,  ntargvmentu 
conyincic:       aicrccm  laconMs 
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ta  Ccnfuall ,  qtfo  cmftuf ,  %t  bonftitui." 
turCcnfu»  proprid  pcrfonalis,  non  ef- 
fc  jus  aliquod  Immediatd  cx  jpfo  con- 
traAu  rcfultdfts  ,  fed  aliud  jus  perfona* 
le.quod  venditor  emptori  promittit, 
&conftjrt  pro  prctio,  obligando  fc  haC 
fatione  ex  juflitia  ad  annuam  pcnfi- 
oncm  illirblvcndam,pfoutlupra,con« 
firmando » &  declarando  noftram  fcn- 
tentiam  explicuimuSi  Unde  duplcj< 
jus  pcrfonale  necclTarib  intcrvchitt 
In  contraAu ,  quo  Ccfifus  pcrfonalif 
Venditurjaltcrum  eft  jus  ad  penfioneirl 
Knnuam ,  in  qua  propna  fptiocjurmo- 
di  Cen9^s  Confinit)  &  quod  in  cocon« 
tfadu  venditur ;  alterum  cA  )us  rcful- 
tans  immediat^  ex  ipfo  contradu  aid 
iliud  primum  jus  acquiTcndum ,  &  r«« 
tincndum  ,  tamquam  veram  mtTcera 
legitim^  emptara  ,quam  vendicor  cji 
juflitia  debec  tradere.  Unde  ulteriul 
fit  penfioncs  ,  qu«  ratiofle  hujus  Cen- 
fus  emptori  debtintur ,  ndn  habcfe  ra- 
llonem  mcrcis  in  di<?^o  contraftu ;  fi* 
quidem  noniIla;,fcd  jus  ad  illas  im- 
mcdiatd  cmitur.  Ncc  videatur  norum 
unum  jus  pcrfonalc  polTc  emi .  &  de- 
beri  ratione  altcrius  juris  ad  illud  ac« 
quifiti ;  nflm  quando  vcttdurttur  debi- 
ta  perfonaliaf^quod  frcqucnter  fit  )ri 
vcra  emitur  jus  pcrfonale  Crcdiiorit 
ikl  folutionem  obtinendam  :&adta^ 
le  jus  acquirltur  aliud  jus  pcrfonalc  ; 
quod  ex  ipfb  contraAu  immediaci 
rcfultac. 

Ex  di^ii  Colliges  licitatn  qtidqttd 
eflc  jurc  narurali  croptioncm  CcnsQs 
n)txtt,ideft,partimrcaUS)  &  partioi 
pcrfonatis ,  uc  quando  aliquis  emcrcS 
Ccnfum  fupcr  pradio  ,ca  lcgc,  ut  etiS 
fi  prcdiumpcreac,  aut  reddatur  infhi-» 
gifcfum,  venditor  nihilominus  ad  to-t 
tampenriOnemteneatur:  vel  quando 
Ccnfbs  fimpliciter  conftitucretur ,  & 
fupef  perfona,  81  fuper  pracdlo  immc^ 
dtatd  j  ut  fi  venditor  dicerct  1  Vcndo 
libi  Cenfumdeccm  modiorum,cui  flC 
meam  pcrfonam,  &  talc  prxdium  mc- 
HCD  iu  fubjicio,  uc  vel  k  mc,  vtt  k  mei| 
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' /dio.in^acmcBoqiicpaifcfforcrncl^vcv- ^^***^*"         nonaullos  Oo^Wm 

~*  "  '  •  pcnfioncs  poftca  folvcnda;  minus  va* 

■  jcnt  ,  quam  praercns.pecuDia  cjusdcm 
,quancit;(ius.  Undc  roinoc  (^uancicas  pe« 
€ti6t«  gra&Tentis  poteft-cquarc  illunl 
valojcm ,  acquc  adco  cifc  jullum  pie* 
tium  jurisadcas  poflea  cxigendAS,  eti' 

■  am  fi  nullum  fubfit  penculum  ,  quod 
intcgrd  i)on  folventur.Caetcrum  quan* 
tum  ha;c  fccunda  raiio  valcat ;  &  an 
tradi^a  refolutiq.  locii  baboac  tnemp. 
tioiie  coiusUbetCeDruB-perronaiis,  eti- 
amadcertum  tempus  conftUuti?  S<h 
^ueati  fediajae  af  eticj^u^. 
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riitc,  pcnfioncm  cxigcre  pbOlsJLtajftb-^ 
lina  torw  \.  de  jufiu,  itjf.  »87.  -«..  «e. 
Lcff,  iih.  i,  »i.  dnhitAt.  «.  ij.  & 
>altj[,  incer  quos  numcrari  dcbcncCo-'^ 
.'irar,Sotiis,$oUs«&qui^ain  alii  quos 
'  cicavimiisj^.  6.initi§^  &  fe0,  ^r^c^ 
^enti ,  n.  117.  /»4.  dtthitttione  ^  dum  in 
■omni  CenfU  Rcalimagis  principal,iccc 
Agnofcunc  obligatam  pcrifonam  vcn- 
ditorts ,  a  qao  Cenfiis  eR'eooftlTotas> 
foai»  ipfam  rem  Ccnficam.  Qt|s  feo- 
teatia  licdt  abfolucd  iic  falsa,  tamen 
dum  approbat  licicumcffe  cx  naturai  ^ 
«ciCcnfum  miftum,dcquo hic  Joqui- 
mur ,  vcra  omnin6eft.  Et  probacur.fa- 
,  'qoia  ftlictca  eft  cmptio  ,  &  e6n(v 
-titutio  Censusfuper  rc,acfaf>ctperfb- 
ra  figillarim,  ac  reorfim,  ctiam  eftli- 
cita  conjun<f\im.  Nam  quando  duo 
concratflus  fccundura  fe  funt  liciti ,  li- 
citus eiSam  eft  alios  tectius  cx  utroque 
coaleCbens.  a' 
Adhuc  vcro  fupcreft  alia  difScuI- 
tas  incitulo  fcAionis  propofita  circa 
prctium  ,  quo  Ccnfus  pcrfonalis  con- 
trabipotcft,  an  fcilicccpoiric  contra- 
biminori  pietio,  qiiim  fintpenfion<i8 , 
quae  pcrcipi  fpcraotur  1»  Qiiaihre  il» 
lud  gcncralitcr  ftatuendum  cft  ,  utta- 
lis  cmptio  fit  licica  ,  non  oportere 
prcciura  ciTc  xqualc  omnibus  pcnfi- 
enibus  percipicndis  ,  fcd  poifc  cii^ 
mtoils.  Ica  Mediaa  c§d,  ie  wAm  fff 
mfnrtm  gefdfHs,  ^Mdft.  tt^td^^ficmiiif^ 
Valcntia  tfmoi.aifp.^,  ff.  pun^.  '^^ 
Leff.  lilf.i.  cMp.ii,  di^itAt.  j^.  nam.  lo. 
&  alij  cummunicer.  Ratio  eft  ,  quia 
tttodiotali  coiitcaAQemitur,Qoo  funt 
penfionespofteA  petcipiendsB,ied  fpi 
|>et(bnalc  ad  iUas  estigefidas ,  ut  ooiii^ 
tatexdi<^is  n.t/^t.  cx  routtis  autctn 
cap^tibas  cvcnirc  poceft ,  uc  illud  jui 
ssinus  valcat,  qo4m  ipfas  pcnfioncs  ^ 
tnul  iinnpta: :  poceft  eoim  e£e  pericii^ 
litmjquodfbrc^  poftca  non  omncs  foU 
ventur ,  vel  non  fine  molcftijs ,  &  ei« 


SfeCtlO  NONA. 


Expediuntur  tjuadam  dii$itati9»  ' 
nes  area  Cenfus  f  erfonales, 

CUm  Cenfiis  perfonatis  licicd  pof^ 
fitemi ,  8c  conftitui,  fccundura 
rci  naturam  ,  uc  pra-cedcnti  (cAion« 
oftenrum  cft  ,  nonnull.13  circa  illum 
func  dubicaciones  in  pr^fcnti  cxpcdi* 


FtTMnt  emens  Cenfum  ferfoiusUm  f§Jfk 
.  tKsgeri  bfpst^jecamivendh^ 
ttre  ad  fecurtfatim 
fenftsiisi 

■r  ■ 

SttHdi&rfirs/f^rm*siv*,  n,  »4f. 
'  Pftfimthsitmmidfikfendifitefteiel:: 
gjhf^ktfnumgmtrMlm-^timnfpetiaii^^ 

ikidem.  * 

,  Hypetkecd  exigi  p^eft  in  emptione 
^lWie  Mfilk ,  inm  ibfimte  BulU  Ftj  r, 

i^s  Cefefmpfifm^  fitefi  itkm 
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^  fHilfit  dttrsturA  fit  chligith  diBA 
hyfeithtcA ,  & ^dtinfmsi  &  qHitmdceii 

PRimo  dubitatuf  ,  ucriHm  emeilt 
Ccnrum  Pcrfonalcm ,  poflitcxi* 
gere  hypothecam  a  venditore 
«d  fecuntatem  penfioDis  folvenda:  f 
KefpoiiBetnr  affirmativdcam  commtt» 
iii  (eatdntia ,  quam  beiie  tradit  LeC 
ii(f.  i  c4^.tt,duhiut,  4.      ai.  Proba- 
tur  primo  afimifi  ,  quiain  mutuo,  in 
VcnditioDc  ad  terminum  ,  &  caiterii 
contraAibus  ,  licitum ,  &  vulgare  e(t 
,eiiigi    pochecam  ,  tam  generalem » 
jqitim  Ipecialem ,  &  pofle  ctiam  exigi 
in  cmptionc  Ccnfusrealis  pro  fccuri- 
tacefolvcnda:  penfionis ,  quandiu  Cd- 
Jfus  <!xtindus  non  fuerit,docent,etiam 
ipe^tz  Bulk  Pij  V.  MoWnadifp,  js?^ 
#.  S&  t^efU^  Cenfm^  n.  4.  RcginaldiM 
/ib.  i^.  »i  4t7.  &  alii  communiter>  Er- 
go  exi,f»(  fimilircr  porcft  in  emptiooe 
Ccnfus  Pcrfon.iits ,  cumcadem  pland 
fitratio  ,nccius  aliquodrcpugnet.  Sc- 
citiKjl6^ikpriori,  quia  cClm  coo^a^ua 
Ht  validos  ,'&venditorfieneaturpeofi« 
onemfolvcre,  poceft  emptor  cxificre 
fccuricatcm  talis  folutionis.   Ad  hAnc 
aucem  fecuritatem  fpc<flac  hypothcca: 
crgo  poteft  emptor  illam  exigere ,  nec 
{VQpfoma  tenecur  pretium  augere^cum. 
^caturj«ferao,ac  defiiaindemmtace 
.agar. 

lifi        Unde  eadem  eciam  racione,  qui 
*^  hunc  Cenfum  emit ,  pocell  pccccefi- 
•  1   deiu0bremk  qui  vtiquc  omni  obUgar 
troni  acccdcre  potcf^.     i»  emi^m  » 
\iMfHt.  de  fideit*([«rihHi.  Tandtu  nutem 
.durabitdidla  hypocheca  ,  &  fidcjuflb- 
Ji$,ohligatio,  quandiili  perfona  Ccnfui 
.^jcjfia  liberata  non  fueric-  Caetcrum . 
rll^|K>ter.ic  agla^ verfus  ternutn  po^ 
4e4SQipn>io>^;reft.l^^thecata;  fue- 
rinr  transIntfE  ,  necadvcrfus  fidejuflb- 
^rcm  protolutione  pcnfionum,nififac- 
.ca  prius  «ccutione  ;n  bonis  perfonsE 
.   ^cenficflc  ,>Usu,principalU  debitoris » jux 
.  ^C9mmuncK|/^gui^  hypochecaruip. 


&  fideiuiltonum» 


1  s 


dekee$  4fefer(nuii%  hqm.,\ 
CeHfMtTerfiHaltie99iHiii$  :  r 

§.  II. 


Jtefertw  frimd  fe»tentU,&  ittqnifeiim 
f»  fttfiimerifefit  ?  ».  147, 

Frefemime  jeemidt^  ij^  vete  fimemiii 
14^ 


DtJbitatur  fccundo  ;  qualis  dc-  tjy 
bcat  ciTc  pcrfona ,  m  qua  Cen- 
fus  PerTonatis  coofticut  potcjftf 
RcfpOndcnt  Valcrttia  t»me  |«  di^. 

21.  puneio  1.  '^,  qtmrtl  fe^mter  ,  Azof 
p*rte  5.  lib,  10.  <-4/>.  5.  </.  1.  verf  fecnrt-^ 
d*  femtHtii  ^  &  alij,  quosrefert,  dcbcrc 
efletalemperfonam,  ut  poflit  propria 
«pcvi^  &induftflteac(|uirere,  unde  p6« 
Aonem  folvat ,  dim  alias  tam  inutilis^ 
&  inepca  fic  ad  fundandum  Cenfum, 
ficuc  agcr  fterilis,  qui  nullu  poceft  fcr- 
rc  ^u^um.  H«c  tamen  fcntcncia  (l 
nihll  ampliib  addat,  folum  poteift  fuf 
tidcri  quoad  perfooam,  qus  fit  capa^ 
Ccnfus  realis.  Hic  enim  .Ccn(us  cum 
fic  jus  in  rc  ad  penfioncm  ex  ipfamec 
rc  pcrcipicnda ,  in  fola  re ,  aut  pcrfona 
fittAifcra.iotelligi  poteft  :  in  Cenfu 
autlem  perfonali  afiter  ie  res  habet^ 
quia  cum  COfififtac  In  jurc,  &  obllgati- 
onc  juftitiajjcx  qu.ipcrfonaCenfuaril 
penfioncm  dcbeat,  confiftcre  porcft  irl 
.^uavis  pcf  fona,.q^uaj  cx  juftitia  obliga- 
ri  poflit  ad  penfionena  folvcndam :  pa^ 
tet  autem  cjufmodi  obligationein  cfl^ 
trahi  pofle  apcrfona,  quas  nihllfuis  ©• 
peribus,  aucinduftria  acqutrcre  valea^' 
fi  modo  aliundchabcat  bona,  cxqul» 
J)us  poflit  penfiopcm  folvcrc. 

'  Uifile  inelitts.ad  propoSi»in ; ^c^ 
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bitadoncm  rcrpondcnt  Joanncs  Me-» 
<lina  ,  C,  wAii»  «/«mjw  > 
n.  t/rrf.  immm  »  &  Lefl.  s 
«t«iMir.4»«r.  m.uc  f]uis  Ccnfui» 
perfonalcm  iriftitttcre  poffic,  dcbere 
cfTc  talem  pcrfonam,  quaE,ve!  fuaopc- 
ra,  ik.  indurtria  pararc  polFit,  undc  pe- 
iioncm  folvac ,  vclhabcatbona ,  qua: 
«d  illara  rolrendam  rofficiancJin6ad» 
dit  beoe  idcm  LciT.  latis  cfie  ,  quod 
liabeacoa  bona  in  foe ;  quocumque 
cnim  cx  hismodis  pcrfona  fit  potcns 
ad  folvcndum  ,  obligari  potcft  cx  ju(^ 
ticta  ad  pcnfioncm  re  ipfa  pfdeftao^am, 
quod  ad  Cenfiu&Parfoiiaiein  fondan» 
chmficisefta 


^Mdiu  durtt  Ctnjmt  Tnftnditf 

SUMMJRIUM. 

'    frtm  ffMMUh  Cnfmm  ftffmdm 

gnAefHtte  itnflitntum [iUm  dnrAn  qnsn- 
dtn  vivit  ftfjtiu^ftiftr  fM  cwfitmm  tfi, 
mnm.  ifi». 

SecMnda  fententfd,  tbiigMtipnen^enfiif 
feffittsHs  trMj/ift  td  ksredes  ttftftiHtewf» 

tif,  fMM*.  tf».  ^ 

^4  r/ttipne»hligaf}efilvendi  petififi- 

ftes  ex  diiff  Cenjn  trufidt  sd  hdredes. 

mnm.  tft, 

Exfliettntur,  &ctnc9rdgntnf  dn*  fri-' 
me$  finittttU,  n,  t^t. 

Zxfikmr  ht  auofrnfufit  vtrmn,  ^ntd^ 
ftftmttt  rtCtnfttfnfyiift\ftrtttCtn[iif^ 
mmn,  153. 

Paclum ,  fio  Cenpu ftrftndk  cfnfiituf» 
tnr ,  ntn  hdbet  rttitntm  mntnii  i^im» 
'   Sidtkttr  Ctnsit  fttftmdit  rtHnquii 
ft»rtthdrtdtt^dnqnitibet  itrnm  tegtttai^ 
inftUdkmfenfonemfilvere  >  num.  154. 
C^idqunndoCtnfui  efi  realu  }  ibiJ, 
f  /  quid Ji  uniti  ex  hxrcdtbw /uafnfMTm 
$em  rtdimtt  i  ibidtM*- 


DUbitatur  tertio,  quandiu  Ccn-  |^ 
(us  Perfonalit  dorec  ?  ioquot 
deCcnlu  indefinttd  confticu* 

tor  nam  fi  conftiruatur  Pro  ccrcorif!- 
quo  annorum  numero,aut  protcmpo- 
rc,  quo  vixcrit  pcrfona,  qua;  illu  cmit^ 
auc  vcndic  i  certum  cft  non  durare  poft 
-taletempus  cranraAom  :  pofito  ergo 
^od  indefinitd  conftitUCQS  fit,  fcn- 
tiunraliqui  rolurr.  durare  quandiu  vi- 
vit  i  crlona  ,  in  qua  cll  conftitutus.  Ita 
Azor fart.  3,  10.  C4p.  y.  1.  verf.  fe^ 
tfmdttfftnes  ^  &  Reginaldus  lib,  25. 
4iy.idemque  videtartenefeValentifl, 
tinmi^diff.  5.  q.  sa.  fnn(fo  ^.dum  aflc- 
ric  non  pofle  cx  pcrfona  vcndl  Ccn- 
fum  perpetuum  ,  ficut  nec  cx  animali-  • 
bus,auc  alijs  rebus  mobilibus,qu£e  tan- 
dem  dioCQroitaCe  cemporis  confiimoni- 
Ciir.Probanc,qoiajuxta  nsrtiuram  con«* 
traAus  cenfualis  percuntc  re  Ccnfui 
fubjcda  ,  infc  quoque  Ccnfus  pcrit;  eJt 
cnim  ejufmodi  contra<flus  quadani 
pcculiaris  cmptio :  pcrcuntc  autcm  rc, 
exquaaUijoidempcum  eft  ,  dammim 
cftcmptoris,  ita  utnihil  dcinccps  illi 
dcbcatuir  cx  vi  emptionis  praftcrit». 
Alioqui  contradus,  quo talisCcnfus 
pro  pccuniaconftitucrctur,  cflct  mu- 
tuum,cujuscftproprium,  ut  nonex* 
^tinguatur  e)us  obligjitio ,  (juacumqdt 
le  pcrempta ;  undc  ftqucrctur,  nbfl 
poflc  rarionc  illins  pcrcipi  ullam  penfi- 
nem  ,  abfque  vitioufurs,  Diiiin  for- 
tem  computctur. 

-  Alij  ver6doeeur  «Ceofiim  petfi>- 
aalem ,  obligacionemv^,  quflB-ii  conftf> 
tuebce  taleifa  Ceffftim  contrahitur ,  id 

annuam  penfionem  fo!vcndam,  tran*« 
firc  ad  hacredcs  ipfius  coflitudntis,  jux- 
ca  vircshacrcditatis ,  qu«  ad  ipfos  pet*- 
v^nit ,  atque  a<te&  000  leiitini^  «itifai 
Cenfhm,mofCtib<!ottftitOeme«  Itk  &ti-^ 
tiunt  Covartuvias  ^  varUrum  cdp.  7, 
n.  6.  verf  hincetidm ,  &  verf  cjnod  item^ 
Solis  Ith.  5.  deCenfibm ,  Cdf.  4.  n.  Mo- 
lina  diff.  jS/.  n.  t,ftff  meilnm  ,  &  m.  i« 
HmfikmcUtm ,  ubi  argai(4tfim»^iii^ 
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eohawenti» ,  quod  cum  tucatur,  quan- 
do  conftituicur  Ccnfus  fupcr  realiqua, 
prinGipalittrobligac  petfoiianeoofth 
cuentem  a4  pai&oioem  Iblveodam^ 
rem  vcro  ,  fuper  qaa  Ceonis  conftitui- 
tur  habere  tantum  rationem  cujufdatn 
hypothecae,  tamennegetillam  obliga- 
tioacm  ad  hjercdcs  cooftitucotis  trao-* 

.  fire.  LeC  iik.  a.  .  w.  m.  «7.  &  tl.  xmf^ 
atc  A/Ui^  Salas  tnR,  de  CenJlkmM» 
).  fuh  ».  1.  'verf.  ^jMisver*  ,^1  alij  Fun- 
damcntum  cft  ,  qula  obligatio  rcfuU 
tans  cx  contra^u  tranfic  ad  hacredcs 
contrahentis ,  ut  apud  omnes  eft  iodu- 
bitintm  I  obligatio  anccm»  qnecooA 
ctQieotCenrum  Peiibttalcm » teii<tiif 
penjTioncm  folvere ,  orituf  cxcOOWafi* 
tu :  crgoad  ha:redestra.nfir. 

I  .  Diccs ,  illam  obhgationcm  tran* 
ihortain  adhcredes  noa  oriii  ex  con* 
tra^  ceofnaUs  cum  hic  (ic  yedditio 
jurisad  penfioncs  exigendas)quod  fta^ 
tim  traditur ,  &  acquiritur  emprori:  o* 
bhgatio  autcm  rcfulcana  cx  contraAu 
.vendicionis  folum  cA  ad  tradeodant 
fam  vendicam ,  qoa  cradtfa,ad  nihil 
«mplios  tenetnr  venditor ,  oeqoe  ejos 
haErcdes  cx  vi  contra^us:  rtam  qoatf' 
•vis ,  tradito  illo jurc,  venditor  tcnctur 
penfiones  folvere  ,  id  provcnit  im- 
•jBediacdex  ipfojuce  emptori  acquifi" 
<o»  CttiiQ  vefidicofe  refpondcC.  oblik- 
Siatio  loftidc  fiilvcodipeofioncsyOmi 
autem  cx  contra Aa ,  quo  tale  jus  ven- 

'  ditum  eft.  Ad  hoc  tamen  rcfponde- 
Curfacile,  quanvts  hocjus,  &  obiiga* 
tioei  oo(te(^0dem,non  ienilceciii> 
iDcdiacdex  coocraiftnveiiditiooia^qoo 
ipfum  jus*f^ttditur,utargumcntQ  pro- 
bat,  tamcn  proccderc  cx  alio  conrrac- 
-ttt,  fcu  pa(flo  cam  v  cnditionem  con- 
fcmicntc ,  quo  vcndicor  fc  immcdiate 
joftitiaad  penfiones  fofveil* 
dafTlthoccniijl^^l^iwt^fivc  tacita^ 
Cvc  exprcflo  ,  cmpror  acquiritjus, 
quod  cmcrat  ad  exigcnda«;pcnfioncs, 
•  Cc  vcnditor  contrahic  obligationcm 
:  jttiKcie  adcas  folvcndas :  &  quando 


IX.  i  III.  ft^ 

im|)Ictur ,  quia  pcr  hoc  pa^um  cradi*, 
cur  cmptori  rcs  empca ,  id  ell ,  jus  ad 
penfioiiem  ansttam,  m  quo  ratio  Cen« 
l^confUUc. 

Hx  fcocentifl!  t  qtianvia  lofeer  ie| 
Vidcantur  repugnantcs  ,  tamcn  faci"* 
lc  poflbnt  in  concordiam  rcduci,  ft 
nimirum  dicamus ,  priroam  proccdct4 
de  Ceolii  confticoco  in  pcrrooa,qaei3»« 
admodttm  tn  prasdio.auc  fimiU  refi^u^* 
gifcra ,  quateniis  fcilicet  proprijs  viii«« 
bus  ,  labore  ,&  induftria  poteft  acqut'* 
rere  undc  folvat :  ita  ut  untummod6 
ieobligaveritferpe^fiiarum  opcra-  " 
mffl>&laborum ,  promicteodoesillti 
annuam  pcnfioncm  ,five  fe  obligave*' 
rit  rcalitcr  ad  inftar.fcrvi ,  ftve  tantum 
perronaliter,  feu  utcivis,  qufodmodii 
qui  fuas  operas  iocat  1  qua:  proculdu<f 
bioeftmens  Auchorum  illius  fetiCett» 
tiacquam  in  hoc  fcnfiiexpccfi^  dpprp» 
batLayman.  (nff.  4.  a^.  18.  ne^irii 
diit  poteft.  Sccundam  veroproccdcrei 
de  Ccnfu  conltituco  fimplicitcr,  5c  ab- 
/biuti  fupcrperibna,  qux  ebligavc- 
ficad  fotvCndam  penfion€  ,  ondecun^ 
iqueeam  poflic  folverei  in  quo  fenfic  . 
loquuntur  Authorcs  profccunda  fen* 
tentia  relati.  Slc  cnim  explicat£ ,  & 
4ncelled£r  amb^  fcncentis  funt  vcraet 
4e-prima  patcc ,  quia  ad  Ittferedes  no« 
.CranfiiKibiigatlo.  qua^iclduii  efi  refpeoi» 
tu  rci,  qua»  ad  ipfos  non  pcrvcnit ,  tdX 
qua;  tantum  cft  rcfpcif^u  rci ,  qua  c«m 
pcrfona  defundi  extinguitur.  Dc  ier 
ximda  cooftac  fimiliter,  quod  fic  vcraf 
Cum  exfiindameiito  ptoillaadduAo^ 
Cum  ctiam ,  quift  obltg^cio  perronalii 
adaliquid  pra^nandum,quam  quls  ha^ 
l)ct,  quatcniis  cft  dominus,  &  admini(l 
trator  bonorum ,  ex  quibus  pracdacior 
Hemdcbct,  traofic  adcjushxredes ,  n| 
eire  hacredcm  circniiaUccr  importne 
.reciperebona  dcfunAi  reprefentando 
cjus  pcrfonam  ,  quoad  omncm  illiua  . 
obIigationcm,quantum  ad  taliumbc^ 
norum  adminiftratiooem,  ut  bcnctnb- 
ditSaoch,  tm»  «.  Ht  netsUg,!^,^.,^ 
^iii^m       VtA  »»hoc  jflfldplo  infiMI 
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tcncrr  h«rcc3cm  implerc  vota  renlia 
<Scfun<fti,etiam  fi  defundlus  exprcfsd 
dixcrit ,  nolle  hacrcdcm  ad  illi  tencri. 
In  rpccieauccm  (ecundac  lcntcntia;,  ut 
proximdcxplicata  cft,  obligaturpcrfo. 
«accnruani  adpraEftandam  pcnfion^ 
innuam  ,  quatcnus  habctdominium  , 
&  ftdmintftrationem  fuorum  bonoru  , 
fiquidcm  fcobligavit  rcfpc^tu  cujuf- 
Cumqucrei,cxqua  folvcrc  poffit :  er- 
go  oum  e jus  bonls  tranfic  illa  obligaiio 
ftd  hxredcs. 

Ncquc  contra  hanc  rcfolutionem 
urgct  fundamentum  pro  prima  fcn* 
tcntia  addu(ftum.  Refpondctur  enim 
illud  principium  ,  pereHHte  re  Cenjui 
fub](£l*  ,  perit  Ceifffts  ,  folum  proccclc* 
rc  deCcnfu  rcah  conftituco  fupci  ccr- 
ta  rc )  vel  ctiam  de  pcrfonnli  refpcc- 
turei,  qucB  fimul  cum  pcrfona  intC" 
reat  ;  quod  fi  ctiam  cxtendatur  a<i 
Ccnfum  perfonalcm  rcfpedu  cujuf^ 
cumquc  rci ,  unde  penfio  folvi  poffic, 
intelligcndum  cffe  ,  ut  pereat  Onfiis , 
quando  tam  phyfice,  qujim  moralitcr  , 
&rcprcfcntativd  pcritperfona,  fupcr 
qua  cllconftitutus  ;  in  fpccic  autem 
lccundx  fentcntiae  non  |9cntpc*fona 
ccnfitareprefcntative  ,  cumharcdes, 
ad quos  bona  illius  tranfcunc , eam  re- 
prcfentcnt  quoad  omncm  obligatio- 
fjcro ,  qua  tcnebaturaliquid  ex  fuis 
|x>nis  praftarc  Ncque  inde  fequitur, 
paflum  ,  quo  talisCcnfus  conftituicur, 
•fcabcre  rationcm  mutui ;  tum  quiaesc 
talispadi  ,  pcreumc  omnino  eii^ 
rcprefcntativ^  pcrfona  cenfita,  cx- 
«inguitur  pcr  k  Ccnfiis :  mutuum  ver6 
nunquam  pcr  fc  cxtinguitur ,  qnacun- 
<quc  rc ,  aut  pcrfona  pcrcunte ,  fcd  tan- 
tum  extinguetur  pcr  accidens  ,  quod 
rulla  fint  bona  ,  cx  quibus  folvatuf. 
^Tum  ctiam  ,  cjuia  adrationcm  mucui 
«Hcccirario  rcquiritur ,  ut  mutuans  pof- 
Jfit  rcpetcrefuum  capitate  ;  qui  autctn 
•^at  pecuniam  proCenfu  perfonali.in- 
tcndendo  illud  cmere,  non  potcft  eam 
■fepetcreexvi  talispafti  ,  fed  tanrum 
l^epfioncoi  aonuam.  Tum  denique. 


quia  qui  dat  mutu5,hon  intenditemc* 
rc  aliquod  jus ,  fcd  tantiim  celcbraro 
contra£iun) ,  cx  quo  fibi  rcddatur  res 
ejufdeao  fpccici,  valoris :  qui  autem 
dat  prctiura  pro  Ccnfu  pcrlbnali  ,  in- 
tet¥iit  emcre  jus  ad  annuam  penfio- 
ncm,illudquc vere  emit,  cumficalr- 
quid  preiioaftimabiic,  &cvendibile. 

jaro  vcro  occurrrcncecafu,  in  quo 
juxta  dodtrinam  tiaditam,dcbitQr  Ct- 
fus  Pcrfooalis  plures  relinquac  haarc* 
dtjs  ,  in  quos  debitum  ,&oblipatio  ta- 
Jis  Cenfus  tranfcat ,  ioquircs  nocrito^ 
an  quilibct  eorum  cen^atur  ad  pcn* 
Aoocm  in  folidunD,ficut  fupra  diximut 
dc  poirc/roribus ,  in  quos  rcs  fubjeda 
Ccofui  reali  dividitur,  vcl  folum  pro 
partc  ,  juxta  portioncm  bonoruTn,  feu 
hacreditatis,  qu«  ad  ipfum  pervcnit? 
Rcfpondctur  ,  foliim  tcncri ,  &  convc- 
riri  polTc  pro  parte  ,  jjLXta  portioncm 
h^rcditariam  ,  in  quam  fuccedU.  Eft 
cnlmhoc  gencrale  in  omnibun  debi- 
tis  perfonalibus  adefundo  rciiif^is  ,  uit 
fi  plures  fint  harrcdcs  ,  nollus  coium 
tcncatur  ad  il];i  in  folidum  ,  fcd  cantfi 
pio  r.ira  h.^rrc*dicntis  nd  ipfum  prrvr- 
nicncis  ;  nifi  qu;^rido  los  debica  pofli- 
dctur  .ib  uno  ,  v-j  obligarioeft  indi\  i- 
dua.  I .prohdreJ'rtsr;ji^C.  de hxredita- 
rtjs  alfienibtts  ,  cr  /.  in  executiofse  %<^.  im 
frfttci(>i0 ,  verf.  fecvnds ,  if,  de  verhcrum 
«Ui^Tiit.  ubi  communiccr  Doftorcs.8c 
tradic  bcne  Sanches  tor».  %.  in  Decsio^. 
Mb.  4.  frf/'.  r^./r.  41.      45.  £r  i^^y^^  {',y 

.4.  de  Cevjjbus  ,cdp.unico,rt.  10.  Undc 
cum  ohligatio  Censijs  Perfonalis  d»- 
vidua  fit,  utpot^  de  folvcnda  aliqua 
ccrta  quantitate  divifibili  ,uc  pecuniac, 
frumcnti,oIei,&c.  confcquens  eft.  fo- 
luropro  rjta  partc  ha:rcditacis  ad  fir»- 
gulos  hsercdcs  tranfire  :  fecus  eft  in  o- 
bligacioncrcali:  cx  hac  enim  datur  ac- 
tio  indivifibilitcr,  &  in  folidum  adver- 
fus  qnemlibctha:rcdum  ,  ad «  nos  pet- 
venltresobligata.ur  Iicnc  Solis  proxi- 
n3^citatus,cum  Bartholo,BqIdo.&  cdt- 
tcris  in  /.  3 .  C.  dettei^et/js  ^ejlfif^  &  l.  rem 
(tsrcditarum.  6j«  w  princi^.  ff,  de  i-vi^. 
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Unde  quando res  Ccnrui,&  obligatio- 
ni  rcali  Tubjcda  ad  plurci»ba:rt:dcs^u£ 
jioiTe/rorcs  pervcnit  miriun  non  eft^ 
quod  finguli  pro  cota  penrioiie,  acdm 
bitoconveoiri  poilint.  £xqcM>  dHcr|« 
mmc  allud  notabilcadvmcs  cum  So- 
lis  ^ocodi.  nimirum  ,  licct  unus  cx  ha;- 
rcdibus.  in  quosrcs  ccofita  divifa  cll, 
fuam  partcm  rediroat.,  adhuc  conve* 
niri  pofle  pro  penfione  >  qiUB  cx  relU 
^nttfMUtibos  debctor  ,  qoMivis  con«- 
tra  cohaercdcs  ,qui  non  rolverunt,ci 
fuccurridebeat,quod  plan^  conftatcx 
di^a  l.  rem  h.tredn*rt*m  ,  /»  frtncifit^ 
ubi  Glofla  id  optini^  dedaiat:  inCeil» 
fuaQtemperlonaUinaiiec  omnino  H« 
l>er,  qui  fuam  partcm  redimii^quiaib^ 
iuffl  proilla  ceoebanir.  ' 

J^rim  fuHiM  Ceiffiu  Terfimiuf^/ 
Ji#  «Npf  mmtri  prtti^  ,    ^   '  ' 
•mntx  pm^tmHjpt^ 
rMM  / 


§.  IV. 


SUMMARIUML 


Ctnfiu  PerfmtiUtvtrie  tfn^ai  ttmf&t 

-di/iingut$itr,  m.  155. 

^fmmttdh  Ctnjus ,  &  f  "^^ '^'^^  ' 
di^iUt  ^twmfiieron  f */?  f ,  »'  frtttum 
•timgettur  sn)elmink4(nr>  tifidim. 

Cenfns  Perjonaiif  ferfetnm  ,  frn  itt^ 
fnuw  ,  emi  fttefi  mintrifrefit ,  ^ntmtfimi 
mttmes  fenfiumes IferMt*.  *.  <^H' 

Cenffu  Perfonttig  temftrtfuc  tempa* 
ru  incerti  ,  fenvita/itiuf ,  poteft  emi  pre- 
tit  mintri  omnthuf  penflonibms  ^  ttlti 
tfmporit  dtcurfu  fercifi  fojfmtt,  • 

»58.  ■ ; 

n  jufium  fretinnrCei^vitdlitij  entfi. 
^ttmtmrjthet  compartri  cum  fenftombm^ 
^**^  ntftmriMm.fefii^&itff»^i4^ 


7? 

Proptnitur^  &  futdetur  fententitttem 
gtns  Cenjum  Perjondltm  td  ceriHm  tetn» 
fMt  ftfe  emi.  mimtri  frttio  ,  ^utm  fii 
tmmtmm  femfimuim  etUeffin»  mmm»  Ue« 

Proponitur  ,cr  pr^fertar  fenlerttitetm* 
cedens  pofjtttlttm  Lenjitm  emifretit  mi<9 
ntri,  n»m,\t>x.  & Jcqq^ 

Cmtrndmt ,  Lefiimt^  &  tHjfemtimntfttit 
vtlere  feemitinmfrdfemtem » tfmm  tAfelttm 
tfnfdimfmtmtittilif»  mmmii6y 

Jd umen  impu^nttur.  n,\6^.(i  T^f  f  • 

CnrfecuniA  prtjens  nom  flm  vtiett^ 
fntm  t^Jems  f  mum.%67, 

Jfiij^mttmr  Ugiiimm  fttit ,  ob  qnm 
Cet^ttt  ftfftntUt  td  tempui  certnm ,  fetefi 
emi  jf^etit  mimtri ,  ijutm  fit  tttt  etUeEiit 
fenfto  um.  ht  (futndo  non  peterit  ttlit 
Cenjm  emi mintri  fretio  ^  num.\6^, 

Refftmdetitr  /d  fimdmrmtti  etmirtris 
fimeiHid  frimcifsiii,  «aw.tf« 


DTTbirarur  quarto  ,  tifrum  quifl- 
bct  Ccnlus  Pcrfonnlis  poflit 
emi  mioori  pretio ,  quam  fiot 
omnet  penfiones  fperatac  ?  Ad  calcem 
prccedentisieAioOis  gcncralc  quod* 
dam  pronunciatum  hac  dc  rc  ftatui- 
mus,exada  proquovis  Ccnfu  cxpli- 
cationc m  Jiunc  locum  rcfervata,  qua 
refpondendo  ad  propoficam  dubittti* 
.ooem  crademui. 

•    Principio  igitur  claritatis  crgo  dtl^  Iff 
tingucndum  cft  inrer  Ccnfum  Perfo- 
nalcm  pcrpctuum  ,  &  tcmporalcm: 
dcmde  mtcr  tcmporalcm  in^ti  ccm« 
porii,  ncadvinm  alicujos  homniif ,  ' 
'8ctenipofalcm  temporis  ccrti ,  ac  do- 
cermibati ,  ut  vcrbi  caufa ,  ad  vigintt 
:annos.  Practcrca  notaodum  pretium 
cujufcumquc  reicomparari  poiTe ,  vol 
cumipfa  re  fpe Aau  tantum  fecundS 
|^8t(eGiuidumea,  qtua  ipfilncriiile- 
ci,  aut  quafi  intrinfccd  in(unt:vel 
cum  eadcm  rc ,  fpe^atts  fimul  parti- 
cularibus  circunftantijs,  pcriculis  ,  &. 
incommodiscxtriofccis  ,  cumqutbue 

«mitui  •  uc  fpc^aiis  luois  cefan* 
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tU>us ,  vel  damnls  emergcntibus  ,  fi 
qua  cmprori  (cqiuncur,  aut  timcan- 
tur  cx  iilius  erapcione,  vel  fpcAatit 
Bioleftijs,  &  difficultivibuf »  finequi« 
bos  emptor  credic ,  auc  meric6  ctme^ 
quod  rcm  cmptam  obtincrc  non  po- 
tcrit ,  confidcrata  qualitatc  ,  &  condi- 
tione  venditons,  vel  ctUni  fpcdato 
pcriculo  ,  fi  quod  fic  quod  veudicor 
nollet ,  aut  non  poteric  rem  cradere» 
Notandumtandem^prsfcncem  dtsbi* 
tarioncm  non  proccdere  deCcnfibus 
fpedlatis  hocfccunclo  modo:  ccrtuni 
cft  cnim  prciium  cujurque  rei  roinui 
'polferatioiietaUum  ctrconftantiarum» 
Ct  incomiDodonim,dctrahcndo  dc  )u& 
'topretio  rci  fecondum  fc  confidera- 
t«  ,  qiianti  >!la  incom.oda  prudcnti  ar- 
bitrioaftimantur,  ut  fi  res  fccundum 
fcvaicat  ccntum  ,  &  illa  incommoda 
«ftimentnr  viginti ,  poffc  rtt  enr i  oc« 
tOftinta » dummodo  tamcn  cmptio  6ac 
in  j^rariam  vcndiroris .  ciquc  fisinificc- 
tur  proprcr  cjunnodi  caufas  illi  dari 
niinus  prcrium ,  quam  rcs  alioqui  va- 
let  ,uc  cxplicuimus  <r«9.  de  emfti$iie^ 
&  vtmitiitw^itff.  ^.fe&>  3.  in  frimifi§^ 
altifi:|uc  inlocis,  &  tradunt  commu- 
nitcr  DoAores.    nde  quicumquc  Cc- 
.  fus  vendatur,  no  dubuim,quin  fi  emp- 
toraliquod  cx  hujufmodl  incommo- 
dis ,  auc  periculisfiibeac » illum  poffic 
emere  minori  precio »  quam  fic  tou 
coUc^io  pcnfionum  ,  quas  fpcrantur 

*'    tantofaltcm  miniisdando>quanciiila 
iocommoda  ^eAimantur. 

Tota  tgicur  dubitatio  eft  circa 

^  -Cenfus  Perft>nt1es  priori  modoi^eo* 
tacos,idcft,  fecundum  id  ,  quod  ip- 
fis  intrinfec^,  nut  quafi  inirinfccd  in- 
eft,  a  quibufcumquc  pcrfonis  ,  &  in 
quibufcumque  circunflancijs  vendan- 
tur,  &emantur.  Quain  re  prima  con- 
dofio  fit.  Cenfiis  PerioDalis  perpe* 
cntts,  leo  ifidefinitos',  emipoceftmi-. 
mrinrctio,  nuamfintomncs  pcnfio- 
.rcs  fpcratsB.  lca  Joanncs  McdinaC*/;/. 
idt  nbus  fer  mfitrtm  acqmptis  ,  ^«^y?. 

•fi,  sdfiamiMm. loqnena  df  .Ctoifik 


prout  abftrahit  reali ,  &  perfona!!: 
idcm  neccdario  (upponunc  quicura- 
qucadmittumpofie  emi  Cenrum  Per- 
fooakm  perpctoum ,  fiqoidem  ez  iUo 
fpcrantur  penfiones  in  infinitum, 
tamen  non  nifi  certo  prctio  finito  c- 
mipoteft  :  cxprtflc  autcm  propofitam 
conclufiOQcm  cradic  Lcir.  lib,  a.  csf^ 
t%,  dmkitst,  5.  m,  ^r*  &  Salas  refeient 
ftlios ,  trdff,  dc  Ceafibus ,  iiubh,  3,  mnmt, 
Ec  probatur  focild ,  quia  e6  quarlibec 
rcs  minus  valct ,  qu6  minor ,  &  minus 
ccrta  uiilltas  cx  ca  fpcraiur ,  uc  cft  pc^ 
fenotum ,  mulco  autcm  minor,ac  mt^ 
nus  ceru  utilitas  fpcracift  es  Cenfii 
pcrronaiiperpctuo ,  verbigmtia » ceii* 
tum  aureorum  in  fin^ulosannos^quani 
caperetur  cxpracfenti  pccunia  arquali 
toti  colieAioni  talium  penfionum  in 
pcrpetuum,  cumpccunia  pracfcnsfie 
certa ,  &  habeaturin  manu ,  vel  in  aiu 
ca ,  ut  in  quofuis  u  fus,  &  commodjta* 
tcs  infcrvirc  polfit:  .penfiones  aotem 
ilhusCenfus,  qux  in  ram  longo  an- 
norura  dccurfu  Ipcraniur  cx  ipfa  qua- 
fiintrinfecarerum  humanarum  con- 
ditione  func  valde  incerta(,&  iontnne* 
rispcriculis  obnoxise,  pendenc  enioi 
a  caufis  liberis  infinitis  propcmodum 
cafibus,  &  varictatibus  fubicflis,  in 
quibus  nihil  magis  eft  ccrtum,  &  con- 
llans  quam ,  quod  nihil  certicudinis « 
&conftanti«  habeanc:  ergo  Cenfot 
perpetuus,cuiastota  utilitas  in  talir 
buspcnfionibus  confiftit,  multo  mi- 
nus  valct ,  quam  pra:fens  pccunia  toii 
carum  collcdioni  aequalis ,  &  pcrcon- 
fequefls  tnultd'  minor  qoantitas  pe- 

cuniaBprfBfeQiis  juftum  illius  eft  pte- 
ttom. 

Confirmatur  prim(S,  quia  non  tf/ 
cft  minus  fccurus ,  mmusv^  ccrta:  uti-» 
licatis  Cenfus  realis  perpccuus  con- 
ftitotosfoperaliquo  fijndo  Vfalde  ferV 
tii i ,  &  fccuro  t  qoim  qutlibet  Cenfiit 
pcrfonalis  pcrpetuus,  imo  regulari- 
tcr  Cenfus  rcalcs  fccuriorcs ,  &  utilio»' 
rcsvidcntur,quam  perronales :  &ta-»* 

inea  talit  Ccnfus  realis  icilunacur; 
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iNttit^  inSbbri^etio  ,  qiiahi  find 

omnes  pcnfiones  ex  illo  fpcratsc,  ut 
cr  communi  fententia  tradidimus, 
[cj^.  1.  ergo  Ccnfus  ctiam  pcrfonalis, 
perpcciHis  mioori  pretio  eml  potcft«. 
SeciiQd6 ,  <  qota  fi  viff  valde  opulentai^ 
fibi ,  ac  ha^redibas^ruis  imponerecio- 
nus  folvcndi  anouam  penfionem  in 
pcrpetuum  ,  illudquc  venalc  expone- 
ccc ,  ocmo  tantum  offerrct ,  oec  tanti 
iUad  «ftimatec ,  qnanti  omnespenfio* 
pet,  fi  pr^fentei.efleot,  fed  longe  mi* 
aoris  ,ut  fadidqois  intcUigec ,  fiex  i<|> 
ad  alios  faciat  conjcduram:  ergocum 
pretia  rerum  a  communi  hominum 
ieAimationc  pendeant ,  fatcndum  ctt 
|Hreciam  talis  Ceofos  Peribnalii^  eifil 
tong&  minus  omnibus  penfiooibui 
l^erads.  Tertto  facit  non  levitcr  pro 
hac  fententia,  quod  cmens  Cenfumi 
pcrpetuum  non  poteft  integr^  potiri 
lUius  utiliute ,  cum  maior  peofioouni 
^ars  adejos  fiulctflbres  ftiedare  dfebef 
«t :  rcs  ancem  qtiibus  homines  intcgri 
potiri  nequeunr  ,minorts ,  cscteris  pa«- 
.  ribus ,  aeAimanrur  ,  quam  quibus  ad 
■      plcnum  frui  po^runr.  •  *  ' * 

^fi      SfecUnda  concldfio.  O;ofds  t*eiw 
Ibnalis  tempor^lis  temporis  incerti, 
feti  vitalirius  ,ut  ad  viram  aKcujus ,  li- 
citd  potcft  emi  prctio  minori  omni* 
buis  penfionibus ,  qus  talis  temporis 
dccurfu  percipi  poflunt.  Ita  commt^ 
taicet  Doftotes,  Gabrtel^  ^..Jifimcii 
4imi€  15.  skiiuU     dMb.  2.  in  fiititi^ 
Mrjt^enurttm.  Maior  ibidem  54.. 
fMchfione  2,  Joannes  Medina  Ced.  de 
fehm  fer  ufuram  /uquiftvs.  qua^.  t^. 
iA>i  iicet  expreflias  loqUito  devitaT 
ficio  reali ,  id^m  tameo  iotjclligic  de 
pttfonali ,  LefT.  lib,  i.  cif.  tt.  d»bit, 
6.  num.  4.  Filiucius  tfimfi.  1.  /r4(f?.  jj. 
parte  x.  ctp.  1.  nurh.  \6^-  Layman. 
fraii.  4.  cdp.  14.  nuin.  y.  confrm&tiine 

t.  Saias  tfsa.  lU  ctkfkns ,  diA:  y.  tff. 

alij ,  cumquibus  lhtimerari  eiiumpoi^ 
Ccft  Rebd.  r.  pirte,lib.iti.cf**fli4n.  i: 
ytum.  ta.  nbi  liccc  nrgctpoffe propri^ 
emi  ullum  ceo^tm  «pet^ftmalem,  ta- 


meti  iaxgvas ^wyc^fm  Iniuihim  cotf- 

traiftum  ,  quo  quis  cum  acjunll  proba^ 
bilitatc  lucri ,  vel  damni,  quoad  urrun- 
que  contrahcntem  ,  ccrtam  pccunisc 
fiimmam  pro  vitalitio  perfonah  da-  ^ 
tet;  &citm  eftdem  fcrmdcaotela^lspk 
tiooemfaujus  vitalitij  apprd^at  Moli* 
Wni  j  temo  diff>.  j88.  ntmero.'  nea 
credo  aliquis  cjufiriodi  contra<Rum 
fic  intclledum  reprobablt,  quod  no- 
bisadifetitacem  tradits  condufioj^is 
ni£Bcitl'Pfobaiair  ergobondufio ,  qoia 
fi  pooamus  emi  a  te  Cenftim  Perfb* 
nalem  ,  vcrbicaufil,  dcccm  aurcorufil 
in  fingulos  annos  vira-  ru^e  ,  juftum 
prctium  taljs  Ccnfus  ciLloagdminus, 
quafft  tota  cdtk^io  pcofiooom ,  quas 
tot  aooitui-efpondcot )  &  a  t&fperaii 
poIToOt.  fiquidem  hx  tannfunt  iooev* 
ta! ,  quam  inccrtutri  cfl  te  vidururri 
adhuc  quadraginta  irtrtos  *  jiis  aurcm 
ad  penfiones  tam  inccrtas,  in  guo  ta<> 
lis  Cenfi|S'C6ofiftic»  multd  minusast^ 
timiicat,..qu^m  tbta  colledlo  earun% 
dem  peniionum  ,  fi  cflcnt  certa;,  & 
pra-fentes,  atque  adco  juftum  ,  S:  a;- 
quale  prctium  illius  ^  ncccilariocft  mi- 
nos ,  quam  totflB  UlflBi  peiifiooe&  iimui 
ftmotae*        *  , 

Adverc^autem,  utjuft^  conftitu-  j 
atur  minus  pretium  hujus  Cenfus , 
quam  fint  omncs  pcnfiones  ijjcrat^, 
dcberefiericomparatiortcm  cum  om- 
nibus  peniioniijas  , .  quks  tit  plurimuoi 
petcipi ,  &  'Qierari  poifiiDt  ab  empeo^* 
re.nam  fi  comparcturcum  ijs,quasad' 
minimum  fperari pofTunt,  maius  prc-i 
tium  confiituidebct,  faltcm  regulari-t 
ter,  quiaaKoqui  dctdrior  eiTct  condi-^ 
tio.veoditpris,quiIbliimreclpiet  prcH 
dam  ad^adooem  penfionum  paudON  ,,  2 
rum  annbrum,quos  adminimum  vic^ 
turus  crcditur  emptor ,  ad  cujus  vitam 
Cenfus  cflconfiitutus,  cum  probabilU 
usfic  mult6  -nlares  aonoi  viAor& 
elTe  ,  ae  mulc^  plares  peofiones']petp 
ccpturum.  :d 
•  MaiOr  difficulras  eft,  clrca  Cen- 
fiitli  Pexfooaicm  ad  certum  tcmpui: 
G  2         -  de 
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tlequo  doa:  funt  extfcnne  tkxa»mi0 
Mtqu^  fcf*  probabilcs.  Prima  ncgat^ 
poflc  talem  Ccnfum  cftii  minoripre- 
tio,  quam  fic  omnium  pcDfionum  col- 
lc^io.  Hdinc  tenonc  Joaooes  Jledlm 
C,  4kfdus ftr  t^iifMH  ittjmftm^^»  4 );*So» 

im fncy  Molina  difjf.  i%6.  ftfim  4.  RcbcK 
f*rte  a.  lih.  xo.cfu^fl,  3-  ».  ij-  Tolcr.//^.^. 
/tmmd  ,  <0f.  4^.  Ludov>  Lop.  I .  jnftruc» 

f0m$rA  ti^.  5.  MiiDina  Cotoaa  /if. 
tijfnMffmg,  syo.  4«/^  JdlAmr  KiaJu  K 
Sarmicnto.  y.feUS.  c^.  %.nt$mer.  ji. 
^  yj-^^.  Vcga  vtfho  ,  CenfMs  ,  tv 
Angles  ^  Cemflm  m.  4.  ^o^.  1.  ^ 
«lij ,  quof  dtaviynm  feO.^.  pro  iiiinli 
fentemai  de^Cenfu  reali  ad- cercam 
teopus  condicuro.  Fundanientuni  cft 
primo  ,  quia  (cclufis  p.uticularibos  in» 
commodis ,  &periculis  extriarects  Iu« 
cri  cciTancis  ,  damni  emer^iitlt  ,& 
cflBt.  non  msniit  valet  jiis  pcrlbnaU 
ad  femaltqoam  pofterredpjeodani» 
quam  ipfa  rcs  tctr.porr  ,  quo  tradctor. 
Hacenim  rationc ,  U  Aci.  de  empt.oa.dr 
ivgmdit.  difi.  j.  fcif,  %.  magis  proLavi- 
ibuf  eorom  fententlam»  xjuidoccnr, 
debrca  certa  ,  &  ceno  moraliter  fof- 
venda ,  non  pofle  emi  minori  precto 
amicipato ,  quam fit  tota  fumma,  qure 
dcbctur :  crgo  ciim  Ccnfus  Pcrroualis 
«d  certumtempus  nthil  ritaliud,quain 
ius  perronale  ad  redpiendiiffl  poftea 
certum  numeruro  pcniionum »  conie* 
qucDs  eft  ,uc  fi  tales  pcnrioncs  ccrto,8c 
lineincommodis  pcrcipiendae  fpcran- 
tur ,  non  poGic  talis  Ccnfus  cmi  mlnO' 
fipretio,  quam  fit  tola  coUeAio  .ta- 
Ihim  penfiooom. 

•  Seaiod6,  qula  nemo  non  dammbic 

Camquam  injuftum ,  &  ufurarinm  pac- 
tum ,  quo  cgo  cibi  darcm  ,  vcrbi  cau- 
ia,,decem  millia  aurcorum  ,  uc  poft 
4Mtm  •aonoiiBiht  reddenw  totidem  » 
&  aliquid  attpiius  :  eiofinodi  agteii» 
iujuftitia  non  aliundc  provenit ,  nifi. 
^uta  dcccm  millia  pr^fcntia  non  plos 
Yalem^ouam  ius  ad  aiia  dcQ^m.  inil'^. 


1b  poftdecem  iinnpt,  (blvenfc  .*  ttiii 

autem  confequitur ,  ut  fi  te  emant 
Ccnfum  millc  aurcorum  ad  decent 
;|nnos ,  quos  certo  niQraiiter  folves  , 
Mqne  uUo  flMo  ineoinniodo,  mm: 
'  IKwm  dtfa  tnjuftitiaai*  &  vitiniii.ofii-^ 
ne ,  minus  prettnm  pro  tali  Cdifii  di^ 
jc.,  quam  decem  milUa  aoreorum  , 
quaearquant  omnes  peniioQes  fpcra» 
lai.  Tcrtio  ,  quia  emcns  aliquid  pe« 
coniaanticipataoon  poteftdtia  uiu-* 
fimimnaspretiumdare  obptKdfiiBa 
ratioocm  antidpatx  rolutionis  ,  nt 
omoes  facencur  i  eft  cnim  illa  amid^ 
patio  quoddam  virtuale  muruum* 
ratiooe  cujus  nihil  ultra  fortcm  recipi 
poceft:  quandDaniem  emitnr  C^nm^ 
Pctfonalis  ad  oertum  tcmpoe  tb^M 
pracdiAis incommodis ,  &  cum  morali 
ccrticudinc,  quod  pcnfiones  integrd,8c 
opporcune  folvencur,  coca  ratio  dan- 
di  minni  ptetium  quam  fiot  orobet 
penfioneffimui,  eft  >  qoia  amidpm 
cmuntur:  ergo  tatit  ompCMieft jnjw& 

ta ,  &ufurflria. 

Tertia  taincn  concUifio  fic,  quan- 
vis  fcntcncia  proximc  tradica  fic  ad* 
modum  probiliilis,  &  in  prasi  taiw 
qo&m  muito  fecurior  confulenda ,  tOr 
ircu  in  rignre  fcholaftico  verii^s  vi» 
Hctur  licit^  poifc  emi  didum  CctV' 
fum  Perfonalem  minori  prccio  ,  quam 
fintomnes  iworiones  fperatc,  eciani 
iecliifis  pnEdi^ii  ineommodit »  lt 
periculis  eitrinfccis.  Ita  leatic  Co»> 
radus  de  ccntr»£fihtti  ^  ^njtfipnr  80.  cm^ 
c/N/fene  4..  Covarruvias  //&r,  j,  VMri^ 
rmm^CMf.j.  nttmer.  4.  Valeotia  tmpi^ 
diff.  f  .  iinsft,  x%.  fnmih  5.  Ufius  t^^' 
».  nf«  ss«  dnhitst.  i.  mm,.  4«.  Filf«. 
cius  tom»z,  tteiB.y^.  pArtez.  nnm. 
Salis  trtEl.  de  Cenfthus^  drtbit.  4.  num.  4/ 
jMncfc  nnmer»  %.  ubi  plurcs  cicac ,  & 
Solls  tih.  t.  de  Cemfihns  ,  cAp.  7.  n.  ig.. 
im  reffonfime  nd  unimm  %  ubi  plw^ 
al  ios  i  n  utraraqiie  partem  reft rc ,  dta» 
rietiam  prohac  parte  poteft  Joan.Me-' 
dtna  i/i<74 1/«//?.  \i.»d  r^r/i«p»,  ubi  a/Te.» 
iitd^o.;pc;imum.,ltCcofus  Perfpnalia 

confti»^ 
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Ipenfiooe  icdccernDinaca,  ut  ceru  ^oc 
ta,vci,  fipenfio  fit  fru^luaria,  opus 
nonclTet,  utprctium  fic  arqualc  coti 
iumnite  adu  pcrcipicnda:,  fcd  facis  cC" 
ie ,  quod  Gt  aequalt  RUDina;,  qu  js  vero» 
teUiierpercipictur ,  uc  sequaUtas  <!•» 
bita,finoa  aAualiter,  falicm  rationa- 
biliter  pr«fumpta,fcrvctur.Sccundum 
etiam  fi  talisCcnfus  fit  ad  dctcrmina- 
tani  penfionem  pccuniariam  ,  pofle  in 
fligoie  fthoiafticodefendi,  quodeml 
|»oflet  minori  prccio,qukm  fit  toca  ruai* 
tna  pettdpieoda,fi  alicubi  talis  cffet  co* 
tflictudo,  &  commnmtcr  approbata. 
l6i  "     Propofua  vcro  conclufio  fuade* 
itor  prioao ,  quia  ^^oqui  plus  valeret^ 
cratte  'paribttfr    CenrMi  •P^ffeiiarit 
«erti  ceBi|)Otis.Tei1fiani&yfld  <|aiia» 
:quaginta  nnnos,  quam  pcrpctuusjnam ' 
juftum  pretium  Ccnfus  pcrpctui  per» 
ibnaiis ,  &  irrcdimibilis  juxia  commu* 
Siem  (ententiatns  &  «ftimadooem,  cft 
«drationem  triginca  pro  uno:  preciuni 
outcm  CensiU  cemporalis  ad  quinqua- 
gintaannos  ,  jum  fcntcntiam  ,  quam 
•impugnamus  elTet  ad  rationcm  quin- 
.  «quaginta  pro  uno ,  quod^ft  manifeP* 
xUm  abfiirdam;  Niie  Acis&iGiflnc -qoi 
idlcttnt,  propterea  fic  sftinnari  Cefl- 
flim  perpetuum  ,  quia  irt  tam  longo 
ccmpore  fub)acet  plunbus  pcricuhs, 
.   &  rcdduntur  valdd  inccrtae  ^nfio- 
Dcs  }  id  autem  non  ica  evcniteittGeo- 
fu  teenporali.  Nam  refpondco  ,  ct- 
dcm  cum  proportione  efCt  perlcola, 
&  incertirudinem  in  Ccnfu  tcmpo- 
rali ,  atque  in  perpctuo  }  Cum  utcrque 
eequaliter  pendeat  a  caufis  mutabiii- 

Inmquifpro  tattone  ^inaiori*^  aiit^flUt* 
noris  diuturnitans  pluribus,  aut  pau- 

■    -    cioribus  pcriculis  fubjaccat  :  ex  quo 
fit  utrumquc  cuni  proportionc  dcbe- 
rc  minoris  sdimari,  quam  tota  colMh 
,do  penfiooum ,  fifiHM^titlflllfefeilik 
•  Er  binc  fiiadetur  conclufio  fecundic, 
-  cjuia  c6  ,  crrtcris  partbns,  quSEbbet  res 


tsntttaefk  minns  dcrtiHjkfiscmti  M 
utilitas,  &proventuspeiifiooiiOiCsa^ 

fusPcrfonalis  proctfrto  annorum  nu^ 
mero  conftituti,  eft  minus  certus, 
iecurus  ,  quam  par  fumma  pccunia^ 
pcsleiicis ,  qu«  iamiiii  liabeair:«rg« 
cmi.poeeft  aioart  teiina  .pratecii 
pecunis,  quam  fit  toiateitiin  peofiov 
oum ,  quse  fperantur. 

Tcrcio  inde  C  onradus  >  LciT.  &  164 
alij ,  banc  feotenciam  probant,  quia 
peconinpMitespliiavalec ,  quam  pe«> 
cunia  abfcns  cumillaftatimpofiit  cflo 
ufui,  &  utiiitati,  haec  vero  miaimet 
crgo  non  tanti  dcbentajftimari  omnea 
pcorioncs  fpcratx  ex  Cenfu  PerfonaJi 
joercf  cemporis  ,  cum  fint  abfcnces» 
qmmi  parfimiinipacnnit6|ttaBfenciti 
•eqoe  ade6mtnotl  pcecio  prxfeml  ot 
mi  poteft  jus  adtlhs,  qute  fic  toi^  ea^ 
«um  collcAio. 

Hoc  camen  fimdamentum  ^on  j^» 
Imfncffiift  feprolMtQr  Jk  Valeptia  iir«. 

wffi  ht€  imtem  ^  latii; 
fimam  «itm  parac  viam  ad  ufuras, 
quas  procul  dubio  cfficit  licitas ,  fub 
fpccio(o  nQmine  Ccnsus ;  nam  fi  plus 
vaieocceocum  anre»  prasibntcs ,  quam 
Jtotidefla  polk  amnno  •felveodi ,  licitum 
«rit  cos  nnicnaoti « -  aliqoid  ultra  11108^^ 
tranfado  annorcciperc ,  cum  fit  ma- 
nifcfta  ufura :  quod  cft  abfurdum.  Nec 
fatisfacic,  quod  Leifiusyi^.  dukitdt»  4. 
4MM.  js.  id  iiiiic  diffiicmtateiii^  ref*- 
pondeci  dken»  cfle^  dlverfiKO  tatio^ 
nem  in  macoante  :  hunc  enim  noA 
tntendere  aliquod  jus  cmere ,  fedtatv 
tum  celcbrare coocradom  mucui,ex 
cujus  vi  foium  poceft  cxigi  tes  ejui^ 
dem  ipeeiel,  U  valorif  ^  flBohabecQtf 
ratio  diftantiae  cenporif^  .fi  inillam 
inde  fit  pcriculum  ,  vel  iocommo- 
dum :  ac  vero  qui  dac  pecuoiam  pr^ 
Cenfu ,  habere  lotentioocm  emeoctf 
.jus  ad  pcnfiones  poilea  iblveodasy 
<rillttmioiiem  antem*  Mif  ^[mb  cam« 
^ulim  raerx  contraAol  empcioilii^ 
&  vendif ionis  fijbjldcur ,  vendere  ex 
iFiriift  (BifCiuifianrijs  ,  •^hh'  cominti^ 
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tilter  ft^rdnt  ^CD^aftnodi  in  ptvfeiid 
Ihnt  pericula  ,  &  dcfBcultatcs  ,  cuid 
quibus  ferd  fcn)per  Ulad  jus  eft  con- 
jurtum  ,  &  carcrc  ii.terim  pccunia  in 
frctium  ilUusdata,  qua  magnunn  ali- 
tjuod  lucrum  parari  poflet  j  &.  quanTii 
continftatatiquas  ejufnnodi  drcanftfi» 
tias ,  refpcAu-bujus  ,  vcl  illius  contiaA 
hcntis  nhrfnj,  non  ideo  mutari  prctium 
Jo^c,  .luc  otTin  uni  ailimationc  m)po- 
litum  i  tann  cjuippc  rcfcrrc  ,  quomodd 
i^uis  contrahat ,  unatn  enim  ,eandeii»« 
ique  rem  fecundann.variaai  cootra^His 
riifFcrcnriam  fleftimationcm  rccipcrc, 
t]uo  pn<fto  ,  inquit ,  fi  mutucs  operario 
triginta  ourcos ,  ea  lcge,  ut  juflo  prc- 
;tio  pro  tc  laborct ,  erit uTura,  uc  pLed» 
qoeOoftoresafleruoc:  fi  vero  eadem 
peconiaanticipatacoiiducas  ipftus  o-^ 
peras,  non  erir :  &  tamen  idcm  confc- 
qncrisjicci  n-jn  plus  |-ecunia^  expo- 
nas.  Itcm,  fi  muruc)»  mjlic  auieosac- 
cepto  agro  in  pignus  nonpotes  firadnt 
perctpere,tiiii  veiis  eos  in  forcem  coniT 
putarc;  fiautcm  cadem  pccuniaagrum 
cm.is  ,cum  pad\orctrovendendi,poces 
omnes  fru<f^us  pcrciperc  ,  &  poftcaio- 
Cum  pretiuinrepetere* 

Hoc ,  inquam  ,!non  fatitfiicit ,  illt 
enimdivcrCitatiottiiitiiiD  probacoon 
c/fe  ufijrnrint-n  ,  rjrii  pro  jure  ad  pea- 
fioncs  ccrti  tcmporis  dat  minorc  quan- 
ttc^teni  pecuniai,  quam  ftc  coca  lacitOr 
4lo  penlioiium ,  intendendo- ver^  iltad 
^08  emere,  &:  non  cclebeace  contraAS 
mutui;  fiquidem  ubi  mutourri  non  cft, 
ratio  ufurae  intervenire  non  potcft:  no 
autem  probat ,  noneflc  injuiluro,  qui, 
/eclufo  quovis  periculo,  &  incomodo, 
liabita  tamum.  ratione  ad  .diftaotiaai 
temporis ,  quo  pen(k)nes  percepturuf 
c!t,  efnit  jus  ad  illas  minori  pretio,  qua 
fic  toca  earum  lumma;nam  fi  il'a  lem- 
^ris  diftancianon  cft  fufticiens  r<ui9 
^o  tiNicuo,  ut^ceofeatuc  minus  valtie 
^ecynia  poftea  folvenda,  quam  pecu* 
^ia  prKfcns  cjufdem  qpancitaiis ,  quac 
mnruarario  datur,  fufficicns  criam  non 
xU,  ut    q^^iQDC  Ceoiys.  iiiinuSi 


lerecenfeantor  peofioniispQllea  pe». 

cipienda:,  quam  prctium  illisomnibuf 
aqualc;  quod  cnim  hic,aut  ille  cutrac- 
tus  cclcbrctur,non  facit  rcm  cilc  ma- 
iorib,  auL  iTiincris  vfiloris  ;  nam  valor 
rei  non  pendet  i  cootradu ,  fcd  potiut 
ad  illum  fupponitur ,  &  ancecius  ccle- 
brationcm  confidcratur,  iit  jliAd,  tt 
prudcnicrcclcbrari  polTir. 

Nequc  cxempla  addud^a  oppofi- 
tum  coDVincunc.  Adi  ptimuni  cniai 
refpondetur,mutuilQiem  operariocuin 
oncrc ,  uc  ipfi  pociuslabofec  ,'aliqui^ 
ampliiis  conlcqui.quam  fi  tantum  illius 
opcras  conduccrct :  nam  pcr  talc  mu- 
tuumobligarcc  opcrarium  ad  fibi  tan- 
tiundemioeademijpccic  rcddcuduni^ 
&  infuper  ad  iibl  pro  infta.  nicrcedo 
laborandum:  coodoccndo  autcm.iiy 
•  lius  opcraSjtantummodo  ilKim  obligac 
ad  fibi  opcrandum.  Sccundum  eiiara 
non  valct,ncquecft  fimile.  Nam  quod 
locreturfrMdus  agn,  qui  jilliim  anNC 
miUe  aureis,  non  vero, .4|iii.i)lomitt 
pignus  acccpitpro  debico  milje  aurcr 
orum  ,  non  provenit  cx  co  quod  illi 
aureiplusvaleaotin  uno,  quam  inalio 
contra^Ujfcdcxco,  quod  percontras;- 
tum  en/ptioni9  ager  fiat  emptotis,.ac 
proinde  iUi  dcbeat  fru<flificarc,-  pigr 
nu5  aurcm  non  fiat  crcditoris ,  <cd  un- 
tummodo  illi  obligctur  pro  dcbito 
millc  aurcorum.  Dciixlc  cftiedam  alia 
ratio ,  quia  per  cQiiicraAam  lemiptiooil 
ti  anlitpcriculomftgrl.  ip  'C^tofens^ 
hidco  jurtc  quoque  ad  ilUim  dcbct' 
pcrtincreconuno.lijin  ,  &  frii<51us :  at 
vcro  pcnculum  rci  daia;  in  piiritus  noi» 
pcrtinct  adccedicorem  ,  lcd  'ad  debir 
xorcm.v  unde  ob  binc.  ctiam  «ap/aol 
i]pic,9!Qtiu$,  qiilm.UlllM^carede^ 
J>ct.  j 
Adhuc  tamcn  dcfidcrabis  propriim 
rationcm  ,  cur  pccunia  prficfcns  noa 
plws  vjUeat  quap,ahfcns  poftca  folv^ 
da  ,  cum  intcrimidumabfenfeft.,  uAf, 
^  ucilitati  elTc  non  poftit ,  pr^efensye- 
ro  maximc^  Aftignat  iilam  Valentia 
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4fMm  \  qula  otititas  peconi^tt  pr^ren* 
tis  nondebct  coniparati  cum  utilita* 
te  pecuoicabfentis  >  pro  cemporCtqdO 

una  cft  pracfens ,  &  altera  nblbns :  nam 
quandoreseft abrcns,nullam  utilicate 
•habcc>red  dcbenc  comparari  ucilita* 
.   •ist  utriulque  in  proptio  tempore,  qua- 
.do  nDaqusque  pr»(ens  eft ,  &  fic  ilta^ 
.c6ni|Munnido>tam  otilis,  caeteris  pari* 
bus,  eft  pecunia  praefenSjqiiam  abiens; 
nam  cantiim  valebitunus  aureus  anno 
venturo,  quancum  hoc  anno  valccine- 
que  enim  quod  boc  anno  careas  au^* 
reo ,  quem  &quenti  anao  babebis,  il» 
Itus  valorem  minutt » quemadmodum 
idconrra  ,  non  minuit  valorcm  aurei , 
jquem  modo  pofTides,  &ftatim  diftrac- 
curus  es  ,  quod  anno  fequenti  illum 
noobabebtsiaKoqui  jam  prtncipium , 
quod  impugnamus ,  concrarium  etiam 
prob.iret,  nimlrum  ,  plusvalcrc  pecu^ 
niam  ab(cntcm,quam  poftea  percipies, 
quam  praefencem  ,  quamltacim  con* 
fumpcuruses ,  c^m  hcc  poftea  ftttiirt 
fic  abiens ,  illa  verd  pnefens.        .  . 
1^8  *    Si  dicas  eflfe  di(jparem  racionem , 
quia  pr«rcnii  pecunia  poflum  uti  hoc, 
^fcijucnti  anno.abfenti  vcro  non  pof- 
fum  hocanno  uti.  Inllatcoatra  idem 
Valeotia,  qniaetiam  peeunia,quse  hoo 
aoooeftabicos  i  poflum  fimiliter  uti' 
anno  vcnturo,  &  fequenci ,  &  ftc  pat 
utriufque  cft  urilita&.fifecludamusom- 
ncm  aiiam  peculiarcm  circunftanciam 
AiOAiprsBfencisjobquam  ;pcr  pfjBlent^ 
fieifoniam  sHqood  lucrum-iftim  £on^ 
^tahis,  vel  damnum  vicatorus ,  quod 
eft  quid  excrinfecum  ,  &.  p(-raccidcn&, 
<^tUodhicnon  corifidcramus ,  nec  a^- 
gct  j  vcl  raiouit  valorcm  pecunia; 
mMuA  ^/•Judde  quod  pecenia  eft  i|- 
fucoorumptibili^,&  non  poteft  quis 
iHautl  hoc  anilo  ,  8c  fequenti  con- 
-  jiin<f\inn  ,  fcd  hoc  ,  vc!  fcquenti  anno  , 
6i  ficctiam  ccffat  difp^iritas  raiionis, 
cjua' aflignabatur.     ■  i  t."  T" 
.        Itaquc  lei^tima  cau/a  ^  &  ratio  y 
•    °-qua  juftificaftificiiiptioCeofus  perfo- 

,iMiisa^ceriTi(Piw)p<ftU^npc<^f^. 


V  .4' 


fiOriprctio,qtlaii|  &t(tta  fumma  pcn-« 
fionom^  OOD  eftabfent^ ,  aot  diftaotia 

pcnfionum,  fed  probabile  pericidum»* 
cui  quafi  ab  intrinfcco  fubjiciuntur < 
quod ,  vcl  non  integr^,  vcl  non  fiae  la* 
borc,&expenfispercipicnCur.  Unde 
merit6  Valentia  d0Mdifp.  5.  tm, 
*».  punSi.  ^^  verf.  feqmm  s»  traditank 
conclufionem  iimitat ,  uc  noo  proce» 
dac  de  Cenfu  cemporali  ad  brevecem* 
pus,utverbi  gratia.ad  annum  ,  in  cur 
jus  fingulismenfibus  penfio  folvacur, 
finuUa es parte  appareac  tunc  fubeflb 
periculum  morale  penfionom  1  quia  io 
hoc  cafu  procedunc  raciones  ,  ex  qui- 
bus  di(f,  y.  fdi.  8.  de  empt.  &  vendit^ 
magisprobavimus  non  polTc  debiturrt 
certum  ,&certo  moralicerfolvendum 
emi  pretto  mtooii,  qoam  fit  tota  fumv 
ma  debica  :  (ed  proccdat  tantum  de 
Cenfu  conftituto  ad  pluresannos,  in 
quibus  ex  tcmpori.s  longmquitatc  dic- 
tum  periculum  cmineat ,  uc  quando 
Cenfus  cooftitueictnr  addecenniumi 
aut  uitra,quemadmodum  idem  authof 
eapl  icat  M$  fmff^.  5..     im  J^, 

Unde.  ad  primum  fundamcntum 
Contrtri^c  fcntcnciaj  pnncipalis  refpor 
detufti*..  adtnitteodo  <noo  min^Jiraiero 

|us  pcrfonalc  ad.rcin  aliqiigm  ,poftoa 

percipicnd.im  ,  quam  ipfam  rcm  cem- 
porc  ,  quo  aClu  tradcCur  ,  fi  certo  mo- 
ralittr  rccipienda  ficintcgre  opportu- 
n^,  &  ftne  moteftiis^iSc  ei^p^n:  catc- 
rum  hanc  certitodioem  non  dari  in 
Cenfu  Perfonali  ad  longum  tempua 
conftituto ,  cum^fcmpcr  fic  morale  pc- 
riculura  ,  quod  in  ca  tcmporis  diftatia 
penfionadcbic^f  ,n9P  folvcncur  inte- 
grd ,  &  fine  difficitltatibus,  u^Di  cempua 
folutionisadvenerit,  quod  periculum 
cft  fuo  modo  intrinfccum  ,  ^arum 
Valorcm  minuic,  Ad  fccundum  rcfi 
pondctur ,  negando  raaiorem ,  fi  habe- 
.attirratio  penculi,  quafi  intrinfeci,  cui 
^aos  eam  peconiam   ezponit,fie  Xbv* 
W  poft  toc  annbs  eam  idtegre  ,^ut  fine 
'  ^yiyfcejtpesruiimimcifiia^  to 
^Q^,  fitt« 
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iaromefDextBmo.iiODdublco,  quiii' 

taliscreditor  prarfumcndus  fit  ufura- 
tius,  cum  crcdcndo  pccuniam  illo  mo- 
adeam  rcclpicndam  cum  audano, 
▼ideatur  eam  darc  ad  ufuram  lucrati- 
vam  i  wMi  habUaratiooe  didi  pertcu- 
ii.  -Ad  tertium  denique  refplondetttc ' 
<juando  aliquis  vcr^  intcndit  emcrc 
Cenfum  nonhabcre  locum  illamanti- 
cipationem  folucionis  prctij  ,  atque 
«de6,  net  rttiooe  motui ,  &  nlura; , 
€fami  «>gaefl$  eonfiderac ,  qoia  in  lali 
cmpcione  Aaclm  traditur  res  cmpca,- 
tiempc  jus  ad  penfiones  pcrcipicndas , 
in  quo  Cenfus  confiflit.-  unde  emp* 
tor  (tatim  tranfaAa  empciooe ,  dicicur 
liabeR»  CeoHim*  Deindo"  vei^  ilddi- 
ntts ,  cHo  quis  intendetei  emeisiiii^ 
tnediat^  ipfas  penfiooes  pretio  ancici- 
pato  ,  adhucnon  forc  injuftum  ,  ntfque 
vfurarium,  dando  mukus  pretium ,  qu4 
Ik  tota  earam  colie^to ,  etlam-fecluils 
quibot^ii  ioconmodlSy&pericotisei* 
trift(e<clB  ,  qim  es  particularibus  cir) 
cunftantijs  fmminerent  ,  quia  adhuc 
iudam  caufam  pretium  ita  minuendi 
prasbcrct  mtrinfecum  pcriculum,  6c 
iiioei«ilttdopenlloofnm,quannii  foltt.' 
tio  perdlikiQ^a  plurivm  aanorom  in- 
ttrvBtla  rccipienda  omoin6  certa,  6i 
leODraeffenoopoceft.  / 


§  y. 


^injrttn  resUm  ffflitrem  effe  fif^nM^ 
t)9ciores fentiuni,  ».171.     '  *    '  * 
^iS^^  Mthof  feiittAt  >  ibidem, 
'  ^WMiuH  cenfeituf  ]ttfium  ffHwSifCii^ 
ft»  ^tie^h^  frrfM,  &  irfeimOfsf 
mum.  rn-'.  ■ 


D 


Ubitatur  quinco. ,  &  ulciffi6>  ift 
«loodnamoeniendaih  fltittiiui* 

preciom  CensOs  Peefotiayii^- 
Lic^c  enim  proximd  oftenderimos» 
licitum  cfTc  cmi  Ccnfus  Pcrfonales, 
fccundum  reinaturam,  roinori prctio  ^ 
quam.fmc  omnes  pcnhones  ibecat«  i 
adhoctaiisen  fpeciaiis  ell  difficaltas, 
<]ttaat6  miiOas  eifepoflit?  Seu  inqua 
proportiohe  cum  ipfis  pcnfionibus  juf- 
tum  ccnfcatur»  In  quaditficultatcid6 
vidctur  dicendum ,  quod  /efl.  t.  <^ 
*de  pMoCeosfis  lealis  dvStnm  eft:aiai 
CeniiisPeriboales,  eiiftmcamtbypo» 
theca ,  non  fmc  meliores  ,nequeieea» 
riores,falcemrcgu!aricer,  quam  reales^ 
uc  notat  Leflius /li.  2.  cs^.  n.  duh.  14. 
m.  104.  imo  potiores  efle  Cenfus  rca- 
Jes  ifcntit  Covar.  j-.  ytarmtmy  csf.  7.  fuh 
6.  verf.ifmd  kem  dtMkmm^  &  Laym^ 
Uh.  i,  tra^.  4..cMf.  t8.  «.  ij.bocftrtidftA 
menco  ,  quia  obligacio  folvendi  pen-  -  . 
fioncm  Cenfusrealis  cranfit  pcrfe,  ac 
dire^d  in  quemvis  pofleflbrem  ret, 
Aiper  qua  talis  Cfltofos'eftooidUtmuB| 
qoi  proinde  itatim  aAimi»  oonfeiToi- 
riaconvcniri  potcft :  nt  vcro  ob5ica- 
tio  Ccnsus  pcrfon.ilis  hypotheca  fub- 
nixi  nonprajbct  adiooem  adverfus 
fKli^Miilmii^faypotlieOatx  >  ucpen* 

ibnem  foflnie  iftmmwatiimfpm 

i^l^Iis  debicoris ,  feu  pcrfonae  cenfirse; 
fi  videliccr,  exculHs  cjtis  iMinisTolvcn- 
dononnc.  lMcri(]uc  tamcn  Doifiores 
utrumquc  Ccutuiii  itquipararc  vidcn- 
tur  qWlmiAiteftiifem,&  v;dorem,quo4 

'  inihi tnatimg^lfeixt  iqOavisliMii^^ 
s^tcehtis  particularlbas  ctrcailbliip 
rct,vel  perfonar,Ccnfui  Atbjcif^a',  uhus 
fit  alto  mclior  ,&  fccurior:  qua;  ina:- 
'qoalitas  ctiam  intcr  Ccofus  iplos  rea- 
*fc$ ,  &  per(bnailMHd>4^wMiKbi 

•BifhJ>aratOi ,  reperiri  potcft ,  acper  fc 
"liqiier.  T.oqunr  hic  de  Ccnfibus  petc 
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4i§iiAlti^lb<Uisavcritad  aniiiatii 
Mfiiooem  I  undecumqueeamfolvere 
poffic.  Nam  filoquatnur  de  CcnAi  co* 
ftuutoUmitatc  fupcr  perToiia,  quate- 
puftruUoi»arU,  &Uiduftria  aevnieri 
ppteft,  uodepenfioiieinfoliitty  Mfii 
0ft,  per  toqveodo » muiomaeftit»a-i 
fi,  qoamreakm  cooftitutum  ia  rebui 
immobilibus ,  cum  iUe  folum  duret 
quandiu  pcrfonavivit ,  &  habct  virea 
ad  acquirc  ndum  unde  Ibhratltfic  »egb 
|it  perpetuos,  quemadroodiOii  fe% 
|»qua  conllltutut  ell. 
ir»  Qaopofito.  fatls  probabilitcf, 
jnxta  diAa  circa  prctium  Cenftis  rca* 
lis,/Utuihoc  locopotcft  juAumptfe* 
«ium  Cenrut  peHoiialit  perpeMiY«  itf» 
Mdifnibilit^  eife  illad^quo  cmcretuf 
fundus ,  qui  dcdu^is  cspcnfis,&  valo* 
10  induftrix ,  tantumdem  reddcrctt 
Qua  fcntcntia  placct  Lcffio  di£i4  dubi-^ 

ist.  14.9.  vcl  quod  cooftitoeretof 
odmioneiii  tri^tinco  ptoono,  )ukta 

confoetiidincm  Hirpani«,<:ujtilfnemi- 
nit  Joan.  Mcd.  C.  de  rehai  per  ttptrt/u  at" 
ifusfitis ,  f .  14.  vetf.  verkm  fijaim  ,  SoUs 
Ub.  ».  ieCenfth.cgf,  ufith.  *.  t6.  (f0i* 
revipm  efi^  U  Le£  fnff*  *•  »03.  qui 
ftpc  pfeciom,«tlim  pro  difto  petrona« 
bGnafuapprobaiOVidentor,  quamvil 
^spreffiusloquanturdereali,  de  quo 
Cantum  credo  eiTe  iUam  confuetudin£ 
.  Uifpani«.  Si  vero  talU  Ceofuft  fit  redi- 
WiWliuiAafbitrimn .  venditocl»,  mal« 
ibntooafotciMnpcoeodflri  potefl, 
veomneaftKeocor :  &  pntet  raanifirfla 
fatlOne,  qota  obligatio  rctrovendcndl 
omprori  impoAu  prctio  s/limabUia 
,  &  totam  illius  sitiioftionem  po- 
fjftempcoeioMtao  %  ioio  pretio» 
^taluCenfua.ittaacmi  poten.*  Sl 
qoidem  lcK.n.  104.  fatis  probabili- 
«crcrcdif  poffc  Ccnrum  pcrfonalcm 
IranefUmibiletoemiadrationcm  fex- 
#ecun  ppounb.  Ec  i^|||^re  praaid) 
kibooafeimo  ,f«pi|j^w#oiUa  iudi» 
catumefle  affirmat,  cam  approbani 
GabriclPcrcira,^/^^//.  84.  n.  quod 


Mcndcs  de  Ca  ft f o  /*  fm prsxi  T  0 
t.b.  %.  c.  xx.  n-ihi  fncile  prchrr  vr; '  5 
fimilcs  Cctifus  rcal^  qui  Or(^ir.arid 
deteriOret  tion-iiint  Jwialr*  trihoHse-. 
ini  pofliiitfi  Credo  aurefv;  jitftulv*  ctiam 
fbre  ptctiom  falrcm  fummum .  (1  vcn.i 
dator  ad  ranot  em  uniu5  pro  \  i^ir.:i, 
cumhoc  ctiam  in  *^en:u  rea'i  appro-^ 
betur  i  &  fit  in  ufu  in  hoc  rcgno. 

Cffternmnim  pfoprlclIiAiftrcn-  «;| 
IKiuapcrpetulir/iqokm  pro  terrpof«1i*>» 
lKia*fiVetempori<(ccfti,  fivc  incerri- 
Jcuad  Vitam  aliciijits,  Hon  po^^fi  rcr- 
tior,  &  fccunor rc^ulacorftiiui,  cc.im 
illud  eife  juftumrofum  prrtium ,  quod 
Vcllcg^  I  vel  fi  le«  non  ettet  ^  fecc^i 
confuctudtnc  idut  comtponi  prtK^i-^n;» 
lum  aeflimarlorie ,  in  uhaq<^nt»c  Pio-" 
vincia  conrtiiutum  flJtt-if.  Or  tn  rri 
gulam ncmo  cil  qui  non  fl|-!piclx:.  Si 
muteffl  deturpfetioiH  miltifs  iuAd  pro 
ejufmodi  Cenfu « erif  qilldi*lli  pecca^f} 
eontra  juftitiam ,  non  tan^cH  ufura  ,  (>t 
benccum  Covaf.  norat  LaVmpn.  lih. 

tiAci.  4.  CAp.  \%,inftne ,  qUia  ilfufa  lo- 
cum  non  habet,  ubi nullum  cd  muru-. 
um.  Faciuot  qus  dicemua  in&a  Jta.  \  y 

S&CTIO  D£CIMA* 


SUMMAMWa^ 


Isgfd fecuniumfe  liclti.nei  felfentiti  vi* 
ritdtem  en^/ienis  ^  ^  venditients  Ltnjn^ 
um^  sJiyt  f*S*^i  ct»tr»Hui  cenjnedije-* 
wUitm]nsM»M*t$.%i^,  ■  ' 

CempUf§leP'Vtmii€mf^  retre^en* 
4i$i$uii  rufiwetem  veiU^ttriiiffflltS^id^ 
muevarijsmodts.u.t?^,  * 

rtrum  rtdemfne  Cenfn  eic  vt tdlis  f^iji 
^stuf  emfter  eimfuim  J^l^mii' 

fm^UU 
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9itfa.  176. 

Probabite  efii^  aMfdeliamfHeJi  emiCen- 
Jm ,  etiAm  Perfcofk  i  eiimfsff»  rtitmftiw^ 
mit  imfMvsfet^emftprir  iiffefit» ^idiiaeif^ 

Ttjsmodis.  /I,  §77. 

Non  e(l  tnmen  h*e fentemU  fn:ii 

PrebAtur  IjsecfententiM.  num.  178. 

Cmtrm/A  feftiefHiti-i^  tii^ihte  defen' 
^imrsfedfieiik  femm.fiifdmaeHm  ev&t 
.  4ftur.  n.  iffji 

Adducitnr  ,  eenfutitnr  qitxdam  infr 
4Mnsi*  fre  e^em/ententia.  n.  i%o.. .  : 

NeM  efi  n»vum ,  ui  ijuei  fer  utiwmitmH 
^ft&nm  djfe^tti  nenffiffimmfj  iiftr  kliMd 
>e0eeii$*mur.  ibidem. 

Licite  fetefl  vendi  C^nfm  ,  cum  ytlh 
fetrdvendtuonis  tnfAverem  Mriufque  cen» 
4rsi>entis  dffefite,  ».  i8t. 

Cemfin  redislieite  fotcfi  vemiiemmffe^ 
40  sfeemstimne  ,  ^«#.  veteiiter  fe  migei 
Htifelvjmime  ffiifmms.t.etiuie  inerfB^qn^ 
Wtseet^tA  pereet.  185. 

Mxcluditur  qHxdsm  nbjecfie  centrshsnc: 
Jetetentiam,     183.        ,  •  ' 

•  •^^  .  ''i*   '*  •  •  • 

Um  infinita  fint  pa^^a ,  .&;coiw 

\^  j  diciones^rum  quibus  cc'cbrari 

poidf[  cobtr3iQu<;  ccnfuaJis,  id 

cft  ,  cmptio  ,  &  venditio  Ccnfuum  ^ad 

illain  particulari  dirccrncnda  hoc  gc- 

i|ci[^ddcuinetitQtn  'c^£5nuioi  Docs 

torum* tradic  mcrito  Valent,"  3. 

difp.^.ej.  a».  puficlo  (>.  fcibcct  ,  omnis 

fdU^  (jnA  (ec:tndum  fe  ftnt  liciu  ,  &  ve- 

rttitem  emfttonis  ,  c;  venditictiis  Cen- 

frmmnen  mf^y^lhiff  iHi  paffuut srsjitn^ 

^i ,  feenndnm  jm  nstark.  Probatur ,  quia 

quando  plurcs  contraAus  fccuncJum 

fc  lici'a lunt.SiuniK noil dcl]rnit  (iabf- 

tAntiain  ,  icu  priipariam  r.itioncm  al- 

tcrius  ,  oil^ilvrecundum  i.us  natura:  obPr 

tac)  qudmtniis  nau)l  poilBnccc|9lA^ari» 

l}tConft^C^%  ^Ap,  ,imtco  de  iontmciiAto ^ 
ubi  dici^a^.<el?brari.poflo  contraAuiSi 

commodati  oump:i<fto  ,  ut  pcriculuni 
rc!  coma>04a;a:.pcrtioeat  ad  cornico- 


De  Cenfa/  " 

pofTc  idcm  pa^um  a<3|untfi  contfaftul 
depofiti ,  &  ex  multis  alijs  juribus,qui« 
bus  fimiles  diverforuin  comraduum 
coniuDdionet  approbaotnt,  quac  noa 
alittodd  judificancur ,  nifi ,  «pla  paAa 
quae  fccundum  fc  Tunc  licita  >&  tuaaii^ 
inter  re,quoad  rubftantiam  non  rcpug-* 
nant,  fimul  iniri  polTunt^ubi  ius  pofiti^ 
vum  non  obfliccric  Coniirmatur ,  £c 
lleclantur  ,  qoia  fi  atiiqiitd  .obftaoet  j 
quoininua  ooatraAus  oeaTualis  inici 
poflet  cum  quovis  pa<ilo  alias  licito , 
nec  ei  quo.id  fubftantiam  lepugnancc, 
cfle.c,  quia  pcrreale  paduip  imponc- 
i!ecur  aliquoa  peculiare  onus  enipcori » 
out.vendicort  Census ,  Ulcpa  iUiid,qoo4 
i>eri|)ruiu  contraAuffl  ccnfualcm  im<h- 
ponitur:  hoc  nutem  nihil  obllat,-quia 
non  ponirrus  poflcadjici  talia  pada  , 
non  compcnfacis  onerjbus  per  ilia 
impofitis ,  fed  illit  jUxca  prudeofeeni 
«ftimationcm  contpisnratiti  4|oa.  nu^ 
tione  niiiil  concra  )us  nacurale  ioooii-« 
)undione  t^lium  contca^uom  tepo* 

ritur. 

Undc  infcrcs  primo  licitd  pofl^^  *75 
vendi  Cennim  cutn  .paAo  retroven- 
dicionis ,  feu  redemptlonis  infavorcnd 
vcnditoris  appofito ,  uc  fciliccc  vcndi- 
torc  prctium  otferente  ,teneatur  crap- 
tor  Ccnfum  rcvendcre,  five  tocum^ 
fivc  quoad  parcem ,  five  iocra  ccrcum  . 
aUquod  tempus  •  ira  ut  poltea  tom^ 
neacur  cmptor  reveodere  •  fiye  yodjk 
r.i!  j  tcmpus,  &  non  antc ,  fi\'e  pro  c6» 
dcm  prctio  ,  quod  vcnditor  accepit, 
five  pro  eo  ,  quod  tcmporc  rcvcndi-» 
ttoifis  valebicj  proutinter  ipfoscon^ 
trahentcs  convcncric.  Ica  comooyni* 
tcr.po^tor«^,JoannesMedint. 

rehfi  fer  ufnram  actjHi/iiis^  tf.  15,  i  ver^ 
in  his  diverfs ,  Sotus  /1/'..  6.  depi/iitiA ,  1^4 
f .  4f/.  3,.Covar.  j.  vsrisrnm .etf.  8,  -».,7^ 
Valtntia /«JMM  i.iiff,^.^,  %%,.0nn&et4i 

verf  ex  hsc  doihinn. ,  LciT.  /ir^.  %,.fefi^ 

»1.  diih.  9.  Azor pitrt.  lib.  10.  rj^.  ,17; 
f.-j.  &ca'tcri  omncs.  Probntur  facild| 
quid  tam  pat^um  revcndcndi  abfolu^^ 

l^i^q^m  c\\isK  oiodificjSiooillnir»  .itfquo 
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ad  ta1ctempn<t ,  vc\  pofl,  &  cxt.  cil  fe* 
cundumlc  hcitum  ,  ncctolUc  vcritat6 
«iBpdonis ,  fcd  potius  illam  fupponity 
ttt  patet  i  ergo  licicd  (ccundum  juc  oat 
Aira:  adiungi  potelt  emptioni » &  ven* 
<lirioni  Ccnrus. 

•       Dubitabis  ,  anxjuando  rcdimitur 
iCenfus  ex  vi  talis  pa^t ,  tcncacur  cmp« 
forcomputare  In  pcetiiun  penfionet 
jnedio  tempore  perCeptas?  Rerpondco 
cum  M<: dini  fripra  verf.  ae  froinJe  v/- 
detur ^hoc  pcndere  cx  modo  ,  quo  cale 
padum  ert  appofitum:  duplicitcr  cnim 
i^pponi  potcft ,  Attt  veffals  dlredit ftuc 
pbliquit:  verbii  direAisapponitur^' 
-quando  in  eo  didtor,  uc  f«dcUt6  pre* 
lio  Cenfus  habcaturpro  non  cmpto, 
<)uod  padum  benc  appcllat  Mcdina 
refblutivum  contradlus  :  obliquis  vcrd 
■apponicur^quando  in  eo  dicitor,ut  red* 
.ditDprertoiiconcradtt  rcccdatur,  feu 
cxtinguaturCenfus  ,  aut  quid  fimilc, 
Si  crgo  Cenfiis  redimatur  ex  vi  padi 
prion  modo  appofiii,  pcnfiones  mc- 
dio  temporeperceptas  rcfticul  debent 
venditori,deduAis  expenfis,  &  valoro 
ioduftric ,  oifi  cmptor  in  pretium  eat 
compucarc  velic.  Paccc,qu!acx  vi  ta- 
11$  pafti ,  ira  rcfolvirur  contra^flus  ccn- 
ruali$,ac  fi  nunquam  fuiifct  tnicus ;  un* 
de  confequens  efl ,  ut  nihil  ex  vi  illiut 
fctioeri  poffit  ab  empore.  Si  autem  re« 
dimaturex  vipaAi  pofteriori  modo, 
nonccnetur  empcor  pcnfioncs  rcdde- 
re,  ncc  In  prctium  computarc  jquia 
tuncica  refcinditurcontradlus  cen(iia* 
lit,  ut  relcifio  non  retroagatur  ad  tcm- 
pot ,  quo  celebracus  e(l.  fed  rantiim  ia» 
tcrrnmparurcffcif^us,  &  obligatio  ip- 
fiusconcradus  ,ur  deinccps  nontenc- 
atur  venditor  penfioncm  folverc  j  un- 
dfli^n  cfl,  cur  penfiones,  quae  ante  ta* 
lem%fcifionemabeii9ptore  fiiot  per- 
ccptae.debcanc  reft1t|l|vendirori ,  cum 
cmptoreas  feccrit  fuas  titulo  Icgitimo, 
qui  pcrcamrcdcmptioru;mCcnrus  nt5 
annullatur  quoad  tempus  pra;tcricum, 
ied  tant&d^luoad  fiicurum. 
^     ;  InfcietT^j^dj  pr^^ 


falcem  fpeculativ^  verius, quo^  poflit 
fccundum  rei  naturam  emi  Ccnfus  cQ  ' 
pa^oredemptionis  appofico  io  favo: 

remempcoris,  ut  fidlicetteheatur  veil*! 

aitor  Ccnfum  rcdim^re  volcnte  ed>tK 
corcillum  rcvendcrc ,  fivecodcm  prc- 
tio,  fivc  pretio,quod  tcmporercdcmp* 
tionis valebic, proucinter  cos  conve*^ 
neriti  nec  teneri  tunc  emptorem  com* 
putarein  pKtium  penfioncs  mediO 
tcmpore  pcrccptas  ,  nifi  fortd  cx  mo* 
do  ,  quo  talc  pacflum  apporicum  cfTet  , 
aliud  coliigatur.  juxca  proximd  di<fla 
circafimilepadtum  in  tavqrcm  vcd** 
^itorit.appofitom.  Ira  (cnciuot  Joan^ 
J|e$  Medina ,  C.  de  rehuJ  fer  nfnrtm  ic* 
^nijitis ,  f.  ij,  ifn^^e  pojfmedium  k  verfl 
quA  de  fa^iim  miht   168.  Mniof 

in  4.  di(l,  15.       43.  cr  44.  infine ,  Ga- 

brieli^/^/fffi>^.  11.  «r/.  \^tmd»^$m  4* 
&  art,    dd  teftmm^  tntra  qaattgm.  r#»» 

clufienem iUhitzmcn  czuih  ,&  trieCicU- 
lofe  ioquitur,  fort^  ad  dcclinandan» 
aliquam  Invidiam ,  ut  LeiT.  i^f**cUM* 
dfts ,  ioterprecatur ,  Conrad.  /mi/i 
tifittt  iHem ,  f .  84.     cHttnffihs ,  ppf 
fniittam  eimiuf/cncm ,  verf.  circA  enim 
comilttfionfm  ,  &  corolUrie  prim§ ,  Joan. 
Immola  in  cap.  illo  v»s  ,   de pignoribus , 
Valentia }.        ^.(j.  21.  pMM(io  6^ 
§.frcund»fequttwr,  &  fequeitti ,  ubi*  te« 
fiatur  hancfcntentiamiudicatam  fuiA 
fe  probabilem  Romas  anno  \^%%.  in 
quadamconfultatione  multorum  ,  8c 
graviflimorura  Thcologorum  ,  ipfo 
pra^fcncchabica,  Azor  fart,  3.  lil/. 
tsf,  tr.f.4.  LeC//^.  %,€tf,  ss,  dutif» 
te.riliuc.  IMMa.  tre&,  jy.  parte  ». 
J7X.  Laym-  lih.  3.  frac?.  4,  r.  a8.  &  ali|. 
Proccdirqueha:c  fcnrentia,  non  folum 
de  Cenfu  reali ,  in  quo  minor  cil  diffii- 
cu1tat,ied  etiam  de  perfonali,  cuia 
excicatitDoAoribus  quidam  genera^ 
tim  loquantur ,  Sc  plerique  Ceofiim      -  x 
tiam  perfonalem  cxprimanc  :  quam-  *  * 
quam  proprcr  pcriculum  ufurar*,  & 
icandaii ,  nonficin  praxi  confulenda^ 
.pr«lertim  quoad  Cenfum  perfonalei», 
atudeiii  DMocet  moncnt. 
'  ^  -  '  tHAtm 
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Prnbfltur  vero  primo  ,  qula  vendi- 
tor  potcft  venderc  Cenfura  curopac- 
to ,  ut  cmpcor  icncatur  Ulnitt  rcvco* 
dcrc  ,  qujindo  ipfe  volucnt  ledimeM » 
Qt  conftac  cx  pracedcnti  corollirio , 
6c  omncscommunitcr  tatcnturtcrgo 
fimilitcr  potcfl  emptor  cmcrc  cum 
paA  j .  ut  vcnditor  tcncaiur  rcdimcre, 
quando  ipfe  volucrit  revcndcie  ,cad6 
4nim  de  utroque  cft  rarioinam  ft ▼eni 
ditor  potcft  illud  onus  imponcrc  cmp- 
tori ,  dctrahendo  dcprctio ,  quanti  ta- 
lc  onus  £L'ftimatur  ,  cur  non  poteric 
emptorfimile  onus  imponere  vcndl» 
tori,  augcndo  pretium ,  quantum  fadt 
liiadtale  onni  compen(andiim? 
cundo  ,  qiiia  Ccnfus  cft  quacdam  rcs 
vcndib\tis,qucffladmodum  agcr  ,  do- 
inus  ,  &  ca  rrrrt'  rcs  vena3c^5  jlcd  cjuf- 
modircsvcudipoiiur.tcum  pado,  uC 
Vcnditor  teneatur  redimcrc,  cmptore 
Volentc»  ttt  cx  communi  fcntcntia  tra- 
didimUS,  di/p.  7-  de  efrtf^ticne ,  &  veHdit. 
feif.  1.  crgo  ctiam  Ccnfus.  Tcrti6,quia, 
/imc  rogcs,  utCenfum  a  te  cmam, 
pofltsm  Bollccmcfc,  ntft  fub  paAd, 
te  obliges  ad  emendum  a  me  do^ 
mum  ,  poft  aliquod  tcmpus :  crgo  ctit 
'polTum  nollecmerc,  nifi  firr.ul  pecu- 
liari  pafto  te  obliges  ad  cundcmC.cn- 
fum  poftca  a  me  cmcndum  ,  fcu  rcdi- 
mcndum,nonciiiin«»aS«f  PO*eft  a(i 
figttari  ratio ,  cur  poiBm  tccum  paciici 
ifereaUa  a  me  cmeoda ,  non  vcro  de 
cmendocodemCcnru.Quarto,  &  ul- 
limo,  quia.utfupragcncraliter  ftatui- 
ttius,  pa^a ,  quae  fcorfim  poffiint  lieri, 
^fcmutu6  quoad  fubftantit  nondd^ 
iruunt ,  pofluhtficri  conjun<Jlim:  alqot 
cmptio Ccfus,&  pa<ftu de  illo rcdimen- 
■dopofTunc  fcorfim  fieri,  urncmo  dilfi- 
tcbirur :  ergo  etiam  conjundim. 

Contrariam  fcntcntiam  dcfeodime 
"Sotus  6,  de iuflitii, f .  f .  Mft.  i,ctmL 
u  C^ovar.  iih,  j.  vAriifnm,c*p:  9»  4. 
^Curtitamen  ibidtmiit$tn.  3.  in  emptio- 
nc  aTiarum  rerum  admittat  poflc  ap- 
*poni  hoc  pa<f^um.  &  Solis  lib.  1.  deCeth- 
^but^c4£.  10. «.  18. & »S.  qui  ctedit «d 


fubftantiam ,  &  cflcntiam  contraAui 
ceolualis  pcriincrc,  ut  iors,  fcu  pretiu  • 
nunqua  pofli  t  rc  peti :  cum  qoibiis  coa^ 
feotiuotalij,  qoosrcfert  Azor  diffsf* 

4,  Ducunturca  rationc,  quod  co  ipib 
quodciTipior  pi<^loaliquo  rcfcrvatjus 
rcpctcndi  prctium,  pcrit  vcritasemp- 
cioDis» &  <it mutunm :  qui  autem enuft 
Cenfttm  Itib  diAo  paA  o ,  rcfervar  jut 
adrepct6odttmprctium,ut  patet:  ef^ 
go  vcrd  non  emitCcnfum,fcd  dat  mu- 
tuo  prctium ,  atquc  adeo  ufurarius  eft, 
nifi  in  pretium  coputct  pcnfK)ncs  autc 
fodemptionem  pecceptas ,  ciiKiJMiOi^ 
Dc  mutui  nilul  okrft  capltalo  reciftf 
poffit  abfque  vitio  ufur«.  Hoc  tamttl 
fundamcntum  facil^  diruitur.Refpon- 
demus  cnim,maiorcm  cfrefaUamjnam 
quanvis  m  hoc  diffcrant  cmptio,  & 
mutoum,  quodex  viemptionispnccii- 
U  fumptfls  oon  poffit  repcti  preciaai, 
cx  vi  autcm  mutut  poflSt  rcpeti  fors : 
hoc  non  tolUt  quominus  cx  vi  altcrius 
pa<^i.i cinptioniadjun<f^i,prcrium  repc- 
tipo(T!t,queadnrjodum  licet  rationcfo- 
Jius  vcnditionis  non  poflic  fcpeti  rci 
veodita ,  tamcn  ratione  paftidc  rctro» 
vendcndo  ,  quod  omnium  confcflioDC 
cll  liciium  ,  potclt  hcitdrcpcti;  ahoqui 
ctuin  incmptionc,  &  vcnditionoali- 
Aroinreromlicitiioi  oon  ciTct  appooi 
pa^derovcodeado,  &  rcdimcndo,^ 
quod  icommuni  fcntcntia,  &  praxi 
ubiquc  rcccptaeft  ahenum. 

Dtccs.  (akcm  in  illo  ])aS.o  conti- 
ncri  candciuinacquahiatciD,&  iiijufti- 
tiam ,  quam  continet  padam  de  feci^ 
ptcndo  aliquid  ultra  fortemtationd 
mutui:cum  illudapponcnstdcmprtNV 
fus  cor.fcqu.itur :  undc  ,  vcl  utrumque 
cflchciium  ,vcl  ncurrum;fiqiiidem  dc 
aquipolcntibus  idcm  judicium  cfle 
'debct.  A  «/fMM ,  f,  wumdntii  Rcfpon- 
detur,ilonefle  novam,ttcqttod  pero» 
bum  contraAum  confequi  non  poflftr- 
mus ,  pcralium  affequamur,  non  quod 
cadem  rcs  maioris  ,  aut  minoris  aefti- 
>nis/itjationeuniuB,  quam  alte- 

lcik*  ttc  jmi 
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pa^deeJenii ,  §,  4.,  nmm.  »<f .  ofteo- 
6m  eA  j  fed  quia  ex  divetfittte  mate* 
droiqaaia  ipficoncrtAat  vcrTao» 
9Br,iiiivtflftalk>iicUior,ft  findnofi- 

er.  Haceoitn  ratione ,  qai  datmutuo 
milleaureos,  nihil  ratione  talis  con- 
^adus  aflequl  pote/l ,  practer  totidein 
«mcM  fibipoOai  felveiidot  1  ^ol  a«<* 
ttm  eofilem  miUe^oreot  duet  in  pie» 
tium  pco  re  firudifere,  qoaai  emerec 
iub  pado  de  retrovendeodo  eodem 
prctio ,  prctcr  totidem  aoreos ,  alTc- 
^uetur  fruAus,  quos  ea  res  protulerit , 
ameqnto  lediinaciii;  Sic  igiturevo- 
oit  m  prsienti ,  qolemic  Cenfam  fiib 
^iSo  paAo  de  retro ,  potcft  exigere,  & 
aiTcqui  poftea  totam  pecuniam ,  quam 
in  prcttum  dedit,  &  practereaiedperc^ 
acrctinerepenfioiiesmedij  temporis, 
oaiafiuicfiniftiif  rei  i  le  empt«,qii« 
dmntBdeAipianooeft,  ipfiemptori, 
tamquam  proprio  domlno ,  fruAificar. 
Qui  autem  candcm  pecuniac  furomam 
matno  daret,cum  nihil  per  illam  cmat, 
led  taacnai  eam  iribaat ,  mfibi  poft 
aliqtKKltempnt  taotmndem  reddatnr, 
nihiliiina  iUam  aflequi  poteft.  Uode 
jion  bcne  ejufmodi  contraAibus  ap- 
plicatur  illud  proloquium  ,  de  aequi- 
poUentibus,  &  caet*  quianonacquipol* 
leiic,  cnin  alcer  ftciooe  fiut  maieri« 

fic  ftcriiis,  ntit»dicaiA;aliarvct6fiii» 

giier ,  &  proficuui. 

Inferes  tcrti6,  licit^  pofle  confti- 
t^i  Cenfum  utrinquc  redilxiibUem ,  id 
cft,  cum  paAoreddnptipoitiofiivor^ 
Wi«il)oeiioqtralieiitlt  appoQtPiitaiic 
altero  Ceafiim^edimi  volente;>taaea* 
tur  nltcr  ncquiefccre  ,  Compenfa- 
to  fufficicntcr  oncre  ,  quod  urerquc  ita 
OODlrahcndo  fufccpit.  Sic  Mcdina  d, 
^  K<  f .  iJf^  4d }Mfiifitsti00im  ^  Valentia 

Laynum ,  &  ccteri  ferd  omoes,  qoot 

pC0  pT«ccdcnti  coronario  rerullimos. 
Probatut  facild  ex  didis.  Nam  fi  tam 
piodlum  tcdemptionis  appofitum  io 

fAvm^aBi  i¥ii^^^Qdii«^ii«  qu&  appaiip 


acccptum,  licit^  adjicitur  contrfl^ui 
ceofuaU^utfupra  oftcndi£Dus,nih.l  ohC-^ 
Cac .  qvoaaiaus  ocrttmqae  finr.ul  illi  ad-) 
iici  pofficiin6  maieci  laciooe  hoc  erit 
Iicitum,cum  fic  utrique  cortrahenti 
faycatur ,  &  onus  aitcri  impofitum  fi- 
miUooetcalterius  aliqua  exparte  c6- 
peoletar.  Dico  (  aliqua  ez  parte  )  quia 
ftcc  ooeia  noo  fiioc  aiqaaUi,gravius  e- 
nim  eft  oous,quod  impoDicnr  v^icorib 
Ut  teocatur  Ccfum  redimere,  qnando-* 
cumque  volucrit  emptor  ,  quam  quod 
impooitur  cmptori ,  ut  tcncatur  Cen-r 
fnmteveodere,  qoaodocumquc  veo* 
dicor  volueric  radiowre ,  coin  difficilW 
atfithaberepecuniam  inprompcuad 
tedimcndum  ,quando  altcr  voluerit, 
quam  revendcrc  quod  feropcr  elt  para- 
Cum.  Undc  quando  quis  cmcrct  Cen- 
iiuii»coiD  pado  de  fecro  lo  favoreo) 
^criufiiue  lieac  jion  leneatur  diif e  tan^ 
cum  pretium ,  quantum  fi  Cenf^i  r(^e 
utrinque  irrcdimibilis,  qui  carrcrts  pi- 
ribus  plus  valct,  quam  utrimonc  rcdi-i 
aAibilis ,  caoien  tenetur  d  arc  a  I  i  q  ua  nto> 
maios  pretinm.  quto  fi  CcDrus  fblum 
ciTct  redimibilis  lo  finvoiem  vendjro* 
ris ,  ut  bcnc  doccnt  Mcdina ,  ^  valcn- 
tia/n/T* ,  &coBftat  cx  ijs,  quir  t-adidi- 
Ifisaa^hmatiQuej.  de  empttone  vendi- 
4^ijw.a*  agendo  generaliter  dc  pac-. 
totadenipcionit  appofio»  ioirenditioi* 
nc ,  &  emptioee  oiiuijcuaiqee  rei  iQ 
fivorcm  utriufque  conrrahenris. 
.  Infcrcs  quarto,  probabilius  efTc  , 
qu6d<peaafp  folo  jurc  naqurali  poC 
ficeaH'.Ceofii«npalii:»  cun^paaoarot 
vm  919; ittfta  eotmpefifiu 
tionc  obligetur  vcod^or  ad  ^WeiU 
das  penfioncs ,  cafu  ,  quo  percat  rct 
ia  quaCcnfus  cft  conUitutus.  IraVa^ 

«4;44i  <biy(nan«(A^^  f^^  i%.  ^ertiom. 

5.  Filiucius/«;>rj  n.  175.  &  alij,  quod 
ctjam  in  ruprarcbta  cofultatione  doc- 
tiftimorum  Xbeologorri  Romae  nnno 
^t«iyM«4ifl|tiiai9M^  aiHrmat  Valcnf^ 

n  iraAoat 
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^ftnm  rcain^um  fe  cftltcitum,& 
porcft  feorfim  ficri  poft  initum  con- 
tradum  ccnfualcni.*  iailiU  coim  fecan^ 
tfdm  )us  fiacunBobftac  ,quofntnus  pri- 
ino  cmatur  abfolut#Ccnfu5  prctio  juf- 
to,  &  deinde  )ufto  ctiam  prctio  (c  ohli- 
gct  ccnfuarius,  ad  rolvcndaspenfioncs 
cafu,  quo  rcs  cenfita  pcrcat:  crgo  fiaul' 
cciampotcftfiertcufB  coritnOa  cen^ 
iuati|oitapTincipium  fupra  pofitiato,* 
qu5d  (M^la,  qux  feorfim  funt  licita,  e" 
eam  conjuntftim iniri  poffunt,  intcr- 
Tcnicnce  juftacompcnfationc,  quam 
iicrumquc  per  fe  requidc*  Sccundo, 
«oia  efnftnodi  paftum  inducit  MU 
Jacionem  Ccnfot  PcrfoDalis  ,  quar 
Cbcundum  jus  natursc  Hciti  poteft  addi 
Hipra  obligationcm  Ccnfus  rcalis ,  iu 
Ut  cvadat  Cenfus  mixtus  i  utprobavi^ 
«ous frif,  t.  n,  14 j.  crgo  tale  paAum  IW 
cit«  poceft  coniaogi  com  empisood 
Cenint  tetlti. 

Oppones  ,  cjufmodi  panum  efrc 
eontra  naturam  contraAus  Ccnfualis, 

2U0  Cenfus  rcalis  conftituitor»  ctino 
eratteetaltscontraaos^ic,  nt  per* 
eonteM  oenfitA;  noUa  dcinceps  obli« 
fationc  tortcatur  ccnfuariusad  folveh- 
dam  penftoncm  ,  atque  adco  non  po* 
tcft  eiofmodipaftumcum  talicotrac» 
tu  cenfuati  confiftcrc.  Rc^oiidco  ne-* 
gaodoamecedebsioktA  quodille  con* 
iraAos  ccnfualis  fi)1um  inducat  obfi. 
gationem  folvendi  pcnfioncm,  qtiadiu 
rcs  cenfita  apud  cenfuarium  perma- 
nct,  indenon  fcquitur,  ciTc  contraejus 
oatamm  pr«l*r  V  fluM  perallad 
paaotftiiiliciliBltaffi  poffitccOfbafHtt 
oblfgari  ad  pfenfioflCtn ,  etiam  ite  ccn- 
fita  percmpta  ;  qua  ratione  licet  ex  vt 
commodatifolumtcncar  praelUrc  pcj 
riculum  rcicomnsodatac ,  fi  mcat?iilpd 
imefeat.timeflffionicpagnat  mcura; 
Imiut  contmaus ,  quodaKb  pa<fto  illt 
ndionad  n»6  poflRm  obligarcad  praef* 
tandum  etiam  cafura  fortuitum ,  ut 
conftat  ex  c«p.  I.  de  c^fmmdttt,  &  om-. 
iiescomlMiniterftefrncor.  Adde  quod 
(pAolUiid]      -   — — ^ 


contra^us  ccafaalis  ^  atcinen  non  . 
contra  primatiam  illias.rai^oiiem :  Sc 
hoc  fumcit,  oc  iliiaditci  poffit ,  quio' 

fubftantia  ipfms  contradus  cenfuaiis 
dcftruatur  ,  vit  cx  jurc ,  &  DoAoribur 
probat  m  (miiU  Kota  Romana  /ff  ^ud^ 
dm  dicifi§9t  M$M  1^35.  vexj. [fcuMdt  au  cd^ 
qaam.re&rc  Tamt^rioiit  #4».  3.  «^/w» 
Jibdtum ,  difi,  14.  f .  4. )»» 7, 

Quasdam  alia  funt  paAa  apponf 
fblita  in  contrac^tu  ccnfualijquae  rcfer- 
vaouis  in  diiputationem  fcquentem » 
iibiezpltcandaeftBolla  fH)  V.  in  qoa^ 
mnlta' qafmodi  paAa  alias  lidcairfi- 
tantur:  quoddam  vcro  cx  his  ,  quia 
magni  eft  momcnti ,  hoc  loco  praetc- 
rirc  non  po^umus.  Itaque  de  ilio  (e- 
^ucntcm  iedioncm  ioftituimus.  :  < 

S&CTiQ  UNDECIMA. 


trihns  anntSi  eot^. . .  t 
(nm  i  .  '  \ 


>     SVMMARiOM.     "  • 

Nen  f^tvens  penfiMem  ceafitaUm  msn 
incidit  in  cmmifnm  ex  vi  centr^Uiui  cen-i 
ftuiif,  n.  184.  '  '  *• 

-Ai  B  fentmi4fHtidil^}eti*mj^  in  ^ 
rintrsHn  ndhibitum  efpft'jnr0ifmim^ 
folvenda  penfiene.  iltdem.  * 

SpdUtA  BntU  Pij  V.  tion  ^ctefi  in  cerf- 
traiin  cenfttJi  <idfici  p^Uium  ,  auod  e^^fiH^ 

Sffnjelvnt.  ».185. 

•  "J.'P^/JV  diii(*m  ^/tcfunt  frcrU-  frcundr}»» 

rci  ntrttram  Affeni ,  frimA  jententit  afjiH 

TtUt.  ikidem,  3^-  ■Jijy<    -  ,;;<JOlSl 

i-:.  ^emt  ca0vtiHif§ia^mtiimfmM^ 
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NfiH  ptiffe  iiltum  fi^um  Mpfofii ,  ffcHneU 
fcnte  .tiA  tenet  ;  &  qncmodo  sii^uibiU 
fr^he' ar  i>  nnnt,  ^b%.&ftq, 

PrMifmm  ejitifitmJMmenttm»  tp6» 

p»iig  ^nibui  in^titilmr  pttitM  r$9VeBti§* 
fialh  rtcnfcineati  ^MHtit^m  »  (tltJtlMir 
njnnria.  189. 

TertiA  fentenitA  mtdm  froftnitnt  ,  <^ 
fiuiietur.  n,  191, 

Mirinm  Anthtrit  drtM  frdiiSarfmm 
tjtntiof.  n.  191. 

lfiji»m^  /!C  licrtnm  e/^fecnndnmjusmim 
fnra  ed'^tc:  pcrnAm  conventiontlem  couir/iCt 
tui  cenfHAii  culpxpro^ortiondtAm,  ibidem, 
^,-  Attthtrii  refolnti^  circg  frmciftlm 
fHMfHengm.  ».193. 

. '    Di/nmunr  fnndgmentt  irinmfriirnm 

frnteniixrum ,  qmtcntts  r  efolnttMi  Autbtt' 
m  repu^nint.  n.  t^^.  C^feqtf. 

In  Cenfu  rcfervAtivo  fotefl  Apfonifm» 
IM  cmmifi  non  ftlvttitiftnfitnem,  nnm, 

J^je  meltor/imfnta  mittit  emphyten" 
/4  /nctdtns  in  commilfum?  n.  195:. 

tiiam  in  f  ^nore  potejl  apponifdiium^ 
01'  min  ftlnto  itiitt  fntrt  eertnm  tem» 
pmt ,  pif^nue  smittttnr ,  fi  eju}  valor  ntn 
mttltttmextetUsu^inutittimtUbiti.  nnm* 

g  ^  Upponitfiscq(i9r(lio,oeiirtiarium 
^         qui  penfioncs  pluribusaniiit  non 

rolvir ,  non  incldcrc  cx  vi  con- 
tradlus  ccnfualis  in  punam  commilTi. 
Quas  cft  communis  lcntcntia  Dodo- 
rum,  qui  hatic  difFcrenti3,prtfCi7alias, 
€6ftttn0tttinter  coatraAoni  cenrual6j 
&  emphyteutitum  ,qu6d  emphyteuta 
non  rolvens  bicnnio,aut  rriennio  pcn- 
fioncm,  cmphyteufim  amittic, fecundQ 
imuram  contradus  cmphytcutici  j  at 
vero  cenfuarius  Hcet  pluribus  annts 
fion  iblvat,  in  talcm  poenam  non  inci- 
dlt  ex  x\  cdntra  Aus  cenrualis,  ut  vide-» 
rccfl  apudValafcum  ifua/f.  5».  de  jure 
enfphyteiitico ^  w.  30.  &  Solfs  inprodmis 
fyi  tr4[f»tm  diCenfibus  ,  n.  17.  qoi  plu- 

tef  ^ofi  reftfmit*  IclicK^iioit  tiAu 


rint,  qui  hanc  reroIutioiieM  limitan* 
dani  crcderent,  ut  non  proccdatquan» 
dotQContcaAucenruali  intcrpoficura 
efletjuFamentom  de  foivenda  pfrnlU 
one  I  ^uod  cx  juiamcnto  pcculiafft 
robur  contradui  accedat  ad  rigoro* 
fius  obhgandum.  illamque  poenam  in* 
duccndam:  tamen  hoc  fine  dubio  non 
procedere  Atetur  Valalcus  n^  i%,finet 
alij  vcro  ut  Mol.  difp»  jtv.Jir.  tf.&So<  • 
lis  fuprtfubn.  a8  .  Rarfm  ,  idre|iciunt 
tamquam  falsum  ,  &  mcrito;  nam  ju* 
ramcntum  licet  hahcat  vim  confirma- 
di ,  &  roborandi  contradus ,  addcndo 
obligattonem  religionis  fupraobUg»« 
lioneffl  juftitic,  quaexcontraAu  ori<» 
(ur,  tamcn  accomorlarur  corum  natu« 
raej&ad  mhil  amphus  obUgat, quam 
ipie  contra<^us,  quando  vaiidus  cfPer, 
iecundum  fuam  naturam  obligarct  t 
iinde  fi  ex  vt  contrados  cenfualisnon 
obligatur  ccnfuarlus  adpftnam  comn 
miffi  proprer  penfiones  non  folutas , 
aequc  adJitojuramencoeAmQbli^au« 
oncm  concrahir. 

Prsefens  ergodi^Scultas  eft ,  Qtr6ni  g 
cx  pcculiari  pa^o  contra^ui  cenfuali  '  * 
adjedo  pofTk  ccnfuarius  obligari  ad- 
pcenam  comifli ,  fi  pcnfioncm  duobus  ^ 
aui;  trtbus  annts  non  folvat?£t  procc»^ 
dltbaecdifficukas  fpedato  tantu  jurs 
naturali ;  nam  fi  fpedemus  jus  pofitH 
vum  BttlU  Pij  y.  de  creindis  Cenftbnt^ 
ccrtum  cll  tale  pa^lum  validOapponi 
non  poflc  j  cum  \\xc ,  &,  fimiha  pa<Jla 
cxprcfbcin  ea  BuUairritcntur.  SpeAa* 
ta  igititrfi>lafciiiaCOK|,du«jnpropo# 
iita  difficuliate  funtcxtrcma:  fcnccn- 
tia; ,  &  una  mcdia.  l-^rima  abfolutd 
affirmat  poffehoc  pa<f^iim  valid^,  ac 
iicitc  apponi.lta  docet  Valafcus 
de  jnrt  mfbyttntie§  n.  ji.Covar.  lih^  3.: 
%^trinmm^€Mf,7,».t»  ftinmns  %.  diceoB. 
itahabere  fMraadm  in  Ccnfu  perpctuo 
irrcdimibili ,  juxtaquadam  Icgeni  Hif- 
panix  ,  camqutf  fcrvari  dcbc^-e.Sotus 
iib.6.  dejufiitii.     5.  4//.  t.in  tefpinfiont 
sd  fecnndnm  prope  finm%  Goterrcs  fi9< 

H  a      •  3t. 
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ji.  J»/rt»,  io.(^  ii.ut>itanncn  id  limint , 
ut  non  proccdflt  in  fbro  confcicntiac 
^uoad  Ccnfus  redimibilcs  ,  qui  bo- 
die  fum  in  ufu  ,  &  dlij  ,  quos  referc 
Solts  irM.ieCenfibm  im  ffPMith.  nnm, 
tl,  10.  Mkmro  n.  Pio- 

baturprimo,  quia  ejufmodi  pndum, 
&;  pcena  approbatur,  &  fcrvari  prse- 
Cipitur  in  Hifpania  ,  in  /.  68.  Taurl^ 
fitdefilt»  u  tif.  ly.  ii^f  if»iMti,finie» 
ifsrecifila/ivf/e  ,  ubi  fic  Inibetur  :  Si 
tl^uno  puz,icre  fobre  fu  htredtid  a/gu» 
cenfo  con  condicion ,  que  fi  no  p»^are  g- 
Cerios  plaz,os  ,  que  c»y*  Uheredtd en  com^ 
miffo  ,que  fegtt4rdeelcemuto  ,  y  fe  juf^ 
guefereltfuefio  cjue  U  fem  fcA  grtmde^ 
y  mas  de  lontittd.  Sccundo ,  8:  foni&s, 
quia  Nlcolaus  V.  hoc  ctiam  padum, 
&pcjcnam  flpprobavic  in  fua  conftiiu- 
tionc ,  dc  Ccnlibus  pro  rcgnisSiciliae, 
Si  NcapoUs  ,  tefte  Azor  fene  %,  likr§ 
«e.  eef.  ii.tfu/fi,  f.  nec  dici  poteft  Sum« 
mum  Pontificcm  aliquld  juri  natu- 
rali  contrariu-n  approbafle,  auc  ap- 
probarc  potuilTc.  Icrtio ,  quia  in  Ccn- 
fu  reiervativo  eiufmodi  paAum,  & 
poena  dnponi  potcft,iuxta  commu* 
«cm  fententiam  ,  quam  approbanc 
Covarruvias ,  &  Gutcrrcs  fupra.  ,  qui 
alios  refcrunt.Molina  difp.  ^ti.  num. 

&  diff.  }(^o.  nmi.  11.  Azor  proacl* 
citattis,  t«C/f^.x.a^.st.im.  it. 
wtm,  ts,  ^cdteri  omnes  :  ergo  idem 
vidctur  diccndum  de  Cenruconfigoa- 
tivo  ,  de  quo  hic  agimus. 

Quarto  dcnique  probatur ,  &.  dc- 
daratar  hmc  feotemta  ratione ,  quia 
t)on  eft  contrariom  ,  ied  potius  con- 
forme  juri  naturali  ,  quod  quihbet 
contrahcns  fcpoffit  altcri  obligarc  ad 
pra:ftandum  ahquid  in  pocnam  morae, 
fi  contradum  dcbito  tempore  cuipa 
foaoon  Impteat,  otORraes  &irocor, 
bconftat  fatiscx  ipfojurc  pofitivo./. 

ma^num  ^  C.  de  cenirahend*  emftione , 
I.  ft  pdlfa ,  C.  de  pA^iis  ,  cum  fimilibusr 
quarc  fccundum  jus  naturaie,is,qti  C£- 
loffl  vendk.refubjicere  poteftalicut 
ipom»  fipefifionesaliiiaotiiin  «moxft 


Culpafua  non  fblvat!  fed  nihil  obflat 
quommus  pro  tali  pucna  conflitui  pof- 
fit,  utrcs  ccnfica  incommiflum  cadat: 
crgo,8cc.  Probo  minorem ;  quia  fiquid 
obftaret ,  efTct ,  quiares  cenfita  poteft 
cxccdere  valore,&  totu  intcrclTc  pcn^ 
fionum,qu;^  folutxnon  funt,&  Cefus, 
qui,  rc  iia  amiifa,  cxtinguitur:hoc  autc 
nonob(lat,im6  vero  ad  tale  pucna  nc-. 
ceflarium  eftj  nam  poena  conventiona- 
lis,  qualishxccA,  non  conftituitur  pro 
rcfircicndo  intcrc^re  contrahentis  las- 
fi ,  fcd  pro  punienda  mora  ,  fcu  culpi 
cjus,qui  concraAu  non  implct ,  qucm« 
Jdmodom  pornsB  legalcs,  &  judiciales, 
qus  folom  proptcr  cuipa  imponaotor^ 
unde  quemadmodum  hae,  qoando  im- 
ponuntur  proptcr  damnum  injufteali- 
cui  iliarum,  non  coftituuntur,  neccol^ 
ticui  pofrutlcin  compcnfationc  damnl, 
aut  intcrcfle,qu«  Uefo  debetur «  fed  ta 
aliqua  re  uttraeam  cdpeniationem  (bl« 
vcnda;  fic  ctiam  pocna  convcntionalis, 
inquocumquc  contra<flu  imponatur, 
non  cft  coftitucnda  in  cupcnfationcni 
damni,  aut  interefle  contrahentis  I«fi  ^ 
ied  in  aliqoo  ultra  illam ,  ita  ut  prartef 
jeftimationcm  tocius  intcrcfTc  altqoid 
ampliu<;  rali  contrahenti  folvatur,  jux- 
ta  proportionem  culpa:  ,  pro  qua  ca 
pcenaimponLCur*  Nihil  igirur  fccundu 
rei  natorain  o&ftar/  quominiis  proptet  .  . 
non  (btutas  colpabiliter  pcnfionesjt  -  ' 
conftitui  poflit  poena  amtOionis  rci 
ccnfitar,  etiam  fi  plus  valcat,qua  totum 
intcrcirc  earum  pcnfionum,  &LCenfus. 

Confirmatur ,  quia  non  eft  injofta»  - 
neqoe  i  rrattonabilts  pcena ,  qo«  impo^  ' 
nitur  cmphytcutaE,ucamittac  domino 
cmphytcufim  fimul  cum  omnibus  me- 
lioramcntis,qua;  in  ca  fecit.fi  duobus, 
auttnbusannis,oon  folvac  penfionc , 
licet  melioramenta  matoim  excedanc 
valorem  penfionis  non  foluta; ,  &  lei 
cmphytcuticx.  fccundij  ftatu,  qucha- 
bcbat.quandoadomino  fuit  conccfla: 
crgo  firailitct  nop.erit  irrationabilia 
^a  amKlujMpfa  cenfitaffl,quanvis 
«xeedat^i^MMF^onU  tmfsfyttm  » 
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Jk  CeqiSff 4iMm  cenfiiiftalD  ht^ 

Secunda  fctcntia  extrcm?  oppofi* 
ta  negat ,  pofTc  apponi  padum  cotn- 
jxxiQA  incomradu  ccnfuali.  Hanc  te- 
jieiit  14edliia  C.  ir  fehm     i^iinm  0^ 

§Hiit$imsdfe<und»m^  Azor  fert^  3. 
to.cef,  7.  Paulus  dcPalatio  i> 

jUfMetatieifiim  ed ^ummem  CutMt.fel  131* 
jotrf.  Saias  inS,  dtCenfikue,  dmt^ti^ 
A  3.  &  plares  tUj ,  quos  fefefC  Solii 

%,dtCe»fihiif^eif^  x^^  fek  uwm^  if« 
5.  f*'"''  AHth$res.  Citari  etiam  pro 
cadeni  fentcntia  poffunt  Covarr.  & 
Guterres  locis  pro  prima  rencentia 
jBlIegacis,  qoiceiios.fiipff«felaniailc» 
gem  Taurt  appellanc  valde.rigft* 
dam  ,  necillius  diQ>o(itionem  appro* 
bare  audenc  in  Cenruconfignativo,de 
quo  illa  procedit,  fed  caocum  in  refer- 
vacivo  irredtmibiliter  coofticuto  ,  ia 
qao  iblum  diamc  eam  legem  pra^i» 
cari  io  lapeemit  tribunalibus  regijs  : 
cui  fentemiicaccedere  etiam  videtur 
Vatafcus  m  dilfe  tjujtfiiene  jj.  dt  jure 
etr^hjteuttce ,  temm,  jt.  apertius  camen 
Cam  deleiicfic  e$npitttt.  falcem  prb 
Ibroexcemo,  propter  prxfumptionem 
uiurac ,  quae  fub  fpccle  illius  paAila- 
tcrepot^ft.  Fundamentum  ,  quo  ali- 
qui  ex  bis  Authohbus  nicuntur  elti 
^uia  creduiic  pceoam  commiiE  pugoa» 
ffocnm  oatara»fc  fabftaiicii,  eoDtradai 
■cen(iiaUsi  quod  ejufmodi  poena  fit  pro- 
pria  cmphytcufis.  Hoc  taraen  funda- 
mentum  cft  vanum  ;  nam  quod  pccu« 
liari  paAocaUspceoa  c6/tituatur  fub(^ 
tanciam  concrKUK  ceiifluiiitnoiidel* 
.Mciicperfeliquet. 

Ali|  etgo  iode  hoc  paAum  dam- 
nant ,  quia  ad jidt  poeoam  non  folven- 
ti  quantitatem,  talia  autem  paAa  pras- 
^iimunturufuraria  ,61  ut  talia  rcjiciuo- 
-tnr, '  icc6mooitiBrrefolvuDt}arill«  Ip 
i.  ftifuleituifte^S.elteri  ,  f.  de  'Verherum 
wkiif^et.  &  inl.cum4tUegaetC,  de  ufuris^& 
dte  e.  diUBi ,  de  erbitr.    c/^.  fuem  de  ^dr- 

r,  ^dilstextikeM.  Uadc  iA  Ocdiaac» 


iofic.  l/rii^.^o;'y..t.-lbtbitti^, 
ut  non  pofHt  exigi  pofiiacoOvcotio- 
nalis  appofita  in  n.uruo,  autquovis  a- 
lio  contra^tu  ,  ex  quo  dcbcatur  aliqua 
quantitas  pccunias ,  auri ,  argcnti ,  tri- 
tici ,  Tini ,  olei »  fimllifvd  rei ,  quse  io 
poodere,  numero,  aut  meofiira Iblet 
dari  ,  aut  folvi  {  quod  taiis  pceaa  plUBk 
fumatur  adjcAa  in  fraudem  ufurarum) 
&  ita  in  fuprcmo  Scnatu  hujas  Rcgnl 
abfolucum  fuiiFe  a  pcena  commifli  '^' 
qoendam'  CeOfuilriam  ,  qof  ali^bqs 
«BQois  penfiones  non  rul?eratcjlimfiib 
capcena  feobligaifct  ad  earilm  fbh|- 
Cionem,  tcftatur  Valafcus  diSe  ceie» 
yS»/ir4i.  3^.  Athoceciamfundamencuna 
.non  prclbac  » illod  paAum  efleiUic»» 
loco,  aut  ib  vatidum  pro  fisro  Coniciett* 
tias ,  non  fol^m  fpe^ato  t4mum  jum 
naturali ,  fcd  etiam  fpe^J^atis  lcgibus 
citatis  I  quia  ciim  fint  prasfumptivaj , 
non  habent  vim  in  fofo  inccrno ,  im6 
«neqoe  In  emerao ,  <|ttaodo  confttceric 
pa^um  fbilTe  adje^am  artlmo  fioee- 
ro  obligandi  debitorcm  id  potnam 
juftam  ,  &ratlonabilcm,  quam  jura  in 
alijs  contradibus  permittimt»  fiqui- 
dom  ufal  de  veritace  conftat ,  omnis 
contraria  pr«Aimpd6  Mkt  1  atqoe 
adeo ,  &  lcx ,  ac  dii)>ofitio ,  qo«  in  cali 
praifumpdone  fundacur  ,  ut  tradunc 
communiter  DoAorcs,  &  in  fpccie 
'  Poenas  conveotionalis  adjeds  pro  fo- 
latlone  qoabHfaili  docem  MoliiM 
teme  %,d^mii,^f»MflijM»  t»fan»tik 

Prarcipuum  igitur  fundamentum, 
quoplcrique  hujus  fcntentiae  Autlio- 
•lesmcrvebtur ,  eft^ia  plerumque  res, 
quc  Genfiil  fiibitcltoc  ^tilt^'  maloiit 
cft  ▼alorii,  qoam  totus  Cenfas,&  pen- 
fiones,  quss  aliquibusannis  foluta;  non 
funtiiniquum  eft  autem ,  qu6d  prop- 
ter  aliquod  dcbitum  tempore  confti* 
tuto  novfiiliiciim ,  cogatur  qols  ami^ 
tcre  remifobgt  maioris  stfliinationli, 
Confirmacor  ,  quia  res  cenfita  cft  o- 
bligata  pro  folvendo  Cenftt  adinftsf 
piuuKis.  iiypothocflB  i  eftiautem 
H I  iUi- 
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.^tiodttiqBid  fub}tciacur  pignori,  fub 
commlffi  .  ut  fciHcctnon  iolu- 
•<o  debito  iniraaliquod  tcmpus ,  pij^- 
•cusccdac  creditonioco  dcbiti  non  io- 
loti ,  ut  conftat  ex  f»p.  figut^cMte ,  if 
^.fiinmkaf  ,  &exi,M,  &  tUtim*  ,ca.4e 
.fSiHs.pgHtrum,&ise$Mf§  IsfumUk,^ 

TertiafcDCcntia  n^cdia  intcrpras 
cedentcs  docet  ,  Hcitum  cflc ,  hoc 
ipaAom,  fi  onos*  qu  od  pcr  Ulnd  impo 
diitiirv  Ceniiiiuio  fafficienter  ,  audo 
Gettntt^riidentis  arbicro  conv> 
.^COfctur ,  aliis  vcro  cflciniquum.  Ita 
«docct  Valafcus  noo  fatis  fibi  ipro  co- 

jmm:  f».  Solis  Afrj  iKirCM^;  uf.  lot. 
4t,\%.  verf.ilttfnhm  v-tium, 
•rsp,  li.duhit.  w.n.il.  &  cum  fcqucns 
Ftlliucius  tfimoi.  tnH.iy  p*rt.%.  n.  17 j. 
'H2C  fententia  quoadfecoiidam  parc6 
•frobatiir  ifthtflcis  Oodoiibiit.,  iiliiino 
widaneiito  pro  pracededti/eiNieMi* 
«ddvAo.  Quoad  primam  vcro  partem 
illam  probant  facili  rationc ;  quia  fio- 
nus,  quod  per  illud  paAum  imponitac 
^ufficienter  coropeolctur ,  o6»Di&tiiib* 
^iialit9S«&  tnjuAitiacoJliciir;  crgo  non 
cftcur  pflAam  (ie  appofuum  injudum, 
auc  illicitum  ccnfcatur,  fi  tantum  jus 
jiaturac  fpcfictur.  Confirmatur  cxem- 
plo  pignoris,  quta.Upec  abfoluii  rcpro- 
betur  paAitincoiM^  in  pigiiore,ca- 
ttlCiinoBeft  iUiCiOiiii»  nec  reprobatii 
■  filiacea  lcgc ,  ut  res  pignori  data  fiat 
creditori  jufto  pretio  ,  fi  dcbitum  in- 
*  •   cra  conftitutum  tcmpuB  oon  fplvatur, 
tic  exprefsd  adminit  \m  LuficaiMiai 
dUUiiit' %^M.4'0r4.  &cradic Pinelus 

.Mi^^»  d€  wfMmiit'  ^ditione  , 
firt,  e^.  i'  n.  ^d  finem  Caldas 
-Percira  in  l.  fi  ct$r*t$rem  ^verb»  JnMfA- 
.fHhate,  w.py  Tiraqucl.  de  retr*£lut«m- 
..Vttt$iit4li  W fimf  tituli ,  1)6.  &  plu- 
.fet  atti  »  ^s  ctcac  ^  fteqlutfarSoKs, 
\di(t*  tfmti  n.  Qttpd  ca  ratione  iufti- 
«  licatur ,  quia  adhibita  compcnfatione 
1 1nftLpfiSui  pro  oaere  iMHiC(QivUrety, 


«oiiiBis  in«qtia)icas , '  k  fbjaftitlft  tolli» 
cur crgo  fimtlicer  in  pracfeocl  licitum 
-eric  padum  commifli,  (icjusonosiiif*    -  * 

iicicntur  compcnfecur, 
-  -•  Omncs  ha;  fententiae  mihividcn-  „ 
>€aroontioere  aliquid  firisom,  nec  re-  ^4 
.peNo,quihacin  re  fcopum  atcigiflec 
.vcricatis, prsrcr  Molinam,  dif^,  3^0.  tt. 
%5.  cum  quo  duo  pronunciaca  ftacucni- 
<ia  func ,  ex  quibus  quid  nobis  in  prarw 
ienti  dilBciiicaCe  tenendum  fit ,  6l  la 
j^uoprsDfittatftiicentiaii  vero  abctra^ 
.vecint i  manifeftum  fiet^  Primom  eft , 
juftiim,  ac  Hcitum  effefccundum  jut 
natura:  adjici  pac^um  conrra^ui  cen- 
iuali,quoccnruanus obligccur  ad ali- 
•qoid  In  {Mcnam  amlimdpin  i  auclbl^ 
^cndum  oenfuiftac,  ulcratd^  qdadallilk 
•ci  dcbet,  fi  pcnfioncs  ccmpore  confti^ 
tuco  culpafua  nonfolvat.Hocpronun^ 
ciatum  admictitetiamMcdina  iuf  ri^ 
Ma pr»  fecujidd fetMtUis^  im^-Mo  § .  qikm^ 
.^mmijfeimmdiim^imfiM^  &  cooftac  e« 
!utctmo  fundamenco  pro  prima  fcntcni> 
cia  adduAo,  acqnc  cx  gcBcrali  do^ri* 
na,  quac  tcncc  in  quovis  contra(flu  va- 
1  ido  conft ttui  poifc  pocnam ,  quam  de* 
rbtcor  moroftisceneaCQr  Alvere'vfiv* 
'ance,  five  poft  judtcis  coodcmnacion^ 
juxta  varias  opmioncs  ,  &:  modos  tali 
pocnam  confticucndijnec  dubium  qulit 
pofltt  to  poenam  conftitui  aliqutd  foi«> 
vendam  fopia  id ,  quod^cneditopis  io*> 
stnerac^  implscum  cfllexoiiciaAfiicisiii 
.non  prointerefle,  (^pro  colpa  ooii 
implcti  contra^us  ha;c  poena  irapo- 
•  natur,  Secundum  eft.hanc  pocnam  de- 
bcre  eire  moderatam ,  Sc  proportiona- 
-tam  oiilp#KNan  qoteuHnod&flphoe 
in  poena  legali ,  &  judiciali  reqniricar» 
itacciam  in  conventionali ,  ut  pta;ter  „ 
MoUnam  citatum  ,  cradit  cciara  LclT.   '  ' 
itb. »,  C4f.  to,  dtthit.  15..  «.  ijj.  ncque 
.eQiiniuftucft,  ut  pceaar49Medac.pfoi> 
rpartiooem:Oi^psw!  Uade  juto  i.qfic»> 
1  ao »  diS»s*iti^$.  im  piteeifie,  liBOfegii» 
\x  negaCiva  pro  poents  conventionb* 
iibus  prxrcribicur,  uc  fcilicct  poena  noo 
..cauxtUc  gnloCfim ,  fcu  «iliouttpoeoB 

rei 
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t<Bi»tlltOp^$i  oV  quod  przdandura 
iinponitur;  aiioqui  invalKia  ficquoad 
exceflum ;  idque  five  imponacur  coca 
fimul  I  fivc  per  parccs  ,  ut  fi  non  im- 
plenci  contnidiim  cert»  die  iinjpoiiat 
Iblveadoe  trea  aureat ,  &  difMieBti 
idtoefiiit  ioiplerc  pcr  menfem  ,  alioa 
trcs  aurcos ,  &  c«c.  ita  quod  pofficco- 
ca  p<xna  SEquarc  sftimacioncm  rei  ad 
quam  debicorteneljatiir»  non  aucem 


ffi  His  ica  confticncts  ,  noftra  ttta» 
lutioeft.  Si  res  Ccnfui  fubjc^  non 
mulcum  cxcedat  valorem  Cenfus ,  Sc 
penfionum  crium  annorum  ,  licic^po« 
teftadjici  paAum,  utnon  folucis  per 
frieBfiitiBB'ptoft0iDiRMii  ouhit  Cf  niiitrij^ 
talis  res  incidac  incoBMai«um^  €t.C0b 
dardomino  Cenfus  ,  tam  in  poenamil- 
lius  culpa:,quam  In  compenfacionem 
'Ccnsus,  qui  excinguecur ,  £c  penfioniiy 

.^nc  §bmm  aooiiMit  •>  iit  ot  qood^Mt 
•plus  valec»qiatBiCeimif  ,&peiifmwt 

-sllorum  annorum ,  amittacurin  poeni} 
reliquum  vcroccdac  in  compenfatio- 
ncm  pro  incereirc  Census,^illaaum 
'penfionam,  Secus  ver6,(i  res  nimhun 
-«soedtcvtloceiB  CeDffti%  U  pcoliooi 
!lUongnntmibnioi»iit.i]  cxceflUs  fiifie> 
rctvalorem  talium  pcnfionum.  Tota 
rcfolutio  conftac  cx  pronunciatis  pro- 
.xim^  confticuciss  quia  fi  valor  rei  ivon 
-aiabiinicicedtt  Cenfiim ,  &  pehfio- 
'Mt  ooo  iblottf 

moderaca ,  &  proporcionaca  culps ;  & 
ideo  licit^,  ac  validd  fecundum  rci  na^ 
turam  apponi  poceft.  Si  autcrir  nimiu 
•ezcedac  ,icautexeeflus  iupereti-valorg 
illtrom  |Moioooav»eflrpoentJesoriffi- 
va,  &iniuftasSc  \deb  non  poteite  ap* 
foni ,  nifi  cxccffus  fufficienter  auAo 
>pietio  ,  velaliaratioDc,  compenfetur. 
1^4  '     Echinciacil^apparec  ,  inquopri^ 

hm4t(Bmmdm^ymfthamti  &  qutd 
ad  earum  fundtmeait  felpoodBod|«A 

fit.  Imprimis  enim  conftat ,  primtm 
eflc  faUam  ,  quatenus  vult  poflcitcitd 
j^yponi  paAum  commifli ,  quanctmH 
mqoo  m  «tiifiu.exccdat  valoieix) 


Cenfus,  &  penDattOffl  noo  roliitaffum* . 

Quare  ad  primum  ejus  fundainciKQm» 
pctitum  ex  /.  68.  2^«^/ ,  dicimus  ean». 
lcgcm  quaccnus  approbat  padum  cd** 
miftiyCtiam  qiiandocap«ena  cft  ma^ 
nt»  &  eiceii  vt ,  communiter  repotarl 
injullam ,  &  idco  minimd  iervan  io^ 
praxi.  Ad  fccundum  dcfumptum  et; 
Bulla  Nicolai  V.  rcfpondoo  ,  liccc  iit 
ea  Sulia  gcn^licer  approbccur  pac» 
cumcommiii  ioC^ofibus  ,  id  ipcclltn 
gi ,  fcrvacis  fcrvaod^  «  uc  fcilicet  ta|i(| 
fic  Cenfus ,  &  prp  coc  pcnfionibus  OQPl 
folutis  ca  puena  imponatur ,  uc  omni- 
bus  confidcracis  non  fic  pcena  exccfli- 
va,  fed  mpdcraca  ,  &  prQporciopa^^ 
cnl^,  vel, fienctiivt fit « tai^cwsi^  . 
iiiff|ofto  precio  ^ompenti^ciir.  Adtef^ 
tium  rcfpondctur ,  cflc  divcrfam  ratio^ 
neminCcnfu  refcrvativo}  nam  curn 
ipic  ccofuifta  cjufmodi  Ccnlum  coniV 
MtHtf  fiiptrifuapropriarc,  conc^ti» 
jjooam  ctiifistrio^  qooad  totum  ^ooMf 
nium ,  cum  oncrc ,  ut  fibi  quocani^ 
xrcrtampcnfionemfolvat  ,nihil  obftat 
xjuominus  illum  cum  cali  pado,  &  co- 
dicionc  confticucte  pofllc,.Mjcficcnrua-r 
ifof  ptnfioiiem-:tliqnot|iaq  13911  fojr 
vac,.tfe&  ad  ipK^m  tcvertatuf;  namrtti 
fuam  quilibcc  ,pote(l  conccderc  cuaji 
quacumquc  conditionc  ,  qua  non  inn^ 
p^eta»  re$  ammiitcacur ,  vel  eciampfjf 
inflftConceiilV^tifatDr:  ac  yerp  Cenltit 
.QOOfigotlioot^PWikitii^  2t  cen(uai^ 
fu{>erre,  qu£  neque  quoad  dorpiniu^l 
dircAum,  ncqyc  quoad  utlle  a  ccjTuifj^ 
.proficifcatur  «  fcd  quac  eft  propria  ipfi^ 
M  (cnfuarij  .s^q^O^pto  j^fto^pretio  9^ 
.^Ugttttr  oeofiijia#i  td  pqpfKipe^ 
jiuam  3  H  idQj^JtfW.p^<»nruifta;p|. 
am  fubjicen^  ipna;  commifli ,  nifi.ci: 
convenciono  (;um  ccnfuario  ,  quM$^' 
jous  aequicaf  caclo  juftitia;  pa;i^^ 
4tqBum  ancemoon  cft,  wtijiJi^ro  pa^ 

Imppnac ,  mfi  cum  mo4c^rj||t^i^^M . 

noftrarcfolurio  admiftic,  .  ' 

r:r'  Ad  quartum  dcnique  refpoindc^ 
ttir  quanvisfecundum  jus.  pacurya^s^ 
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«iHitra^  defiRiali ,  &  tn  quovit  iMo , '  impdni}  cmn  bAenrdto  0]>poritun^ 
<]ua;  folvenda  fic  ultra  id,<fuod  ali^se&'  <|aaodo  r«t  ooa.  aiulcum  exccdic  Utri 
tprocontra^iu  dcbccur.uc  noAra  etiam.  rcrciTc  ccnfuifla!.  Acque  ad  duo  |>rio** 
fenticia  facctunatcamcn  cam  poenam  rac|us  fundamcnta  ,  fatis  ibidcm  rcP 
debere  cfle  moderatam ,  &  ptopoitio-  ponium  ciL  Ad  ulcimum  vero  refpoii^ 
^acamcialpc  c  &  ide^  iquaodo  omoi*  dem«»|,iblum.piobare  dari  iajuilitiaa^ 
teconfideratit  poen»  commiffi  fiierlc  in.padaoommiiB ,  qoando  tesceote 
«zceiR va,  tk  immoderata  Ulicitum  eAl  mulrum  cxcejdic  (vaiorem  Ccoiua « £c  • 
fa^um  deilfa  ,  nif)  exccflus  compen-  penAonum  ,  pro  quibus  culpabiliten 
fecur.  Ad  confirmationcm  dico « pocoA  non  roiucis  ea pieoa  cooAituitur ,  quod 
commiOi  non  extendi  ioempbyteufl  noseciam£accmur.  Ad  coniu-maciood 
«damiiSoneill  metiOMttencerfl ,  quae  diicendnmeciam  in;  pigooribttt  p^  l|.  ..  - ; 
llotabUlt^  ekcetfont  >«i^rem  rei ,  &  ctt^  ac  valid^  iecuiuium  jus  jtacucald 
pcnfionum  nonfoluttrum  :  namlic^c  Cprouthic  loquiraur^  adjici  poeoam 
generaHtcrvcmmfit,  quodcmphyteu-  comraiin  ,  quando  valor  pignoris  non 
ta  fua  culpo  expplsus  ob  non  roiucam  mulciim  excedcoct  dcbicum »  pro  quo 
peofiooemamitcit  meUoRiiBenta^leii  fnccacerCttm  tefBuioum  folvendo  di^ 
tfitpenfin  M  eisfiidai  V  finrat  cum  ipA  comeft :.  &  fiilaun  qnando  pigaui  efe 
re  emphyteutica ,  ut  com  muniter tn^  Jong^  maiocis  jcftimationis ,  eam  pacn2 
dufitDoAotes  ex  /.  i.  C,  dejmftemphj-  cenfcri  in)uftam  ,  &  exceflivam ,  nifi 
t€titicfi ,  ibi ,  NnlU  ei  iftpfifieritmslU/^atte'  cxecfluscompcnfccur.quemadmodum 

me  m»mime  mteiierdtiMtf ,  &  cdt,  accameo  in  Ceofu  didum  cft*  lind  vcro  addo» 

Hoi:  incelligicor  de  metiotan€t)»oon«>  ^oodfisrtd  fpeaMo  edam  ju<e  pofitii^ 
Ibetis ,  qUSB  empliyiJeuni  espMrs^ ,  aot     vo ,  in  dilfe  r/tp.  ftgmificMte  ,  dt  fifff^rim 

tacitd  fccundum  naturam  concradlus  ^r&flmilibusjuribus,  cjufmodipoc* 
tenebatur  efficerc  in  pra»dio ,  quac  om*     na  non  prohibetur  j  nam,  ut  tenct  Na- 

nia  conflftuncio  cultura,  &  plantatio»  varrus  /««u«Mi<,  ctf,  17.  mimm,  %o^,  ^ 

ne ,  Don  aotem  de  meiioramencis  nl^  agu  cam  Panohnitano ,  SaoAo  Aocok 

feerius  rati6nis»&  maiofis  momenti,  «^#^lveftrd,i&altjs^iuntilta  ndn 

nt  fi  emphyteuta  dbmbs  asdiiiCarit ,  fvtSiibentpalSlom  comaiffigin  ptgno- 

vel  manfionies  rufticas  magnis  fumpti-  ribus  ,  quando  non  in  lucrum  crcdito- 

bus ,  auc  molendina,  fimiliav^  feccrit:  ris,  fcd  in  ptenara  dcbicoris  fic  p.^cflu  n, 

liasc  enim  fecundum  juris  mentem  nd  uc  debicore  incra  tcrminum  coniiicu* 

•NMtninfM»intfelatitat)|s;cradondhno.  iiniTiiiii  fiilveiite,pignnt  fifiawiiiiiMiw 

Ittf  mLt.C,  de  fefcimdendd  vemiitifime\  ^ufto  piretto ;  qnod  gravameo  ioiuftttni 

fmt.i.  cef.i.  m,  9,  &  Valafcus  dc  jmire  cffct,  nifi  ;ipponcrccurin  pcrnam  mo- 

fhiiphytemticfi ,  tf.  »5.  mmm.  j.  ubi  affirmac  tx  ,  vcl  aliqua  racionc  compcnfarerur: 

ita  vidiife  judicatum  io  Seoacu  reu  &  hanc  feocentiam  probac  cciam  Mo- 

Tfi6s  Schanelkiiiencitt»dleicdlb-«»-  -Uia^ttmxi  efifp.  ^24.«.  ^.y&nr.  ^ 

«ftm,€caeqiteticMlbnam,nftdottiit-  -70  tginftiit.  denfc|ae  ;laisaiftT«lb  tcr- 

tontcantadoDpIiytentieiiAoralocnpl»»  tfam  (cntcntiam,  quatenus  cenet,  oon 

tetur  j  qdod  ooftramqu6qae  fenteoti»-  lioere  pa<J^um  commifli,  nifi  gravameo 

Ibmconfijfflit,  quatenus  ceoet  non  qucxiper iliud imponicur,  fufficienccr  • 

tibfleadiicipoenam  commifli  in  con-  compeofecur;  nam  gravamen , quod 

himfMSmi  ,i\iu^  .  in  pcwitoronriri  <fWrtMrtiiafr>  awnMl» 

p^^ts ,  ea poeha fiiicftt ^iiitttk^K"''''  '  digeroompeniacionc  ad hoc,  utiMH 

■     Detnde  quod  attfnefadfccundam  ficetur,  fcd  fatis  cft  quod  fit  propc** 

icntcntiamconftatefl^^lsam,quate^  tionacum culpa^ ,  &c  ncgligenti£,qus 

fib^bldfaiti oegac poflehanc-  ppeoaa)  puoiri  iaicodicar....Q^aad<^iOi|^^bu% 
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t6nfideratU ,  ea  poena  ccnfcrctur  eX* 
ceffiva,  tunc  adaiittimus  opus  eflc  ali« 
<|ua  compenfatione,  qoantum  &ttstit; 

ucptena  mirigctur,  &  proportionctur 
culpae,  non  autem  utommno  toJIatur, 
&  totum  gravamcnex  aquocompcii- 
fecur.  £t  hoc  tancum  probac  funda<* 
mennim  pro  ipfa  tertia  lententla  ad^ 
dd6tum,ut  confiderantient manifeil 
tum.  Quod  fi  diAum  paif^um  commiP- 
fi  appofitum  non  fit  in  poenam  morae , 
vcl  ccnfuarius  pcnfioncs  non  folveos 
innorapropnanonfit,  quia  incuipa<^ 
btliternon  folvit,  tunc  omnindfiktenJ 
dum  eft  cum  Authoribus  tertiasr 
fentcntiae  ,  non  liccrc  padum  illud 
apponi, autcxecutioni  m.andari  ,  nifi 
gravamen  pcr  illum  impofitumex  a:- 
quocompenietutifiquidem  tunccef^ 
fattitulus  puena;  conventionalis,  quo 
fcclufo  juftificari  nonpoteft  iilud  gra- 
vamcn  abfque  copcnfacionc  ,  ubi  nul- 
la  gratuita  largitio  intcrvcnic ,  quae 
non  praeiumitur,  necanobitbkcon*»* 
fidecatur. 


SECTiO  DUODECIMA. 


U4  decurfeu  tquai fudeeeffornM/olviu 
ioo, 

•  B§efmmimiififitmr  i  ni(i  ft  fnteget. 
f^ni  HUtii  ,  &  cehjuiflA  fHijfet  nealifttU 
in  exifrendis  fenfifniitn  kfrMdeeefelK^  -  - 

num.  loi. 

in  ele^lione  iMem  cenfuiflit  efl  tgeri 
ffedUiis  fenfttnAm  iHmfts ,  veiidver* 
fnt  prMdecefmm^  mi  iUim  h^redes  :  vel 
Adverfns  alHilem pi(fefferem  rei  cenfitd^& 
conducihi/ins  efl  ,  ut  petiikt  igif  sdverfnJ. 
foffefforem.  ihidem. 

Jpfi  Mtem  ^ojffjferi  cas  fcnfiones  ftU 
^ftmi  iedittr  nBit  tJverfns  frddeceffu 
Mn^ve/ejns  itredett  ihidem, 

^tndo  mnconfitt  de  titulo  frimtr* 
ditii  Cenfns  fufficit  diDt\  retogiitio  td 
hoc^utftffefjory  ijui  recognovitt  <^  §. 
§ni  ub  eo  cAufmt  bAint ,  eenftili  ikligtti^. 
tnt' infifietfnm  tenetntnr,  n,  tot* 

•  Bie  ttnnn  imetli^itur  nif  f»^  fiBtm 
ticignitimetncmfinfem  effe  iHertmantmi 

•Oj. 

-  Csntrt.  frohstiinem  titali  ex  recogni*'^ 

thner^fnlttntem  tinnttifetrji  fnbitii^  > 
ibidem, 

Flrkm  recognitio  ftHd  eh  imi  fiffef» 
fore  nocett  ftmiltter  fitccefforthus ,  quictn^ 
fun  Ah  iliontn  htbent  ?  ibidem. 


ytrnm  recognitii  virtntiit  nocett  ft-* 
2>f  rHignitititeCenfkt^  & mtnHnltk  *    mUtter fiffeffiri  recogmfcenti,  &  ijs.tfui  tk 
Mgattinthu! ,  qu^  iUamfeqnnth  ■    '  Hle  csuftmMnerint t  n,  »04. 


tur  f  qunndo  res  cfnftta  ad 
terttnm  pcjftjforem 
devenit, 

SVMMARlVtM. 


^uid  fii  rcctgnttio  CensAs ,  &  An  ille 
foSefiinemreicenfiit  t^equitur  y  It» 
neeinr  ttlem  reagnititnem  fttere^nmti 

Non  tenetur  ialif  feffeffor  diFi/im  re- 
ctgnititnem  ftcere  ,  fed  vtl  recognofcere 
dtminum  Census ,  velrem  cenftttmtfis  di-r 
tniitere,  ip^,  .'.        .  > 

Mgi  /ncctdit  i»  fifefitnem  rei  cen'* 

^fitd^  tinttnt  ititm  fikiert  iei^fiKt  tiim 

*r.     ^  ■  ..    A  .      .  .... 


Ftram  qutndo  res  cenfta  devcnit  fimul 
id  flures  fofjfffores ,  qui  Cenfum  recogno-4 
verunt  y&foftet  unus  ex  eisCenfum emit 
y  dtmint  iltins  ^  fopt  talis  ftffeffor  ttet* 
gerefenfitmmhetterisfifftffmlms  ttif^ 
imm*  sojf. 

Dlcitur  ficri  rccognttio  Ccnfus  \ 
quando  re  cenfita  in  tercium 
pofleflbrem  trantlata ,  fivc  ti* 
tuloempcionls ,  five  donanonts>auta'> 
liquo  alio,ta1is  poffciTor  dominum  C^- 
fus  rccognofcic ,  faciendo  illi  novum 
titulum,  quo  fe  obligat,  aut  obligatum 
]Drolitetttrad  penfionem  IIJI  folvcndfb 
Pirimo  igitur  quserimus ,  ntilnn^talti 
poffefo  jTf neatiir  bane  ttxiogBSidotdt 
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faccre  >  Comrr.unis ,  &  vcra  rcfolurio  pcriilis  attigcrat,  cjuia  qui  cbligatur :  !*• 
cft  affirmativa,  quam  tradunc  Salice-  quid  praftare  cx  reditibus  ccrta:  rci 
tus  mt  fimiU ,  C $ne  cenju ,  ctl,  %,  veff  prascisi ,  non  tenetiir  ttJtcft  qQam  cx 
i(m  Vahfcus  eum  rcfcrens  f.  ilU  pcrcipitur ;  &.  idco  fi  veliteainref 
3«.  defmrg  fmphjteMico ^  n.  14.  Covar.  MD^w^^^^^-r^^^^orJ,  bberatur. 
qui  mngis  id  fupponit  lih-  7.  vArt.trnm^  QiiiTUur  lccundo  ,  utrum  novui  20© 

C6p,  7.  (i,b  nttm.  6.  §.  hinc  cti*m  dtdHcitnr,  poflciior  ra  ccnfit»  ,  qui  Ccnfum  rc- 
Mobni  df{p.  583.  ».  tj.  &  alios rcfcrens  eoguovit ,  tepeatur,  &  poflit  cogi  folr 
Sotis  lih,  5.  de Cenpbm ,  c*f.  6.  n,  1.  Rft-     Vcrc  pcofiones,  etiam  tempore  pra^to» 

tlo  eft  manifefta  j  fiquidem  obligatia  rito  dccurfas  ,  quas  praedcccflbr  noa 
rci  ccnfita:  pro  pcnfionc  folvendacum      ^otvit'Relpondeturaffirmativeex  c6- 

ipfi  rc  tranfi:  in  qucmcumquc  pollc-  ?i"nifcmcntia,  quanuradunt  Caldas 

£brcm  ,  ctiam  panicularem ,  6:  in  il-  de  extm&itmeetn^hyteufis  ,      j.  »,  »3, 

kiiD  redondac ,  qui  pcoinde  neceflari&  Petrus  FoUeriut  ir^^.  de  Cenfhm^  ver* 

tnanet  debitor  penfionis,  quandiu  rcm.  *'i  ^i^itfmedi  Cenfus ,  fujfer  rehm  ,  m.  ^7* 

poflfidct  ,  opufquc  eft  ,  ut  dominum  &  aiiosrefcrcns  ScMidi&ectp.  <i.  n.  5. 

fcenfus  tamquam  verum  creditorcm.  Fundamcntum  cft ,  quia  obligatioad 

sccojrnofcat :  undeadnovum  tiluluia  pcnfioucs  ccnfualcs  cft  onus  rei  cen- 
eifactcndum  cogi  poccft.  » fl^od  illam  fcmper  comitatur,  in 

Opcim^  aotem  advcrtit  So1is-^#*  qucmcumque  poflcUorem  deveoiat; 

W  jumk  cititm  ^  non  tcncri  fimplicitcr,  Undc  cum  talc  oous,  &obligatio,ill 

ac  dctcrminat^  eiufmodi   pofrclTo-  '.p^urn  rc>  poilcfrorcm  rcdundct,  COII* 

rcm  ad  hunc  fitulum  ccnfuifla:  fa-  ^'^^iu^-'"^»  tlt ,  ut  hicpro  pcnfionibus  c- 

cicndum  ,  pcnfioncmque  k>Ivcn-  tiam  pra-teritisiiondum  folutis  tcnca- 
d:\m ,  fcd ,  vel  ad  faciendamhancre«         &  conveniri  pomr.  Confirmatur, 

cognitionem,vel,fi  maltt,ad  dimitten-  quia  finiili  de  caufa  novus  fucceflbr 
dam  rcm ccnfuiftx, qubd  bcnc probac        bcncficio pcnfione  aliqua  oncrato, 

exl.  &  fi  forte,  §.  etitim  ,  /  f:(crvitat  convcnin  potcft  pro  penfionibus  de« 

'vendicetnry  '\h\,H/inc  fervitutem  n  n  ho-  curfij»  Cempore  pra:dcccfroris ,  &non- 

minemdebere  ,fedrem  :  deni/fue  iicerede'  <iun»foltttis,utrcfoIvuntNavarrus  //h. 

mine  rem  derelin^e  ,  ftrAit  ^  &  tn^  3.  c»nfU§r»m  tit.  dffeimiemhm  ,  con^i/, 
l.  filtmfamiiim .,  %,  *pud  ^mellBm ,  f.  '  u  nnm,  4.  diccns  iu  habcre  ftilum  Cu- 

de  /e^atis  t.  ubtis  i  cui  lcgatum  eflali-  ria; ,  cr  cen/il.  j.  ».  3.  ^     Vnlafcus  de 

quod  praedium  ,  cum  oncrc  folvcn-  jure  emphyteutico  ,  ej,  \y.  n.  18.  Caldas 

di  exeoaliquidannuum  .rclinqucnda  Pereira  de extinfliene  ernphyieujit  ,  c»f, 

ipfum  prardiuro  crcdicori ,  libieratur^  4-*'  4.  Auguft.Bwb.fit.  3.  jnris  Ecclef, 

Uode  Navar.  cemmentMi§de nfurifjnk  c.u.n. 7«,  Rota  Romana  in .mnhi  de- 

9mm.\%^.  if.t^.  &Azor  3.  psrt.  lib.  1.  ciftenitus ,  quas  rcferc  idem  Barbo(a 
cap.  6.  fj.  7.  abfoUit^  doccntintcgrum  73-  &multi  alii  ,  qaos  citatt  Ao« 

cflc  ccnfuario  rem  ccnfuain  dcrclin-  thores retcrunr. 

qucrcdominoCenfus,  &  ficabomni  .  .  Bcnc  autcm  hanc  rcrokitionem  loir 

cenibali . obligationc  fe  Iiberare,&  Ti.  limitaot  Follerius  ,  &  $olI$  fi/frd ,  & 

fBfoelhit  de  fetrMh  Umigier.  §.%.  ^ltf  Caldas  diHo  csp.  3.  n.  »4.  nifi  cenfuifta 

^  infiney  abfolut^  ftatuit  cum  Baldo  ncgligcns  fuilTct  in  exigendis  penfio- 

inLcrcditor  r.ff.ftcertum  petitur ,  quod  iiibus  a  praidcccfTorc  novi  riicceiibris 

fionus  quodpiamrcalc  cft  habens  prir  partiqularis,  utctiam  dc  pcnfionibus 

gincraprincipalitera  rc  ipfa,  debitor  peneficiallbut  tradic  Rota  in  diAia 

iHaeracnrccdefidQeain  rem  creditor^  ^ifionibusik  Barbofa  felatif :  &ni- 

ficfacicreft,quaiii  Jpfe  XifHUBUm  iHr  49,^»^^^  quando  peoficinaiitis,  ta* 
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gligentCT  fc  g^effit  in  illis  penfionibus 
exigcndts,  fibi  debcc  in^putare  quod 
non  fueriiit  folottt :  neqoe  ntiotii 
cdnfencapettm  eft,Qt  ejus  negligentls 
ctrca  prndeCKflbrcm  particulari  fuo* 
ceflbri  noceat.  llludetiam  notandum 
in  cIcAione  penfionanj,  qui  negligens 
non  fiut,  efle  agerc  pro  praediAis  pen* 
fioBilnif  ,ire1adverfbi  pofeflbrem  ac* 
tnalem,  veladverfus  pradecciforem, 
aut  ejus  hasredes ,  ut  loqucndo  de  pcn- 
fionibus  bcncficialibus ,  rradunt ,  rela- 
tis  multis  alijs ,  Navarrus ,  Valafi:us,  & 
Auguft.  6arbo(a  Ucis  tUfiis  ,  &  Rou 
f  n  quadam  declfione»  qoam  refert  Bar« 
bofa  n.  71.  ubi  ex  alijs  advcrtit  con* 
ducibilius  efle  penfionario ,  quod  po- 
tius  agat  contra  poiTclTorcm  benefi- 
cij ,  quam  contra  liajrcdcro  pracdecci^ 
ibris  defiinaij  qniacontrapofleiToreQi 
.  pcocedic  executtvd ,  contra  luBredem 
autcm  prsdeceflbris  agcrc  non  po- 
teft,  nifi  fervato  jnris  ordinc  Praetcrca 
notant  ijdem  Authorcs  ,  videliccc 
Navarrus  di0»  c$nj.  %.  ».  j-  &  5.  Barb. 
diS^  »mm.  7».  refecens  Joannem  An- 
dream ,  Geminianum'  »6  alios ,  &  Va- 
lafc.  diBtij.%7'  »,  »»•  qu^d  in  cafu, 
quo  penfionarius  agac  conrra  fucceflb- 
reni,rcmanet,  aut  ccditur  adio  eidem 
iucceirori  contra  prsdeceiTorem^  tuit 
ejus  lueredea ,  ad  risciip^odum  ab  ets 
penfiones  ,  qaas  looo  pcvdeceflbria 
iblvit. 

i5«  Qjsritor  terti^ ,  an  quando  non 
apparet ,  necconftatdetitulo  primor- 
(dialt  ,  atque  origtnaria  conftitucione 
Cenfus ,  fttis  lic  dida'.  rccognino »  ut 
poiTcflbr ,  qui  rccognovit,  &  qui  ab  eo 
caufam  habucrit,  cenfuali  obligationc 
in  poftcrum  tcncatur  f  Rcfolutio  affir- 
mattva  videtur  comtnunis ,  quam  tra- 
dic  Maicard.      prdtfitm.  fmi*  4p^i 
f     3?.  ubi  docct  fufficcrc  quOdplO^ 
/c/Tbrfcmcl  folvcrit  pcnfionenn  cum 
di<f?a  rccognitionc  ,  qua  confcfTus  fic 
ie  tcncri  ad  ^am  pcnfiqncm  quotanois 
Ibtnendtoeittali  re ,  ut  ipfa  rcs  ceo- 
HfiMcatGtfifttifubicaa .  &  Ancef» 


for  ad  pcnfionem  in  pofterum  folven- 
dam  cogi  poifii ;  idquc  probat  c x  tcx- 
tu ,  quem  didc  aSabre  ad  hoc  Aum , 
imUii^i4!mf.C,d§dmaii9mHm,  Iden» 
cradit ,  quanvis  non  itadiAinA^.Solff 
itb.  ^.deCenfibw ,  cAj>.  6.  n.  4,  &  plurcs 
alij,  quos  rcfert,  Citari  etiam  poteft 
Valafcus  de  jmte  enfhytenticp^,  n,  t8. 
«bi  loquens  de  evprefla  recognitiona 
io  inftrumcnto ,  qnaEmphyceota  do- 
minum  diredum  rccognofcit ,  dicic,* 
magis  rcccptam  cflc  in  praxi  opinio- 
ncm  ,  utex  fola  fimplici  rccognitioncr 
probetur  dominium,  tam  advcrfusre- 
cogQofcentem ,  qoihBi  adverftts  terti^ 
tun  poifeirorem,  Ec  iiifr&  i.fidcfinfefiint 
affirmat ,  (i recognitio  fiiAa  fit  ab  co , 
qui  rcm  poflRdebat  ,  tamquam  illius" 
dominus ,  probariex  tali  rccognitiono 
dofflinium  direAaos  adfttrliis  ipfum 
secognofccntem,&  qoofcomqtie  alioiti 
quod  parimodoproccdic  In  recogni* 
tione  Ccnfus.  Ec  ratio  vidctur  cfle, 
quia  confeflionocet  ipficonfitenti, 
regularitcr  caeteris ,  qui  ab  eo  titulum, 
flctauiamhalxnt. 

Quod  fi  feAa  recdgninone ,  con f- 
tct  rem  cflc  Iiberam  ,  nuliamvd  fuifle 
priginariam  confticutioncm  Cenfus 
fupcr  illa,tuncnullius  momenti  eriii 
recc^oitioii  poAdlbre  6Aa ,  eaque  116 
abftaiite,  pcicent  pofleflTor  penftoiiem 
dci^egare  ,  ut  bcne  cx  alfjs  advertiv 
Solfs  citatus,  &  traditdc  recognitio- 
nc  Emphyccufis  Valafcus  difio  f .  /ed 
&ilfef  im ,  quia  recognitio  non  fit  ani-' 
|M>'  dil^nendl  derno^o  ,-«rc  eft  vo* 
rostitiiliM,(ed  ibIumprobationem,fca 
pffltfumptionem  inducit,  /,  fHhlia  , 
fndt.ff.  def»ftti.  l.genersiittr^.Ctd.denm 
nttmerata  feemiUM  t  prsefumptio  auteo) 
ccflat,ubide  vctitate  coiiftat.  UndcF 
diiltta.probattoileaii;cx  lecogoitioa» 
fdiiltantem ,  admitti  pofle  probatio^ 
lieai,refolvitMcnoch.  e^ 
fetfi^.  vtlnm.  t.  Si  quatras ,  utrum  diAa 
recognicio  abuno&Aanoccat  etiam 
ft6Deirori,qui  «b  co  ticiihnn  Ji  canflim 
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P  apc  dfcif,  J7J.  8f  Valafc/tf/^rtf ,dum  in- 
«iUHnA^  fttfcruncrccogDitionem  cuilt-* 
^  tertio  pofleflbci  nooere.  Opporir& 
%VBcn  tamqalin  probabtlms  refolvic 
Solfs  fit/>rd ,  cx  Baldo  mdi^s  L  tetifiulisf 
^  inl.fi  ftwBiones ,  C,  de  imgtitmkm 
'  4^1ciaco ,  Mcnoch.  &  ali js.  * 
.  .  Uosc  omnta  procetlunc  de  recog^ 
Htdone  fbmaK,&  expreib.  Uttvmv 
vero,  cciam  rccognitio  viraialis,  Cd 
^acitaCqualis  eft,cum  quiscmitrei» 
a  venditOTc  ,qui  dicit  ,  &  proccil.ituC 
^iTe  oneracam  Ccniu  )  noccac  rimili- 
twpofleffort,  qtuCcttTDiii  ftareco^no» 
vit  >&i|s,qiiiab  eo  can&m  habentF 
Im  nOttaiqne  parteni  func  opinianesi 
8:  graviffirai  Authorcs.  Verior  autem 
Vidctur  pars ,  quac  nepat,  quam  lucrur 
Cuido  Papei/m/.  24..  FoHcrius  de  Ccn'* 
fhm ,  J^B»  vnrk»  ,  HujnfmuU  Ctgfiu 
fiftrTebns^  ».^t.  Iccunialiis  SoUs>«f« 
«tf.  in  f^e.  * 
Quasrritur  quarto  ,  urriim  quando 
res  ceDfica  fimol  dcvenit  ad  plures  pof- 
Ceflores ,  qui  Cenfumrecognoverunc, 
H  pofttfa  unus  ex  eis«.  ipfQm  Cenfim» 
eintt  adomlrio  ilBoi,  poflic  ttlts  poA* 
«flbr  exigerc  pcnfioncm  a  cxteris  poPi 
feflbribus  rei ,  dempta  parte  ,  quaf  ipfi 
.oe(pondcbat  ?  Hanc  cnim  partem  cer-t 
im«ftexigelre  non  poder  nam  lioec 
^utlibet  taliuffl  pofldBbnmi  conveni- 
«i  poflet  in  (blidimi-i^'  fvlorl  domhio 
Cenfus ,  tamen  hic  emptor  ,  ac  novus 
dominus  ,  repclli  potcft  pro  ea  p.irfe; 
excepcione  a^tonum  cedcndarum  ad« 
mfus  iII«D.  'Ad  quspftionem  igitur, 
quoad  alias  penfionis  partes  ,  rcrpon^ 
4ct  ingeniosd  Soiis  //^.3.  de  Cenfihns^ 
.  1.  n.  10.  Si  intcr  illum  poflciTorcm, 
&  dominum  Ccnfus  intcrceflitpro- 
yria  exnptioipfius  Cen{us,cenis  in  cutn 
^nfMMnLomiiibiis  foribus  aiftio* 
■ilfis»  qaae  vendirori  compctebant, 
ejuemadmodum,  fi  cuivis  alteri  Cenfus 
vendcrctur,  tunc  poiTc  talcm  pofleflb* 
rem  pcnftoncm  acscerisexi^ere>quia 
oiinn^juf^fiddiMB  <Ia  %iitfi»  tefibi 


habcbat  Cenfum  ,  &  potcrat  redituf 
cxigerc  ab  illis  poiTcifonbus,  fic  etiam 
iOe  po(rc0or,  poftcaquib»  CfeofiHne^ 
Biit.  Si  autcm  non  informa  propriss 
cmptior.is,  fcd rcdcmptionis ,  &  dilV 
tradus  ,  nei;otium  gcftuni  cft ,  Cunc 
oon  poifc  illum  poifcflbrem  reditus 
«Kigcrc,  quia  por  redemp^ipoem  ez-r 
ctndus  omninQ  eftCenAis,  Unde  okh 
DtX  idem  Author  conrulcndum  tffii 
ijs,  q«i  fimul  cum  alijs  adcenfualcm 
prarftacionemtencntur,  nc  cupientcs 
co  nexu  liberati ,  Ccnfum  rcdiniant> 
(ed  illius.cmptioaem»  cetfipnemqiie 
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ftf«vt  centrttlfeiftts  fmul fidCffii ,  «/  rttlt* 


mxtHr  etdtm  frtti^  ,qu»/uit  Vfifditm^ 


r  .  JLifii^itim  Jfcuudhit  jtu  nsturspM 
foffunt » 9t  tUmMmr  Mmimri  frttis* 
|NM»-  iio. 

J^4id  etism  pt^int  pAcifi ,  ut  redimim 
tnr  md$rifreti»,  &  qnmidi  tdjufiifice* 

tm„  ftmn,%\%,&ft^' 
'  Licitumeti0mefif§iium^ntt4luCen» 
ft^peftiredimt  preiiocurrenti  tempere  r^- 
dem^tienis.  Prepier  iliud  dutem  nendcbet 
defcendi  mnittm  in  fretiu  venditionu^ 
quuntum  ft  uUt  Cemfm  wmderetur  cuit^ 
ftfh  rtdimitmdimdmtfiretim^  vei  «m»«r/« 

CiHMnde  cenfiituituf ,  &  'Veuditur  Cen- 
fm  Tedimihilis  ex  f§rte  feltui  emft«rti , 
fttejt ,  e^c  deket fietnt  ,  m  teMtmmm  «t^ 
mHft  fmth.  Hmm^  «M*  fmedm 

iimtitdtimte  imt^vtdtmm  tf.  wmm. 

£lHtndo  venditMr  ,  &  conftituuuf 
Cenfu6  utrinejHe  redim  hilis^  foteJl,4c  de- 
bct,  ferfe  Uqucnde ,  fiitui ,  «/  fidimutm 
muimifretie^  fikm  e»,  fme  vmditm, 

mmm.  &if . 

Jtj  contr,i^m  ^  (fue  Cenfns  cenflitui- 
tur  ,  cr  veudiittr  tnfrA  yflum  fretium^fit 
ufurur  U6  ^^nuilus)  Af/irm*nt  Aliqut^ 
titmt»  %t$, 

Cemttmm  fememtim  ef  vetm  im  fin 

emmfiemtid,  num.uj- 

J^omodo  reflituere  deleat ,  (fui  emit 
Cmmfum  tnfra.  \ufiHm  prettum  ?  k  r.femitm 
feimu  /entcnti*.  num,  21S. 
:.  SememtieAmtlteetft,  mmm»Uf^ 
. '  Mxeimditm  fimdemummm  fHmm  fah 
temin,  mnmi  sio. 

Senrentfd  AutheritfrecedititiemffeCr 
tS^Bu/U  Pij  y.num.  tzt,  > 
.tnmfficnha^  frefefits  n,%\6*  JmCem» 
fmienfiitmim  fKftie  imfru  jmfimm ;  cemfesm 
^  redemfttu  fenfionibus  fer  eliquot  an* 
rroJ  inle^reper/elutis  ?  JfffeHtitmemmdi/* 
timitienf.  mun.  iii. 

'  .  F/rum  fid^hiier  Cemfm  meriaimr  ,  re^ 
eSii  flmikm^edamt  ^  de^  iUe  eme^ 
^/.,  d*  ttttmt  mrmm  ftmmfim  udik 


jmet,  menist  is  omninh  Idier  fmdfet^mm 
fgrtet^  »M». 

.    Ad  deliitM  ferftmtdU  defmmSi  ,  fui 

ftmei  liefidts  reli<juit  ,  mn  tenentnt 
finguU  heredes  in  folidum,  ftd  iMntnm 
fre  TAte  hdreditetis  ^  fju/t  *d  unumijuem» 

fervenit  tmfi  debitum  effet  imdividmf 
Mik  ihidcm^ 

Sicmemtemf  deHtm fimrei&d,  JbS^ 
pitheefmeemtreverfm  mm  iremfatt^  mmmt, 

j4»  lece  cenfudrij  pcfit  elius  Cenfun^ 
ndimtre^  &ixtinguere ,  etiem  iUe  imnitef 
ftttfm»  »sf« 

/  Sitditfedimfterctmemmi^mfmUf 

dnntur  jure ,  &  s^iiemt  ,  qnn  cemfetnmf 
deminoCenfuty  refeUi  fet^%  mee  C^tfm$^ 
fxtimgmitm*  ihidemf^ 


VArijsmodispetefteXdiigiiiG^ 
ius }  nimirum  ,  aut  pet  extino 
tioncm  ,  vcl  ftcrihtatcm  rci  « 
inquAcft  collocatus,  auc  per  lapfutn 
ipfius  cemporis,  quando  eft  temporap . 
rius  I  aucper  libmm  temlRotmmt^ 
doswtioiieiB  cenfuiftsc  cedeniis  inc« 
fuo ;  autquiarerCenrui  obligatatran- 
fitquoaddominium  in  ipfum  ccnfuiC* 
tam  ,  fivecx  pado  commifli ,  ftv^  CH 
ciilo  emptiotiif  >  vel  aliqiio  ilio»  tot  ob 
prcicripcioDem  advetfot  iplimi  oea* 
fuiftam  :  aut  denique  per  redcmptio* 
nem.  Circa  hanc  nonnullsB  difficul- 
tatesa  nobis  in  praefcnti  func  cxpedi* 
enddc :  in  fequenci  ver6  fedione,  do 
{friefcriptiooe.  dioemot^  Qam  mttetm 
circa  cflBceros  extinAioois  modos  dici 
poirent ,  ex  fupradiAis,/i^.<,^^.|f . 
I^petendafunt- 

Prima  ergo  difiicultas  circa  re*  sf/ 
dempcionem  Cenfuseft,  utrumxedi^* 
fflcbdQs  fic  eodem  pretio  j  qno  fidl 
pmptus,  vel  poflSt  rediiiitmaiarl,flafi 
minori  ?  Quac  difficultas  ,  vcl  porcft 
proccderc  dc  Ccnfu  irrcdimibihtcr 
conftituto,quando  partes  poftea  c6ve« 
Atonc,  ut  redimatori  vddo  cmtiito  19 
dimihiMwr.  akwMwde|riqri  di^ 
l  ctadnoi 
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cendum  citra  dubium  cft ,  rctTimi  dc- 
bcrc  prctio  cun-cQti  ccmporc  rcdcmp- 
tionis, fivctalepretiuni  ficmaius,five 
inioii8,fife«<r<iAle  com  eo,qiio  fiiit 
cmpcuf.  Ranoeft  •perCB,  quiaiuftom 
prctium  cuiiifcumqucrci  non  eft,  quo 
ilia  aiiquando  fuit  empta  ,  fcd  quod 
curric,  reuquoa:ilimacur  i  quando  ac- 
tiialifier  vendfcur  (lactm  tradenda. 
•  Si fluccm  loquamur  de  CenAi  ocmC- 
tttuto  rcdimibiiicer  ,  cooiidcrandum 
ultcrius  cft,  an  ftatim  padi  fuerint 
contrahcntes  de  prctio  rcdcmprionis, 
.  irel  folum,  quodCcnfus  poilctredt- 
.  ini ,  BOi»  deetrmioftmlo  pretium^'  Si 
Imic  poacriori  roodopaAi  lioc,  redi^ 
mendtisefl  Cenfu?  juxta  valorem,  ac 
prctium  quod  habcc  tcmporc  rcdcmp- 
,  CioBis ,  licct  talc  prctium  fic  divcrfum 
.  ab  illo ,  qoocmptas  fiiit,  ut  latis  conf- 
.  «tt  ez  laiiooe  fopm  aiignata  ,  pro 
Ccnfu  iffcdiroibili.  Hoc  vcro  intel- 
.       dcbct ,  fecundum  rci  naturam,  fe- 
clufa  quavis  legc  pofitiva  ,  aut  conrra- 
ria  inccntionc  contrabcncium  j  quod 
'  <ddo,  quia  in  Bulla  Pij  V.  tritmdis 
Cemfthtu ,  exprefsd  llacaitur ,  ut  Cenfbs 
redimibilcs  cx  partc  vcnditoris,(qui 
foli  in  iila  Bulla  pcrmittunrur  )  rcdi- 
roi,  &  extingui  po/Iint  eodcra  prc- 
,<io,  quofbcrunc  oooAituti :  &  feciufa 
rcciam  liac  Baila  »  contingere  pocdl 
^■Mntem  coniraheotium  cum  dtdo 
.•pado  rcdemptionis  fuilTe,  ut  Ccnfus 
redimi  poifct  codcm  pretfo ;  in  quo 
cveotononcAmaiori  rcdimcndus,  fi 
JHmdo  prettnm  empttonis  ju/ld  fuic 
Moftitutum ,  habito  TciptCta  ad  f  alo- 
rcm  Ccnfus  fubtaliooew  retfemptio» 
nisprocodcm  prcrio,  juxra  ca,  qujc 
-infi^fubjiciam.  Si  vero  finc  padipri- 
fini  modo  ilandom  eil  pado ,  ac  pro* 
-dUojuftd^ineo  conilifoto.        ,m  r> 
?      Difficaims  vero  non  levtf  eit; 
quodnam  nretium  juft^  poflitcooili» 
4ui  ineopado?  Qiia  inre,Ioqucndo 
Cenlu  redimibiii  cx  partc  foiius 
:#miiC0fi9k  fit  Hrimadti&rtio.  Joil^  coC 


rureodem  prct*o.  Irt  communisfcru 
tentia, quam  approbat  commuois  pra- 
xis.  &  iiulla  Pij  V.  imfgr  ciWM.  Ratto 
'Yerdeft ,  qnia  vendenicum  paAo,  oc 
polSTredimerecodcmpfetio,  id  tan*> 
lijm  agir  ,  ut  fibi  liccat  contra<flum 
poftca  rclcindcrc  ;  unde  quando  pof- 
■  cca  rcdimit ,  non  facic  contra^um 
emptionis ,  fed  diftradom ,  diiTol  vcn- 
lio  caot&m  priorem  cmptionem,qood 
itc  ,ac  licicum  eft ,  reddito  codcm  pie^ 
tio,  quoresfuitempta  ,  nullo  habito 
rcfpe<!^u  ad  maiorcm  ,  vei  minorem 
valQrcm,quem  tunc  babet.  - 

Secnnda  ailercio.  JniMeciam, 
•  ac  licici,  iecondum  jus  naturc,po» 
tcft  confiitui,  uc  diftusCenfus  rcdi- 
matur  maiori  prctio.  Hanc  admirric 
Mcdina  Ccd.  de  rekf^  fer  ttfuram  jr- 
^uifitis  ,  iiutfl,  uUiwtt  k  verf,  mihi  tttm 
mem  w9m  wdertlvr  ,  MolinaW!r)^.  391« 
JMm.  ti.  &  ali}.  Probatur,  &dcclara* 
tur  primo  ,  quia  quando  cjufmodi 
Ccnfus  emitur,  datur  cmptori  cum 
onere  revenditionis,cum  quominus 
vaiet,  quam  fi  abrqoenlla  onemre- 
vendicioois  cmeremr,  qoaodoaueem 
redimlcor  ,  redditur  vendttori  fine 
ulloonerc  rergojuftd,  acllcit^  poreft 
conflitui  ,  uc  maiori  prccio  rcdima- 
tur,  quam  quo  cmiiur,  tanto  fcili- 
cec  maiori ,  quanct  onus  revenden- 
dicmptori  impofitinnaelUmatur.  Se« 
(rund6  ,  quia  juftum  pretium  hujus 
Ccnfus  ,  feclufa  Icpc  taxanrc  ,  non 
confiftit  in  indivifibili ,  fed  habct  la- 
citudincm  infimi ,  medi) ,  &  fummi : 
ergo  iicit^  poteft  emi  precio  infimo» 
cum  paAo  ,  uc  fi  vcnditor  icdimeitt 
velic,  rcdimac  prctio  fummo.  Nam 
cijm  utrumque  fit  prctium  juftum^ 
non  cft  injuftus  ,  qui  cmit  infimo, 
non  Vult  revcndcre,  nififummo» 
Con/iFmacor,  quia  quando  appofimltt 
«ftpaaoiil»^imcndi  maiori 
danturduo  contraaus  cmptionis,  8r 
vcnditionis;alter,quado  C^fus  emitur 
«umoncrerevendcdi,altcr  quScforuiO 
cmptorc  rcvcnditur;  nihil  vetat 

quo^ 
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^uorninu^  ratftfo  poffim  cmcro  prctio 
iiJtiino,&  pottc:i,  cclcbrantio  alium 
•CDDua<ilum>  rcvcndcrc  cancU:m  rem 
firetiflr  famno ,  auc  iiMclio :  unde  «on^ 
iitqiienseibtUt  ftatin.t|aaBdo  reka  e* 
IDO  prt-tio  infimo,  pacifci  polTitn  dc 
IB»Cbcicdo  prcno  fummo;  nam  pa^a, 
^lMSdivirim  func  iiciia,  ik,  fe  mucuo 
p9n  dcftcuDnc,  fimul  enaia  miri  poi^ 

uc'  fpereair  plu*  efle  valicaruaa  Cen» 

fum  tcmporc  rcdcmptionis  ,  quam 
valct  temporc  cmptionis :  crgo  cx 
boc  cciam  capicc  poiclt  in  cali  even- 
tii  confttttti,  otfedtmatar  maiori  pie* 
(io  iuxta  pcoporctooem  maioris  «a- 
loris,quem  tunc  habebic  Quasom* 
Besxationes ,  6c  caufas  augendi  prctt- 
mn  redemprionis  lacius  expendtmus, 
*c  profecuti fumus  di(p,7,de  emftitMe^ 
^  wmdkieme^fea.  t.  f .  4.  ageado^e» 
aeralitcr  de  paAo »  6i  predo  retro* 
vcnditionis  in  qaavls  matcria ,  &  inde 
plura  <ld  maiorcm  craditac  aflertionis 
c3cptUcationcm  ,  &l  coofirmacionem 
peti  poflunc 

Tertia  aflertto»  lictcd  etiam ,  fe« 
dmdum  jus  nacuracpoceftapponi  pac- 
tum  ,  ut  di<ftus  Ccnfus  rcdimi  poffic 
rntnori  prctio.  Hanc  ,  loqucndo  gc- 
neraliccr,  dc  quavis  re  vendica  cum 
pa(5toderetro  ,  admitrit  LeflT.  Afav  a; 
fjf.  ti.d»kit,t^,m9m.u6.  /f^^squando 
€OnAtteric,rem  miniis  valituram  tcm- 
porc  rcdcmptionis.  Ca^ccrum  etiam 
CKcra  hunc  calum.quirar6,autnunqu2 
Gon  ci  nget  In  Geaiibus ,  juffificari  prab 
hoc  paiflum*  v  f<bn^fficii^«>fteodi€ur4 
irtuia  eftoCcnfus  noc  crcdatur  minas 
Jteundiim  fc valiturustcporcredempfc 
Uonis,  imo  vcro,  attcnto  quod  revenh 
dctur  ablqj  ullo  oncrc  ,  pluris  tunc  ttf- 
ttttiisldcbeac  ,quacum  primd^aBlciK 
comjonere  revenditionbi  cam6  ita  p»> 
Clliltflt^mpcrari  prctiura  emptionts,ut 
0On  fblu  poflit  iuftd  apponi  pa^lum  re* 
dimcndi  codem  prctio,  fcd  etiam  mi- 
siori :  quod  iu  dcclaro.  Ponamus  quod 

V«lo  cmcfo-iicoCanfiiiil  pittiaittg»^ 

fton  ^  ' 


ruin  ih  fingulosMf^or  in^^erpecvumtfi 
tmnc  Cen^m  vendas ,  fcclufo  quovis 
pa^orcdiaaeiKli ,  juftum  cjus  prctmm 
aritirigi«afallleMMfuitt.  •Slaotom 
Itftntt  'wqwdMcnntt  paAoyat  polfiseam 
rediraere  prctio  currcnti  tempore  re* 
dcmpnonls,  dcbcs  pro  tali  oncre,qnod 
mihi  imponis,  tllum  revcndendi ,  dc- 
trahcrc  a  prefso  illo  fitx  miilc  aurcos  , 
AtMti  ooaa-  iHod  «ftimttCor.  •8i  ver6 
ffSBiTCBdaff  eum  pa^o  redtmeodi  co« 
dem  pretio,ut  cSmunitcrvcndi  folet^ 
juflum  ericpaAum,fi  proptermaiuso- 
nus  detrahttdecem  mtlle  aureos,icauc 
iUttmiBililimdas  v  iginri  flriUramnlt^ 
comuniter  enim  hoc  prerium^cenleftt 
julium  ,qoando  tale  onus  tmponlturt 
nam  propter  ejufmodi  onus  minui  po-^ 
tc(l,  &  folct  tcrtia  pars  pretij ,  quo  rea 
aliis  aBilimator.  Si  deniqieundem  06* 
fiim  vendere  Tdis;  cum  paAo  uc  polb 
oomredimere  quindedm-nUle  aure« 
is,  judd  hocmaiiis  onus  compcnfabis 
vendendo  illum  (cxdccim  miile  aure* 
is,  hL  ita  habcmus  intentum. 

Probo  aflumporai » namftMdendo 
cnm  oneeci  nt  poilis  redimefe  rlginri 
mille  aurcis  ,  juft^  compenfas  torum 
hoc  onus  redocendo  prctium  triginta 
millc  aurcorum  ad  vigtntt  millia ,  re- 
mittcndo  pro  iilo  onerednctm  millia  , 

poflis  redkummpiorqaiadeci  A  >ffiUItf* 

juftd  hoc  oneris  augmenrum  compcn- 
f.ibis,rc:-micrendo  ampUus  quatuor  miL- 
iia,  &  rcduccndococum jprctiii  ad-fex^ 
.ile6imtniUiai,qtiinMI  MMMKttiSpeiito 
4mur  nova:iob]igacio,  quS^ioAEf^O  delU 
cdndendt  mrerenditione  a  viginti  §id 
<]uindccim,  opus  non  eft,ut  in  vcditio- 
nc  dcfc^dasfimilitera  viginti  ad  quin- 
<lccim,  remi^cdo  quinq,-  pro  quinqu^ 
<|uia^conomi>mtlftr,^qqodpofteft»# 
isacriemCenfiim  aedimere,  im^  vald^ 
inccrtum ,  fiquidem  raro  eiufmodi  06» 
fus  redimuntur ,  manet  fimplicircr  in- 
ccrcum,quod  ego  aliquando  tibi  rcmic- 
ta  in  revenditione  UlarquiDqao.|ltilli|^ 
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illicitutn  ,  reprobatum  in  jurc, 
^uod  aliciuid  Aibjiciatur  pignori ,  fub 
^aAo  commiffi  ,  ut  fcilicct  non  lolu- 
to  dcbito  imraaliquod  tcmpus,  pig- 
«usccdat  credicoriioco  dcbiti  non  fo- 
luti ,  ut  conftat  ex  tap.  fignificMite  ,  de 
-figHtribus  ,&exl.i.  &  ultifnd  ,  Cod.de 
ptiiis  pigHemm ,  &  exjmre  LufitMO  lib.  +. 

Ordiftat.  tit.  ^6. 

TcrtiafcDtcnttii  mcdia  intcrpra> 

cedcntcs  docct  ,  licitum  cfTc ,  hoc 
padum,  fionu$,quod  pcr  illud  impo- 
rnitur ,  Ccnfuario  foflicicntcr  ,  audo 
prctio  Ccnfus  prudcntis  arbitro  con>- 
pcnfetur ,  alias  vero  cfrciniquum.  Ita 
•docct  Valafcus  non  faiis  fibl  ipfo  co- 
hXTcns ,  ifMt/f-  31.  dejure  emphjttu:i(9 , 
SoUs  iib,  y.deCenfih.  etp.  itf, 
•m.  11.  verf.  tjMttiMm  vtium ,  Uff.  lib. ». 

it.dubit.  11. «.68.  &  cumfcqucns 
Filliucius  tomo  2.  tttif.  3  pMrt.  i.  ».  175. 
'Hxc  fentcntia  quoad  fccandam  partc 
|>robatur  a  citatis  DoAoribus ,  oltimo 
fbndamento  pro  praeccdenti  fentcntia 
addu^lo.  Quoad  primam  vcro  partcm 
illam  probant  facili  rationc  j  quia  fio- 
nus,  quod  per  illud  paAum  imponitur 
lufficicntcr  compcnfctur,omnisina>- 
^ualitas,&  injuftitia  tollitur;  ergo  non 
cft  cur  paAum  fic  appofitum  injullum, 
auc  illicitum  cenfcatur,  fi  tantum  jus 
naturac  fpc^tctur.  Confirmatur  cxcm- 
plo  pignoris,  quia  licet  abfolut^rcpro- 
bctur  paAumconamiffi  inpignore,ta- 
mcnnoneftillicitum,  nec  rcprobatu 
fifiatealcgc ,  ut  res  pignori  data  fiat 
crcditori  jufto  prctio  ,  fi  dcbitum  in- 
Cra  conftitutum  tempuB  non  folvatur, 
ut  cxprcfs^  admiait  jus  Lufitanum 

tit.  5<.  lib.  4,.0rd.  &  tradit  Pi nclus 
.  J^ricA  C.  de  refiiitdeMds  venditicne , 
i.  fdft,  (Mp.  i.  n,  %6.  nd  fnem  Caldas 
PercirA  ift  i-  fi cMrMtorem , verbo.fiMfk- 
eilitMtei  w.p^.TirmiucI.  de  retrM&»ton- 
^vei$t!»BMli  Mdfinem  tituliytt,  ijd.  &  plu- 
.ffcs  alij  ,  quos  citat ,  &  fcquiturSoli», 
di(tM  nm,  11.  Quod  ca  rationc  jufti- 
ficatur ,  quia  adhibita  coropcofationc 
'  iiifti..pf.etii  pro  ooere  aiait(ci¥li  rcop , 


omnis  inarqualitas,  &  fnjuftitia  tolli- 
tur,-  crgo  fimilitcr  in  pracfenti  licltutn 
erit  padum  commifli,  fi  ejusonus  fuf-  ' 
ficicntur  compcnfetur. 

Onincs  ha'  fcntcnriae  mihividcn- 
tur  contincre  aliquid  falsum ,  ncc  rc- 
pcrio,  qui  hac  in  re  fcopum  attigiffct 
veritatis.praeter  Molinam,  difp.  jyo.  n. 
»5«  cum  quo  duo  pronunciata  ftatucn^ 
<la  funt ,  ex  quibus  quid  nobis  in  prx^ 
icnti  difficultdtc  tcncndum  fit ,  &  iti 
•quo  pracfatai  fententia?  k  vcro  abcrra- 
.vccint ,  manifcftum  fict.  Primum  cft , 
^utlum ,  ac  licitum  effc  fccundum  jus 
natura:  adjici  paif^um  contrailui  ccn- 
iuali ,  quo  ccnfuarius  obiigetur  ad  ali- 
quid  in  pcenam  amittcndum  ,  aut  fol- 
jvcndum  oenfuiftx,  ultra  id,  quod  alias 
■ci  debet,  fi  penfioncs  tempore  confti-^ 
tuto  culpa  fiia  non  foIvat.Hoc  pronun- 
ciaturn  admittit  ctiam  Mcdina  Lce  ci- 
4410  pra  fecundd  fcnientiM^  in  duto  § .  ^tiAn- 
tHfnAdje  ttndum^  in  fne^  &  conftat  cx 
-ultimo  fundamento  pro  prima  fenten* 
tia  addu(flo,  atquc  cx  gcncrali  do<flrt-fc 
na,  quaj  tcnct  in  quovis  contra<f^u  va- 
lido  conftttui  poiic  pocnam  ,  quam  de- 
bitor  morofus  tcneatur  folverc  ,  five 
antc,  five  poft  judicis  condcmnation^, 
juxta  varias  opinioncs  ,     modos  talc 
panam  conftituendijnccdubium  qutn 
poffit  in  pcrnam  conftitui  aliquid  fol- 
vcndum  fupra  id ,  quod  crcditoris  in« 
tcrcrat,  impletum  effc  contradii;  cum 
non  prointercffe,  fcd  pro  culpa  noii 
impleri  contraiftus  ha;c  pocna  impo- 
•  natur.  Sccundum  eft.hanc  pocnam  de- 
bcrc  clFc  rooderatam  ,  Sc  proportiona- 
tam  culpas.  Nam  quemadmodura  hoc 
in  poena  lcgali ,  &  judiciali  requiritur, 
ita  ctiam  in  conventionali ,  ut  pta;fer 
Molinam  citatum  ,  iradit  ctiam  Lcff. 
lib.  1.  ctp,  xo.  diibit.  15.  n.  ijj.  ncque 
cnim  juftueft,  ut  pcena  cxcedat  pro- 
portioncm  culpac.  Unde  jure  Lufica- 
no  ,  diiJo  tit.  ^6.in pn/icipio.  haicrcgu- 
la  ncgativa  pro  pocnis  conventiona- 
libus  pracfcribitur,  ut  fcilicct  pccna  non 
.cxccdac  .vjtlorcin ,  icu  «nimationctn 
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ni  s  tut  opeHI  ^  blf  qood  pccftaodoni 
Impoititori  aiioqut  iovalKia  ficquoad 
exceflum  i  idque  five  imponacur  toca 
fimul ,  fivc  per  parces  ,  uc  fi  non  im> 
plcoti  contradum  cerco  die  imjponas 
Iblveiidoa  oea  aiircot,,  &  dificfeBCi 
idtefiai  iflo^lcfo  per.ineiifem  ,  aliot 
tres  aureos ,  &  cct.  ica  quod  poIHc  to- 
ta  puena  aequare  sftimacioncm  rei  ad 
quam  dcbicorteoeiiatiur»  non  auccm 
czoedcre, 

"    His  itaooBftitacb,  noAratclbM 
liitiocft.  •'Si  res  Onfui  fubjcda  non 
multum  excedat  valorcm  Ccnfus ,  & 
pcnfionum  crium  annorum  ,  licic^po- 
teftadjici  pa^um,  utnon  foiucis  per 
tiieiifiiBPipiuifloBftw  oufuaceiifiiarii, 
.talis  r«s  incidat  in  fOMiimim  ,-St.oe^ 
dat  domioo.Cenfus ,  tam  in  pcenam  il- 
Jius  culpe,quam  in  compenfacionem 
iCensfis,  quiextinguecur,  &  penfionii, 
.quac  folucas  ooofunt ,  ita  uc  quod>res 
«plnt  valcCiqDamCeiiilat  ,&peoioficB 
-llloram  aDnorom ,  araicaiior  in  poena  i 
-rcliquum  ver^cedat  in  compenfacio* 
ncm  pro  intcreflc  Ccnsus  ,6tiUarum 
'pecfionum.  Scciis  vcr6,fi  rcs  nimium 
•cxoedac  valocemCsoiOs  I U  peolioofl 
f illonim  aBnbnitb « litli  exceflriit  fiirie^ 
4et valopcm  caliom  penftonom.  Tota 
-refblutioconftac  cx  prohunciacis  pro- 
«xim^  confticucist  quia  fi  valor  rei  non 
•multamexcedac  Ceofum  ,  &.fieliGo- 
'aeioon  iblotat ,  pcwBt  cbmmlii  ei  lc 
(moderata ,  U  proportionaca  culpc: 
ideo  licitd,  ac  valid^  fecundum  rci  ^ 
turam  apponi  poteft.  Si  autera  mmiti 
ezccdat  ,icaucexcelus  iupcrct  valor6 
lllarom  |idnloiiu».erit-pceBajmcad&- 
va,&ioniAa;&  ide6  nonpeieiicap- 
poni ,  nlfi  exccifus  foffidentsr  auAo 
pretio  ,  velaltaratione,  compenfetur. 
1^4       Echincfacil^apparet ,  ioquopr*- 
-  bMMcQtenciae  averoabeitenc,  &  qutd 
aa  *-"™"    '  "fi  Wf*-  fcipooaeiifljEMi 
fic  ImpitHie  eniffl^jconftat ,  primam 
cfle  falsain  i  qaatettt^  vulc  poilelicicd 
apponipaAum  commidi ,  quaocum^ 
cunqoe  rcs  cc^iiu.flnccdat  naioici^ 


9« 

CcBliii,  &  penlloBiim  B^fttldianimr 
Q^aie  ad  primum  ejus  fiindaineocaa», 

pccicum  ex  l.  68.  7j«r/ ,dicimus  cam 
lcgem  quaccnus  approbat  padum  c6- 
mi0i,eciam  quandoeapdena  cft  mag- 
oa,  &  excclBva ,  communiter  repucari 
iojuAam,  &  ideo  minim^  fervan  ia( 
praxi.  Ad  fccundum  defumptum  ex, 
Bulla  Nicolai  V.  rcfpondeo  ,  liccr  in 
ca  Bulla  gcneraliter  approbecur  pac- 
Cum  commilFi  i^  Cenfibus ,  id  incellin 
gi ,  ferf  aiH  lecv«ui^  «  ujC  rcilicet  cajiii 
fic  Ccnfus  k  &  prvtot  penliqnibui  npn 
folutis  capoena  imponatur ,  uc  omm> 
bus  confideratis  non  fit  pocna  cxcefll- 
va,  fed  moderaca  ,  &  proponionaca 
culps ,  vcl,  fi  eiiCQffiva  m  « calis  exqt;j& 
rns<|ttfto  pnetio  compcnlqc||f«  ^4 !^ 
tium  refpondccur ,  c  Je  divcfliun  raciot 
neminCenfu  refcrvativo}  nam  cuna 
ipfc  ccnfuifta  cjufmodi  Ctn(um  conf- 
.ticuac  fupcrXuapropfiar(^ ,  conc^n-; 
dooHO  «fofiMrio^qooadtotam^omlf 
«iom«:Ci»D  offeie,,  ot  fit^i.  quotannis 

.ceitam  pcnfioncm  folvat  jniKil  obftac 
quominus  illum  cum  tali  pa<f\o ,  U  co- 
ditioQc  conilicucre  podic,  ucfi.ccnfuaT 
jfias  peofibncio.;^qiio  aptK>  (jpn  fqir 
vat,jres  ad  ipKieixi^i^vcrcatur,  naipicW 
fuam  quilibeC  nPQCeft  conccdcre  pu|9 
ijuacumquccondicione ,  qua  non  im^ 
pjeca,  rcs  amonccacur ,  vel  eciam  prp 
noo  conccir4^b)f  acur:  ajc  Y?fp  GenfMf 
.QoofigoaduH&iq^i^tHic^aipe^ 
fw^T  re,  quasiviiifioequoad  dominiu^ 
dirc^um,  neqye  qupad  ucile  a  ccTulfta 
proficifcatur ,  fcd  quac  eft  propria  ipfi^ 
M\  ccnfuarii.aiq^opro  jullo  precio  9^ 
liljgatur  oeofiwftipiad  pepriop^  fng^ 
jMnm )  It  idc^mipoeq^ccnaiii^,^ 

amfttbjiccf^  {^1)^  cowilfi,  ^if, 
conventionc  igum  cenfuacio  ,  quac^^' 
iniif  a^quica$j,£;  ratip  juAitiac  pacii^i^ 
jetquum  ^uccmOQn  cA.  Vt  talcm  pceoa 
ImpMllVyffiii^Sfimmoderittione,  qnl 
ooftrafefoluti^  w4i^itcic.. ,  .  ,  , 
Ad  C{ua^m  dcniqpc  rcrponcfc- 
tur  quanvisfccuodum  ;us  naturac  ap^ 
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contraftu  cenruaTi ,  &  in  quovis  alio , 
<5uaB  folvcnda  fit  ultra  id,  quod  alias  cx 
ipfocontra^u  dcbetur.ut  ooAra  eciam 
fcntdtia  fatecunaccamcn  cam  pcenam 
debcre  cflc  modcratam ,  &  propoitio- 
f^atam  culpse  (  &  ideo  quando  omnio- 
busconfideracrs  poenacommifli  ^cric 
«xcelFiva,  &  immodcrata  iHicitum  cfTc 
pa<f^um  deilla  ,  nifi  exceffus  comjx:n- 
fetur.  Adconfirmationcm  dico,pocnS 
commifli  non  extendi  in  cmphyccufi 
adamifTioncm  melioramenroru,  qus 
Hotabilitcr  exccdant  valorcm  rei ,  & 
pcnfionum  nonfolutarum  :  nani  liccc 
generalitcr  vcrum  fit,  quod  cmphy  teu* 
ta  fua  culpaexpulsus  ob  non  folutam 
penfioncmamittit  melioramcnca  ,fcu 
cxpenfas  in  eis  faflas  ,  fimul  cum  ipfa 
re  cmphyteutica  ,  ui  communiter  tra- 
duntDcKflotes  cx /.  1.  C".     jurt  emphj' 
teutico ,  ibt ,  NmlU  ei  infofierum  AlUqdtig^ 
ne  npmiHe  meli»rdti»nu ,  ^  cdt.  attamcn 
fioc  intclligitur  dc  mclioram^tis  con*. 
fuctis,  quac  emphyceuta  cxprefs^ ,  aut 
tacitd  fecundum  naturam  contradus 
tenebatur  efficerc  in  praedio ,  quae  om- 
nia  confiRuRCin  cultura,  &  plancatio^ 
ne ,  non  aucem  de  melioramentis  al- 
terius  rationis,&  maloris  momenti, 
Ot  fi  emphytcuta  domos  aedificarit, 
vel  manfiones  rufticas  magnisfumpti- 
bus  ,  aut  molendina,  fimiliavefcccrit: 
hxc  cnim  fecundum  juris  mcntem  no 
limictuntur,utreIatisaIijs,traduncPine- 
lus  in  l.t.C.  de  refcindendA  venditicne^ 
ftrt.i.  cMf.  j.  n.  9.  &  Valafcus  de  /Vr 
tmphyteuticp ,  <j.  ly.  n»m.  j.  ubi  affirmac 
■fcitavidiflc  judicatum  in  Senacu  rc- 
^io  :  &  hanc  fencentiam  dicic  effc  vc- 
ram  ,  &  iequitati  confonam ,  ne  domi- 
tias  tanta  emphy  tcucae  la^ura  locuple- 
tetur  ;  quod  noftram  quoque  fentenct- 
Itamconfirmat )  quacenus  tcnet  non 
jpofleadjici  pocnam  commifli  in  con- 
cenfuali  ,quando  omnibusinf^ 
pe^tis ,  ca  poena  fiierit  excefliva. 

Deinde  quod  attinecadfecundam 
(cntentiam  conflacefle  falsam  ,quatc- 
bh%  abfolutd  ncgat  poflchanc  poeDan| 


imponi;cum  ofterrum  fit  opporitum» 
quando  res  non  mulcum  cxccdic  ia-( 
fcrciTc  ccnfuifta*.  Atque  ad  duo  prio- 
ra  ejus  fundanxnca  ,  facis  ibidcm  re(^ 
ponlum  cft.  Ad  ultimum  vero  refpon-. 
dcmo,  iolujn  probarc  dari  injuilitiam 
in  paeto  commifli ,  quando  rcsccnfita: 
multum  cxcedit  valorcm  Ccnfus,&t 
pcnfionum  ,  pro  quibus  culpabilitcr 
non  folutis  ea  pcena  cooAicuitur ,  quod 
nosctiam  faccmur.  Ad  confirmatione 
diccndum  cciam  in  pignoribus  pofle  li- 
cicd,  ac  vaiidc  fecundum  jus  naturalc 
C  prouchic  loquimur  >  adjici  pccnam 
commilli ,  quando  valor  pignoris  non 
mulcum  cxcedcrct  debitum ,  pro  quo 
intracertum  tcrminum  folvendo  da- 
tum  eft  ;  &  foliim  quando  pignus  eflcc 
Jongd  maioris  aftimacionis  ,eam  pxna 
cenfcri  injuftam  ,  &  cxcefliivam  ,  nifi 

excefluscompcnfccur,qucmadraodum 
inCenlu  didumeft.  Imo  vcro  addo, 
quod  forc^  fpe<flato  ctiam  jure  pofiti* 
\0  ^indiUo  cAp.ft^nificMte  ,  de  fif^nori~ 
iw,  &  fimilibus  juribus  ,  ejufmodi  pcje- 
na  nonprohibetur  ;  nam,  uttenccNa- 
varrus  inmAnuali^  cap.  17.  nitm.  104. 
317.  cum  Panormicano  ,  Sando  Anto- 
nino  ,  Sylvcftro,  ^  alijs ,  iura  illa  non 
prohibentpadum  commifli  in  pigno- 
ribus ,  quando  non  in  lucrum  crediro- 
ris,  fed  in  pcenam  dcbitoris  fit  padum, 
utdebitorc  incra  terminum  conAicu- 
tum  non  foIventc,pignus  fit  venditum 
jufto  prctio;  quodgravamen  injulhuu 
cflct,  nifi  apponcreturinpcenam  mo- 
ra^ ,  vel  aliqua  fatione  corapcnraretur: 
&  hanc  fcntentiam  probat  ciiam  Mo- 
lina  tomoi.  difp,  314..».  ^.fine. 

Conftat  deniquc  ,  falsam  efle  ter- 
tiam  fcntentiam ,  quatenus  tenct,  nan 
liccrc  padum  commifli,  nifi  gravamea 
quod  per  iliud  imponicur ,  futficicnrcr 
compenfecur;  nam  gravamen ,  qucKl 
in  pcenam  morx  conAituitur ,  non  in- 
digct  compcnfationc  adhoc,  uc  jufti- 
ficecur ,  fcd  fatis  eft  quod  fic  propor* 
tionacum culpar,  &  negHgenti^.qus 
puniri  iDCcodiQtr,  Quaado  omnibus 
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tbnfideratls ,  ca  pcena  ccnfcrctur  ex- 
cofliva,  Cunc  admiccimuii  opiis  cffc  aii- 
compenlkcioiiC)  quantum  (acislit^ 
tit  pcena  oiicigecur»  &proportionctur 
culpac,  non  autcm  utommno  toJIatur, 
totum  gravamcnex  a;quo  compcii* 
fecur.  Et  hoc  cancum  probac  fun(la<« 
mentumpro  ipft  tertia  ftntenda  ad-^ 
duftum,ut  conliderantlenc  manifeil 
cum.  Quod  fi  diAum  padum  commiP 
fiapporicum  non  fic  in  poenam  mora; , 
velccnfuarius  pcnfioncs  non  folvcns 
in  morapropria  non  fic ,  quia  incuipa- 
1>iliccrnbo  folvit,  tonc  omntnft  fiiten-t 
dum  eft  cum  Auchoribus  tcriiar 
lentcntiae  ,  non  licerc  padum  illud 
apponi, auccxccutioni  m.andari  ,  nifr 
gravamen  pcr  illum  impoficumex  ae- 
quocompcnfetur;  fiquidem  tunccef^ 
ikctituluspcenae  convemionalis»  quo 
leclttfofuftificarinonpoteft  iliud  gra« 
vamcn  abfquecopenfationc  >  ubi  nul- 
la  gratuira  hrgitio  iiuervcnit ,  quse 
non  pra^fumicur,  ncc  anobis  biccono 
iiderator. 


SECTiO  DUOOECIMA. 


tur  f  quMndo  rps  cenftta  ad 
ttrttum  pcffrjfortm 
dcvemt, 

SUMMARlUiM. 


^id  fti  rectgmtio  Cens/is ,  &  sn  iUe 
qui  foStpfifiem  rei  cenftta  ^fequitur ,  te^ 
ttettiur  IMlem  recHmititnem  faterefnnni, 

Ifen  tenetur  ttUt  pofeffor  HBm  re* 
cofrnitionem  ftcere  ^  fedvel  recognofcere 
dominum  Census  ,  velrem  cenJitamiUi  di» 
mittere.  lyji,  *  ; 

£ui  fneetHit  h  fo^efttiim  rei  eeit^ 
iktt^  ttnanr  ttitm\0yert  fttftiti  im^ 
•r. 


93 

teo  decarfat  ,qiiat  ^ddeeeJferMMfiivit» 
num^  too. 

•  JfectamtM  inteWj^itur  i  nift  fit  fuceffvt. 
ffrtitnli^k ,  &  tenfutfla  fitiff^et  negUgewt 
i»  exigendis  ptttfmiiim  Mfnukeefete*  - 

num.  1 o  t , 

In  ele^lione  autem  cenfniftd  eft  ogere 
fro  diclii  penfionihm  decurfis  ,  vd  odver^  , 
fm  prxdecefforem  ^  unt  iUini  bocredes  i  Vel 
udverfns  affnalem ftffegerem  rei  eenfitd,& 
(onducibiliuseft ,  ntfetiiueget  adverfuJ 
fofffffoYcm.  ibidtnt. 

Jfft  autem  fojfejfori  eeu  fenfoncs  f$U 
vemi  ceditur  nffie  adverfus  fradeceffe4 
um^vel^ns  imeedes»  ihidem, 

Sjua^e  nonconfl&t  de  titule  frimer'* 
diiii  Cenftis  fuffcit  difiA  reiOg»itio  od 
i}Oc,ut  foffiJvr  ^  (jui  recognovit,  Cr  a/ij  ^ 
cjui  ah  to  caufam  hahent ,  cenfuali  obUgati* 
e^  inpgjferm  teswmtmr,  loi* 

•  Beetame»  tmeOigitnr  nip  fufi  faBem  -  ^ 
recognititneimetii/etreiii  effe  iiermimimi 

20j.  • 

Ctntra  frobttionem  tittili  ex  reco^ni^ 
titne  rtfultantem  tdmitti  fttefi  frobatie^  > 
ihidm,  » 
'  Vtrim  rtsegnitie  foBt  ah  une  feffef^ 
fore  nocrit  fimi/iter  fucceffortbus ^  qnieim^ 
fam  ah  i/lon»n  hahent  >  ibidemt 

ktram  reccgnitio  virtualis  noceat  ft-^ 
tHiitttr  fofftffori  recognefcenti,  &  ijs^qui  dh 
'  Hle  eanfmJmnerint  f  «.»04. 

Vtrumcjuando  reseewftt  deveittt  fimmi 
ad  flnres  foffeffores ,  ifui  Cenfum  recegno-* 
verunt  y&foftet  unus  ex  eisCenfum  emit 
tt  demint  iUius^  fofit  ttiis  feffeffor  exi-* 
gere  fenftemi»itemtrisfoffefftrihis  rtif  ' 

MNi.  105. 

Dlcitur  fieri  recognitio  Cenfus  \  %f% 
quando  re  cenfica  in  tertium 
polTeflbrem  translata»  fivc  ti* 
tulo  empdonls ,  fivedonatioais ,  antap 
liquoaliOjtalispoflcflbr  dominumQi^ 
fus  recognofcit ,  facicndo  illi  novum 
titulnro,  quo  fc  obligat ,  aut  obligatum 
proficecuradpenfionem  illi  folvendi. 
Prim6'igitar  ^ocrimui ,  utr&m  taUl 
^flcflToi  tf  neator  liaiic  rjNa^niciQlift 
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faccrc  >  Communis ,  &  vera  rcfolurio 
cft  atlirmativa,  quamiradunc  Salicc- 
tus  in  L  fittdi  ,  C  A»f  (enjt ,  f  *A  «. 
kem  Msu,-  Valafciit  cum  rcfcrcns  f. 
9».  dff»re  emfhjttutico^  n.  14.  Covar. 
qiii  mngi-^ici  fupponit  vArmrum^ 
cep,  7.      niart.  6.     ^/«f  dtdHcitHT, 

Moiin.i  </.'//>.  383.  ».  13.  &  aUosrefercof 
Solis  //K  JeCenfibm ,  fn^.  6.  ».  1.  Ra- 
tioeftinanifefta  i  fiquidem  obligacia 
rci  ccnfita;  pro  pcnfionc  folvenda  cum 
ipfire  tranfi:  in  quemcumque  pollc- 
rfbrcm  ,  ctiam  pAriicuUircm ,  &  in  il- 
luo)  rcdundat ,  qui  ptotnde  ncccirari^ 
manct  debitor  penftonU,  ^jna  n  d  m  rcm 
pofTidct  ,  opufque  cft  ,  ut  dommum 
Cenfos  tamquam  verum  crcdirorcm. 
rcco!:norcat :  undc  adnpvum  tUuluui 
eifacicndum  cogi  potcft. 
Opcim^  autcm  advcrtlt  So1fo/r#« 
W  ximi  eiutm  ,  non  tcncri  limpUcitcr, 
4C  determinatd  ejufmodi  pofrcfTo- 
rcm  ad  hunc  tirukim  ccnluiila;  tx- 
dcndum  ,  penfionemque  tolvcn- 
d:\m,  fcd,  veladfacicndamhancre- 
cognitioncm,veUfi  malit,ad  dimiacn- 
4am  rem  cchfmftae ,  quod  bcnc  prob.^t 
*xl.  &  fi  forle ,  i.  etinm  ,  f  fi/crvitra 
vendicetnr,  ibi,  l^Atic  fervitutcm  n'.»  ho- 
nitnemdebere  Jedrem :  deni^ne  tkered§* 
Htm»  rem  dnelm^wm  ,  ^rihh  ,  &  eM- 
l  flimfimitim: .,  §.  •fd  if^elhm,  ff. 
de  le^atis  1.  ubiis ,  cui  lcgatum  eflali* 
quod  praedinm  ,  cum  oncrc  folven- 
di  ex  co  aliquid  annuum  .relinqucndo 
ipfuro  prardiuro  crcditori ,  Ubcraturn 
Uodc  Navar.  eemmetnmdeiif&rAjiik 
IVMli.115.  f  19.  &  Azor  p.^rt.  Uh,  1. 
cap.  6.  (f.  7.  abfolut^  doccntintcgrum 
cifc  ccnfuririo  rem  ccnficam  dcrclin- 
querc  dommo  Cenius  ,  fic  ab  omni 
cenluali  obUgattone^ftfti^SKIff^»^ '^^* 
ta^jttclhifr  retrA^»  li>^0l!m§'^'  f^''f- 
45.  in  fine ,  nbfolut^  ftatoit:Cum  Baldo 
in  l.  crcdttor  z.fl\  f:  certum  petttnr  ,  quod 
fionus  quofipiamrealcefthabcns  ori- 
gincmpmjcipaUtcra  rcipfa,  dcbitor 
liberacMtfiiileadtKfliii^m  crcditorii 


pcrius  attigerat,  quia  qiii  cbHgatur  j  lif 
quid  pracitare  ex  rcditibus  ccrts  rei 
prflSCisc,non  tenctur  ultra  quam  CX 
ilU  pcrcipitur}  &.  idco  fiveUtcamref 
^^nqucrc  crcditon,  liberatur. 

Qua;riiur  iccundo  ,  utrum  novus  JOO 
po0cllor  tet  cenfit«  ,  qui  Ccnfum  rc- 
coguovit ,  tcneatur«  &  poftit  cogi  fot? 
vere  pcnfioncj,ctiamtcn.pore  pra^tev 
rico  decurfas  ,  quas  pra^dccellbr  non 
folvit  -  Keipondetur  .nrfirm.itivc ex  co- 
munifcntcntia,  quamtradunc  Caldas 
de  exiim&tem!emphyteufis  ,  cap  1.  n.  23. 
Pctrus  FoUcrius  traff.de  Cenfihm,wr* 
ht>,  JJnjiijmcdtCepfusJuper  rehm  ,  «. 
ik  alioircferens  SoMs  di^fo  csp.  6.  n.  3. 
Fundamenturo  eft,  quia  obligatioad 
penfiones  cenfualcs  cft  onus  rci  ccn- 
liuB ,  qaod  illam  rcmper  comitatur,  ia 
qucmcumque  poflcUbrcm  deveniac; 
Undc  cum  talc  onus ,  &  obligatio  ,  in 
i,plum  rei  pollclforcm  rcdundct,  con- 
lcqucnsclt,  uthicpro  penfionibus  c- 
Ciam  prsteritisnondum  folutis  tenca- 
tur,  &.conveniripoffit.  Coniirmatar» 
quia  fimih  dc  caufa  novus  fucceflbt 
m  bcnchcio  pcnfionc  .iliqua  oncrato, 
convenin  potclt  pro  penfionibus  de- 
curfi*cempoie  pra:dcccilbris,  &non- 
dum  folutts ,  ut  rcfol  vunt  Navarras  iV^. 
}.  eenfiiiermm  fit.  de  ftlntioitihm  ,  con^.  • 
I.  num.  4.diccns  ita  habcrc  ftilum  Cu- 
ria: ,  cr  cenfil.  a.  ».  3.  (jr  5.  Valafcus  de 
jure  emfhyteutico  ,     17.      ,8.  Caldas 
Pereira  deexfitiBien^  ejptfhjseufii  ,  cap, 
4.  *.  4.  Aoguft.  Bvb.  Wt.  j.  Imk  EceUf, 
e,  u.  ».70,  Rocsi^  Romana  in  muttis  de~ 
cifioniitfs ,  quas  referc  idem  Barbofa 
num.  73.  &:  multi  alij ,  quos  citatl  Au- 
thotcs  rcfcrunt.  j, 

Bene  autem  ^^nc  refolutloncm  teis 
limitant  FoUerius  ,  &  $olXs  fitfrs, 
Caldas  diflc  c.ip.  5.  a4..nificenfuift4 
ncgligcns  fuilTct  in  cxigendis  penfio* 
nibus  a  pracdccclTore  novi  fuccefToris 
parfiqularis ,  ut  etiam  de  penfionibus 
bencficialibui  tradic  Rota  in  dnftit 
decifionibusii  Barbofa  rclatis  :  &ra<- 
^9J^,,%VilAqfU^fk^  peofioinarius  ne* 
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fligentffr  fe  trcflit  tnillis  pcnfionibus 
exigcndis,  fibi  debet  impucare  quod 
6bi  noD  fbcriot  folottf :  neqoc  rationi 
cdnreotanemBeft.Qt  ejus  ncgligemia 
circa  prcdeceflbrein  pMticolari  fuc- 
ccffori  noccat.  lllud  ctiam  notandum 
in  clcAione  pcnfionarij,  cjui  negligens 
noo  fuit,  efle  agere  pro  praedicflis  pcn* 
ftonibot ,  veladverTat  poflefibtem  ac- 
toalem,  veladTerihs  pmdeceirorem»' 
am  ejus  haeredes ,  ut  loquendo  de  peo- 
fionibus  bencficialibus,  tradunt ,  rela- 
tis  multis  alijs, Navarrus ,  Valafcus,  & 
Auguft.  Barboia  Uch  cU§iis  ,  &  Rou 
fn  quadam  decifione^  qoam  tefert  Bar« 
bofa  m.  7».  ubiex  alijs  advertit  coa- 
ducibilius  ciTe  penfionario ,  quod  po- 
tius  agat  contra  poflclTorcm  bcnefi- 
cij ,  quam  contra  ha:rcdem  praedecei^ 
ibris  defun^iiqoiacontrapofleirorem 
.proceditezeciitlvd,  oontra  lurredem 
autcm  praedeceflbris  agcre  con  po* 
tcft,  nifi  ferrato  juris  ordmc  Prajterca 
notant  ijdem  Authores  ,  videlicct 
Navarrus  dili§  c§n/, ».  n,i.&y  Barb. 

umm,  7».  referens  Joaonem  An» 
dream ,  Gemioianum  alios ,  &  Va- 
laic.  diBt  if,  f  7.  m,  t%.  qu5d  in  cafu , 
quo  pcnfionarius  agat  conrra  fucceflb- 
rcm.remanct,  aut  ceditur  a^io  eidcm 
fucceflbri  contra  praBdeceiTorem ,  «ut 
ejos  b«tedea  >  ad  recaptvaodQm  abrelg 
penfiones  ,  qaas  loeo  pqedecefait 
iblvit. 

Quasritor  tcrti^,  an  quando  noa 
apparet ,  necconftatdetitulo  primor- 
^diali  ,  atque  originaria  cpnftitutione 
*G(MGh  i4toitftt  di^nKiOfi#tio ,  ut 
poiTeiror ,  qui  recognovit,  &  quiab  eo 
caufnm  habncrit,  cenfuali  obliftationc 
in  poflcriim  tcneatur  Refolntio  affir» 
mativa  videturcummunis,  qu^m  tra* 
dirMafcard.  de  fr§t§^,Ji$ivS>ff^im4 
^  docaC^;grfM^e.;^add|toCr 
/c/Tor  iemel  folverit  peofioOem  cum 
difla  reiognitionc  ,  qua  ronfcffus  fit 
fe  tcncri  ad  ^am  pcnfioncm  quocannis 
folvendamextali  re ,  ut  ipfa  res  cen- 

IWbdilwtcatt^uUttbjeaa ,  MnenQiz 


fof  ad  pcnfionem  in  pofterfim  (blven« 
dam  cogi  pofTit ;  idque  probatey  rcJt- 
tO»quem  dicit  affabrc  adhoc  fadlum  » 
MP/.  cemfi4»  7.  C,  dtdmttitmihm,  Ident 
tradit ,  qoanvis  non  ita  difkinA^.  Solfo 

3.  deCenfibw ,  caff.  ».  4.  &  ploret 
alij,  quos  refert.  Citari  ctiam  poteit 
VaJaicus  de  jure  en.fhyieutic^ij.  9.  n.  \%. 
ubi  loqoena  de  exprcifa  recognitiono 
ininftniiiiento,  qoaEmphyteota  do* 
ninum  dtreAum  recogirolcit ,  dicit ; 
niagis  rccepram  efle  In  praxi  opinio* 
nem  ,  utcx  folafimplici  rccognitioncf 
probetur  dominium^  tam  adverfusre* 
cognofcentem ,  qoim  adverfus  terti^ 
om  poiTeirorem.  Et  infra  S.JedetmfelHmi 
affirmat ,  (i  r ecognitio  fiida  fit  ab  eo  ^ 
qui  rcm  poflidebat  ,  camqu^m  illitjtf 
dominus ,  probart  ex  tali  recognitione 
dofflininm  direAum  adverfus  ipfuoi 
iecogoofceotem,&  qocicttftqaeafiof; 
qiiodparimodoprocedic  lo  recogni-* 
tiione  Ccnfus.  Et  ratio  videtur  elfe  » 
quia  confefllo  nocet  ipficonfitenti,  & 
regulariter  castcris ,  qui  abeo  titulum« 
fcfauiamhabent. 

Quod  fi  flh£U  rec6goitione ,  cond' 
tet  rcm  clfe  liberam ,  nullamvdfuifle 
originariara  conftitutioncm  Cenfus 
fupcr  illa,  tuncnullius  momcnti  cric 
recognitio  a  poifeirore  fa  Aa ,  eaquc  no 
abftance,  pe«erit  poileilbrBenfioiiem 
dehcgare  ,  ot  bcoe  ex  alf|s  advertiv 
Solis  citatus,  &  traditde recognitio-i 
ne  Emphytcufis  Valafcus  di^c  fed 
e^nfefiim ,  quia  recognitio  non  fit  ani-* 
fno  difponendi  deriiovo  .-Bec  eft  ve« 
ros  titolas,fed  iblikmprobationem,fea 
praefumptioncm  indodt.  /.  TnUU ,  f| 
fml.  ff.  def§fni.  l.^emeT§liUf^C§d.denm 
numersta  fecnnid  :  prsfumptio  autcfti 
ceiTatyubide  veritatc  conftar.  Undo 
'CQDtra .  prolMtionem '  e¥  recoguitioiMi 
fdiilliantem ,  admitti  pofle  Mobario>« 
rem ,  refol vit  Meooch.  c§nf.  n.  e^ 
ffiftf.  v§lnm.  I.  Si  quarras ,  utrijm  diAa 
rccognitio  ab  uno  fa^a  noceat  etiaoi 
fiicceilbrt,qin  «b  co  titohun.lt  cao£im 
milwb«CI»HWtciit  .aflnMw.GMp 
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P  apf  ^ectf.  i7i.  8f  Ya1afc./I«f/>M,dum  in- 
«ivftindlc  allcruntrccognitioncmcuili- 
bcc  tercio  po0c£bn  nocere.  Opporicfi 
«Mten  tamquim  probafotlhis  refoWic 
Solfs  fupr/i ,  ex  Baldo  rnJicfd  l.  tetifiutmi 
^  im  l,  fi  funBtemes ,  C,  de  iMMimitkm  ^ 
^iciato,  Menoch.  &  alijs. 
.  .  Uxc  omnia  procedunc  dc  rccog- 
Otdooe  fomiali,6i  exprei&.  UtKknv 
ect^  recognitto  vircoalis,  |b 
^acicA  C  qnalit  eft ,  cum  quis  emic  renv 
a  venditore  ,qui  dicit  ,  &  prorcftnrut? 
efleoneracam  Cenfti  )  noccat  fi.nili- 
Ccepoflcflbri,  quiCdkfum  icarecogno<- 
vit  ,&  iis  >  qui  flb  eo  caaGun  habeiit  f 
lancramque  partem  func  opinianesi 
8c  ^raviffirai  Auchorcs.  Vcrior  auteffl 
videtur  pars  ,  quac  negat,qu;tm  tncruf 
Guido  Vsi^tdccij,  »4..  Follcrius  de  Ccm-* 
fhus ,  iu  di00  vm  ,  HujMffnMU  Cififiu 

fftft^lmi^  m,$%,  tccumaltit  Solis/if* 
«,5.  in  fme.  '  » 
Quarritur  quarto ,  utrum  quando 
rcs  ccnfita  fimul  dcvenitadplurespoi^ 
CeifQrcs ,  qui  Cenfumrecognoveruat» 
&pofteattntisezei$,  ipfttm  Cenfon» 
einitidomliio  ilBflt,  poflic  talispoi^ 
eHbr  exigere  peofionera  a  cn^eris  po(l 
fclToribus  rci ,  dcmptapartc  ,  quac  ipfi 
refpondcbat  ?  Hanc  cnim  parrcm  cer-t 
Tum  eft  exigere  non  pofle ;  nam  lioec 
ftttltbec  csliam  poffdlbnnn  convenl- 
«i  poilec  tn  folidumib'  fviort  domhto 
Cenfus ,  tamdn  hic  emptor ,  ac  no^  us 
dominus ,  repclli  poteft  pro  ca  pArre, 
exceptiooe  a^itonum  cedcndarum  ad« 
verftts  iUwD,  M  qitsrftionem  igitur, 
^uoadaliaspenfionis  partes,  refp<m<< 
det  ingeniosd  Solts  lih.i.  de  Cemfihms^ 
t^.  ».  ff.  10.  Si  intcr  illum  poffcfTorem, 
&  dominum  Ccnfus  interceflitpro- 
yria  empcio  iplius  Ccnfusjcdlls  in  cuid 
«■fcotemomfiibos  jonbits  ,<9t  aAio* 
■imtSyj^e  vendttori  compecebant» 
quemadmodum.fi  aiivisaltcri  Ccnfus 
rcndereiur,  tunc  poffc  talcm  poffefro- 
fom  pcnfioncm  acaBtchscxigcre,quia 
Dtilor  jure  vtoditorii  ja  epfum  ceilb  t 


habcbat  Cenfum  »  Sc  potcfat  redftof 
extgcrc  ab  illis  pofle  Jonbus,  fic eciam 
ifte  poflcflor,  poftcaqusm  Ceofttme* 
mlc.  Si  autem  non  iDforma  proprts 
emptionis  ,  fcd  rcdemptionis ,  &  dif^ 
tradus  ,  ncgotiLim  geflum  cft  ,  tunc 
non  puiic  illum  pollcllbrcm  redicus 
«iiigere,  quta  per  redemptionem  ez^ 
ctiiAos  omninq  oft  .CeoApt«  Uode  mo-t 
oec  idem  Aiitbor  confuleadum  eflb 
ijs,  qul  fimul  cum  alijs  adCenfualem 
prarftacioncm  tencntur,  ne  cupiences 
eo  nexu  Uberari ,  Cenfum  redimant» 
|ed  ilHos.empciOBcm»  ceffipnemqim 
ol»ouiewc. 
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fhredemftkm « &$mk^^mi*  Cm* 
/«f :  uk$  ekiter  de  rfjliniiim^ 
mdqMMm  teneturt  fui 
Cenfum  emu 
mrtfiM/iei 
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S^ibus  mmdisps/it  extimgui  Cenfui  j»  ' 
mi.xoi, 

Cet^iu  imdimitititer  emtfitmiis- ^  f 
ptrtes  pefiet  coMvenism^^  wtkmttm^ 
dfhet  redimi  pretit  curremti  et  ttmfWt'^ 
quo  redimntttr ,  n.  107.     -  ■ 

'  Btidem  dt(.tndim*fi  iectnfiitutoirre* 
dimMttr,fi$tmmrt,qu»  fnit  nnflitniui^ 
»«n  fiutfmdcm^titmmm  ftHimt  widtmfi 
titnis,  ' 

J^ed  timen  intelligitMr ,  fecundum  rei 
naturdtn^  fcilufa  tfntvu  difpefitione  jttrH 
pefitivi ,  tut  ctmtntrid  tmtmimte  contrt^ 
huiinm,  iMtm;'  .S  .hv;.  :  .<* 
Si  Cenfusfuit  confiitmiit're'dimihilite^ 
fiHo  (tmul  pretio  redenept  't$m  ,  /fdnduik 
efi  tdiipjUfo ,  dcfvetiti^e»  ctit^stmt^  et^ 
dem  »,xo%,fnt,  7l  :<ri  'i 

^igtmltetitfitmtnr,  &  vtmdkmCiwi 
"^-"^''^---ytrtt  ftU9tmmidl»mlt\ 

p^mtt 
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mtt**r  tedtm  freit» ^qutfitit  vendtim, 

•  : .  JMi^tii«9»  .fecHttJkm  jiitnMittr*f(^ 
ctfci  ftffim$ ,  $t  rUmut  mumi  ptti§» 
mm.  »io* 

J^«d ettAm facifd ,  ut  redinUm 
$Mr  maitri  freti» ,  &  ^tumirdi  id  jufiifice^ 
$mr,  mmH,iit,&fetf. 
I  LicKitm  etigm  e/ife&ttm^  ttt  ttSk  Cm^ 
fm ffftt  redtmt  f/retie  currenti  tempcre  re» 
^emptionis,  Propier  illud  eutem  nondehet 
drfcendt  tMtum  tn  fretie  venditiotiis  ^ 
^mttntiim  f  ttlk  Ctiifite  Vimleretnr  cnii$ 
ft99  nd&rntnd&tUimfnti»^  vtl  wmmit 
mm^  if }. 

^»nd9  cenfituitnr ,  &  Venditur  C en» 
fm  redtmtbtlis  ex  psrte  folins  etnfteris , 
fteft ,  ecdehet  fietut  ,  nt  redimatnr  mi* 

«MTi  fftti»,  90mm.  em  fmnUm 

litieitmimtt  im^liifittAuit  fft.  tuut. 

£ln»nde  ^enditur  ,  &  conffituitur 
Ccnjus  utrinejne  redtm  Ulis ^  fotejt^ec  de^ 
het,  ferfe  loquendo ,  ftetui  ,  ut  ftimettir 
mtnimifrttie  ^quAm  eo,  tfnt  vtuditmr, 

lutm»  »19. 

j^n  centrtUiut ,  tjuo  Cenfm  cofiffitui" 
tur  ^  Crvendilur  infrA  yflum  pTt  ttum,fit 
mfurer  U6      nuLinst  AffirmMt  eJiqutt 

Cmttmin  ftttttu^  ifi .  9trs  itt  fin 
ufitntid,  nnm.uT' 

^omode  reliituere  deleat ,  cjui  emit 
Cenfum  infra  ]ufium  pretium  ?  Fr>.ftnilnr 
fttmA  fententte,  num,  a»8. 

•  StmtitHM  AntMt^  mtaU'  it^, 
. '  Mxtlnditm  fiutdtmtmtim  frimd  ftitf^ 
mmtin,  nnm,  110. 

Sententid  Anthori!  preceHt  etHmffttv 
i^n  BHlid  Pij  V.  num.  ii».  > 
.  o  Dif/icuitas  proptftA  n,  n  6.  An  Cen4* 
fiie  emtfiitutns  fnetie  tnfnt  jnftnm,cenfe4^ 
HHTrHmftue  femfianihus  fer  uliqnH  M* 
ro  <=  iite^referfelMtis  f  -Sf^tffftiinrenm^ifr 

tin^itonr,  num.  iij. 
^    ,  Vtrum  fidebiior  Cenfus  morielnr  ,  rt» 
Sffij  .flnribiif.  iwredihue  dehite  Hle  ene'> 
l^/  ,  &  miu*  teftpm  ,^tem  fnmjni^ 


97 


met,  mtnedt  is  emntn^ lAttifmdHU^Itel^ 
furtes  f  num,  223. 

Jid  dekitn  ft^l^  dlefim&i  ,  f W 
fiures  hxredes  rtUfuit  ,  999  te9tm9f 
finguli  hnredei  in  ftfiium,  ftd 
fro  rata  hereditetii  y  tjna  ed  unum^ieim 
^me  ferventt ,  ntfi  dtkiinm  effet  iudtvHtt* 
um»  ihit/em^ 

Stemt9ttm f  dthitd fiutftttU,  Jijii»* 
piikteJhieuKtrtwrfu  um  tmt^,  amm 
«+. 

Jn  ioce  cenfuerij  pofiit  elius  Ccnfam 
redimere^  &  exitugmere  ^  etiem  ilit  iunitef 
itmn,  115. 

SiuiUtredemftmtmaatitt^wtfUit^ 
dentmr  jmrit  &  ttHituet  ,  ifuu  etmfetuuf 
demine  Cenfnt ,  refeUi  fut^  ^  wtt  Ctuflf^ 
txtiugnitm*  ibidtuH 

VArijf  ilioditpOteftextioguiC^- 
iiisi  aiiAinim  *  auc  pef  eafino* 

tioncm  ,  vel  ftcrilitatcm  rci  j 
inqua  cft  collocatus ,  aut  pcr  lapfum 
iprmscenopons,  quando  cfi  tempora* 
riustfliicper  libeninireaiiinoiicm,(eu 
donationem  cenfuifts  ccdeniii  imi 
fuo ;  aut  quia  res  Cenfui  obligata  tran* 
fitquoaddominium  in  ipfum  Ccnfuii^ 
tam ,  fivecx  paAo  commifli ,  five  tt- 
tulo  cmptionis,  vei  aliquo  alioj  aut  ob 
pcttfcriptionem  advcrfnt  ipliiitt  een* 
iiiiftam  :  aut  deniqiie  per  redemptio« 
nem.  Circa  Iiaoc  nonnullae  difficuL* 
tatesa  nobis  in  przfenti  funt  cxpedi* 
enddB  i  infequcott  ver6  fedionc,  d« 
prcfcriprione  dioeaiaf^  Qus  auteoi 
circacoterot  eztinAioois  modos  dici 
pofenc ,  ea  fiipc»  liiAif  JtS,  6^&f,1t, 
l^petendafunt. 

Prima  ergo  difficultas  circa  re«  $,^f 
dfoiptioncai  Cenfuseft,  utrumredi» 
mendos  fic  eodem  pretio  ,  qno  ftM 
pfli|ipces/ycl  pofl!cKdimimaior!,auc 
mioori  ?  Qus  difficulcas ,  vel  poteit 
procedere  dc  Cenfn  irrcdimibiliter 
canftituto,quando  partes  poiica  c&ve« 
Aiuac,  uc  redimacur}  vel  de  coAituCo  m 
diMHhitittr.  Siloy«Big  dcyiiqri,  di* 
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cendamcirraf^ubnimcft ,  rcdimi  dc- 
bcrc  pretio  currenti  tcmporc  rcdcmp- 
tiOnis,  fivc  talc  prccium  fic  maius  ,  five 
mioasjfivcsquale  coin  eo,quo  ftiic 
empcus,  Racio  cft  «pertt,  quiaiuftttm 
prctium  cujufcumqucrci  non  cft,  quo 
illa  ali^uando  fuit  empta  ,  fcd  quod 
currit ,  fcu  quo  aftimatur  ,  quando  ac- 
taaliter  vendtcur  Itactm  tradenda. 
|ot  '  Siattcei»loqt«a«Mr  <leCenfiicDii& 
.  titttto  rediinibilicer  ,  coolideranclam 
^ltcrins  eft,  :in  ftarim  padi  fbcrint 
.  contrQhcnccs  dc  prci;o  rcdcmptionis, 
.  yfel  foium,  qoud  Ccnfus  poiiecrcdi- 
sii ,  noti  deMfmiaaiido  precittm  ^  Si 
hoc  pofteriorl  roodopwfti  finc,  redK 
.nendateftCenfus  juxu  Talorem ,  ac 
pretium  quod  habct  cemporc  rcdcmp- 
Cionis ,  Hcct  calc  prccium  fic  divcrrum 
ab  illo  y  quoemptus  fuit,  ut  fatis  conf- 
•  'lac-ez  laiiooe  ftlpra  aftignata  ,  pro 
Ceniu  irrediraibili.  Hoc  ver6  intel- 
ligi  debct ,  fecundum  rei  naturam,  ft- 
clufa  quavis  legc  pofitiva  ,  aut  conrra- 
ria  intcntionc  concrahentium  j  quod 
addo,  quta  in  BuIIa  Pij  V.  cr^aadJs 
Csmfiim  ^  exprefsd  ftatuicur ut  Cenilis 
redtmibilcs  cx  partc  vcoditori&,Cqut 
foli  in  illa  Bulla  permirtuntur  )  rcdi- 
ini,  &  cxtingui  pollinc  codcm  pre- 
^Cio,  quotucrunt  cooAicuti:  &  feclufa 
^ctiiin  liao  Buila  •  cootingere  poteft 
^mmmem  contrahentium  cum  6iSbo 
paAo  rcdcmpdonis  fuiiTc  ^  ut  Cenfiis 
redimi  poffct  eodem  pretio ;  in  quo 
cvcntu  non  ell  maiori  redimcndus ,  fi 
jnodo  prctium  emptionis  juft^  ^ic 
jpiBoftiiMniiipbito  ref^eau  ad  valo- 
j^fm  Coftiiftb  talimKfg  redempcio» 
nis  pro  eodem  prcrio ,  iuxra  ea ,  quac 
infra  fubjiciam.  Si  vcro  fint  padi  pri- 
pri  modo  ilandum  eft  pa^o ,  ac  prc- 
Wiuft^lireD  eoiifticuto.  ^  :  -s  -'- 

^  «^BOdnam  prctium  iaft^  poflrtconftib 

tui  inrop.i<?>o.*  Qiia  inre,Ioquendo 
de  Cen/u  rcdimibili  ex  partc  foiius 
VcnditoiMi^  Frimaailertio.Jaft^cdA 


turcodem  pretlo.  Eft  commun^s  fcn- 
tcntia,quam  approbac  communts  pra- 
xi$.&&ullaPiiV.  nMper  tim»,  Ratf» 
Yerbefttqiita  vendeDS€umpedo,uc 
poflitredimereeodempfetio,  id  can^ 
tum  agit  ,  ut  fibi  liccat  contrn<flum 
poflca  rcfcindcrc ;  undc  quando  pof^ 

•  lca  rcdimit ,  non  facit  contraduin 
emptionisjfeddiftradum,  diflblven* 
^o  tamiimprioremempcionem,quocl 
fic  ,ac  licltum  eft ,  rcddito  eodcm  prc- 
tio,  quo  resfuitempta  ,  nullo  habito 
refpc<itu  admaiorcm  ,  vel  mtaoiem 
valorcm,  quem  tunc  babet. 

SeotDdt  tflMo.  }uft^etiaai,  aie 

•  ac  licttd ,  fecundum  jus  naturac ,  po- 
tcft  conltitui,  ut  diftusCcnfus  rcdi- 
matur  maiori  pretio.  Hanc  admittic 
Mcdina  Cai.  de  rekfu  fer  tifurtm  ir- 
ijuifitis  ,  qugft,  ultini*  h.vaf,  wribi$^ 
mm  99»  videmr  ,  Molina  i^u 
mm,  II.  &  allj.  Probatur,&declara- 
lur  primo  ,  quia  quando  qufmodi 
Ccnfus  emitur,  datur  emptori  cum 
onerc  revcnditjonis,cum  quominus 
valet,  quam  fi  abfquenllD  onerere* 
venditionisemeretur,  quandoautem 
redimtcur  ,  reddltur  vendicori  fine 
ullooncre  :  ergojuftd ,  ac  licit^  porcft 
conftitui  ,  uc  maiori  prccio  rcdima« 
tur,  quam  quo  cmitur,  taoto  icili- 
cec  maiori ,  quand  oous  reveodeo- 
di  emptori  impofitum  aeftimatur.  Se« 
cund6  ,  quia  juftum  prctium  hujus 
Ccnfus  ,  fecluni  Icec  taxanre  ,  non 
confillit  in  indivifibili ,  fcd  habct  la^^ 
ticudinem  infimi  ,  medi} ,  &  ftimBltS 
CfigD  Itcic^  poceft  emi  jwecio  infimo. 
cum  pa^o  ,  ut  fi  vcndicor  redimectt 
velit,  redlmat  pretio  fumrao.  Nam 
cum  utrumque  fic  prctium  juftum, 
non  eft  injuftus  ,  qui  emic  infimo, 

mm  vult  revcnderc  ,  nifi  fummo* 
Confirmatnr,  quia  quaifdoapfioflcuttl 
eftpaaum  rediroendi  maiori  pietiio  ; 
dantqrduo  contraAus  cmptionis ,  8f 
vendicionis:aIter,quado  C^fus  emituc 
cumoncre revendcdi,altcr  quado rijr-" 
'^cmptorc  rcvcnditur:  oihil  vetac 
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m  eiticro' 
iofimo,&  pollca,  cclcbrantio  alium 
•concraduni ,  rcvcndcrc  candcm  rcm 
firctio  ftnnmo ,  auc  medio :  unde  con* 
iequeii>eft^,«t  ftatintiaaodo  rem  e* 
<Do  prceio  inlimo,  paciici  pofltm  tie 
fBvcndedo  prctio  fummo;  nam  pa^ta, 
qusE  divifi  Ti  lunc  licita  ,  &  fc  mucuo 
^on  dcllcuunc,  rin^.ui  cnam  iniri  pof- 
iitot.  Terc'iu,^iitacoacingcrc  poccdt 
«C^retnr  plt»  eflb  «altCQfuai  Cen» 
fiim  teiapom  ledeoipciooii  ,  quiin 
»i!cc  tempore  cmptionis ;  crgo  cx 
hoc  cciam  capitc  potcll  in  tali  cvcn- 
cu  conlltcui ,  utredimacar  ooai.ori  pre- 
clo  joxu  proporciaino»  matorU  fa» 
feria»^iictn  cooc  habeliit;  QpurooB* 
■fisxaciones ,  &  caufas  augendi  prett* 
mn  redempcionis  lacius  expcndtmus, 
*c  profecuci  fumus  diff,  7,  de  empi/tw , 
&  famdkime^feB,  i*  f .  4.  ageodo^ 
aeralifier  de  paAo  >  ^  ptetio  leno* 
vendicioais  m  qmvU  materia ,  le  tndo 
plura  4d  matorem  traditac  aflTertionis 
cxplicationcm  ,  £c  coofirmaciQoem 
pcci  poiTuac. 

.Tertta  aflertio.  Ltcitd  ectam  ,  fe- 
CDndum  jus  natura;,pocc/l  appooi  pac- 
lum  ,  uc  diAus  Ccnfus  redimi  poJfic 
ininori  prcrio.  Hanc  «  loqucndo  ge- 
ncralicer,  dc  quavis  re  vendica  cum 
pddo  de  rccro ,  admiccit  LeC  lAn  %i 
t^f,'%%,diAH,  14.  •flMi.-fi6.  fi»ei  quando 
cooftiteric ,  rcra  minos  vaKtotam  nm» 
porc  redcmprionis.  Csetcrum  etiam 
excra  hunc  cafum  quiraro.aut nunqu^ 
oontingecln  Cenfibus ,  jullificart  pofle 
hocpa6tttiii'»  fion  di£Bidl^ofteii«Mr4 
^i»«ft»CbMt  noc  credatur  minin 
(^cUnd^kB  #  valiturus  tcpore  redcmp- 
tionis,  imo  vcro,  atrcnto  quod  revcn- 
dctur  ablq;  ullo  onerc  ,  pluris  CUJic  al- 
timatt  dcbeac  ,qua  cum  prim6  emicur 
cofnHlifke  revefilditiofiisiF^ciuni^lni  fKi^ 
ICft  attempcrari  prctiura  emptiooiigHk 
iion  folu  poflRt  iijfti?  apponi  pa<ftum  re- 
dimcndi  codcm  precio,  fcd  ctiam  mi- 
fiori  :  quod  ita  dcclaro.  Ponamus  quod 

Yolo  cmcrc  a    Q«aiwflaiUe  auc«9* 

non  '"«^'^* — 


ruin  in  ftngulos  amiiof  in^^jerpecimfflrfi 

hnncCcnfum  vendas ,  fcclufo  quovis 
pa<florcdimendi ,  jullura  ejus  prctium 
ortc  criginta mille  aureorum.  Si  aucem 
ilftnaruaBdwcMpaAo,  uc  poffireoa 
fediraere  precio^eurraMitcmpore  re» 
dempnonis,  debcs  pro  tali  onere^qnod 
mihMraponis,  iilum  rev^ndendt ,  dc* 
traticrc  a  prccio  illo  fex  mille  aureos , 
ci  onof  iHod  «ftinaotur.  bi  vcrd 


dem  procio,  Qt  eStatinlccr  vendi  (blet  ^ 
ju(lumericpa6lum,iiproptcrmaiu$o-  - 
nus  detrahasdccera  mille  aureo$,ita  uc 
illummibi  v^endasviginci  mille  aurois, 
cSmunter  Miiitliott  pfeciolii  conlefit 
juftom^iioaiido  tale  onus^lnponlturf 
nam  propter  ejufmodi  oous  minui  po« 
teft,  &  folct  tertia  pars  pretij ,  quo  res 
alias  azlUmatur.  St  deniqieundem  C^- 
fiim  vcndere  velis,  cum  paAo  uc  pofHs 
«oni  iodlmoio  quiiidcelm.mille  aore» 
li»  iufld  hoc  malus  ooiia  eompenfsfeia 
vendendoilium  fexdecim  miile  tore* 
is>  &  ita  habemus  intentum. 

Probo  airumptum  t  nam  fi  vendendo  1%% 
cnmooere ,  nc  poffirredioKfe  vigiiKl 
mille  flmreie  » ioft^compenfas  totum  * 
hoc  onusredoceodo  precium  triginta 
mtllc  aureorum  ad  vigintt  miljia ,  re« 
miccendoproilloonere  dcccm  millia , 
profedo  ftonus^augeasv  pacUceodo.ut 
pofis  flMliiBne  pm  qoliidodm  iDillcr» 
ioftd  iiocxmeris  atq|iBeQfimi  «OMfpeaN 
fabis,rcraittendo  ampKus  quatuor  miU 
ii3,&  rcduccndocotum  prctiii  ad  fex^ 
.decimroiUia,quiauc  fotfict6cerc5penr 
leiur  novoioUigoiiOi-qui^iofl^o 
cendendl  injcf ondiiione  a  viginci  mI 
iqoindecim,  opusnon  eft,utin  t^dicio- 
ne  dcfc6das  fimiliter  a  vigintt  ad  quln^ 
•dccim,  remitt6do  qutnq;  pro  quinque^ 
quiactinon  ftt  cercu ,  quodpofteavoN 
.ioitiUB>CioliMttiodlmoio,ln>^yaIdf 
incercom » fiqBiiemrar6  ejurmodiCi» 
fus  redimimcar ,  manec  firopliciver  i»> 
cercum,qood  egoaHqtiandotibi  remic- 
tatnrevenditioiieiUaquinqiie  mtllia'* 
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limanrur  ,  ficut  qmnque  pracfcntia, 

qua  in  promptu  folvuntur,  aut  remic- 
tuntur  :  ergoonus ,  quod  lu(cipio  def" 
ccndcndr ,  &  rcmittcndi  tibi  quinque 
in  rcvcnditionc ,  fufficienter  a  tc  com- 
f  cnlatur  ,  rcmiiicndo  mihi  qu  tuor 
an  venditionc  :6l  ita  phnd  concludi- 
tur  licitum  fflc  padum  redimendi 
yriinori  prctio,  fi  vcr*ditor  tantiim  di- 
«ninuat  dc  prctio  cmptionis,  quantum 
/litficic  ad  totum  onus  illius  paAi  com- 
penfandum.    Hoc  vcro  procedit  dc 
p.iftoappofico ,  ucliccat  vcnditori  re- 
idmicrc  poft  aliquoc  annos ,  uc  poft 
quntuor  ,  vc!  quinquc  annos  ,  aut  fal- 
tem  quando  venditor  non  habcc  ani- 
*num  ftatim  rcdimendi  ;  quia  alioqui 
crit  clara  inarqualitas  ,  &  injuftitia  m 
«o  ,  quod  vendat  pro  fcxdccim  ,  & 
ftatim  rcdimat  pro  quindecim  ,  nifi 
fort^  utrumque  hoc  prctium  cadac  in- 
tra  laticudinem  jufti ,  quod  modo  non 
confidcramus;  &  difcurfus  fa^liis  pro- 
cedic,  cciamficam  vcndiiio,  quair.  re- 
dcmprio  ad  rationcm  fomini  prct:) , 
vci  infimi  contrahnntur, 

Qiarta  aifw*rtio.  Licrtum  quoquc 
cft  padtum  fccunduui  rci  naturam,  uc 
iJi<flns  Ccnfus  poJfurcdimiprctio  cur- 
rcnti  t;impore  redcmpcionis.  Haec  ab 
pmnibus  fupponicur :  &  paccc  ,  quia 
precium  currons.  quando  rcs  vcnditur, 
§c  tradicur  ,cft  jnflum,  utpotccommu- 
•nia:fti>mntione  confticutum,i>c  inpra- 
«1  /  approbarum  :  partum  autcm  dc 
■Chflinenda  ,  vcl  rccopcranda  rc  precio 
juftohcicum  cft,fccundum  jiatu- 
ram.  Quindo  autem  hoc  padlum  ap- 
iponcrctur  nondebpc  tantum  dcfccn- 
■ii  inprctio  venditionis  ,  quantum  fi 
•apponcretur  padom  rcdimcndi  codc 
^retio ,  vcl  minori ,  cum  pcr  talc  pa<flu 
jion  irnponacar  tantum  onus  cmpto- 
ut  patct.  Ec  ita  quod  communi» 
4DELndicifur  ,  propter  padum  dcrctro- 
-Tendendo  dehereminui  prciium  vcn* 
-dirtonic  pjvdtcrcia.vcl  auartapartc,  no 
intelligiplir  dehoc  fimphcL  pa^o ,  fcd 
dc  paAo  reveodcfidi  eodem  pmia,  ^ 


Loquendo  autcm  deCenfu  reditnt- 
bili  ex  parcc  lohus  cmpcoris  ,certuin  **4 
cft  pofTc  ,  ac  dchcrc  ftatui ,  uc  redinna'» 
tur  minori  prctio  ,  nifi  pretium  prim^ 
vcnditionis ,  ita  augeatur,  ac  tcmpcrc* 
tur,ut  onus  rcdimcdi  maiori,aut  a^qua^ 
h,  fufficicnter  vcnditori  compenfctuR. 
Principalis  rcfolutio  cft  communis, 
quam  rradit  Mcdina  <//V7i  ffn^^.  ultimd^ 
S.jeqmtHT  tpde  umpore  ,  loquendo 
gcncrahccr  dc  pado  rcdimendi  in  £a- 
vorem  empcoris  in  quavis  marcria, 
>Jolina<////>4^/.  577  ».i4  &  \Jii^Hb.i.CMfi 
ii.  num.  118.  l^robacur  faciid,  quia  vcn-*' 
dens  Ccnfuai  obligando  fe  ad  redi* 
roendum  ,  non  tantum  vcndit  ipfum 
Cenfum  juxta  tocum  cjus  valorem,fcd 
ctiam  onus ,  quo  fc  obligatad  rcdiin6« 
dum  ;  quando  autem  redimic ,  folum 
cmit  ipfum  Ccnfum  fccundum  fe  ;  at- 
quc  adco  minus  prcrium  dcbct  conftj.» 
tucrc  pro  rcdemptionc  ,  quam  pro 
venditionc.  Addidi  autem  illam  limi* 
tacioncm:  nifi  preit»m  ptintn  venditio-^ 
vis  ,  &  ctt.  quia  audo  prccio  vcnditio-* 
nis ,  bcnc  potcft  compcnfxri  onus  rc- 
dinK-ndi  mujori ,  vcl  pjquali  prctio  ,  uc 
facis  conlbc  cx  difcurfu  fup.  fa<f\o  pro. 
tcriia  aiTcrcionc  ,  &  bcnc  advcrcit  Me- 
dinj /#;>rii,  §.  adiertiHm  etiam. 

Loqucndo  dcniquc  dc  Ccnfu  u- 
trinquc  rcdimibih  ,  diccndum  cft,  poC-^  * 
fc,  ac  dcbcre  per  fc  loqucndo  ftatui , 
uc  rcdimatur  maiori  pretio ;  quia  iux- 
ta  cundcm  Mcdinam/«/>r4  ,  §.  irtde  tie-j 
rvm  (it,  Molina  di£h  dijp.  177.  ».  16. 
&  Lcfl,  toco  fitp.  cit.  n.  110.  cjufmodi 
Cenfus  minus  valet ,  &  minori  precio 
cmi  dcbet,  quam  fi  eifcc  utrinqucir- 
rcdimibilis  :  quando  autcm  rcdtmitur, 
vcnditur  rc  ipfa ,  ut  irrcdimibilis  ,cum 
fiat  rcdcmpiio  abfquc  ulto  oncre  rursu 
rcvcndcndi,  nutrccuperandi:  erpo  pcc 
fc  loquendo  maiori  prctio  redimi  dC"» 
bec,  quam  qiio  prim^  fuit  vcndicyj. 
Dico,  ]>er  fc  /o.picndo  ^  quia  ita  pntcft 
attcmpcrari  precium  primae  vendicio- 
iiis,  ut  juftd  cupcnfctur  cmpcori,  quod 
tt^lcm  Ccnfum  revCdaca^^ualijauc  iti- 
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aori  preiio ,  tit  tr  fupradiAis  conftar. 

Sccunda  difficultas ,  utrum  Cen- 
fus  minoris  jufto  conftitutus  ,  folutis 
pCf  aliquoc  anoos  integris  p^fionibus, 
vedcmptnstaiulein » &  exciiiAiit  ceii» 
fendus  fit  ?  Ut  huic  diificaltati  ftdite 
videndum  priusefl,qaalis  nam  fit  con- 
traAus,  &  qua:  rcftitutio  debeatur,qua* 
do  Cenfos  emiturpretio  injufto,  idcft, 
infra  limites  jufti  infimi?  Qua inrenoii . 
paramTafiantDo^ocesiqaldameiiiQi . 
tcsent,c5traAu  in  eo  eventu  cfTe  ufii»  ' 
rariu,&  nullu  ipfo  jute  naturali.Ita  fen- 
f  it  Soh's  l/h.  t.  tU  Cemfibtu^  etf.^.fub  m.  %t, 
rcfercns  in  eandem  fententia ,  Guido* 
aem  Pape,  &  Imbcrtu  Rupeilasfifcti» 
beotem,  apnd  TriboMlianmcUp  ma« 
gis  obtinuiflb,  ut  talis  contraAm  iiiiU 
lus  judicetur.  Etquidcm  in  foroexter- 
iio  pracfuraendumcfre  ufurariu  tradunc 
^&var.  ime$mmem$.  de  ujut.  m. \%,  &  alijt. 
Jtatio,  qua  Solismovetor  eft,quia  qua^ 
idoCenftis  minoris  jnfto  confticutus  eft, 
penditur  fingufis  annisaliquid  ultra  id, 
quod  dcbet  folvi ,  quod  cura  meru  lu- 
crum  fit  a  vitioufurae  non  eft  alienunb. 

Contraria  camen  fententia ,  quod 
Tldelicettafti  contraAui  nonftt  fim* 
plicitcr  nullus,&  ufurarius  in  forocdf* 
cientiae,  fcd  tantum  injuftus ,  fi  vcndi- 
tor  ver^habuit  animum  TcndcndiC^- 
fum  ,  &  cmptor  emendi ,  illo  prctio , 
cftcommunis ,  8c  vera.  Eam  cenenc 
KaTarros  l*c$ffxiwik  ciut§  ,  Joannes 
liiedtna  de  rebue  per  ufwum  scqmifitis  ^ 
^m£fi.  ultimtd,  mJ  mrdium,  i.fedpnte, 
Sotus  lib.  6.  dejufiiti4  ,  tju^/i.  5.  art- 1. 
fMtlh  emtefnem  ,  verf  jecundAy  Molina 
tnM%,  dejufiitia  ,  di^.  mimtfSg 
leflj  Sk,  t.  up,  ts.  Mmimi  4|> 
wm.  ic7.  Rebcl.  p*rte  i.  libr.  10.  f. 
ar*».8.&  alij.Ratiocft  ,  quia  fecun- 
dum  jus  naturas  non  magis  requiritur 
lu/tum  prxtium  ad  empcionem  Cco^ 
fus  ,  quamadeinpcionem  aliammio» 
rum :  certamijiffaiicsm  csceras  res  va- 
lid^ .  &  citra  oforam  cmi  poffe  pretio 
injufto ,  ade5  ut  etiam  fi  emancur  in- 
^demidium  jufti.,vaUda  ftcempcio» 


qoaovir  refcindenda  per  remediiimi' 

/.  ».  Cfid.  de  rejcindendg  venditione.  ]^ 
rit  ita^ue  naturali  jurc  ccnfuahs  cnnp- 
fio  iniiffta  ,.fi  minoris  )ufto  iC^ntrar* 
oator  .  nbn  antem  Q  Blla  ,  anc  oftiait 
ria.  Quin  edaiB  dpcet  beoe  ieffioi  « 
fuprt  fub  mum.  quanvts  lege  po^ 
fitiva  taxatum  fit  pretium  Cenfusi 
cum  claufula  irritante  contraAum 
mioori  prctio  inicum ,  incelligendana  ' 
cfii^calem  irritiiloiiem  lUum  pfo.efi 
parte,  qua  Cenfiii  piecium  escediai 
ut  fi  fecundum  taxam  valebat  quitt* 
dccim,  &  illum  emifli  decem  ,  noa 
valeacempcio  quoad  tertiam  parteia 
leditus ,  ied  caotum  quoad  doai  tct* 
cias.  Qs?<>^  powAconfirmari  cs  leee 
Hi(puio.  A  6.  titM^tf»  /ihtL$,M0v0m^ 
fiUtienis  ,  ubi  c6m  irritetur  emptio 
Cenfus  ,  quz  fa<fla  non  fic  ad  ratioo 
nem  quatuordecim  pro  uoo  ftatim 
addimr ,  uc  vlrcnie  lUini.siliil  exlgi 
-pofilriniadido,  velaKnft  ^iiifiaddii» 
tam  fatlonem,  .  . 

Maius  dubium  eft  c!rca  reftitutlo».  atf 
tjcm,  quamdcbct,qui  valid^  fimplici* 
tcr,  juxta  refolucionem  traditam  ,  fed 
bunenprecio  injoflo»  Cenfiimijeinit»  ' 
Cc  ntliiloiiiMs  iocegras  penfiones  pef 
aliquotannos  rcCepit.»  DuplcJtcftfcn*- 
tentiaprobabihs,  prima  docet  tencri 
talcm  emptorem  moderariCcfum  jux- 
ta  proporrion^  preti  j,  icaocminorpeil» 
fiodeikM»pifolvacur ,  Cc  loftipericlttk 
tuereezccirum  penfionum.  quas  eoui^ 
qucreccpit.  Ita  fcntit  Mohna  diifd  difi, 
390.».  9.  Salas  /rj^.  deCemfib.  dub.  2;. 
»,  4.  &  quldem  alij  ,quos  refert  Bona- 
clna » iMMi  %,  difi.  Je rieMMM^; .f .  v 
jfofffllii  mtk0 ,  Mmm\  Fbndamentani 
eft » quia  ita  conftituicur  isquaHtas  \n- 
tertalem  emptorem  ,  &  venditorem. 
Cpnfirmatur ,  quia  qui  eroic  pro  de- 
cem ,  verbi  cauia,  Ccnfum  v^encein 
^ndecim  ,iion  kh\t  leipla  mtegrii 
pretiomilHoi  ,  M  cancum  duas  cei^ 
cias :  emptor  autem,  qui  npo  folutt  i»-' 
tcgrum  prctium  rci  fruAiferae.tenctuif 
icftitucie  j^tsm  fru<Uuxdpondent£ 
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Cuimtt8i6/r/+.  ietmfthne ,  &  vtndit, 

tmpti^    i**xtt  OrdtnAMitem  JLt^tMgm^ 

'    SdconiaAneentitt,  cui  fldhla^reo» 
teliec  jeiftptorefn  tn  lloc  cafu  fufBcitffi^ 
ttf  venditori  fatisfeccre  ,  ftipplcndo 
defcdum  prctij ,  &  reftiiuenfck>veiidi* 
«ori  intercfle  ,  guod  illi  ceffavit ,  co 
iqnod  )ufto  pncio  ,  lea  ejut  compie* 
MOMr  fblMKat        Hanc  prob«t 
«Mgis  Mcdinai//^*  f .  «/^  §.  ^r;'"'^  /** 
nw»,  Lcff.  di^f*  dubit4t.*lt,      107.  Si 
Bonacina  frtxime  citMMs ,  &  vidctur 
etiaoi  tenercRebel.  Mfu.  %,  ^uate» 
friMiAt.codeiii  nododebeci  «eftkii» 
«iooominhoc  caiii ,  fieuc  in  osieril 
•mptionibus  injuftis  ex  parte  prttij , 
tcnetetiam  apcrt^  Navamis  cttftmen^ 
^Arifi  de  ujvru  fubnum,  ti\.  ubi  docct, 
«qui  emit  Cenfom  pretio  injufto,  teo» 
«lidfDppleiktaBif«etiam  ,  &  Inftiper 
«d  intereCe  hicfl  ceffaniis  ,  &  damni 
cmcfgcntis  »  pcr7.  ItdiMUi ,  l.ftfie- 
rilis^      cum  fer  veudittrem  ^  ff.  deecii>* 
wibMJ  emfti.  Suadetur  ratione ,  quie 
maSatat  noB  eft  fi«aiiato^esco  quod 
^Vttptor  penfiones  pcrcepit » cum  ipft 
«ffcnt  dcbitz  ex  Ccnfu ,  cujus  domi- 
nuscft  cffcdus;  fcd  folum  exco,  quod 
juftum  prctium  non  fucrit  ei  folutum. 
XIoDfirmatur ,  nam  qui  eaiit  agnuB 
t^inoiis  jafto ,  non  teoetur  demiCiefe 
'^anem  agri,  nec  fifiradus  aliquoran- 
nis  pcrccpit ,  partera  eorum  rcftitue- 
fc,fcd  tantum  fupplerc  defe^lum  prc- 
tij,  &  compenfarc  intercifc.  fi  quod  v6» 
-dicofieeiravit ,  eo  quod  juftom  pceci- 
iwiioiireoeplt.    .  «J^^^ 
•     Nee  oppoficom  convlncit,  quod 
"lll  confirmaTtonero  prioris  rcntcntfa; 
adducitm  ,}u-iitzl-carabit ,  &  juxta  Lu- 
fiunumjus:  namilla  jura  folum  pro*- 
SiiMiiot ,  qoftndo  empcetifMIMnit 
'^blvcitda  prctium  ift^iOMIMiiH^conftt- 
i-^Btom  :  in  noftro  autem  cafu  talis  mo- 
Ta  non  cft,  ut  fupra  ponimus ,  fcd  tantu 
iB^^qflj^fl^^  inyqaaUtaa  iM^etio.  «^O 


memptafbiti  ftc  ideoiKOirde!^'dH& 
poAcioillorHm  jurium  cxtendi  ,  cvim 
ftjris  naturalis  non  fit ,  fcd  tantum  po- 
fuivi ,  quo  fcclufo ,  ctiam  in  ea  fpeci^ 
trifceodom  «ilet  (blum  teneri  empcO" 
tcmad  iiKegrandum  pretiuro , &fan^ 
cndum  vcnditoti ,  quanti  cjus  intcrc'* 
rat ,  folutum  ei  fuilTe  integrum  prcti-' 
om ,  ut  loco  citato  de  etBftitne ,  <^  veu* 
dlMN»  moobis  traditum  eft. 

St  oppooas ,  ftltcm  joxtaBnllam  Pf|  *m 
leneodam  vidcri  priorcm  fententi- 
nm^cOquodineaBulla  vidcatur  irri^ 
tfiri  contraAus  ccrfualis ,  nifi  prsefen- 
tc  notarlo,&  teftibusfolvatur  intcgru^ 
iaftomqaeprcihBnCienfusj  <^uae  4rrt« 
tttKkc&fli:dcbcat  iotelligt  folom  fsfk  ' 
ea  parte,  quaCenfus  prctium  cxcedil| 
confcqucns cJTe, ut  juxta  cam  Bullam 
tcoeatur  cmptor,quicmitprctio  injuf^ 
xo,minucre  io  pofterum  pcnfioncmiy 
jnxsa  proportiooem  diMioucionis  ^icejt 
tii.gncftiaieie  de  peofionitMis  antek 
pcrc^pti^i ,  quod  ukra  eam  proporcio^ 
nem  rccepit,  Rcfpondcri  potcll  cnm 
jBonacina  fitfrt ,  Pontificem  in  ea  Bui* 
liiiionvideri  Itritaie  aoatraAaffl  ce^  - 
Jei>iranimmioofisiDfto,fedfi>ltim  ftft» 
tQere ,  ut  fit  irritus,  niA  cctebretur  nii» 
merata  pccunia  corr.n-»  notArio.  &  te(i» 
Cibus ,  &  quod  non  futiiciat ,  efTc  priof 
rcceptum  intcgrum  ,  juftumque^pre*  '  * 
tinmfobi  non  continetac  iixii»tt(|C0ii« 
CBnftas  celebrati  pretio  non  jufto.  C^. 
terum  quid  nobis  circa  hoc  vidcatur,i 
diccmus  conunodios  .  fe£f^x^t 

fib.  num,  13,  ,  .  ? 

jam  ad  propofitam  difficul» 
fateroftdlis  eft  refponfio.  Dico.er- 
go,  fi  procedamus  in  eonuD  fcntcntia, 
qui  dicunt  cflc  nuUam  emptionem  C6» 
fus  prctio  diminutOjOpus  no  cflercdc- 
ptioncadc)us  extio<ftionem  ,fiquid^. 
jBidloi  ftiic  cpofticntus  Cenfiis:  quo^ 
■IMiyulJWCiilwniifiiit,noncxtinguitur, 
8i  tamen;venditor  penftones  folvcrit, 
computanda;  funt  in  fortcm,  &  ubitot: 
fiicrtnt  pcrfolutai,quae  illum  exacqu^r, 
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letitta ,  ut  vi(3imn%,noo  probatur  in  fo* 
ro  confcientisc,  faltcm  fcclufa  Bull» 
Pij  V.  difp.  feq,  fub  tium,  ti-  circa  hoc 
pundiim  expeiKleii4a«  teHcodo  igt* 
tur.eamempciooefD  efle^alidaa^.vel 
pofliimus  procedere  in  (ententia,  qms 
tcnet  diminucndum  clTe  Ccnfum  jux- 
ta  diminutionem  pretij,  &  reftitueo<« 
dum  ezQeiTuai  peofiK>Dumt  qusBtecep* 

tae  faM,  vel  la  eft,qiUiceiieMoI^'^ 
bcri  rup^eoieiiciuDrpfecii,  &  oMapen* 
fationem  interefle  >  quod  veoditori 
ccflavit.  Siprocedamus  inprima,  di* 
cendumcft,n  totannis  intcgrx  pen.* 
fioncs  foluCjB  0nt,  uc  excdTus ,  qui  ab 
emp^ofe  d^ecacesa^pMCintcgrun» 
pretium,  quo  CeoAiftiedMiiibilis  cil^  ' 
pofle  per  talem  execflum  emptori  re« 
jiAum  rcdimi ,  &  cxtingui  Ccnfum,f) 
Tenditor  velit,  &  Ccnfus  incjusfavo- 
rem  fedimibiiiserat :  fccus  fioon  erac 
fedifflibilis  tn  ejiis&voremiSe  empcor 
velttiUfimexcckimreftttuere.  Siau- 
■fein  proccdamus  tn  feconda,  qtiae  lon* 
probabilior  eft,  non  potcft  ullo  cur^ 
Ki  temporis,  quo  intcgrai  peofiones  fo* 
luc«  fioc^  iedimi,eiitnibert  pfo  ted^ 
to ,  &  eiciiifto  Ceofu.quaiivlsiediftol^ 
biiicer  in  vcndiroris  favorem  confti- 
tutus  fit,  nifi  fortd  fupplementum  pfc- 
tij,&  inrerefTcquod  cmptordcbet.tai»- 
tum  ftc ,  ut  exflsquecintegtum  prettum 
CeDftiSftunceiiimrecione  catlt  debl* 
ti  tdem  prorfusccnendum  ,quod  juxti 
primam  fcntcntiam  ftatuimus ,  ratio- 
OC  eXccflus  penfionum ,  qui  in  ea  fen- 
tentia  debctur :  quasomnia  pcrfpicua 
liinc ,  &  aliapromttlofieooo  indigenc 
-^«^X^p^dimcultas,  otrum,fideiter 
Cen  fiS^lnfes  bsredes  reUoiqmK  dflfts 
toillo  oneratos,&  unu<;  corum  parccm 
fuam  rcdimat,  libcr  omnino  maneac, 
quoadreliquas  partes  »  Refpondeo,  ii 
Cenroierat  tantiim  perfooalis  ^  libeill 
gnanereA^ec^,  (i  erat  realis.  Prior  pars 
conftac  ex  gcnerall  rc^uIa,quod  ad  de- 
bicapcrfonalia  dcfunfti.quiplurcshac- 
.  rcdes  rcliqiiic,  non  tcnentur  fmguH 


rataha5fcdicatis,qua§  ad  lintimquem* 
que  pcrvcnit,  nif»  dcbitumcfreciodi-? 
Viduum  i^ff^hMredtt&rifs  yCod,  dehtre^ 
lUur^s^f§Mfkmi  ^  &l.  'n  exec»ti§»e .  m 
^iwcifhiVerffecundt ,  f,  de  ^tnm 
MgtaUmibMi ,  ubicommuniter  DoAo* 
fes,  &  Sancbes  optim^  id  dcdaranf 
toms  I.  im  Dec0t»^^  Itk^  t^.Mm 
4^  &  4.}«  .... 

ex  contraria  «qgnla  obligationum  re« 
alium,  quod  italndivifibiHter,  &  in  fo* 
lidum  tranfeant  contra  fingulos  hae* 
rcdcs,  ut  inccrtm »  dum  creditoci  noi| 
6cii|ic,QtfeioUis*^|iOI»omoina  \h 
beMCMr».lhttlloi'Coi'Um  li|)«.Q|tti^e«f 
efto  pro  fua  parte  fatisfeceriti  Mapcr-' 
tdhabctur ,  in  /.  retf»  htitedit^rism  ^5.  ift 
frimcifi»^  ubi  GlolTa,  &Dodorcs  /.  dt 
evi^tttih$„  Vcfttm  ^uidemeft  bane 
legttlam  aoti  proccdcfe  ^tH  coiicro* 
vnfiam  y ntficantum  in  .oblig^tionibat 
pigi^Dri$,&hypotbecc»  dc.  ouibusex- 
prefs^  loquituri//V?4  /.  rem  hdredittridm^ 
£Lfacil^poircc  concrarium  defcndi 
■obli||iCi#oe  reali  Ceofus  1  in  quo  fpeo^ 
'tiloiaris  rtgorc  eft  valde  diyeifik.  reia* 
tiof.quia  ejufmodi  obligatio  Doil  eft 
fimpliciccr  indivifibilis  noncnimei^ 
tota  in  cota  rc  cenfuait « lc  tota  in  qua- 
iilKCcjusparte,  fed  imaquacque  pars 
«Bi  Ikifcitioti^m  Ceofiii  obligaCa  cft^ 
fitfi0,6^§.  2.  oftcnfum  eftr^>ligacia 
vero.pigoorls ,  &  hypothec*  ita  indf- 
vifibilis  eft ,  uc  coca  res  co  onere  aiFeo« 
ta,  &  qwtlibec  ejus.  pars ,  ,obIigaca  f|t 
pro  fOttl  debiCO,  l^  mfchit^  ff,  de  jurefij^ 
,  &  tecepctor  PoAxMn 
lcoteotb :  unde  licet  obligatio  pign^^ 
ris ,  &  hypothccac  indiviftbiliter , &  ia 
foiidum  tranfcat  contra  ftngulos  hef» 
redesi  &  poiTeflpres^non  fequituridc9t 
diomdam  efie  deobIigatiooe-Cea|||t 
:.sealis.  Nthtlominus  tamen  in  tradiC4 
tefolationepcrftftendum  eft;  quia  Ii« 
cetrescenfita  non  fittoca,  &  quaelibpf 
'  Cfus  pars  indivifibilicer  obligaca  cojpl 
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«c  qnaDdo  devtfnft  ael  plures  poilciro- 
fO«,quilibec  in  folidum  icncatur,  pcr- 
iiKle  fehabcc ,  ic  fi  totaeiTcc  iadivifi- 
Wicer  obligata ,  uc  cum  ahjs  tiadidi- 
mwjUL  u  K  tf.  & %,  »•  9*  tt, 
^  r  ^  ».  •ttf.abiplumpfohae 
parte  I)o<?^ores  rctulimus ,  nonnullis 
etiam  pro  concraria  rclatis :  &  funda- 
sneDtum  eft ,  quia  hcc  lotcUigitur  eflc 
ittens  cbotraheBCiani ,  uc  vitenir  pf»* 
jw^itringw^  qnod  doiDino  CenTiis  fequei^ 
pecur,  fi  cogendus  eflet  penfionem  par- 
ticulatim  a  fio^Qlis  poflcioribus  exi- 
gerc. 

I  Quarta  difficultas.  Utrum  loco  ceo- 
fearij  poffirtlitiiCeoroin  rediiDere,& 
«tKlfkgaere,  cdam  illo  ignoraiitB  ^  Ra» 
|iDdobitaDdieft,qaiaIicec  cercum,  & 
ezprefluffi  fit  in  jure,  quod  quilibec 
poffic  alrcrius  debitum  folvcrc,  &cx- 
Kinguerc, ctiam  itlo  ignoraiitc, ^ p  ^0 
m  40.  ff.  dtfrimimnmt  /.  «#j%jMfiMP» 
^  C.  eidemtitmU^I,  ewm  &f$fiimimij^ 
JU  egftivis  ,&  p»lllimiMi9  reverjis ,  ^ 
Jwjiit.  ^fMibut  medis  tiUitur  obligAtio^  i» 
fri/uifie  ,  ubi  additur  ctiam  debitore 
ituiito  obligatiooemtolli,  atio  pro  eo 
loUeme  { «cainea  oon  videtur  id  pro- 
cedeieinGenro,  qoem  cenfuatius  non 
tenctur  rcdimcrc  ,  fiquidem  non  elk 
propri^  dcbitum.  Nihilormnus  tamcn, 
iiCenfus  fit  redimibilis  ex  parce  cen- 
liiatij,  placec,  quodtradic  Soliii  dtff4 
#4».  tn$ie»,iih,  4.  dt  Cejifib$$s  {eh  ».  it, 
obi  docet,  fi  exttaiiettsoffcrat,&  con- 
fignet  fortem ,  fcu  prctium,  pro  Cenfu 
fedimendo,  /latim  manere  Cenfum 
cxtiDAum,&  dcbitorem  liber^tum» 
«ckin  ficredicor  obbciooem » &  eoa- 
CsBeciooem  non  accepcec  6t  rado 
quia  licetcenfuarius  nonteneatur 
determinat^  talem  Cenfum  redime- 
9e ,  atcamen  tcnetur  difiundiiv^,  id  eft, 
tutillum  redimcre,reddendo^vel  con- 
il^ndolbfiem  1  «nc  flA^etB  «penfto^ 
nem :  &ho€(afficit,  tit  habeat  ratio- 
Cem  debiti ,  quod  per  allium  foIvi,fie 
extingui  poflit ,  etiam  debitorc  ign<H 


)e  Cenfu. 

fuarij  pcnUoncm  offeraf,& configner, 
cum  a  debito  pcnrionis  libcrarct,  quod 
ncmo  admittct.  Bcnc  autcin  advcrtit 
idem  Soli^  ,  hoc  procedere  quandiu 
toofignaDsnooitevocaveric  configna* 
tioo&m  ;  nam  cum  non  fit  accepcaca  \ 
cfcditorc,  revocari  potcft,  &  tunc  rc- 
viviicet ,  ac  rcdibit  Ccnfus  ad  prcftinii 
ftaium.Quod  fi  cxtrancu&  fortcm  con:» 
fignans  comendat ,  uc  fibi  A  credkofe 
cedancoriura,  &  a^iones  ei  compe- 
tentes,repcilipoten;  a  crcditore,  nee 
Ccnfus  cxtinguiiur,  nuflo  cnim  jurc 
dominusCcnrascogicurfuum  jus  alte- 
rt  cedere,  ac  vcodere.  /.  iuuuum  tt,  c, 
dt€mihMhmd§iiitf$imt9,  fuaiti,»ee  mt^ 
u  %6,  C,  de  fure  deliierMMdi ,  &  l.idfimd 
mtftnmefxu  f,  dt  tfegttUt jnm, 

SECTIO  OeClMACSJARTA.  ' 

Jbt^d'  f  ratime  fofftt  extingMd 
Ceitjus  per  pr^fertf* 
ttonimi 

EX  doAoribas,qoi  deCenflbosex 
ptoleilb  traAarunt,vf  X  unum,aue 

alterum  rcpcri ,  quialiquid  circa  hnne 
quacftioncm  atticerir,  fortd  exiftima- 
runt  eam  proprie  fpedare  ad  matcriii 
dejprcf^pcionibus.  Atneq»  apudeos, 
qmplenil  de  prdbfpifibnibus  fcripfe- 
nntiJIam  iatisexpttcatSreperio.Qua<« 
rc  opcrac  pretium  duxi  eam  hic  cx- 
plicare,  ac  plene  difcutcfc,  cum  fic  fire- 
qucns  io  praxi ,  &  magnis  didicultati- 
bttiftaceat.  Bcqiiia'o5modnm  eft,noa 
cabtiim  hteagemtts  dei^ehfii  config- 
nativo  conftituto  pcr  eroptioncm,&{ 
vcnditioncm  ,  de  quo  tantum  inhoc 
tra^acu  agcre inftituimus , fed  mniver- 
fim  dc  omni  Ccofu,  proiit  compleAi* 
tttff  quodlibec  jtts  petcipiendHinnuaiii 
penfioaem  ex  re,  vei  perfona  alterlos  , 
livc  talc  jus  fit  cmptum ,  fivc  donattina^ 
five  per  ultimam  voluntatcm  reli^^u  ^ 

jSiiivc  jpcfttacac-ad  perfeiiju»  priva* 
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c^m  ,  five  adpublicam  ,  utaH  Ecclefia, 
ad  t*rincipem  ,  vcl  ad  Civitatcm.  Uc 
aucccQ  propofica;  quaiuonis  in  hac 
•Ql^lUndioe  accepcflp  fadiis  refolutio 
froctdK ,  praEmicc^ii^a  neccflario  eft 
^equens.  duUitMio. 


\  ytrum  pr4^4fip9fl  annud  prdferi* 

tmumrixtmffive  unkd 
.i —  fr$i/tr$ffsti»tf 


§1. 


"Jnrnt£  pr//!atififies  relicf.t  per  ulti' 
mAm  voiMni&tem  ,  non  {/o/Jufjt  frafcnhi 
unici  frdfaiftione  ,  {ed  to:  fimt  jmh^ 
Jdr:x  frjtjcriptUnti  » f >  fW- 
^tdesfrifittiitusfiiMtdMMfMt, 

V    mctdmer)f.tllii  in  legdto  ujasfruHus 

fimplicittr  rtlicio,  n.  i»/.  . 

-     EtffmHiter  ittlegMtsHmeMtniimre' 

•msji^idm  tiffie  di/irikuti$9e  tempt* 

jris,  ihident, 

Vtrum  ohli^itio  folvendi  prji/fationes 
ennttof  dehitar  ex  contrjffu^  eu  jirpul.eti' 
mc ,  extit^ttesur  tmicA ^TAjiti^iieney  Prf» 
ms  fesnentiM  negtA*  '  ^ 

:  *        CentftrJsfiiteniitt-e^ temmnnitn' ,  & 
frdfttentlA ,  iianfne ftneislmjns  feffiidis^ 

[fervat.  n.  Mp.  "  ^  . 

-i.  EjttsfundMmentitmtraditUf.tr.^^^i 

:  Sehtitnr  fnndemesit^m  frieris  /#»««- 

.*  yJ/r,gisniisir  flures  cafm  ,  i»  «/«'iw 
.fromifio  enna*.  frxftitionis  in  plttres  re~ 
.felvitur,  &  tct  partt  obitgstieaes  quot 
fnnt  gnnt ,  ed  i^kos  refcjtttf !  «f  te^t^ 
-freindrftifss  nesefmst  frtfcTtftimies ,  'nt 
-tflei  el^innef  foiintmnr,  «pm  tti$. 

. '  ■    ^nia-T  •  ■       '  ''■;■  ' 

J  N  hac  dubitatione  »  fi  loquamut 


pcr  uhtmatn  voluntatetn  ,.feu  de  an» 
nuis  Jtjjatis.  conveniunt  Df-'<?lores  non 
puiTt:  pra^rcribi  imica  prarfcriptione, 
fedcotcfle  necelTinas  pra^fcriptioncs, 
quotiuntanni  ,  quibus  tales  ^pracftai» 
tionesiblutft  non  funt.  Ita  Balbus  4/  ' 

fiirt.  qmrrx  p  rtis  principaiis ,  q.  4.  n.  j. 
Valafcus  confult.  49.  n.  t.  &  infignis  ' 
Barbofa  in  l,  2.  C.  de prxfLnptiene  jo, 
tfil 4.0.  «issmstm\n,%\%^  8c  caeteri oai« 
ties.  Rdtioeft,  quia  in  hic  (pecte  toc 
funt  Icgaci  diftin^a ,  quot  anni,  prq 
iliiibus  talcs  prarnationcsrclida:  func, 
ita  ut  pro  primo  anno  fic  lcgaium  pu- 
rura ,  £1  pro  finguUs  fcquemibus  fm« 
gula  legata  conditionalia ,  l  f  in 

gnlos  Sf.  ff.  de  snnats  legAtis ,  &  l.  frnttHS 
§.  f^.  ff-  de  morti;  caufa  den/tr.onift. 
Singulaautem  icgata  fmgulis  indigcni  ' 
praefcripttonibus  ,  ut  quis  ab  cof^oi.'' 
debito  libcfetur ,  /.  ttfusfruQns  etterfiis^' 
^  fiiihns  meiis  nfk^rmnt  ■  itttnttetnr^  ' 
Unde  licet  debitor  ocnifeiitbonafidc  ' 
folvcre  tales  pr^rftationcs  pcr  tenrpu?  ' 
longiflimum  30.  vcl  40.  annorum  imo 
&  ccntum annorum, id  non  fufficiec- 
-ad  eiittngaendam  obItgation6ptoaii» ' 
nis  fcfjucntibais'.,  ut  optimc  adirertiilxu: 
Vaiafcns  Jttprs     t,  &  Bjibofi  n.  nz. 
t]uia  ndn  d;ttur  prxfcriptio  antcquain 
dcturdcbitum,  &  obiigatio,  concra 
^uam  pMricHbetiditto  eft: jquandiiiiattr  . 
cedifioh-accedunc  atim.,  pro  quibi^' 
^rffftattonesruncIegata!,ni)n  funttatef 
pracf^arioncs  dcbitJt;  ,  cum  non  dtjm 
Cefferic  dies  lcgatt:  8i  itapro  annis,qui 
nondum  advenerunc,  non  potefl  ex-  ' 
tingui  earuin  obligatio  pcr  prsfcrip* 
tionem.  >••.••  .«  - 

Limitatur  autem  tmdita  rcfolu- 
tio  in  icgato  ufusfrudus  fimpliciter 
rclifto  ,  id  cft,  non  faAa  mcntione  t^- 
'poris,  pro  qao  rcUnquitur,ruoc  eni^ 
-cenftturununr-Iegatua ,  iic^probar 
f^  imfnncsfii  ,  fi  ifn^nde  dies  «/«/rirr- 
-tiis  iegAti  ced&t.  %t  ?[C  unica  fufficiet 
prscfcriptio ,  ut  totum  lcgatum  pcii- 
matur^^uttradicBaldus         ».16.  C 


de  aoAiM*  Pt«ftjition*4?ui  rcUiUs  ^ir  fmtHittin^-^d  fnt  am  auMtiti^ 
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^f/rr/wr,  Alexandcr  /.  t^e 
m  fluribHs  de  mrvt  vj/ttis  '  nmtt, 

^Ulut ,  ubi  i»fr*n,  5.-  Gigas  it  peHft^ 
wHus,q.%i.n.7,\Wzic.  d.  «mftlt.  4p, 
i».5.Barbor.  in  /.2.  C.  de  prAjcnptiene 
l^.vel^o.  AnnfirttM  an.%^7.     alij  ,  quos 
rcfcrc.Quia  tunciou  obJiijatio  fiaiul 
^eritur ,     (blum  .exaAio  in  ftittirttfn 
•  Menuri  quareuoica  prflpfcripno  ad- 
VBrliis  illainfuificit ,  qu2  ftatim  a  pri- 
mo  anno  wlis  obngationis  incipere 
potelt.  Atqueidcin  ob  dandem  ratio- 
j3cm  djcendum  de  icgato  alimencoruin 
fimpliciter.abrque  dcftribiicioiietem- 
poris  reltdo,  ot  Ctttn  nultit  «Itjs  tr^dit 
Valafc.  /«f#a/i»/#. 
Mt   •    Siautem  loquamur  dc  praeftatio- 
fiibus  annuis  dcbitis  cxcontradu,  fcu 
-llipulactonc ,  res  eftvaldc  concrbv«*^ 
«#iV  ^qua  prima  feotenCttxft ,  «tism 
tvdobfigjrtionein  harum  praeftationum 
extinguenda,  non  fatiscflcunica  prarf- 
rriptioncm,  fcdtocrcquiri,  quocAjnt 
«nni  ,  pro  quibus  tales  prallationcs 
*JDtpromiif&.  Ktolic^t  parum  pro- 
:  ItftmtMlfbatur  una ,  4  f  ifhkmm 
^y^.  llifuUfii  ,  f.  dc  verbornm  obtigdtio- 
^ihui  :  tamcn  inducit  obligationcm  in 
-4lr<*ra,  cum  debitor  non  teneaturfpl- 
ainefc  pracftatione  uilius  anni,  nftfi  poft- 
«i^fl»caMir«initt8  ad«ei^t:  prKfcri^b 
^<4ttftiiift  ittNferibsob]^ 
^on  turHt ,  antcquam  talis  dtes-a^^ 
ftilattiunde  Ircet  quts  prajfcriprerit  coii- 
«ra  obltgationcm  fol«|i^i  pr«ftat40- 
mom  primi anni ,  vc^l^ftK^»  e^  pttSlNp 
r«f4piio  oon  potcft  ciiliiWdrcriiit  o- 
'lH^jiatUHem feqoeiitfem  anDorQ^qui 
jiondum  advcneront ,  fcd  pro  fingulis, 
*  .   Hlbi  advenerlfit  1  dcbct  inchoari  nova, 
>&4iftitiAa{>r^fi:riptio  ,^ucJXiadmodu 

ff^b^c  fe  ntcntia  ftlrttni^t^i|iiSip^ 
.fu^  fEirpreirus,  ht  KetgBwmfiimt 
-I?.  de prafinfiitmt  y^^^l J^.Q-  Mnnoritm, 
-myiM  iis  efr4m'  frii^^ibus ,  wlit' 
-^^;nfetMiitd  etlitMticMibuiiatu  4  '^^* 


inemtratdritm  fr^fmftfOMum ,  ncn  ah  exar* 
dio  talu  obligationu  ,fed  aif  tntit«  lujuf^ue 
'  untt^velm.tifis  y  vel  siterius  fingitidr^ 
temferu,  etmftitsH  wnmifefium  ef,  >^\A 
vides  tdem  difpotiV^ca  prallitiOHec 
annuas  debitas  cx  promiffione  ,  atqi>« 
ex  lcgato.  Qu:irc  hanc  lcntenriam  tc- 
ncnt  mulci  Do<ftores  ,  quos  rcte  An- 
totucisGomes,  Petrtts  fiarbofa  Imie 
mfrtt  eitMdis,  ■.  '< 

Contrariam  nibilomlnus  fcntcn-  ta§ 
tiam  ,  quod  fcilicct  in  prarftationibus 
annuis  dcbitis  cx  contradiu ,  feu  pro- 
miflione, (u£Eic/acuna  prafcriptio, ad 
extinguendamciiiiolilid  obligationemy 
etiam  annonim  futurorum  inperpe- 
cuum ,  tcncnt  mcrito  Accurf.  im  diffd 
/.  cum  notifiimi ,  §.  in  tjs  ,  &  ibi  Bar- 
<hol.  idcm  Baahoi.  i»  l.  de  fuftile, 

^^pitmbiu^  ».  &il>i,  Alcxand.*.^, 
ff^de  nevi  if.  mmmigt,  ,Balbus  4.  fert^ 
^ttart^fsrtiifrme^^^.  n.  z,  Aac^ 
Gom.  tom.  2.  variarum  refolutiomum^ 
(*f.  II.  num.  46.  aliis  45.  Valafc  dia^ 
remfuttat.^y.n.  6.  Barbof.  imdiaAi.  ». 
C.  de  fr^fcrift.  jp.  vei  40.  Ammti^mmt  ,M, 
tt%,junao  Mum.it^,  cnm  feji^.  ubiali^ 
quas  adhibct  limitationes  ,  &  plUrds 
alij,  quos  rcfcrunt.  Unde  ha;c  fcntcntia 
eft  long^communior,  camquc  praxis 
•bujusrcgni  obfcrvat ,  tcftc  Valafco  d. 
*•  6.  verj.  verim  tmem ,  quia  ifiud,  &  m 
a  nobis  ctiam  tenendaeflti.xvjj,vTA 

Pra?cipuumfljndamcnttimdl,quia  *3t 
promirtio  annuarum  praftationum  cft 
unica  tantumpromiffio,  cx  quaHatim 

'  cocom  juscompetic  ad  omncs  pi«fta- 

tionef  liii$tempocibu$e:tigc0daa.  ^  / 

ffichum  ,  i.fiffuistie,  ff,  df  veriorum 
fibligatiamb.  &  ibi  Glofla  ,  &  Barthol. 

I.  Anton.Gom.  r^.  ».  var,  caf.  n. 
9.  44.  Gafpar  Roder.  de  ann^is  redit, 
i .  f .  y./Sl^  ».  4f.  verf,  mee  eijtant ,  ^ 
alij,  Jus  autemi  &dUigKio>.r^qa« 
tim  de  pra^enti^tur ,  unica  prsfi^iii^ 
jtionc  perimi  potcft,  ut  jam  cx  ult  ji>. 
te  nihil  in  poftcrurapcti  poflit,utaco- 
^  ^  fenftt  •conftat  ex  l.  fi  mfmsfntSHu  \  •  • 
'  t^^l^kmmid^tiftufc^^ 
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mur.  C6nfirindtur,,quta  ftnloui  reclU 

ttis, (cu  praeftarioneSunn  praTcriptio- 
nc  acqtiiruntur,  ut  cft  comunis  Doclo* 
rum  i»  /.  cum  dein  rem  Verjt  ^JF.  dt  ufu" 
ris ,  i0Cdp,pirvf0it  dtCehjfiim :  ergO 
etiftffl  Itberatio  ab  eifdem  prarftationi* 
bus  eodem  modo  un&  pra:rcriptlone 
corr.parabitur  j  pra;(crCim  cum  favora* 
bilior  debeat  cfTc  praTcriptio  ad  hbc* 
randum,  quam  ad  obligandUm. 

Ad  fundamemuro  eootrari«  (ett* 
teatias  rerpoodetuf  facile » |)cr  proiuU^ 
^oocm  adnuarum  pr^jflationum  hoii 
ira  induci  obligationcm  in  diem,  quafi 
in  quolibct  anno  incipiac  obligatio 
.  ibl  vend  i  prsftationem  illius  anni ,  fcd 
.quod  tllataecobligatio  *  qu«  toca  fi* 
mul  per  illam  promifllionem  contra,* 
hitur ,  rcfcrtur  ad  diftin<ftas  prarftatio- 
ncs  fingulis  annis  facicndas ,  ita  ut ex 
vi  illius  folucn  ceneatur  debitor  in  u* 
.noquoquc  anoo  uoam  praeftationem 
Iblvere ,  quanvis  debitum  pro  tali  on* 
Do,  &  alijsfequentibtismulto  jam  att* 
tca  fit  contra^lum.  Quod  fccijs  evo* 
nit  in  annuis  legatis  ,  quae  no  incipiunC 
debert,mfipoft  cujufque  anniadven- 
tom,utex  fiipra  didiscooftat.  Unde 
licecborum  debitum  non  polEtcolIi 
unica  prajfcriptionc  »  aliud  tamen  eft 
in  dcbito  , &obligationc  annua  con- 
iurgentc  expromii&one.  £c  hincetil 
non  obftat  ttxtm  imMgl»  tmit  mMi^ 
.aw,4.  /fo«/j,qu!dum  aequtparacobti* 
gatlooesexconcradlu ,  fcu  promiffio* 
nc,  obligationibus  cx  ulrima  volunta- 
te  non  dcbet  accipi  gencralitcr ,  cum 
.obftet  tt:ttui  in  t,f!n*tmi^,fin,ffje  mortk 
M«/Si  dMstlm.  {eddebctintelligi,quaii* 
do  in  ij$  repericureadem  ratio,  quoail 
hoc,ut  in  tot  obligationes  particularcs 
refolvanrur ,  quot  funt  anni,  fcu  pracf- 
taciones  nngults  annis  faciends.Quod 
iu  in  fpecie  refolvont  Antonios  Gq^ 
mes  Afr«  vitf»  vHdhtr  i  &  fetmmd^t 
"^hofsiimdiaM  Lu  t|4.  &  plofct 
«fjij,  quosreferr. 

Sunr  cnim  varij  cafus,  in  qulbus 
jpromiftio  ai3AU«,  ptseftaciQnis  in  plo* 


U»  rerotvhae»&  tot  piirit  bUigaHdiiif 

quot  funt  anni,ad  quos  rcfertur.qucttt* 
admodum  de  lcgato  annuo  didum  elt» 
UnugCaTus  eft,quando  in  promifliohe 
fitmentio  aonorum  in  fpcciali»  ucad 

triennhim,quadrieoiiioliMlecenilfutti| 
&c.  &  non  unci^m  in  gen««ll»  ut  in 
fingulos  annos.  Coiiftat  hoc  ex 
nW ,  in  pnocipio  ,  juncla  ghf^t  i^i  vtrf. 
famm4rttm  ,  ff.  de  verbernm  obli^at, 
ttaduntBartliol»  &  alij,  quos  cicat,  U 
iequicur  Barbo(li  faprA  n,  !}#»  .Alcet 
cafus  eft,quado  promiftio  annua;  proA 
tationis  fic  fub  conditiotic  fimilicef 
annua,  itautex cjus  evencuitt  quoH-* 
bet  anno ,  pendeac  obligacio  pro  cati 
onno  oe  6  tibi  proaUnam  oeittom  pcO 
lingulis  annis,  qoibos  lucratus  fuet^ 
too.  tunc  enirti  tot  ccrtferi  obligati»*. 
ne$,quoc  funt  anni,  fcu  pracftaciottef 
fubcali  condittonedebits  i  probat/* 
tdti  eaaem ,  %,femnUim§ « /  di  verbernmt 
.  ut  ibi  notat  ftarthoL  &  taftflf 
quosfcqutcur  Barbofa/«/r4  mmm^  |||« 
Idcm  cradit  Balbus  di^la  ^>pMrt^ija4rr4 
partis  principaiis  ,  <f,  4.  fub  nnm,  5,  verf* 
fed  dehtmns  ,  unde  idcm  auchor  m,  4« 
com  alijs  dooet ,  qualldo  in  pfomURo^ 
ne  annua  adjedoto  efleC  odvediioiil 
diftributivum ,  fjuandocHm^ne  ^  ccnierl 
plurcs  difpofitiones ,  &  fic  rcquiri  plu- 
rcs  pra:fcriptioiics ,  ut  fi  diccfcm,  pro* 
micto  direcentumquandocuroquc  k 
me  jpecteris »  cft  chtm  tooo  obligatlo 
pro  fingulis  vicibus  conditionalis , 
ctim  conditio  fiC  pfo  illis  diftributa,' 
effccit,  uc  cotidcm  cenfcantur  promiP* 
fiones ,  &  obligationcs  diftinAa. 
^  ..^ertiOI  CHfiii  eft  ,  quaodo  diquid  ^ 
eft  unplendam  ^  promidafio,  quod 
cohsreaC  cjus  perfonae,uc  auaodo  pro« 
miffio  annuafacflacft  mcdico,  advo* 
caco,auc  fimile  oificium  habenti.  Tui|a 
*tt|im  tot  cenfcntur  promiiIioiies,quof 
lontpffaftationcsptoniflar,  ocprofaM 
teztus  in  Lftftrvnt  eHmmmmis  ^fav^^^^ 
fn.  f.  dtf  ipuUt.  ftrvemm  ,  &  ibi  Bar-» 
thol-  &  alij ,  quos  citat,  &  fequitur  Bar- 
IMi^yS^,  mttm.  t|i.  £c  racio  ^tct^  quia 
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*  I.  Pars  Dc  Cenfu. 


I^lif  promiffio  eft  conditionilit ,  U  rd* 

pc^ivaadopOS^acicndum  peripfum 
promi{Farium,  utbencdoccc  Anron. 
Gomcs  tifih  caf.  x  i .  <  nte  ntm.  4.7.  Ec  flC 
proccdit  in  ea  ratio  cafus  prasoedencis» 
^iautem  Aipulacor  ,  feu  promiflarius 
folum.tencjttur  pr«lUrc  oliquid  non 
CplMcrens  cjus  perlona ,  quia  vidcliccc 
id  potcft  pra-(tari  pcr  alium,unica  pro- 
mitlio  cenicbitur  ,  cx  ccntcntia  Bar» 
tholi  ,6LAiiorum  ,  quo«  tefbrc»  &  io* . 
^tiiMir  idcm  Bariiola /Sf«  »•  t}}. 
.   .    Quartus  cafiii  oli,  quando  annua 

^  prarftatio  donarur ,  fcu  promittitur, 
cum  liniitatione  ,  ut  foliim  durctobli» 
gatio  quoad  vijcerit  promittCDS  ,  auC 
qaoad  vixcric  promiflarius.Io  Itoccafii 
tDCeiedonarioocs ,  &  obligationcs , 
quot  funt  anni  vita ,  ad  quam  donatio 
feAacR,h.ibctur  cxprcfs^  in  l.  [inci* 
iww,  §.  alt.  C.  de  donttfn.  undc  fiquau» 
ticas ,  qua;  in  uoo  quoquc  anno  ez  vi 
|»lts  obli|ationls  pneftaada  eft,  noa 
CKCedar  fumm w\ ,  qua;  potcft  donari 
finc  infinnacionc,  ftatuitur  ibidcm  non 
cfle  nccc{ranaminfinuationem,ad  hoc 
UCilla  ftipulatio  fimpUciicr  valcat ,  cf- 
to  vica ,  ad  quam  fibfta  eft  in  mulcos 
«mioftpfatefldatuf ,  8c  cumulos  prcA 
Hrionumrolvendarutn  cdtineat  quan- 
ttcatem ,  qua;  alias  abfqne  iDfinuatiooe 
donari  non  potcft. 

atf  *  Quintus  cafus  eft  ,  quando  agitut 
iep(«ft«dDne,  qua;  fuapcifrnatura  non 
ofttnmfmlilibilis  ad  haeredes ,  fi  pro^ 
tnitcatur  cum  cxprefllonc  temporisrut 
fiquis  ftipulctur  ufumfrudum  in  fin- 
gulos  annos,  vcl  quoad  vivat.  Tunc  e- 
nim  plurcs  ccnfcntur  ftipulttiooes» 
^uia  miRtateadem  ratio,  qusB  in  lega« 
co  flfosfru^us,qui  fi  lUo  modo  legetur, 
phiricscenfccurrepetitus,  ut  haberur 
i,ficut  infrincif  to^  ff.  qnibuj  modu  ///W- 
ftr0m  AmittAtnr.  Et  idem  diccndum,fi 
aliquid  annuum  fimiiiter  promitttcnt 
aomino  alimeocomm  1  c&m  aUmeBM 
fldalios  non  tranfcant.  Itacum  alijs 
docet  Barbofa  in  diBn  1. 1 .  Cdefrxfcrift, 


Ceifutn  unfverfm  loqumdo  fofjtmm' 
tuno  ferirnii&extinj^Hifer 
(r^Jcrtfttmtmm 

§.  II. 

SUMMJRWM.  . 

Omnidjnrd  ,&  iti^ionespoffuntpr/efcrihf, 
JaLiem  prnfa  if  tione  fcmports  Ifingifimii 
vel  40.  MUiirum,  exccjHU  dliquthtuprivi^ 
Ugistu :  quM  tmiimtfefftlianter  frdjcributf» 
titr  tmHpmt  itttmmturiali^veiemmiimmmPm 
fmit»  A;S}6* 

Trihutnm  ,  ^utd  ftltHtur  Principi  Im 
fignnm  fubje^ienis  univerfdis^  velpro  fit^ 
fcndtjs  militum  j  nec  nen  redittu ,  Cen- 
fits yqutsimtriMiimm  regnifepulm  cM/tim 
tuit  ud  fuflentmimtem  Mggu^  utfettirrt^ 
&  Jtempub/icnm  defenderet  ^nuilt  unijui^ 
tempore  etimm  immemmisii^frifctikumtii^^ 
ihidem, 

Etim  Cemfim  emtfiitutus  ftr  altimiim 
V$immtmm  ,  &  temp§ruiu  csmfiitmtm  gU 
certm  termfms^  uel  «dwtm  ^  potefi  extin- 

gui  prdfcriptione  ,  liiet  iliud  fit  in  annuk 
frAjUtionthw  reliHis  per  uitimam  volun- 
tAtem ,  veladcertum  temptu ,  aut  sd  vitsm 
fremifiit,  Mteifmum  fingul^t  prdfiuimme* 
fimt  deemrf* :  ^  |im ft  ihtmfB  rmie  >  mmi; 
a37.  &  s}8. 


PRofiigata  prxcedentt  dubttatio-  23^ 
ne  ,  )am  pro  refolutione  prin* 
cipalis  quflcftionis  ,  iequcnret 
ftatuo  conclufioncs.  Prima  cooclufio. 
Cenfus  univerfim  loquendo  potcft 
omnino  pcrimi ,  &  cxtmgui  perpra:^- 
criptionem.  lu  exprcfsd  Salas  trsff.  de 
Cemfibm ,  dub.  45.  m.  3.  cum  Parladoro^ 
Mk.retsm^met^isn.ee^,  1.4.  $2.  n.  4^ 

&  tj.  n.  44.-  &  ^mmanucle  Veg* 
im  fummn,  &  eptiom,  ver.  Cenfm^cafn 

&  fuppoQuni; .  communiter  DD. 

dum 
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idttm  igeftdo  de varijs  Cenfuiifti  gctie* 
Hbus  affignanutoiptis,  quo  un&quod<* 
que*  pfiB^X^itiif «  iit  tnferiiis  conda-^ 
bit*  Fundanhcntum  vero  eft ,  quiaCc- 
fus,five  rcalis.five  perfona!is,cIt  quod« 
d^n)  )u$  percipicndi  annuam  pcnfio-»' 
nem  iomniaautem  jura}  Sc  aAionet 
frtfKoribipoiruAc-,ralce(n  p^cfcriptio* 
ne  teroporis  longtffimi  vel^o,  an* 
^ru  ,uchabetur  A  ^mttes ,  C,  de  prxf- 
criftitue  30.  vtl  ,\o.  annoram,  Et  licct 
Aliq^ua  juraita  func privilcgiata, uc ne- 
<)uc  boe  «iMonini.  pff«A;rtty| 
^ifint:  camen  luccectam  feguiaritet 
praefcribuntur  tcmpotc  immerooriali  4 
*cl  ccntum  aonorum  ,  ut  rclatis  plori* 
bus  docet  Barbofa  in  dt^$  L  e»inej,C^ 
frjt/criftiffif  Higintd  ,  Vel  ijitUr^t* 

•quod  repccic  i»  L  cmfifit  Cod.  eodem 
titulo  n.  iS.unde  mtm.  x^,  agcndo  de 
irlbutiS)  &  Ccnfibus  principi  dcbiti», 
•dicit)  quud  regulariccr  ejufmodi  jura 

J>r^fcribancur  cempore  immemoria* 
i,  prftcerquatn  fi  agatuf  de  tributo, 
quod  IblvUnK  .pridCipi  infignumfub- 
jc<nionis  univerfalis  ,  vqI  pro  ftipcn- 
dijs  militum  ,  aut  ctiam  dc  rcditi- 
bu  s.&L  Ccnfibus,  quos  irt  creationc  rcg» 
ni  popu1u»conftituit,utRbxindeale* 
wcur  ,  &  Rcmpubltcaffl  defcnderet } 
qu-od  in  his  cafibus  peculiaris  rntio 
inccrvcniat :  illis  vero  cxccpcis,  firma 
omnino  vidctur  rcguia  in  contrarium , 
•ut  nuUus  omniDdfic  Cen(itt|ectara  pa- 
,blicus  rpeAaniadprincipem  ,  vcl  ad 
lBcclcfiam«autctvltatem ,  qui  (altem 
tcmpore  centum  annorunn,  vel  immc- 
rnoriaii  non  pra:fcribatur.  Id  quodam- 
.plius  ex  fcqucncibus  conclufionibus 
".cqnftabit,  ..^ 
:  ^bitci  tafM  poceft  «ralcem  Ceii« 
%lf  (um  conftttutum  per  ukimam  volun- 
tacem  temporalem  confticucum  ad 
jcertum  numcrum  annorum,  vel  ad 
juitam,  oon  pofle  extingui  praeicripcto* 
.fve,  jiizcafapeiilis  difta^.  prcocdeot}» 


tem.vcl  promiflai  adccrtam  nuftierom 
annomn ,  aut  ad  vitam  pi^mitt!etiti9« 
td  promiffatif » iioii  po&  extingnl 
prajfcriptione.antcqaam  fingula:  prajP» 
tacioncs  fint  dicurfa;»  At  facil^  ad  hoO 
rcfpc)ndctur,  eflc  divcrfam  rationctn 
in  illis  pf  sllacionibus  annuis,  atquc  in 
Genftbus  ^-qoaiivit  eo  fflodocoflfttctttl 
finc.  Qgia  illae  pra^ftacioncs  func  itti^ 
mediate,  ac  fingillatim  pro  fingulis  an-  , 
nis  relidae ,  vcl  promiirie,  ita  ut  ad 
unamquamque  cxigcndam  dctur  di(^ 
tinAumfus,  «c  tot  eic  pacce  debitotit 
fincobl(gattones  diverfas »  qnp^  pr«A 
Cationes  folvcndaj,  (cu  quotanni.pro 
quibus  debetur,  ut  ex  didis  c6(lat:un* 
de  ad  obligatioijem  ct^jufquc  anni  er-' 
tingueodam  fua  rcquiritur  prasfcrip-» 
tio  t  npm  mtL  indpit  fturrere ,  nifipoll  • 
elapfum  annnm ,  quo  prseftatio  talk 
anni  folntanfincft  j  «i^iincfic  utnun- 
quam  obligatio  pro  futurisannispoffifi 
cxcingui  pr^cripcioflCi 

In  ^nfit  autcm  long^  atiter  tt  ||i 
rei  hab^ »  qnit  pro  illins  conftictttU 
ooe  nonconccdartfur,ncqac  promic« 
tuntur  immcdiat^  penfiooes  aotUide^' 
fed  datur  immcdiatd  jus  adeasfingu- 
lis  aoois  exigcndas ,  qUod  jus  eft  uni- 
cnm ,  8c  tocum  ^  priodpioaeqditttBr» 
eique  in  debitorc  unica  rcij^Oodec  o* 
bligdtio  rcfpcdu  omhium  pcnfio- 
num  ;  fi  cnim  cflctmultipieX ,  co  ipfo 
a  racione  Ccnfus  deficcrec ,  cum  Cen« 
fus  fttapcd  Batura  »  &  eCcntialicer  fic  ' 
Jus  percipiendt  plwca  penfionea  diA 
Cioais ,  acftacucis  tcmporibus  iblvcn*' 
das,  ut  ex  ejus  definitiOne  cofiflaci 
quae  ratio  non  llat  ubi  ad  fingulas  peflH 
fiones  dantur  fingula,  &  diftindajii* 
ra ,  atque  iodebitore  ftngulai«  aediA 
ciii<6Us  obligasiooet  refpefttt  fingti* 
larum  penfionam.  Quafc  five  Cen- 
fus  fic  conllicutus  pcc  ulcimam  voluii^ 
cacem,fiveper  contra^um,  fivc  pcrlc* 
gem ,  Sc  five  fictemporaUs,five  perp6^ 
loast  fefflpereftttiiicttffljos,  <|aodti(Ni 


^biftatuimus.obligation£annuxpr^  priflcipio  acqoiritaf ,  tt  ide^uniea 
j|a{ioiusceii4i||y|G|;,yl|u^^  '{Cfficc^Ofleperifflipoccfti  ^  ft^ 
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tim  a  priocipio  poteft  puteti  adve» 
fag  ilkid,ita  ut  HhidtfMBDiiidiestiiigirac 
etlam  refpcdu  futtrarem  annorum, 
ubi  fueric  coaipletum  ceniptit-adprs£> 
^twiidum  re(}uiiicum. 


4tcm  annfimmi  tnter  fr^efentest  • 
••    ^  2^  mter  ab  fentes ,  fires ,  m 
fuaerMf  conjtitktus  fo£eff^ 

titMUf*  &  tmM  ftde  ,       '  ♦ 
ftar  tmim  fffejj^  • 
"  nm  tan^uam    ■  • ' 


X  Fars  J^e  Cenfa 


S-  in. 


SUMMARWM. 


•1 


'  SiituUw ,  &  ffohdtnf  tfncUiR»  in  titii- 
frepojitd  exem»h  hypolhecd,  a  qua  terti- 

*  ns  rei  fof[ejf»r  ftabens  titulum ,  dr  bonam  ft" 
'iem  liheratur  frafcriftione  lo.  annorum 
HiiierPrdfentes ,  C7  vi*$mm*bfenres,Hum. 

*'     ftifftUre  ef ,  nt  eBiones  reaks  praf 
*erihantur  'hngotemp6re ,  id  efi,  decennio 
'  inter  prttfentes ,  &  vicennto  inter thfentes  : 
tpfirt  tqueut  intervcniat  titultu  ^(^  bfina 

Jides.  iMUHo.  "  '•" 

*  Si  autem  diSfa  terttm  pifeffor  careat  t$' 
.  ifuto ,  habeat  autem  honam  fidem  ,  pr^fcriffet 
'3  o.  unnis ,  & juffuiet  tfuod  no»  Mmu  «B»» 
'  tampdtm  eodem  num.  13^.  '-  » •  -^* 

*  ^tertiMpofSeforcMjmimmiimbhh» 
^'$em)tvMHeremilM  fdti iffntsi$uii^ 
'^mlno  Cenfut  Ji&m  fettlt  ft^Aete  |dL 
jiMMny';  ihidem, 

^  Art  diffa  prafcriptio  Cenfw  realis- ,  i»f^ 
^fidt fiatim  a  die^  quo  res  devenit  adtieni^ 
*mm  pofeff^im ,  estifiimmiti^ ' 


Jm  ipiioione,qud  tenet  tUirationtCenfm 
eenUs  effeproprid  hypothecdjentinnt  dUtfni 
quod  nen  .im^  frmfitffim  ddvewfm  itUm 
d  die ,  ^no  res  devenit  ad  tertium  pof^ 
fifforem,  fed  a  die ,  fio  faiid  eji  excufi 
J'o  tn  bonis  ffimijfdlm  dihsiorit,  nnm,  > 
«4». 

Mj  verl  mnk^  fmhMim  'eentrmkmf 

s»ivttnr 
mum. 

Vtritm  ,quando  frincipalif  dehiior  fenpi 
fer  folvit  penponem  ,  etidm  fojiqudm  ter* 
imtfiftffm  remfeetnH  frnjfone  hyfotkem 
fdtdm  tamquem  tmram  sb  eo  nuefit^  cufm 
rat  diaa  frdftrifiie  edmiifm  kjfmbmmr» 
emi  n.  14.4..  f' 

-  Kttinu  veri  ofiniimt^  fntm  Anthori 
m  vermm  cenmmnmm  tmtm  ,  tenemat 
dbltgttionem  rei  cenfndtk  mem  efft  frofiSm 

hypothecd ,  ftd  fimftex  onm  talu  rei^  citrn 
dtffcultatem  afferitur  frdfcrtftionem  adi 
Verfua  talem  obligationem  incipere  currert 
^dte^qmreidevenit  ad  tertium  foffeffom 
r#»,  tamqnam  Uktrdj  idqne  ttctt  fHmm 
debUir  mnmcfum  ewfioeeit  im  fitvtmdk 
fm^mikmi^  m^ 


SEciiiidacoadnfio.  Cenfus  realis, 
.ideft ,  cooftitociisifuper  re  aliqua, 
extingiitcur,feu  pracfcribitur  coa«> 
tra  perfonam  privatam  fpatio  10.  ani- 
Jiorum  inccr  praefcntcs,  &  20.  inccr  ab- 
leoces.firesillatoto  eotempore  fuit 
poffefla,  tamquto  libera ,  com  titulo, 
bonaiido,  per  aliquom  tertium  po& 
fclTorem,  qui  fcilicet  eam  non  fubjeclc 
Cenfui.ncc  cft  hsercs  eius,a  quo  Ccnfui 
fubjcAa  fuit.  Ita  Balbus  de  frafcrif, 
^  fsrt.  qudrtd  fattie  frincifalis  ,  q. 
it»  4»  tnmtir^^&q.y.u^/^.verf, 
smt  vtrefofuimnr^Qitteaetfrifficdrum 
'fttdfiionum.  lih, «.  q.  90.  n. ».  &  j,  Soljt 
iib.^.deCeojihtt^  ,cap.  4.  n,  1».  Gabricl 
Pcrcira  plurcs  rcfcrens  decif.  6^.  n.  f, 
Gafpar  Roderic.  de  dmmnis  rtdiiib» 
vtrf,fi€miiniiefmi: 
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■'  i^qui  tertiOf  reipoflcflbr  babens  ti- 
CuiuiTi,  fn  bonamfidemJibenitiirpnK^ 
cripciotiedeccai  «iiiorum  toMrpre- 
leniet ,  ▼iglnti  inter  abfentes,  oC 
COIlfllt  ex  /.  t.  advcrfus  cre- 

dh$fempr/tfcrifti0  cjrptndtur  ^  &  ex  jurc 
Lufitano  ,//^.  4.  OrJimdf.tit.  j.  t.  no- 
tantque  praeter  DoAons  ^ncoifPie* 
fmt  BaciMA  lo  /.  ^»"'  «"''^Cw  mt 
frmeifh^mf^'  C,  de  fr.tfcrift.  30.  w/ 
40.  *»wrii(w,&Molina  1.  dejufH- 
tU^  diffmt,  i^.  mMm.^.  Etquidcm  rc- 
gulare  eft ,  oc  adiooes  reaies  praefcri* 
faaacurlongottBipors.at  ootac  Idem 
Borboa-  «0^  9'  C9d.  di  f^^^crifthm. 
j«. -1/^/40.  innemmy  nmmer.  u.  fer  l. 

'  fnalem ,  Cod.  de  ffdfcrift.  longi  temftris* 
Bftautcm  praefcriptiolongi  cemporis, 
qas  perficitiir  decennio  incer  pr«(eil» 
tes » ScTiceonio  loccr  alifences  .*opor- 
cetquc  uc  proccdat  cum  titulo,  &  bonA 
fide.Covar.  Pincl.  &  alij  apudcundem 
Barbofam  /#f •  frtxime  eitAto  nnm.  1 1.  Si 
auteni  didusce^us  pofleirorcareat  ti- 
cuto,  habeat  eiiteiii  bonam  fiden. 
prtfftrlbec  ttigiQCft  tnnts,Qt  ^/./f 
fmhtmfihritti,  1.  C§d.  de  pr*fcrifti§m. 
^e.velquadfdpnt»  Mnnornm , docet  re- 
fcrens  alios  idcm  Barbofa  #»  diffd  /. 
tmmm§ti/imi  infrincipig,  Ctd,  eadem^ 
mtm,  %i,  oU  iddtc  lilfBcefe ,  quod  talii 
pcrfdKjrtittatllo  medio ,  quod  datur 
IVierbonam ,  &  roalam  fidem ;  quia 
ctiam  bodic  hac  fufficit  ad  prasfcri- 
bendum 30. annis,quod  latius  idcm 
Autbor  declarat  in  XtArii,  tjmfdemtitm' 
^k9,f^&iit  l.fiimimftitmtjmfriit^ 
i^^tt.'%9'^*etdem, 

Nocat  ctiam  Gabriel  Pcreira 
fmf.  nmm.  6.  fi  tcrtius  poirefror  caufam 
habet  a  venditorc ,  qui  fcicns  rem  eflo 
cenfiutem ,  eam  nihilominut  TeoAdiC 
w  immam  ^Tiomino  v^etisus  ignom" 
tt.  ni&lamfidcm  iMhmis  nocere  talt 
tcrrio  pofleffbri ,  ut  non  poflit  prjcl^ 
criberc  ,  nififpatio  30.  annorum  ,  per 
Uitt,  im  Anth.  m*U  fdti^  Ctd.  de  frtf- 

'  ttiftitm.ltnfi  temferit,  Si  aotem  fem' 

Miiftr^tttliMiiiiiiAliaaio^ 


eo ,  qui  cam  maia  fide  Vehdidit ,  fcicn« 
efle  Cenitl^neraum ,  fed  ab  alio ,  qul 
bona  fide  illam  tmetat,  nc  lilietam,  ad« 
dic  idem  Qabr.  PcKita ,  qilod  in  co  ca« 

fu  poferis  longo  teroporc  prasfcribere^ 
&  cxtinguerc  obligatiohcm  Ccnfus, 
eo  (^uod  vitium  mala;  fidei  primi  ven- 
dicerirnoilporrigatur,perdttl.  Ami^ 
mtUfidei,  nifiadimmediatiimttmpco» 
rCm ,  Ut  etiam  rciatis  alijs ,  benc  docct 
Pihcl.  in  Amlt,  m^  o»  24.  ijr  15,  Ctd,  dt  • 
kom^mtt. 

Diflicuicatvef6eft,andida  prsf-  14« 
ef!|itioid€ipiatftatiA  i^die,  quoret 
devedit  ad  CdrCtnm  pofleflbrem  cxi« 
ftimantcm  bona  fidc  cam  cifc  libc* 
rdm?  Cuiutptand  (atisfiat,  refolvcn-  ' 
dum  eft  ex  fuperioribtis ,  ft{ficme  ji  k 
ttmm,  lif.  dod  conVcoire  intel^  Do- 
^ldtet ,  aii  obligatio  rd  1  in  qna  Ceii* 
fuscft  Conftitutus,  fit  obligaiio  pro^ 
priac  hypothccaJ  ,  &  fic  acccfl^ria 
pro  fccuritatc  obligitiotii  pdrfonali  e- 
Jus,  quiCenftim  codftinii|j  &  bsre- 
dom  lllitit,  fel  ibl&m  ilc  qtiifddafli  o- 
mtt  fel  non  fupporieiis  ulUm  obliga^ 
tioncm  perfonalcm  ^  ftd  tatitum  aflS- 
cicns  Immedtat^  fcm ,  &  mcdiantd 
illa  ejus  pofleflbrcmi  ita  tic  fe  petem'* 
pta ,  tota  obligatio  fol.feftdl  penfio- 
hHm  oecifoalem  tttiifAi  hf  Inqotf» 
controvcrfia  pfima  feottitttia  tcncCg* 
illam  obligariohcm  elfc  proprise  hy-» 
pothccae.  Secunda,  efle  tantum  onul 
rci ,  adinftarfor? ittttit»  ttt  dtato  IogoI 
fidimu^ 

In  pMcAiltl  cfgo;  «cAetftf  tfii  ip 
prima  Ientenda,'qtf6d  reafit.obfiga-^ 

rioccnfualis  eft  proprtst  hypothecx, 
(entiunt  multi  non  inciperc  diAam 
prSEicripcionemcurrere  adie ,  quo  rc^ 
4leventc  ad  Certium  poifeffenm ,  fedl.; 
Iltempore,  qoo  fa^  eft  e«dttw>  in 
boois  priocipalis  debttoriti  «joiaanctf 
ejufmodt  cxcufllonem  nob  potcft 
crcditor  agcrc  advc^fus  cum  tertluoi 
pofleflbrem»  Antk  htc  fi  debittr,  Ci 
dt  figtttt,  Costra  fmjpedlUfiir^itfiiceilf 
#B  jttte^gife  nlBttcunit  pcsieiMo^' 

ftft  tdtm 
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k  tum  fifftifihm ,  ifi/«^ ,  Cd^^.  de  frtft 
<rif$.  mgim* ,  v€l  am*drM^mts  tmuhntn, 
lca  ioqoesdo  ibibktd  ide  pnBfcii^o^ 

«e  concra  li|^otliecain  ,  <iua  ccrcius 
poflcirortcnccur,  doccot  Alcx.  cfffr/t/. 
58.«.  9.  Ub.-^.G^tnndecif.i^.  num.  5. 
decij,-^f,  mum.  i^jwt^^  »mn^  ubt  aic  ica 
liiireiudiGatim  folMe  «egno  LuiMi^ 
^  110 ,  anno  1^64..  A ze vedo  ,  &  alij ,  quo$ 
'«tatS^ctrusBarbofa  l.  5.  Ctf<^.  de  pr^- 
Cfip.  trfg$»t*,wl  ^tudntgint*  MnsrHm  4 
mum.xij.  Ec  in  fpccic  de  prscfcricioa* 
concca  hy  pbthecariain  proCeo&iAK^ 
liopoMbie  «il^ndo ,  CaAmet»  im^ 

Ahj  nihilominu^s  mulc^  probabi- 
lius  docenc  ,  iion  obftare£iiftam  noa 
ifleftMHBoiien  boMi  pcioi^pilit-. 
Mitorit  ,quomiiius  praMptio  coor. 
tra  hypochccariam  incip^rc  poflit  k 
die,  quorcs  obligata  dcvenicad  tcr- 
lium  poflcflbrcm.  Ita  Balbus  ^turfs 
fmtefitfU  f»tis  pimcifdlU^  fudfi,^* 
fik  mfmm^'  NeguauKliii  de  f^mm. 
^/MT/r,  mmk0s.  mmtm  3.  Pinclus 
imAiab.».i^  iritemtde^  wmm.  48.  C,  de 
tsnis  msteritis^  Pctrus  Barbofa /«"«^** 
gume.eitMte,  &  in  fpecicdeprdBrcrip? 

tione  coflcm  hypotbmn 
giftgnrfm  pencs  ccrtia«  foflqflb- 
irem ,  SoUs  Hk,  3 .  de  Cewfkm ,  cef,  4.  fah 
m»m.  %%.  verf.  fecnnde  f  inie  ,  & 
JHnlti  aUj  ,  quos  referunt.  Probacur 
ttun  ex  geoeralicace ,  A  1.  s.  Cm/. 
mhferfm  ermUteremffdfcrifiie^  tu.m  ex  jii»- 

jvbifi&Wio  lih,  4«  <Ni#n|lr<<^<<^}*  f • 
i.ubi  cxprcfl^d  habecur.,  tcmpos ,  qu(x 
Ccrtiusrci  pofTcflbrcontra  hypotheca* 
riaro  prasrcribic,  compucari  i^dic ,  qua 
iCMdeain  perveaic  Giimtinb  »&  00-. 

■  aa^e. 

Nec  fundamestam  aiverfario--. 
rum  vim  habcc;  quia  cfto  crcdicor; 
Bonpoflic  agetc  bypcthccarii  advcr.. 
iui.certium  pofleflorem  ance  excuC- 
fiooem  prindpalis  debicoris,  cameii 
poteft  facild  hoc  impedioMotum  tol- 
lci\R,jBt;fic  pcriBdchgb<«ur»ac  fi  aoa 


ftiiflecimpedicus,  h^ifmAmt  iithns^  im 
frincifh.  ff,  df  emmHi.  &  eUmmnjirdt,  * 
iat^Feiimu  rm  eefK  em-irm^imigi  -m, 
4efrefB9llfn»m,  wmqtie  aliqaib,uf  ez* 

emplis  in  rcm  jrracfcTitem  confirmat 
Balbus /*«a//»/* ,  «nw.  7,       8.  Quare 
nihil  di^dlac  pra:icriptiooi  obftac  im* 
pedimintom ;  qnod  bbccnditorex  eo 
qaodnon  fic  iaAa  catuffio  io.ljeiils 
prtncipalis  debtcoris.  Adde>  licec  iii 
'ordibarijs  hypochccis  rrtJn  poflit  ter- 
cius  poflciror  inchoaitc  prasfcriptio- 
fiera  •advcrfus  hypotheeari^m»  ante 
ifiiiAitm  tiidam  eseofiiofieai'i  id  non 
babece  Kicum  itiiiieGie/  de  qoa  lo- 
qutmor  1  quia  ut  farcncur  Authorcs  '\W 
liusprimae  fentcntia;  rclacx  num,  240, 
inquanunc  proccdimus,  hypothcca 
.oeiifaaitteftirrcgularis,  &  hochabec 
fpeeiale'»  ot  ctediMC  poflic  exigcra^ 
penfioncm  a  tcrtto  poflcflbre  ,  noii 
cxcuflb  principali  debitorc  ,  uc  vidi- 
TDMs  fecJhne  7.  nwn.  ii8,Vndc  inhac 
ipcde  ceflac  omnino  impedimcotuoi 
Cfedftoris,  propcer  quod^o  alijs  hy- 
pothecis  videbacur  ,*DOO  pQ|e  lodio* 
ari  difta  prafcriptio,  antequam  princi- 
palis  debitor  cxcutcretur ,  ut  optimi 
notavic  Soiis  difie  verfrf/ecnndu  efsmie»: 
.  imfim^  . 

Sedqnid,  fili,  i|«ICeofiim.eoo* 
'  i&tmtt^  eftpriodpaUs  debitor,tcm^ 
pcf  folvit  pcnfioncm  credicori ,  etianfc 
poftquam  tcrtius  rem  cenftialem,  fca 
bypothecacam,  abeoaecepic,  &  ur 
fibeaam  boai(-  fide  M«Mc  ?  Caflkocus 
mk^A,miAfim  facioalbus  proliic.  «bii« 
cuffcre  pasferiptioaem.  ooatm 
pothecariam,  quandiu  credicor  pen* 
fiones  rccipit  a  dcbitorc  principali^ 
■  i  ica  u^  quamvis  ccrcius  pcr  triginta  an* 
'  nosremcom  hou^Mif^^edtiiit^  tan^ 
quam  libci  am ,  nc^  detur  pfttftrtp^ 
ciOjfcdquandocamquc  dcbiror  prin*i 
cipalis  cefravcric  folvcre  pcnfiones 
poflit  crcUitor  agcrc  hypothccaria 
fadveriiis  illum  tercium  pofl^cflbrem.. 
Quam  ieoccnciam  ^  mulciicv  :4i|a|ii^ 

^^iftf :  Oafpar 
Rodo- 
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RodeHc. .  ie  'mkJ^  uditihm  >  Hh, 

pA  mitm,  6if.  iftrft  ffd  $fim0 

C.tfiinei,  Oppofitum  vcro  docec  So* 
Jis  diHo  'vcrf.  fecahdi  ^pinia  ,  f  Mulo  tm* 
te  I  Nrm  /iitnch  verf  Jer>nrnti.  Alij  au- 
tem  mcdiara  fcquunfur  viam,  utFoU 
leHus/fjffk  di  Cenfibui  ,  very^  ^  hH]»f- 
mtdi  cenfiudig » »««r.  ^5.  sd  fiMem  ^  pagi 
Si.  &Barbora  inl.t.  Cod.  deffd^cfipti^* 
we  trigitita  ,  i>el  (ju.idr&^irtta  annerum , 
num.  104..  dflercnres,  fi  crcditorigno* 
ravic  rem  cffe  ahcnacam,  quod  de 
re  pTmi^m\iwJ,veriits  tff'  de  frtmi§* 
wilftis,  eftque  ignoratltia  probabiUs« 
cum  fic ,  de  &do  alieno ,  /« fitudi^f,fr§ 
focia.,  admitti  pofle  in  co  cafu  opinio^ 
ncm  Caflanei ,  quod  tunc  nihil  crcdi- 
tori  imputari  poflic»  ex  quo  jusamifc-* 
ric  poftalahdi '  Cenfam  i  poCeiToie 
hypothcca;.  Si  autem  (civit  tCCpAlfiis 
cft  rem  poflTideri  a  tertio  ,  tamquam 
omnino  libernm  ,  tunc,  quhi  ei  poreft 
imputari negrtgcntia ,  pra^fcriptioncm 
currerdadverfuseuin.  HaEcdiftiaAio« 
qua;  ab  alijs  eciam'adiniiticur,  qoos 
referc  Gafpar  Rod«ric.  fiA  di&e  umir, 
6^,  mihi  videciir  vcrtor  ,  cujus  fccun- 
da  pars  inde  probatuf  a  Barbofa  ;  quia 
crcditor  (ctcns,  &  patiens  rcm  poiTide-^ 
ri  ^  tertto,  ut  Iftyeram « Tidecur  ex  tali 
negtigentia  atAiftereraao  qoafi  pof^ 
feflionem  civilcm.  /.  qBMuvu  ,  46.  ^ 
de  actfnirendd  pofiefiione  ^  l.  fi  de  e«  ,  $.1. 
jf.  eodem  tiiulo  ,  &  idco  quod  pcnfio- 
nesintcrim  recipiac,  non  efficic  quo^ 
snints  pofleflbr  adTerfos  eum  prflBrcri« 
bat;  Prior  ver5  psrs  iliflicienter  prob»« 
tur ex  addu<flis  perCafl^aneum ,  &  Ro- 
dcric.  Sc  faciunt  qu:^  tradit  Stephanus 
Gracianus  tomox.  difcep.forentium^cgf, 
m».  j2.  ubi  pfd>at  foiutionetil 
^am  per  debitoiem  prindpalem 
cooiticaere  creditorem  in  quafi  pofTcr* 
fionc ,  eamqoe  noceredebttoamimii 
principali. 

-  Retenta  vero  fecunda  feotentia 
relata.  Mfv.  340.  qadd  obllfasio  rd 
.ceofuialia  non  cft  obli^tib  prc^iv 


Utveram,&coramunem  <icfrn<iimus 
diHdfea,  7.  num.  uo»  &  feq^j,  ciira  ul-. 
km  dilficultatemtcocAdiim     \  dl» 
tam  prjcicriptionem  incipcre  cuitere  it 
dio ,  quo  rcs  djvcnit  ad  tc  »  cium  poflcf- 
Ibrcm  tamquam  libcra.  Kuto  piuctj 
quia  in  hac  fpccie  non  lubct  lucum 
ulta  exGuflio  prius  fiicienda  tnboniS 
primi  debicerisiad  hoc  utcrcditor  poi* 
fit  agerc  adverfus  illum  tertium  pof» 
fcirorem  ,  fiquidcm  ubi  rcs  in  eum  fuit 
translata,  nuUa  omnmo  inancc  obli- 
gatio  in  primo  debitore  .  fcd  tota  rc- 
fidec  penes  Ipfum  podeflbrenn  ,  &  i* 
tantum  dftconvenleridus  pro  penfiOi* 
nibus.  Ecita  cefljt  illud  impcdimcn- 
tum  crcditoris  ,  proptcr  quod  retenca 
^lia  alia  fcntentia  ditficil^  videbatur» . 
prsfisripctoneffl  adverfus  illum  poifo 
inchoari  afitiilid  die « quo  resdevcnit 
tamquam  libcfa  ad  tertium  pofrciro- 
rcm.  Undcctiamin  hacfpecie  fimpli-  , 
cicer  videturdiccndum  ,mmimd  obP. 
tarcdi^jBpraifcripcioni ,  quod  primus 
debitor  nuoqilamceflaverittniblveii^ 
dispenfionibuscrcdicori  jttiam  igno- 
ranti  rera  eflc  aticnatam,  Quia  licet 
folutio   concmuata  pcr  dcbitorcm 
principalcm  confcrvct  creditorcra  ia 
quafi  pofleflione » qua;  oocec  lielaitoci 
minus  principali ,  ut  non  poffitadve^ 
fus  cumpraefcribcrej  id  non  Tidetu< 
procedere  quando  folutio  fic  pcr  ali* 
um,  quinon  elt  principalis  dcbitor, 
nec  idfacit  ezcommiuione  ^  aut  vo* 
luncate  ejus,  cnius  iooo  foliitt ,  . 
talis  folucio ,  &  fipoflic  faccrc  mciii 
rcm  cond«cioncm  dcbitoris,  cti- 
.    am  ignorantiSj&inuiti,  acdc-» 

tcriorcm  non  poceft ,  iiK 
I  . .       Ittbetur  l.filvendtjf» 
de  rtegii^s 
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fy9d  primipdiis  dtbitor  Cenfus  rea* 
JUftfu/qMe  hjeret,  n^n  prafcrtbtt  re-  . 
^klartter  Itberationem  a  talt  Cen" 
/u  pr^ter  mulam  fidem:  fiau' 
$imi^mfidemhMktst^iidd 
tiUtm  fwjtjtribf^fptf 
fueu(rM£ints  sm*       .  ■ 
mrtmh 

>  IV.  ' 

4 


PriuciPdlis  Jebiter  Cenfm  reilis ,  idefl , 
^mfemfnm  Ctitfm  $kiigAiit ,  non  pfMf* 
«nto  regaiMriter  lAerMWKm  frtfttr 
Um  fdem,  tmm. 

Si  dutem  bontm  fdrm  h/ihe/tt  ,  ^tefi 
frtfcriberefp*tio^o.M»$rum,n.i^7. 

^etnodo  fidre  fefity  ut  quis  rem fu4m 
hyf9thttwkfh\  Ctnfumve jHper  tuemtfii* 
nttrHt  &  mbiUmmks  ttm  fefsidtsthttm 
dft  ftMUjuMmlibertmf  ibidem. 

Sidefnn&us  m»Um  fdem  hiMeb»i ,  t^ 
ttdem  tn  htxede  referitmr^  ntnfttefi  talis. 
hetftt  frMhtrt :  &  k  ttBtrs^  fidtfiutBm . 
htiMmiUtm  kthuit,  tsdt^t0  i»  iuftd*^ 
ptefi  hdres  frdfcribere  ,  ttiesm  titftrftms 
deftn^i  ^  utendo  accef^tene  temporif  ^  ffve 
difunam  rtm ,  ut  libersm  foffedtt,  uum, 

SidtfimSmhtittmiidtmiMhtUttiiteftt 
mert  mtitm ,  tt  qutd  tnte  exfletum  temfm 

ftetfcriftitni  necefforium  novit  rem  effe  t~ 
hkgttom  Cenfni ,  nen  foteft  csntra  ttitm  t^ 
idig*ti*nem  frafcribere.  ibidem, 

Vtrum  ifuMtidt  dtfutQm  mtlimfdem 
Muit ,  foftt  ejm  iuittfrdftrAtrt  ,fihum* 
hett  bonnm  fdem\^mtiitfr4^r^ittttm 
i  fe  inchotri ,  nen  tttendo  scce^itne  temfO' 
r/f  ,  quo  defunam  mu'4  fde  ftfftdiii  Pf*- 
m*  fententitnegM,n.%/^^. 
Ljm  fitndtmewtmtttt, 
\Mttmidkfmftmtit  tffrmtt,  n.  iiftl 


DeCcnfu.  T 

dmnm  hmdm  f^<t  fftfcf^t  Ut/lftn 
hmgifimtt  tftutmttm  ttmgt.ttmftrt,  mtm>. 

.indkinm  jfnthoris,  num.  153. 
Stlvuntur  fiind^menttfrima  fententiet^ 
num,  x<i^.& (eq<i. 

.  Seenndumjm  Infttmnm^  ifiendt  ugi^ 

tur  de  prxfrtbcndo  contr*  hy-te/hccam  fer 
debtiorem  principa  em  ^  vel  ejm  hxredtm, 

fpAtie  vi^inti  snnorum  inter  frdfentei ,  td- 
iis  frufcrtftio  cenfetur  temforis  longifimi  » 
ttte  rttfntrit  titnimit  » fed  ttnti^  btmtm 

/dtm. 

Ex  refrefentttione  defi4n3i  mdtm  fm 
dem  htbentis  Jolum  fiilione  juris  dtcitur 
hares  moUm  fidem  hthere ,  qu*  maU  fides 
fi^A  non  tmfedit  frafcriftitnem  temforis 
longifitmi,  nnm,  t^f. 
.  Obiigatio ,  (fu^hdres  tenetur  exoner*re 
tnimim  defunffi ,  folvendo  ejtu  debits ,  ft* 
(um  hihet  locum ,  iftf.indiu  creditor  non  Um 
mittitjus  exigendt  folutionemi  hoc  autenu 
jm  tmittit  thdrede  etdverfus  iffumfre^rs» 
heifte.  ttmn.  t^6. 

.  Sjnftlum  remttefiii»  etnfs  dtmni  mtm 
ttmetur  *d  t  efiitutituem.  ».«58. 

Si  defunlfns  rem  *lienAm  maU  fde  ven^ 
didit ,  non  liberdtur  ejns  hdres  *b  obhgjtta^ 
ne  refiituendi  exeo^  tfutd  emfttr  rem  frdf- 
erifftrit^  etdemnnm,  sfX< 

Pfdfcriftio  htbttvimfSiistftmis.uffeff0 
ftlius  debiti ,  ttmirt  ftttd  frsftriftnm  ejf^ 
ibidem. 

Licet  ddmittstur ,  if»"^  hdres  tenetur 
tietmertrt  tnimtm  dtfunBi ,  nen  thfioMt 
^utdfTdfcrtfferit  rem  fofieffdm  mtU  fdt 
h  defHnHt ,  udhm  iiU fitferifsitti  ttnhim  . 
ftmlt^ftttfi,  m. 


TBrtit  concliifio.  PrtnciiMlisde^r 
bitor  Cenfi»  realis ,  qui  icUt* 
cet  rem  fuam  Cenroi  obligavit  ^ 
fion  prxfcribit  regulariter  liberatio^ 
nem  a  taliCcnfu ,  proptcr  malam  fi- 
dem  i  fi  aucera  bona  fide  rero  ,  ut  li- 
htxtm  pollbdlt ,  praBfcribitrptdo  qii** 
di»gin(a  annorum.  Et  Idem  dicaMMI 

fCt 
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fesdtfvenir.  Prlorem  part£hujuscon- 
clufionis  tradunc  Baibus  s.  /^^^  f «-f 
Uf&rtit  frincifMlii ,    7. «.  4.  Valfticu» 
«M^.  49.».  to.  Btconftac  &cile  tr« 

gumcnco  hypothccac  ,  contfA  quam 
licjt  principalis  dcbitor  pracfcribcrd 
pocuiiicc cum  mala  fidc,  actencojure 
ctvili,  itt  probat  testns    /.  tmmimifm, 
fm^%.%.  C,4epitfcrift  )o.  vr/  40.  mh» 
mrtm:  hodie  cameo  ez  difpofitione 
juris  canonici  ca  praifcriptio  non  pro- 
ccdit  ^cap,  fin.  de  pr£fcrift.  Balbus  vbi 
ft?'    3. ».    l^arbofa  diii4  /.  r«w 
jfiMii ,  iwfnimeipit  ,  «r.  jt.  U  alij  >  quos 
refert.  Quando  enim  prsfcriptio  ad 
peccatum  inducic,  ut  tn  pracfenti ,  juri 
Ctnooico  cam  cxcludcnti  ftandum  cft. 
Atqae  in  fpecie  didam  pra^fcriptio- 
nem  cum  mala  fide  excludic  jusLufi* 
tanam,  loco  ftattm  citando. 

Alia  pars,  quod  lcilicet  ilte  debi- 
tor  praifcribcrc  poreft  cum  bona  fide , 
fpatioquadraginca  annorum ,  proba- 
tur  (imilicer  argunicnco  hypothecjc, 
contra  qaam  ipfe  principalit  debitor 
bodie  tlio  temporii  ipacto  praefcribit 
cum  bona  fide » ut  probat  d.  l.  cum  no' 
tififmi ,  in  principia,  junfio  §.  i.  &  ha- 
■botur  exprcflc  jurc  Lufitano //i'.  4.  Or- 
dia.  ttt.  i.§.i.  &L  ratio  ctt ,  quia ,  uc ait 
BaldosrM/^/.  ii^,  fncy  M,  t.  &  ex  eo 
BarboTa  faf,  m,  at.  terminus  40.  an- 
norum  eftterminus  omnium  adionu, 
qui  praEtcriri  non  poteft)  quia  cft  ter- 
minus  vic^e,  &  morcis  ip&runi  a^io- 
num.  Imo  jus  Laficanum  itcscit,  fo\hm 
ad  prsricribeiMlum  inoer  abfentes  ezU 
gic  in  c-ifu  propofit04o.  annos  ab{qiie 
mila  fidc  :  inter  praefentes  vcro  rc- 
quirit  tantiim  lo.  quod  fi  qua:ras, 
quomodo  ftare  pofiic  ut  quis  rcm  luam 
hypochecaverit ,  Cenftimve  foper  ei 
condituerit ,  &  ntbilomin&s.eaao  pol^ 
iidcac  bona  fide,  ut  liberam ,  prouc  ne^  • 
ceflarium  cft  ad  przfcribendum  ?  Ref^ 
pondecfacil^  Barbofa  fup.  »•  pofic 
hoc  ibire  quando  non  per  ie  ipfum , 
ied  perprocniatoiieai  rein  oUigayit» 
nec  de  gafi  Q|)liM«iBin*  flBCBnaa» 


torcm  impofita  ccrcior  fuic  faAus.  Ad- 
do,poirc  eciam  id  concingcre,  quando 
lem  pes  le  ipfiim  obligavit ,  at  remli* 
fionem  utis  obtijcacionis  obtinuic  ab 

aliquo ,  qucnr,  putabat  habcrc  potefta-^ 
tem  ad  rcmitceodum,cumre  ipfaeam 
Don  habcrec 

.  Qaoddeoiqueidemdicemlamficde  14! 
hserede  debitoris  principalisf  qftsr  erac 
utdmaparsconclufionis,  fine  diificuU 
tace  procedic ,  quando  in  harrcde  con- 
tinuatur  eadem  fidcs,  cum  quadcfunc- 
cusrcm,ucIiberampo{fidcbat.  Nam 
fi  defiinAus  malam  fidem  habebac ,  & 
eadcm  reperitur  Inhsnede  cetciffimfi 
eft  hunc  pra^rcriberc  non  poflc,  qucm« 
admodom  non  potcrac  prsrfcribcre 
defundus:  &  d  contra»  fi  dcfiindus 
bonam  fidem  habcbac,  eademque  eit 
io  hcrede,  nondubium  eft ,  po^hs»* 
tedem  prcforibefe,  idque  non  cantjiai- 
cx  propria  perfona ,  fcd  etiam  ex  ptr- 
fonadefundli,  utendo  accciHone  tem- 
poris,quodcfundus  rem  ut  lit)eram 
pofledic  I  uteft  nociflimnm.  Nalla  eti^ 
amdifiScuItaseft ,  quando  defiin^» 
booam  fidem  habuit,  hscres  ver6  msh» 
lam ,  co  quod  ante  cxplctum  tempus 
praefcriptioni  neccflarium,  novit  rcm 
eflc  Ccnfu  oneracam :  cunc  enim  mi« 
aimd  pr^fcribec.  Nam  lioeclecondum 
jas  civilead  praetcriptioncm  fuHiGeNC 
adcfle  bonam  fidem  a  principio ,  ur 
conftatrx  /.  C .de  nfucApione  tr  inf- 

farmAttda ,  &:  przfupponitur  tn  l,  fi  qui$ 
mftiiMiStif  t.  C.defTJifcript.  30.  t/r/40. 
«MMrMr  s  hodie  camenidiion  admitti»  - 
torquiajuscanonicum  prcicripcion^ 
impedtt ,  quocumque  tempore  mala 
fides inCerveniat  jcab.fn.  deprafcript.  Sc 
nocat  Pecrus  Barboia  it»  d.  l,fi  ^mis  em^. 
timM  fiMffmeifit  ftt.  4.t. 

Nonlevisaucem  difficultas  eft»  ot  S4jj 
trftmquando  defun^s  malamfidem 
habutc,  poffitejus  htrres  praefcribere» 
fi  bonamfidemhabeac  ,&  velic  prc(^ 
criptioncm  k  fe  inchoari ,  non  utendo 
acoefilon8twipofit>qiio  pHideocAi 

«11 
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in  fpccic  dc  pracfcribcnda  libcrationc 
a  Ccnfu  rcali.  fialbus  4.  fm.  tfmu . 
fvtu  ^rimifndis^  4f*7,it,^.  &  Valarcux 
unfmlt,^^.  n.  10.  Hoc  iplum  /n  tcrmi- 
ris  jjcncrahbus,  docent  idciii  Valaic. 
ionj  ut.')'}.  u.i'  ubi  id  ampliat.  utpro- 
ccdat  ctiani  quoad  praicriptioncill 
temporislongifnmi,  Molina,  di^*  <y. 
».  4.  IBr  plurcs  alij>  quos  citam ,  eftquc 
C6fnii0ts  ftntcntia  ,  pracfcrtim  Ipcda- 
to  jurc  civili:  nara  fccundum  jusca- 
nonicum,  qiulti  ccnfent  didum  hac- 
rcdcm  pra:fcribcre  pofle,  fi  ex  propria 
pcrfonavcllt  pr«fcriptioncm  incipc- 
fC,utvickTc  cft  apud  Petrum  Barbof. 
im  Jliihrua.C.  de  frdlcrift,  iQ,vH  40^ 

«r**f»w, /».234.. 

Fundanientum  hujus  (cntentiae 
fu mitur  cx  celcbri  ce«iu ,  #»  /•  f<M»  hd- 
tis^  f.  de  diverfu ,  &  temf»r»libm  fr^f- 
tyiptienthM,  ubi  exprcfsehabctur,  ha- 
rcdem  illius,  qui  rcm  poflridcbat  cum 
mala  fide,  prsefcnbcrc  non  poifcctiam 
fi  ipfe  booam  fidcro  habcftt.  Quod  fi- 
iniHtcrhabctur«/.«^'i«w,  C. 
miA  de  HfHtAf  fnthns ,  &  §,  DimittM,  Imfi. 
de  ufiuMpitnittts.  Ratio  vcro  cll ,  pri- 
mo  ,quiah£rresreprcfenrat  pcrfonam 
dcfundi,&  idco  malafidcs  dcfuodi 
ci  noccc.  Secundd,quia  hsrcstenctur 
«onerare  con(clcmiamdcfunai,r^. 
f0,defifiiltMrif  ^&CAf.  irf  litcrli  de  raf- 
fmhi*6.  Undc  licct  ha:rcs  inchoando 
a  fe  pracfcriptioncm  lcgitimd  videatuc 
pr«fcripfiifc  tam6  cttm  anlma  defiincr 
ti  fempcr  fit  oncrau  dooec  mald  abla- 
Xum  rcftituatur ,  c»f.  fecitttm  de  teguUe 
\nris  in  (>.  nuUa  obftantc  praefcriptione 
cogctur  rcftitucrc ,  &  ita  nup^uam  io 
effcdu  rcm  pra:fcribet. 

Gontrariam  fcntcntiam  ,  quod 
W»  im&podittalishflnes  fc  tucri  praiicri- 
pcione,  fivdit  eam  a  fua  pcrlboain- 
choari,  tenct  indiftindd,  rclatis  alijs, 
^oWiLth.  1.  deCenfihMyC.  $./».31.  candcm 
magis  approbat  Mcnchaca  iUufirtiiif» 
fmHriveffKhm ^ct^f.  73. ».  vidctur 
cdam  tcncrc  Covar.  1»  f^ffiU  f»ffif.^ 

4..-  •. 


dcrat  ultiiin  verba  ttrifd  i,  tum  hirisT 
ibi ,     e»sm .  reiie  dtfemdetur  ,  eim  ex» 
trdimmt  rti  tetta  ^dti  rdti»  mett  tne»tmr% 

quibus  vcrbis  latis  infinuat  liirifcon- 
fultus,  lolumc.i  legccxcludi  prafcnp- 
tioncm,4ua  harwi>  fc  vciit  tucri,  utcn* 
doadcompiemcotum  ilUus  acceptio-' 
nc  lemporis,  quo  dcfun^tus  mala  fidc 
poifcdit'  £t  hoc  eft  prscipuum  funda- 
mcntum  hujus  fcnientioe.  Qucd eciam ' 
dcluraiturcx  ali)s  tcxtibus  proliipcri- 
ori  fcutcmia  addudis  ,  in  quibus  ca 
tantum  ratione  cxcluditur  .didos  h&» . 
rcs  booa:fidci,  nc  poflitpffffcribcre» 
quod  talis  prseicriptio  juftum  initiom 
non  habucnt. 

Alij  vero  admittuot  didum  hxrc-  ^ 
dem  voleotemale  prafcriptionem  in«  ' * 
ciperc,poflis  prsefcnbcre  Gempor^lon*»' 
giflimo,  id  eft,  vel  ^o.aonoru  m ;  Sc' 
lolum  exciudi  ,  nc  poflit  pra-fcriberc 
longo  temporc  ,  id  cll ,  dcccnnio  intec 
praicntcs,  ^  vicennio  intcr  abfcntcs, 
ita  PetrusBarbofa  iii  rmbrie* ,  Cttd,  de 
frs^ftime  30.  wl  40.  Mmssernmt^  mmmS'' 
Sjp.  (5"  240.  jfsK^tJ  ntim.  II y.  cum,  feqef^ 
additque  hic  Auihor,  hanc  fcntcnrinm 
proccdcre  ctiam  fpcAato  jurc  cano-  • 
nico.  Qjiod  vero  admittatur  pra:fcri- 
ptio  tcmporis  longiffimi  incipiens  ab 
h^rcdc  ,  tcncnt  plurcsapud  Valafcuai 
diciA  i  finjftli.  pj.fahaum.  8.  ubi  tamcn 
malc  pro  ca  rcfert  Banholum  ,  idquo 
magis  rcceptum  cilc  afferunt  Tiraq. 
tr40,  de  pr^fcrtft.  gU(f, »,  verf.  &  hac  pof., 
terierj  Socinm  enmfitie%t>i,m,  1.  nd  fimt»  • 
iib. ».  Menchaca  fnf.  n.  7.  Probatur-  ' 
quc  hac  rationc  a  Barbofa  fufrs  }  quia 
prscfcriptio  tcmporis  longirfimi  pro- 
ceditiurecivili ,  cum  vcra  malafide;  ' 
crgo  ifortiori  cum  fida,qualis  cft  quas 
iingiturin  haercde  ob  reprcfentation^ 
defun<^i ,  qui  rcm  cum  mala  fidc  po(« 
fedit :  &.itanon  debct  ccnfcri  ,  quod 
pcrlcgcspro  prima  fentcntia  allcga- 
tasfucrit.cscluia  ejufmodi  pr^fcnp- 
tio.  Neqne  etiam  «lod  jut.canonlcum 
cam  impcdiac  1  tpU  hoc  jns ,  Ucet  ve- 
9lk}fn^cAf^fmimcWfk  vwamaia. 

dc* 
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de  i  nOn'tamen  cum  fiAa  ftit  «dvertit 
Baldittf S9p.  to.  iiti  i«  &  Cor- 
BeDS  «Mj^  tl;  m,  $.  adfi$m,iik:^  -  -  * 
Otnnes  hx  iententiae  fum  pnibl» 
biles ;  fecunda  ver6 ,  &  tertia ,  quate* 
nus  a>nveniunt  in  admittenda  pratA 
cripctone  temporis  loDgiffimi  incipi* 
cmeabhasrcde,  videofiif  prcfereiidtf^ 
klqiw.  oolm  fiifldt  wi  omitaKMiftiii 
vafitttttm  xitdmm  pattis  noftrc  con- 


dit  Barbofa  h  A  l  ti.  irt.  t.  ie ff^fcrip^ 

gHHirum.  Satifquc  aper-  - 

t^miitttr  etmiem  5.  i.  tegis  Ufitgmd^ 
libl  Ad  talem  jpraftri^tioticito ,  tioa 
poftulaturtitulus,  fed  fDliim  qtiod  hoii- 
conftct  de  mala  fidc  illarum  perrohai 
rum  j  quod  cft  proprium  J^«£ctibtib^ 
Uis  tcmporis  loDgiffimfj 

Atl  prlmatt  deiade  i^tlbnem  pe-  s|t 
tkamcxco,  quod  b«i«|i  repi^otac. " 


clBfionissfiquidcmadmilTa  tali  praef-     pcrfonam  defunfti ,  qui  prtffcrib 


criptione ,  quemadmodum  primus  de- 
bitor  habcns  booam  fidem  potcft  ex 
propria  pefibmi  Ipatii»  quadrsigiiita  ati* 
aoram  imtfcribcre  liberationcm  ab 
hypotheca ,  &  Ccnfu  fupcr  re  fua  conf* 
Ututo  ,  ita  idetiam  potcft  ha^rcsbonae 
fidci ,  quando  dcfUndlus  ,cui  in  re  o- 
bligatafucceftlcmalamfidem  habuit, 
in  qnotmtiim  emt  dlfficnlcm. 
954-    Ntefimdamentaprimie  fentetttiip# 
quae  fola  nobis  adverfatur ,  taagnum 
faccffunt  negotium.  Nam  lcgcs  pro 
iila  adduAc  ,vcl  folumprobanc,  noil 
pofib  hiimdem  ptiifisribem  jnvando 
•eacc3effionecemt>oris,quo  defunAut 
rem  mala  fide  polfcdic,  uc  in  funda** 
incntofccundaf  fcntentiaE  dcclflratum 
cftsvcl  fietiam  cxcludunc  praefcrip* 
rl€|Dem  mcipicoccm  ab  h^redey  pro* 
4DediM(  de  pr^fiifipdone  km^  cein* 
^Ofh,  non  Tcr6  ccmpotis  longiffmi^ 
«t  pi^otenia  fcntentia  probamm  eff* 
■JtJbi  advertc,  quod  in  hoc  regno,  quan» 
^o  agitur  de  h^rcdc  pr^fcribcnte 
•rontfa<  tnrpodbwGun  inter  pr^entcs, 
miTHMii  wpgiwmmn  -cenicn  vigmii 
«Dnpmm  »  ^aiA^oco  pr^fcriptkmii 
qundraginta  annorum,quam)uscbm«i 
jnune  conftituit,utprincipaIis  debitor, 
^ '   -vel  C)us J)^cs ,  pr^fcribcre  poflit  con* 
cm  h^poihtfcam ,  intliafiis  regni ,  Mf» 
«f;  orMM.tit,^.  4. 1.  conftirait  pr^ 
criptioBcminterprcfentes  vigmti  tn- 
«orum  ?  &  ita  boc  tempus  in  tali  cafu 
•debcc  apud  nos  cenferi  longifiimum, 
.  «z  rc^ula ,  qttod  fubrogatQffi  (apit  na- 
torsm  ejm.pfn^aoMrogaturs  8b  po^ 
tcft  confenirtcaiii^iyg  jHfiBMUtWft 


ere 


non  potcrat  propter  malam  fidcm.Rcl*  " 
pondctur  ex  reprefcntationc  dcfunc-' 
d  matam  fidem  habcntis,  folum  fic*» 
tione  lorit  did  hftrcdeM  mataro  fi^ 
dcm  habci!e  $  qui»  mata  fid^'  fitfla  noift.  ' 
impodit  pr&fcf  iptionem  tcno^oHi 
giflimi  j  ut  in  fundamento  \cfx\^ 
fcntenti«  oftcQfum  eft.  PrtEtci-ea  re- 
pfefeiicatioilli  ibtiiim  potcft  efficcrC|I 
tie  hsErcs  pfafcHbat  tx  pertblHi  db^ 
funai ,  utcndo  titulo ,  teftpof e,qu6  ' 
defunAusrcfnpofredit  i  nos  autem  foi^^ 
lum  dicimus  harcdem  pofle  prajfcri*  ' 
DCre  ex  ptopriaperfona  fpatio  quadra.» 
ginm  annorom  §  ad  quam  pr*lcHpti« 
onem  non  ^ft  neddTarias  thuKit ,  M 
foium  quod  pofiieflbc  vcnitt  m/ik&k 
fidem  non  habeatr 

-  Ad  fccoBdam  ratiofi^fta  dc(hfhp.u| 
Ml  eit  co^qnod^faileres  teoetor  cxo-^^ 
Herare  animamdeloBAi ,  ref^ndeMl;  • 
eamobligatidncm  foliWSn  habcre  lo^ 
cum  iquandiia  crcditor ,  cui  defhhftii*  • 
erat  dcbitor ,  non  amittit  jus  eiigendl 
Iblntiooem:  pcr  prsfcripcioMm  au^ 
tem,  qaahcres  pnrfcripfic,  amificcre^  > 
dilor  illod  jus  cx  difpofitionc  legiti 
quac  iilius  ncgligentiam  hac  fitiond 
punirc  voluit.  Et  confirmatur  ^  quia 
j>r^fcribcos  contra  crcditorcm  dici.* 
tar  ci  fbTaiflc,  IJfnfilksyff.  dc  ami^ 
^pfAtfne  tmitwm  ,      ita  obf  h^  . 
f>rf fcripfit,  ccnfctur  foluiflc ,  &  confe* 
qucntcr  cxonerafTc  animam  defunAii 
Quod  ica  in  terminis  ^dvcrtit  Arcti<« 
nilt  i#  /.  Ftm^itim  ,  4.  cum  ifuu  n.  y,  - 
lhiJifini.jp;  4}.  f,  de  scjtitrekda  ffe/Tefr 
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ftM».  1 1 .  vetf.  ^Hlqm ,  <f  . 

Opponcs ,  hoc  ipfo  ,qu6d<Jcfunc- 
tus  itijuA^  rccinendo  rem  alicnam, 
feu  non  folvcndo  Ccnfum,  caufam  dc- 
dtt,  uc  hiercspracfcribcrcc,  &  dominus 
^us  fuum  amicccrct ,  manfilfc  obnoxi- 
umrcfticucioni ,  &  confequcntcrhanc 
dcbcri  ab  haercde ,  non  obftancc,  quod 
Tcm  praefcripferic  ,  quo  pado  fi  idcm 

'  dcfundusrcm  vcndidilTct,  &cmptof 
illam  prasfcribcrct ,  non  proptcrca  li- 
bcrareturhacrcs  ab  obligaiionc  rcfar- 
cicndi  damnum ,  quod  domino  fcquu- 
lum  fuit ,  cxcoquod  dcfunAus ,  rcm 
iojuftd  vcndendo ,  tribuerit  cmpcori 
f>raefcribendi  conditioncm. 
.  I  Rcfpondct  ad  hanc  objcAion^  Bar- 
bofa  jft^prM  MHm,  370.  illam  injuftam 
rctcntionero,  quadcfunAus  rcmalic- 
nam  recinult  folum  fuifle  caufam  re- 
mocam  damni ,  quod  domino  fequutu 
fuit,  proximam  vcro  fuifle  ncgligcntia 
domini ,  &  auchoritatcm  lcgis:  qui  ao- 
tem  folum  rcmote  dat  caufam  damno, 
son  teneri  ad  reftitutioncm ,  &  fic  nul- 
lam  inde  obligationcm  rcdundare  in 
haercdem  rcfarcicndi  illud  damnum. 
Incafu  autem  ,quofcsfuit  praefcripca 
pcr  cmptorcm  ,  alitcr  vidctur  dicen-* 

;  dum  ;  quia  dcfun^us  rem  vcndcndo , 
camquam  fuam  tribuit  emptori  poflei^ 
fioncm  booas  fidei,  cujus  fovorc  potif* 
fimuminduAa  fiiit  prsfcripcio  aflio* 
fium  rcalium ,  caque  cft  praecipua  pars 
fllis  prsfcriptionis,ut  es  Bartholo  af- 
firmat  Barb.  in  l,  3.  zz.  C.  dt  fr^fcrif' 
ti»ne  vel  ^nMdrMgiriU  Mtttiorum  ;  Sc 
ita  defiinAo  eam  caufam  danci  de- 
bet  imputari  damnum ,  quod  domi- 
nus  ex  illa  praefcriptionc  pacitur;  ac 
proindc  ubi  cmpcor  rcm  prasfcribit, 
cenebicur  hsrcs  dcfunAi  illuddamnu 
rcfarcircrncque  illi  prodcft  quod  pra:(^ 
chpcio  babcc  vim  folucionis.quiabafic 
vim  habec  folum  refpcAu  debici ,  con- 
tra  quod  prjEfcriptum  cft,  &  non  cx- 
tcnditur  ad  dcbicnm  divcrfum,  ut  dc- 
clarac  Barbofa  in  t.  cum  nitipmi  ,  im 

.    frin(ifi$ ^num,  de  frdJcriftifiB^ 


!)e  Cenfa 

30.  vei  40.  a»n§nm  j  qoi  inde  infcrt 

praefcripto  dcbito  principali,  non  ob 
id  cenferi  fublacam  hypochccam  :  de« 
bitum  vcro  haercdis  cft  diverfum  ^ 
debico  praedidi  cmptoris  ,  cum  illc 
crapcor  foliim  cflct  dcbitor  ratione  rci 
acccpta; ,  haires  vcro  ratione  mjufta& 
acccpcionis,  fcu  damni  illati,  cx  co 
quod  cmptor  rcm  pra:fcripferit.  ]q 
noftro  autem  cafu  dcfundus  folum  in« 
juft^  retinuit  rem  alicnam  ,  non  vfro 
tribuit  hasredi  pofleflioncm  illius,  cum 
rcm  illi  non  tradidcrit,  (isd  ipfe  haercs 
iilam  occupavit ,  &  obtinuitcum  eif^ 
dcm  conditionibus,  &  defeAibus,cura 
^uibus  crat  pcncs  dcfundum  ;  &  ita 
Don  cenfetur  dcfun^lus  illi  dedifle  cau- 
iam  proximam  ,  undc  rem  pra*fcribe* 
rct  s  acproinde  ccflac  ratio ,  ob  quam 
teneatur  ad  refarcicndum  damnnm  , 
quod  hacrcde  rem  pracfcribeote  domi-  • 
no  iofcrtur. 

Addo  prasterca ,  liccc  adminamus 
di^um  haercdcm  poftquam  rem  pracf- 
cripfit,  teneri  pcr  fe  loquendo  refarci* 
re  damnum  ,  quod  pcr  talem  pracfcrip- 
tionem  domino  rei  illatum  cft  ,  oon 
proptcrca  cenfcndum  efle  inutilcm 
illam  praefcripttoocm  ;  quia  cum  rem 
praefcripferic  ex  propria  perfona ,  £c 
000  habcat  illam  ut  b2rcditariam,po« 
telteamretiocre,&folum  juzta  viret 
coecerorum  booorum ,  quat  jure  baere- 
<iitario  ad  ipfum  deveneruot ,  tenctuc 
cxoncrare  animam  defiinAi ,  &  dam- 
nom  ab  eo  illatum  rcfarcire.  Uode 
fortd  oulia  aiia  booa  defuofti  ad  ip* 
fum  pervcoeruot ,  ad  nihil  teoctur.  Ita 
^xhoixinriJfrict^Cod.de  frgfcrift.  30, 
vel  40.  Man»rum  ,  n.  173.  ubi  fatis  in- 
geoiosd  in  hanc  fcntentiam  adducir, 
&  explicat  Alcxand.  in  l.  PMmptniuj, 
§.cifm  auu  ,1».  »1,  Mdmedium  ,  jf.  de  ac^m 
^uirendd  ffijfefiene  ,  dum  aflcrit  fcn- 
tcntiam  ,  quae  affirmat  tencri  harre- 
dcm  ,  qui  rem  pracfcripfic  exoncrare 
animam  dcfun^i  ,  prccedcrc  fi  talis 
b«tes  ^cic  iavcauiium. 
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'    7/^'^      ^^orumtji  4tebit9r 
1.         Soto  e9  tempore  iiena 
-  •  .       Ji^  penftonem  nom 
Johnu 
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Sntuiti&enKllifhintitiUofrtf^it^ 
mnherittte  t>effirttm.  n.  %6o. 
'     £j/u fundMmentum  exjve.  ft.t6t, 

jfffiiperfimlit  fr^tferikitmr  reiHUri" 

$erJfMiio^o.mii0nttm.  it*%4u 

Vtritm  td  ejufmodi  prdfcrifti§lielm 
WeeeffAri*  bonM  fides  ?  ikidem, 

Debitor  principaiit  regHlsriter  honsm 
^demnen  habebtt :  henetimen  ejMkjtres* 
es^m  in  iffi  hxrede  fuffieiet  tdMmfr/tf' 
t^iftiiuem,  'u,i6t. 

^dadoetiamiffedehitor  frituifiitU 
kumumfidemhAherepoieritf  ihidem, 
" '    Ad frtdi£lAm  prdfcriftionem  50.  an* 
mermim  uourequirtturtituim,  eidemuih- 

Hmeru:  %€%:'■  • 
*-    jim  i  f  firfiuili  ihdigMtiini  filveudi 
pemjtrnem  ceifuilem    tctefferit  hypothc' 
CMy  fatis  fit  quhd  diitM  ffMfcrtpiione  50. 
wmnirum  fubidtM  ft  ilU  ohligMtii  frtU' 
tffelu ,  ttJltit  ^  mt  etiem  mmeet^exMf^: 
ehligatii  hypHkeeit^  Prefmmm  raitt^' 
m*  dmhiiemHfn  ferie  'iffnmiahe,mmmiis' 

^     Slituittir  tamenpsrs  uegMt-vM.  ibidem. 
Refpendetur  Md  rMtitmes  duhitMudi^  n, 

264-  &t6f      ■   '  •   

Preferiftii  hAet  mmt  ftMmis  ref 
feffit  ihligetiiuit ,  contra  ejuim  trefrif^ 
tum  efi^  ^  mmextemditm  ed  mtmfem, 

OhtigAtii  hf^mthiem  eji  diverfd  4  dehi^ 
U  frimdfMU  9  mc  mtmtfiMem  409  »#• 


d* ,  ejtiAm  perprefcrftionem  ,  tilUtmretim : 
Mgattt  hypotheca.  ibidem. 

PrMfcrifttdehitefriucifMlt^  tiUitur  ihli* 
gMt  ifiiejefferis  ,flrf  iutemeuit  pt^qum. 
frmfififtiedehiti  primifetis  per  mulns  mu^, 
nos  cucurrerat,  licet  dUudfit  imehiigetie^X 
mehyfithecd,  mumt.  .  *i 


QUami  conclttfio.  CenfbsPes*. 
fonalis  extinguitar  pift£cri|it> 

tionc  contra  privatam  perfo- 
nam  fpacio  30.  annorum  ,  fi  dcbitor  • 
toco  eo  cemporcbonaAdepenfionent 
fi6nfolvit.  ilaaede(ttmo  ei-Saliceta  : 
imi.emfidemt^ei,t.*dfimemSf€^dimemt 
mumerMte  feeuuie ,  Bilbo  4..  fMTt.  quMrtm 
fertis  principtlis ,     y.  n.  1.  Barbofa  > 
/.  i,  C.defrsfcriptione  30,  vel  /^o.Mnno^ 
fum  fuhuum,  «62.  &  alijs  quos  referunc») 
dam  incaifo,qaoquisdebebatiingtt<« 
Ktftmito  deoemnomine  pennonts,S( 
pcr  50.  annos  folvittantQmodo  qum-»  ..• 
quc  ,  putando  bonafidc  fc  nihil  am- 
plius  dcbcrc  ,rerolvunceum  przfcrip^ 
fiiie  liberationemi^ibtvCditalijsquin-  \ 
que,  iiidemaiitem  efk  tailo  de  tocoj  > 
qusedc  parce  1  &  h  contra  ,  /.  f«4  de 
tote ,  f.  de  rei  vendicMtione ,  &  l.  quje  de 
sotM^ff.  de  reguiis  juris.  Idcra  in  fimili  te- 
nec  Barbofa  fuprM  mum,  19^.(^175.  ubi 
eem  atijt  tradit.ftcoiDmu  nonftilvai  < 
pcnfiones  fpatio^o. annorBcwnbootlJ 
fide,  illas  praefcriberc ,  &  manere  prory '. 
fus  liberum  eciam  4fiicutia:peafipnaf  t 
bus  folvcndis,  '•  ^ •  :       r  ^l 

Fundaroencum  eft , qeia  a^io  per«  ^  slf 
iboaUs,4aalifleft»qosadeiormodi  pen«- . 
fionee  creditori  competit,  praticnbt^  i 
tur  rcgularrterfpatio^o.  annorum,/.  //•. 
cut  ,C .defTMfcrtptione  50.  vel  ^.o.Mnni». 
rum^  &  nunquam  coUicurminorifpa«'. 
^ » /.  s,  C.  Aemfiimtitftrmmi^ ,  /.  huiBef  • 
dltar,C,im^uihme  eeuft  tejfet  lm%i  tem  - 
ferit  frefcriptii.  ^^quo  neceiTaria  bons 
fides  ad  hujufmodi  pra-fcriptioncm,  • 
non  quidein  fecundum  commune  juf 
civile ,  fed  ex  dtfpofitione  jurb  cano^. 
tilCh^  mi^^JmeU  ,  de  (refcriftiemhm*;^ 

Qgb4 
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Quod  liccr  ncgerur  a  Bartholo  /« /.  fi* 

tiir,  •&  tnultisattis  apad  iaiMlii^rai 
di0M  i,  fiiit ,  Mw.  %f»t  "tft  xXBiiexk  loiigd* 

verius  ,  ac  rcccptu*? ,  «t  probat  idem 
Barbofj  n.  57.  pra-rcrtjm  quando  debi- 
tori  non  folvcnti  toco  illotcmporcpo- 
tett  tmputari  ooora,  (euculpa ,  uc  fi  io* 
terpellatusnS  (blvlttvcl  fi  in  cAtradu 
ftltcohRituta  dies>reutcm)1nus,  incra 
qucmfolverc  dcberet:  inquo  cafu  plu- 
rimiDD.  qui  alias  Bartholo  aflcntiun- 
eur,negant  poiTc  bodie  prasfcriptioncin 

Srocedere ,  ut  videre  eft  ap«d  eQBdem; 
arbdfaa) «.  •  idque  mihi  e(l  ccrtiin« 
.  fDum  ,  cijm  in  tali  cafu  prafcripiio  ad 
pcccatum  indiiccrct  )  quae  fuit  rntio, 
ob  quam  /w  dici»  csf^jintl,  d< frdjatfti$' 
mihm^  fvit  oinoin6  exdufa  {nraBicciptia 
tum  mala  fide ,  ut  patec  ex  tescu ,  ibi  g 
^MMtam  0mne ,  f »m  «Mr  efi  exfide  tfeet*^ 
tuf»  eff.  Arque  noc  ipfum  apertius  pro- 
ccdit  jurc  Lufitano,  Ub.  4.  Ordin.tit, 
j^,  infrincifio  ,  ubt  expccfsd  cavccur» 
vtprcrcriptio  extifidiva  aAioois  pef« 
fonalis  non  habeaclocum  indebicarl* 
bus  malam  fidemhabcnckbus»  oepec- 
caodi  occafio  tribuatur. 

Neque  juxta  idem  jus  Lufitanum 
poteA  per  fe  loquendo  confidcrari , 
qnod  fahem  in  cai(»,c|iio  debltor  non 
'Ceneturfolvere  tiifi  tnterpellatus ,  po* 
teft  abfquC  peccato  pra'fcribcrc  diif^am 
a<fiioncm  fpatio  30-  annorum  ,  fi  toto 
co  tcmporc  non  foivati  eo  quod  inter- 
pellato$nonfaeric,nihil  obftfitaqaod 
debiciiih  noii  ignoraverit.  Hoc,  inqttS, 
«on  potcft  confiderari ;  quia  jurc  Lu- 
firano  loco  cit.  cxpreisdhabctur ,  pracf- 
criptioncm  talium  aAionum  {^rlboa- 
Itutnnon  incipere,  nifiadie><|uaibl»- 
•ciofiicrt  debebac  r  tfode  in  ^fu  pro- 
|>o(ito  non  pofrettflcipere ,  nequecur- 
rcrc  prscfcriptio,  nifi  poft  intcrpcila- 
tioncm,  quando  dcbitor  jam  pcr  (c 
Joqusndo  eifec  in  mora  cuipabili»  uc 
patet:  Cffter&miiobieadpi«fofisiql^ 
ticucu  m  facis  eft,qiiod'ab(qae  bpnafide 


prscfcriberc  debitum,  quod  etiam  non 
imerpcUatus  folvcrc  tenetur.  Nam  dc- 
brtor  es  conttvftii  oenfuali  In  moti 
conftituicur,  non  (bi  vendo  finguHs  an- 
nis  pcttfionem  ,  etiam  fi  noninterpel- 
Ietur,cum  ad  folutioncm  fingularura 
penfionum  finguii  anni  afli^naci  finc 
protermiDo,quij>ro.homiDe  inccrpcl- 
iac  i  undc  con/equenseft,  qui  (cientcc» 
feu  mala  (ide,non  (blvit,  prfffcribece 
non  poifc  ,  fed  cum  tantun^,  qui  igno- 
ranierlcu  cum  bona  fidc,  cxiltimando 
probabiliter ,  fc  non  dcbcrc. 

Reguiaricer.autem  han^  boqim  . 
(idem  non  liabebic  principalis  debi*  ^ 
tor,  benctamen  cjus  haeres,  /.f«r«i 
Alterius  ^ff.  de  reialis  juris ,  caquc  in  jp- 
Co  ba;rede  fufEcicc  ad  dirtam  prarfcrip.^ 
tiooem  g  ot  in  fpccie  notac  cum  alijs 
WDo(a  sd  %,  C.  deprdfcrift,  jo.  t/f/40. 
*nn§rum  ,  «.  156.  &  oonftac  ei  di^ 
circa    precedentcm    concl^fionem , 
quanvis  rcpupnat  Balbus  q,     nnm,  % 
^  communior  fcnccntia.Inierdumta- 
iQen  e^m  ipfc  priocipaUsdebltor  bo^ 
nam  fidcm  habere  poteft  ,  o.c  qoaodtf 
fuit  obligatus  cx  paAo  per  procurato^ 
rcm,  vcl  cxaliquo  tcftamcnto  ,  quod 
ignoravit ,  ut  advertit  idcm  Balbus,  fic 
ParboftllliArjM»  meti^imi  ,  irt  frincifi  '9 
«wr.  jj.  C,  de  fr/tfcriftiMe  jo,  vel  40, 
annerum,  U  cum  ea  pracfcribet  didc| 
fpatio  30.  annorum ,  quanvis  titulucti 
non  habcat ,  quia  ad  priEfcriptionen» 
temporis  longiifimi ,  qualis  h^c  eft,  ti- 
tulusnon  requiritur,utper/.^v4^,f, 
fiBMmemfiAcenditione  ^C,  ceimmMmid  dei 
iegttis ,  noeat  Barbofa  im  nArie,  C.  de> 
fr*fcriftion.  ■i,o.vel^Q,ummm%^9^ 
communis  fcntcntia. 

V.  Duhitari vero  poteft,  an  fipcrfo-  a<| 
oali  obligacioni,  iolvendi  penfionem 
ccnfo^lem  accefferithypotheca»  lacif 
fit,  quoddidla  pra:fcriptione  50,  an« 
norum  fublata  fit  illa  obligatio  princi- 
palis,  ad  b,^c  uc  t^jiam  mancac  praefcri- 
pca ,  &  e3^tinm<ibIigatio  hypotbecs? 
J^uo  dubitandi  pro  parte  aflltmati- 
'  jTAcft ,  ptimo»  ^uiaobliiatioaocdrQ- 
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tlti^lis  «ft  hypotheca? ,  i  i.  C.  /vf 
^tutftffmna^  nonpocefk  rttbfiAera  i» 

»c  fuo  principali ,  /.  (^m  prUcifaih^  f, 
dfrfgalis  jarisy  &  in  fpccic  id  probac, 
^•gTege^^,  cumfi^norr,  ff^  de  pigttori* 
&  i-  i.  Cod.  (i  ptgitori  dd/Mm  fi$^ 
$ecund6,  quia  prs^rtbens  fimtliteil 
feJvenci,  i,  fif»i^liiu,  iMfittet  f,S»d» 
mifiifirttiene  tntorttm.  Unde  qucmad* 
modum  pcr  folutioncm  tolli  videtuc 
by  pothcca ,  /.  item  liberssur ,  cnmgloffA , 
f.  qnihns  medis  fignns  ,  vtl  hyyetktc»  fet» 
vitmr ,  itt  eciafn  .debec  totli  per  pnri^ 
cripcionem  i  quod  videcur  decemi  ia 
/.//  differ(n!f  ^ff.  /juibHS  mtdisfi^Hus^  vet 
lypothrcafdvitur.  Diccndum  nihilomi- 
cus  e(l ,  quod  licctobligatio  principa- 
lis  prasfcripca  fit  crigima  annit  ,nineii 
ea  fublata ,  dttrac  adl^  hypocheca* 
riaperdecem  antiosi  cikm  hacc  noii 
prgeicribacur  pcr  dchirorcm  principa- 
Icm,  ncque  per  ejus  hacrcdcm,  ( de  quo 
calu  hic  ioqutmur  )  nifi  fpacto  quudra* 
gi  ma  annonm)  ,iitoonftatex  fopradi* 
dUs  ad  conclufionem  terciaro-  Ec  ica 
hanc  refolucionem  tradunc  Balbus, 
^art/t    farie  <jusrt4  pArtis   principdlis , 
^MJtft.       num-  t.  Neguzancius  depig- 
meribtts  ^fMftefextn  ^tmtwAw  i.  «mt.  f. 
^^acboTa  ittt^amitetifM^htfHm^^ 
mitm,  i%.C§4,defrdlerifti9ite  }0.  vr/^o, 
^merum. 

Ad  primam  racionem  dubltandi 
pro  parcc  contraria  rcfpondctur ,  iiccc 
aprincipio.non  pofltt  cenfiftefV  hy- 
potheca  fine  debico  principalt,  tamen 
ppAquam  femel  dcbicum  pnncipale 
fuic  contrat^lum,  ciquc  acccflRt  hypo* 
thcca,  poffe  hypochccam  fubfiftcre» 
dcbico  illo  pcrempco ,  /,  a.  Ctd,  deim* 
time  pigneris^  Barcholut,  /.  fdtji^er 
0hli^tri ,  im  frinci^$,f,  de  fidejnfftrikttt, 
.Cuiuscraditionis  eam  racioncm  pro* 
l>abiliorcm  crcdic  Barbofa  fuprd  nnm, 
^y.  quam  cradit  GloiTa  in  diftei,  cnnt 
9teti/iimif§,i,Ctd,  de  frAfcriptimti  tri» 
giff^t  vei  tfnndrsj^iitts  tum$nm%  qtdft 
s^^lo  perronalit»  qoa  crcditor  illad 
4^bftHm  esigci^  pQiens  i  m  r 


tat 

litur  «ero  ture  per  piwfctiptionem 
trigiocaaiiiiortttt.rtd  tmcum  parat 
excepcioiitni,  quaoppofica  ilta  aaio 
eiidtcurnd  quodidem  Barbo/a  latA 
probac ,  &  dcfendic  ad  ificnt ,  t  itnm^ 
i^y.  Ced,  de  fr^Jcrifiiene  trigiHtn  yVei 
^tmilr$giitts  sttttmtut.  Cum  aucem  adio 
itttaoo  toltatw  diat  prftftriptloM 
triginta  aooorum ,  mifwii  non  eft  > 
quod  ctiam  poft  illud  ccmporis  fpatlun 
fubfiitac ,  &  durct  hypocheca  pcr  dc* 
cem  anoos.  Hxc  umcn  ratio  mihi  eft 
fiil^cAa»c&m  imiutfiVel  fupponat» 
9nd  elifa  aaiooe  perfooaU  opt  did»t 
cxccpcionis  ob  Upfum  criglnta  anno-* 
rum  ,  non  fubfiltac  amplius  hypothe« 
coria ,  donec  compleaocur  quadragin* 
it^tini }  quod  DoAoret  tum  dicunc,  Sc 
oft  comtt  i!etliim|l»dMiAi.c.d^£i^ 
tiemtfi^iterit^Mi  tateUigeft dekes^  viit* 
cuU  fignrit  immfenffiuUeBimi  fdm 
mesa. 

Ad  fecundamrerpondetur  ,pra(^  ^ 
Cfipclonem  babecc  vlm  foJtttiOttit  tct*  ^  . 
peaBObhgattoiiit,eoiicraquam  praef^ 

cripcum  cf^,  &  non  cxtendi  ad  diver* 
Tim  ,  /.  I.  §.  hcc  ieterdiffe  ,f.  deitinere^ 
M^uifue  prtvMtc:  undc  prarfcripto  debico 
principali  non  propcerea  Ccaretur  fu* 
bltttobligatiohypocheciB  ^iueeftdi» 
verfa  ^  debito  principali ,  l.  ftUh 
inr.  §,  1 .  f.  (juibus  modts  fignns ,  Vei 
hjpttheca  (oivitur.  Ita  refpondec  Bar* 
bo(a  indtfial,  cum  notiJiimi^iM  friMcim 
pio,  nnm.  j8.  quibcnccS^tiqoibtti  jll» 
ribotadvertit,  pciMidara  refblotio- 
nem  non  proccdcre  quando  dcbitum 
principale  toilicur  alio  modo,  quam 
per  praeicripcionem ,  uc  fi  collatur  pec 
paAum » vcl  eciam  quando  propcer|ii« 
ramencDm  dcbimmpcliicipalchabcciit 
pro  foluto ,  quod  cunc  racto ,  fuc  toI« 
lic  principale  dcbitum ,  ctttm  byjf^. 
tbccam  collerc  del>eac. 

Quodjfiquaeras,  ucrum.prcdida^iit 
dtiA  bypotfaecam,  loctim  ctiam  b|i'' . 
httiic  uifidejirfbcCt  ot  IHIioec  pttB^ 
ccipco  priocipali  debito  non  propce- 
aMCM  •UigKio^fideMbcl»,  <fai 
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bici  principalis  per  roiutps  annos  cu* 
.  currerac>  Refpondct  ncgattv*  Bar- 
bofa/w^r*  ftNm.  +»,  contraSalicerum, 
quU  licct  hypotbccaria  duret ,  etiara 
II  ex  -poft.         debicucn  priocipale 

n0rh  t  tameo  obligftda  fideiunbtis 
cxtinguirur,  quamvis  cx  poft  fad^o 
dcbitum  principaie  extinguatur ,  /. 
hsraffcuHfAm ,  &  ibi  »mnes ,    ad  Tre- 
kiUismmyiiem  qitis ,  $,  fimli ,  &  ibi 
QIoiTa,  &  Bartholitt  dtftkHm»^ 
hm,  Vndcinhoc  articulo  prtobat  rc- 
IblutionemBaldiin  /.  lam  mdrJitt(^^_ 
Bumer,  t8.  Ced.  de  non  numentA  ^r- 
CMitf.  quod.nimjrumiidebitumprin- 
dpale  estingoftMr  .  per  ^^priBftriptto* 
MmyConfetur  ctiam  in  confcquea-. 
tiam  cxtincfia  obligatio  fidcjuflbria? 
fi  vero  non  toliatur  ipfo  jure  ,  fcd  opc 
exccptionis,  ut  cft  regularc  ,  adhuc 
„fiiero  jure.fnbjifterobligatio  fidcjuf* 
fbris ,  in  hoccaiiieD-feoroviqttod  pote- 
rit  Adejuflbr  ex?  perrpna  fm^fcribcntis 
opponcrc  exceptionem  prarfcriptio- 
nis ,  juxta  regularo l.txctfthius^  $.rW,. 
jf^deexce^titnibus,       .   ,•  »  \  •.  ,• 


1    r    »       t    •.!  •>  ' 


1»'.,  . 

fijtemlibet  Ctnfum  fpeifantm  gi  Bt* 

(Itfiam ,  Trtmtpem ,  'uel  Rempu*:-. 
'  .    ifiitamextingui  rtgniari^    •  . 
Str  fr^feriftitf.        .. .  u 


fiMit  f^adraginu  tmnrum,  nmnem 

Canira  Mmtmmper^  Sttkfimn  falhm 
H^rihitiit  umfm  itntmnmmmniLihi^ 

den$.  .  j'       ,  _ 

.'^  Ctmra  Principem  pr^rthiiur  renyU^ 
/^J^^''^  ,  ttm rtaln^quam  perjon.ln  , 
Jptit^qMadtMpnUmnmme,  nnm.  26p,  & 

Crrjfns ,    trihsa ,  ^mi/a/wmMw  Mm* 

rrrr^^r>r^*^«,  unrveffMiit 
y-^r^/w/tf  .nantfu^mpr^fcrihmtnr.  SHb^ 

i**'^il^$fikns  prafcrHn  fttefi,  numem 

ptftlvuntur  prt  fijpendijs  miiitnm ,  -e.^^iJ^ 
^freaHmectnfiuutifunt  ndfuffent^n^ 
Mm  Regem,  nnnquam  prafcrii^i  ftffunt.  n. 

Itcit ,  felHmfpMtm  ctmmn  annomn p^sfhi: 

iantur.  thidem.  r^V* 

^ex  vel^Mptfita  emitimifr^atipJL. 
dertds ,  pr^crthuntnr  jmn  mlmiHt ;  Lv 

tontraprtVAtum.n.nx,  ' 

Ct^ns ,  eir  jurM  publ  CM  civititum peffant^ 
ydmtUtt.Utpr.fcrtptttne  40.  JZm, 

/V^»>/i«  Mutem  hnafptffnntig  adei^ 

vttatcs  nen  rece^^ttofcentesfuptritrem ,  fed  • 
fttmfpeii^ttM  *dinferiores\prMfcriki  nti^ 

j^fiit^tifftttc.^tttm^,  sttnmme. 


!« 


Vmverftm  hf0ei.dt^imdJiirtt.jm^tfkm 
pmtlieum.JiUmitf^fmdragfm^.  mumtm 
ff'fi*itxtingmturin.%i7, 

?'mf<'h  ^2 


Ctnfusvenditi,  vei  dtnaii  ,aut  reHai 
rum  ttUtftffimt,  ttdm  n.  »7». 


QtTimi  concleno.Quilibct  Cenn  li^ 
Tus  ,  tam  rcalis.qulm  perfol  ^ 
^  .    .  nalis,  fpe«an$  ad  Ecclefiam  ' 
SiSS^'  ^^^Rempublicam,fti- 
f^TS/  ""ngui^ur  rceuliiter 
F«?*««»«^4e-«nnorum.  H^cfu-  ' 
A-mww  4,  C.  *  ^^,r/>r. 
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ct  Barbofa  i»  t.  eomperh,  num. 


frt^SnH,  i/tlifft.iirM^rntA  MHOrnm,  ubi  u- 
f^iverfim  ft.uuitur  ,  ut  quodlibct  jus, 
tam  puWicum,qua«'»  prliraloiil  4<x.an- 
fiorymtildiitio  |>toffiia«»tinguaturi 
norat  BArbofa. ibi :o . h?.n- legem 
fuifleprincipalitercondjt.un  ad  indu- 
cendam  praefcriptioncm  jurium  publi- 
corura  ,  ut  rcilicct ,  quaoovis  in.  «it  :lo^ 
fiom.  noa  lulbefat  pr«efcriptio  ^ft.^QHO^ 
samstkinciB  prailiettbancur  4».  annis. 
Vndc»«B^t7.infeft,  quod  ctiam  jura 
pubHca  civitatis  prafcribuntur  fpacio 
40.  aoliQrum,  noo  obfllAntc  t.fr^firi^ 
tit,  C.di  *;.fr///'«4/»rii,^W<Ucituf  pwsf- 
cdptlSixdtitiiioil  obfifiM  )uri  publico 
dvifiatisiiqaodlMQbcat  intcliigi  do 
pceftcipc^Be ordinaria,  & dcca.  quas 
cft  jovanoorumr  non  vcrodepr^fcrip- 
ti;bruM4.o.  aonorura  ,,qu»  por^iiflf-ir¥» ./« 
ipnM^  iaduaa  .eft.iCi«a«iyi*  hpq  .Ii4 
l^ttaadaoi  fu » «t  pon  proccda;  in  re* 
bus  publrdsdcfti«»ti$ad  pubiicos  ufusj 
quod  \\x  nequc  tcmpore  quadragin- 
tn  ann-^ru  n  ,  nsiqucccncum  aanorum, 
^  tortd ,  nequc  etiam  ironiemoriali , 
«fucapipoffincutilati-cum  fuis  modi- 
ficatiombus  declam  idem  ^tfbofaii 

Dcfcendcndo  aurem  magis  ad 
»6S  particuUrii,  &  terminos  conckfio- 
nis  propofitx ,  itlttd  imprimis  conftati 
Cenfos  :.debitos  Eccicax  prcfcribi 
Ipatto  =quadragirita  annorum ,  juxta 
<aj>.  de  qnirtx^  cap.  ad titres  ^&  cap.  i^' 
tud ydcpr.:fcriptionihHS  ^&  cap.  i.  &  a« 
eedem  tiiulo ,  irt  (exto ,  cx  quibus  tcxti- 
bosjd  pcaBfcribenda  jara  ,&  aaiones 
iConaa.Ecclefns,  quadragcnnalis  pof- 
fcffio  requiricur ,  &  fufficic,  rcvocacis 
iiac  in  partc  antiquis  canonibus  ,  cx 
ctuibus  olim  triccnnalis  poflefliofuP» 
ficicbat.  Vidco  poflb  qooad  Ceofw 
«ppoot  texum  in  esit.  et»/Nt0tiu  ^  4c 
^^iefij  domibus ,  ubi  cum  oppone- 
rctur  pra:fcr\pcio  concra  quandam  Ec- 
clcfiam,  cui  pcr  quadraginta  anoos 
pon  fucrat.  folutus  quidam  Ccnfus  oi 
rBferwortvnoo  ftit  tallis  pr«<cr«Pf  ® 
^dttyr»  f  ed  MiiiiiBl  l^Wi  «ripq»* 


Ort 


dct 

C'        .  ^  ^ 

dragint^  ann^ruM^  proptcrea  noh  imC* 

fc  adminam  enm  pra:fcriptiondni , 
quia  conftabac  dc  ma!^  riJc  non  fol- 
vcntiSjUtibi  advertit  Cardin;  cppofi'* 
nojM  tS.  &  Thef^ufiiS  dea[,  Pfdut 
mtMtemt  114«  6»  Nequo  limi'.' 

taada  venit.ha:c  refolutio, ,  ut  non 
proccd  it  in  Cenfibus  Ecclcfia?  vendi- 
tis,  donans ,  aut  rclidis.  Nam  liccttn 
l,  find.  Codi  de  (ncYdfanciis   f  icte^ijs^. 

fdaccfliim  Aidit  ScclcfifB  ^  6t  pij»  lo-> 
cis,>ufboii4  ilfil  .veiidita ,  donata,  vel: 
rclifta  nonpoffenr  prajfcribi,  nifi  Tpa- 
tio  ccncom  annorum:  tdfuitcmcnrli- 
tum  in  Authi  quns  AftiOfics  ^  iludem 
fithjur0*  ,  ut.noCi^c  hQatitH.dMiJiom^ 
$64i.:iMmt  iic  i&f^pacec  fatis  .eii  ipfb: 
tciURi.».  ubtaAiones,  qute  contrapri* 
yatos  praEfcribuntur  fpatiotriginta  ^iH"' 
norum,  car  fi  religiofo  loco  compe" 
tant,^  jquadragconcru  pracfcriptiono 
cxclodantuf»  Cbttcra.  Romanam  ve- 
»6  Bcclefian(i«.  i6\ht^  pr«lcctbi»r  fpa^ 
tioccntura  annortim  ,  ut  cAyfctuf  e*- 
demAuth.  ()M/ts  a^iones,  &  cap,  aJvt"- 
dientittn,  (  ubi  in  fpgcie  ert  f.;rmo  de 
Ccnfu  )  &  f^.  (Hm  nobis,.de  fK^^^h 
ftioitik»t4  % 

.Deinde  quod  cCiam  CoHU^  l^nxUe  iif 
cipem  tim  Cenfus  fcQlis  ,  quam  per- 
ronilis ,  pricfcribicur  rcgularitcr  qua-» 
draginia  annis ,  tr^Ldit  in  fpccie  con- 
traplurimos  Barbofa,  ioco  (npneitM^ 
mm.  %0.  &  31.  porccgttlara  genera- 
Icni ,  te.tttts  in  L  emnes ,  Cod.  dc  pra^" 
criotion;  trigints  ,  vel  cfua^raginti  an* 
nornm.    Limicac  auccm  hanc  rcfolu- 
tioncm  cripUciccr.  Primo  ,  Ut  HOH 
procedat  in  Cenfibus ,  &  crtbutis ,  qu« 
(blvuntur  Pi;incipi  in  rccognicioncni 
dominij,  &  univern?Jis  fubjcAionisi 
quod  h«c  nunquam  prxfcribi  poffir» 
uc  cxpreir^  probac  ca^,  a,  in  (ine ,  di 
Cenfdfus ,  fit  conftit  ex  ca  fationc  ,  , 
qaia.oc  lp(a  fubjeaio  nutla  prarf* 
.criptionc  tollipoceft,  etf^  non  Ucfdf, 
4$tt4^i»m*  ^  ctiam  iiec^quod  ia 

L  a  fignum 
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lignum  illius  folvirur,  Hoc  tamcn 
infclUge  dc  lubjcdione  dcbita  prioci- 
pi  fupremo :  oAm  tquc  dcbecur  alterl 
inferiorl » utEpiTcopo » &  allis  prclatte 
p2px  infi^rioribus .  prsBfcnbi  poccft, 
juxcA  norata  in  di^iocMp.cHm  n§n  liceAt  j 
undecd:\rn  Cenfus  racionc  talis  iub- 
jedioiiis dcbitus  praiicriptionexxiin- 
gui  pocerit ,  Panormit ,  m  caf,  JdM^ 
dieHtum  ,  18.  dc  frsfcri^tiOH.  ^ 

capit.  fgnificAvity  in  fme  ,  de  Cenfthns, 
NaCi  canfiiia  ^06.  nnmcr.  xi.  libre  t. 
Cynus  ,  Salicetus ,  Fulgofius,  6c  alij 
apud  Barboiam  i»  di{la  l,  com^erit ,  jf. 

Secundo  limitat,  ut  etiam  noift 
proccdat  in  tributis ,  &  Cenfibo»,  qo« 
principi  folvuntur  pro  ftipcndijs  mi- 
litura,  ad  tucndam  Rcnipublicami 
qu«  etiam  nunquam  poffttnc  prs&ri^ 
bi , /. s.  in fite^C,  deex*aor.  tnifat.  lik 
to,  propter  magnum  prsjudicium, 
qiio  ?  cx  tAli  pracfcriptionc  fcquerc- 
tur  Reipublicx.  Undc  infcrt  idcm 
Birhoia  rtum.  iz.  pracfcribi  ctiam  noo 
polTc  ,  quac  in  crcatiooc  regni  popull 
fcpararunc  ad  fuftentandum  Rcgcm', 
&  ejus  familiam ,  lccundum  rcgiam 
dignitatem,  quod  alioqui  Kcoipubli- 
camtucri,  61  confcrvarc  non  poffer. 
« ^ '  Tercio  candem  limitac  Mtmer.  30 .  uc 
Don  proccdac  in  Ccnfibus  principi 
▼enditis ,  donatis ,  aut  reiidis ,  quod 
ca,  qua:  ad  principcm  ex  illis  caufis 
fpcdl^nt,  folura  polTintprafcnbi  Ipa- 
tioccntum  annorum,  uc  tcnent  Co* 
•  W.  f»  regiik  ,  po(fe{ffr ,  a .  p*ft,  f.  », 
•  ver/,  fecmtdo ,  Barbofa  in  diHs  l.  mttes, 
mltm,%.  Ced.de frxfcrqtione  30.  vtl  40. 
inrjorum ,  Molina  to//*e  ».  di/p.  74..  num.^, 
&  ahj ,  quos  rcfcrunt ,  pcr  I.  ttltimam^ 
Ced.  deJicrefM^is  hidefijs ,  ubi  hocpri«> 
Vitegium  conceditur  dvicacibus ,  nec 
fiiit  fublatuA  per  fi<bjuadam  AmA^ 

}f§As  .iHunes. 

Extra  hos  vcro  cafus,  prsefcribi 
Cenfus  concra  principcs  fpacio  40. 
«nnorum  ,iode  probacur ,  quiallbaire* 

j^ritor  jiMi  aut  ptiiMipiiiiiiA  qua  ali 


illa  prxfcripiione  rcddantur  irama» 
nes ,  &  ita  cadunc  iijb  gcncralent 
regu  I  am  diH*  /.  9miits  ^Ced.  depr^ifti* 
mi-^^,veij^,simsntm.  Quodvefoatd* 
ncc  ad  Ccnfi]t,&  bona,  qusad  Rcgem 
fpc(5^rint  jurc  privari ,  ut  qua;  habcbaC 
antcquam  cflet  Rcx ,  vcl  qua:  poAca 
cniicjure  privati  poilldenda.haeccem* 
pore  ordinario  prafcribi;  Scut-oon« 
tra  privatum  ,  docent  mcrito  Covar. 
diffe  i.  t,  frefe  pnem  ^  Barbofa  in  di'- 
l.  comperit ,  nnmer,  44,.  Ced.  de 
prxfcript.  30.  vel  40.  dnnernm^  Molina 
fufra ,  />.  5.  &  alij. 

Quod  deaiqiie  Genfiit^lc  jm»  Sfl 
publica  civitacum  poffinc  ^iaai.fegH9 
laritcr  tolli  pra^fcriptionc  40.  anoo* 
rumtradit  Glofla  ultima  ,  «^/«r»,  /, 
t,  Cod.cemmunid  y  de  ufnceftenth^s  ^  A<* 
lexander  rM///#  u  mnmeri  ^t,-  lih,  4, 
Covar.  /•  refnul^tftlfeffir^  *.^ii*#,f, 
t*dmmri  ve^n^  tfnaris,  &.  freBicn* 
ram  quxfftenHm  ^  cdpite  -i^j.ntim.  8.  Bar- 
bola  i»  d:^a  l.  omnes ,  num.  14.  o  fcqcf. 
Ced.  de prxfiriptieneio,  vel^o.  Annerum^ 
fit  alij  pcr  generalitatemyfflrfnf  flp  d^A 
l.  emnes  Quod  dccl  ara ,  uc  non  (bldm 
bona  fpcdiitia  ad  civititcs  non  recog* 
nofccntes  fupcriorcm  ,fcd  ctiam  fpe- 
^antiaad  iiifcrioresnonpoffint  pr.Tf- 
cribiminori  fpauo,quam  quadragin* 
taannorum ,  oc  idcm  Barbdra.cdntra 
nonnullos  probat  di^o  num^  t^.  Cut 
traditioni,  non  obflar.  l.eum^  qai  ve- 
ffrgil.ff.  de  verherum  ftgniftcat.  quas  di- 
cit  ,  civitatcs  infcriores  cenfert  jurc 
priyati.  Qn  ia  hbe '  non  intelligiAir , 
qooad  omnia,  *oc  ibl  advercit  Gtofla 
fin.  ac  fpeciatim  quod  non  intelliga- 
tur  In  mareria  pra?fcripcionis  ,  probat 
/.  vfucAptionem  ^  ^.ff".  de  mfucafianibus  ^ 
&  l,  fnel  Ced,  de fdctefenais  Bccleftjs,  ubi 
bonaciviratum«Stbona  dvitatiH  Ro* 
man«,8c£cclcfiarum  quoadillamma* 
teriam  aequiparatiir.  Intelliecpraeterea 
refolucionem  traditam,  ut  no  procedat 
qiioadfCenfus  venditos ,  vcl  donatos , 
yetteltAoa  civitatibus,  cun  bona^quae 
caufii  ad  Citicanss  peRtaeac, 
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Iblum  poflintpraercribifpatio  ccntum 
annorum  ,  pcr  l.fi»,  C,  d^frcrtfMcits  £r- 
lUftjs ,  ut  jAm  lupra  nocavifflus ,  »70. 

Ftrkmfrd/cr  -ptio  extinniva  Cen/us 
frpcedat  adver/us 


S-  VIL 


Vtramprafcripth ,  (fu^  in  J)rdcedentihHS 
fcnclufiamhuj  Admittitttr  ^  precedst  con- 
tra  ignorAittetn  ?  Primsfententis  negAt,  n» 

*^^C0ntriei* fententUtenenda.  n.  174. 
S$hitmfimdmtiitnmftimn  finunth» 

Licetjnrd  tcqutrinonfptnt  fr^Jcrtftte» 
ne  contra  i^ntrAntemi  hentttmem  extingni^ 
.&  excludt  fofnn*,  iMdem, 
■  jtmenes  ferfinales  nonfrtfcrihHntnr 
extinBive ,  rMtioneaiicujiis  poffefjorts  Jed 
'\  ,  retione  negli^entid  tH»  fetentti  dehttum, 
■eedem  n»t»,  175, 

Ad  frMjerikenies  nffieiees  fedesntJU 
mlinfe^niritmpeffeft»  fretereem ,  ^«j  res 
feftimtt  tamejudm  libere:  nd  ^UMmfoJfef- 
fi§nem  dajuirendam  non  requiritnat  fiientin 
&fdtientiaAUerim.  ihidem. 

Imo  fi  4<f?/>  reaUs  fit  ex  eis ,  qaaimi» 
nntnrfNyter  mem  nfnm  adtferfnri),  ^ 
^  ntb  feSe  frnf^rihmtis,  neque  di" 
iid  fO^efHe  rei^  nt  lihere  neceffaria  r/  , 
fed  feUts  memtfns  hdverfirii  fnffcit,  », 
tfi. 

•  Ckr  ad  frafcrihendm  likeretieiienk  n 
€enfu  rtquifetur ,  tfuid  frtfcrihens  heni 
fdt  igneni  telem  Cenfum  deheri ,  e^  ed 
frM^ihehdmUheralienem*  ferviiute  ru- 
.    fiite  i^neroie  telisJtfyHntis  nem  re^nire^ 


Prtfcriftioettam  tdverftis  t^ncrtntem 
jffsfunm  currit ,  licet  dtqni  effjfunmfenti^ 
Mt.n.  278. 

Prtfterjttjitm^  & frektkUem  igmertmtim 
emeemttUtw  fefiitmieeiverfnsfrafcrifti* 
onem ,  etim  |o.  vei  40«  ennemm. 

Vtritm  quando  res  frafcrtpta  efi  ad.- 
verfuseum^  cui  nnlla  culpahilts  negtigen" 
tit  imfmmi  foie/l,  teteettnr  frtfcrifter 
rmmirefiituersinfere  cen/eiemin  emte» 
^uam  ferjudicm  ei  cemedetm  refiitmieh, 
mnm^tZn,  ' 

Clrca  omnes  pra;diftas  conclu* 
fionet  dubitarl  pooeft ;  an  prsl^  * 
criptio ,  qu£e  ia  eis  admitticur  » 

proccdatadverfusignorantcm  .*  I'arr6 
negativamtcnct  Caflancus  confuetU'^ 
dines  Burgund.  rubr.  %\.n.  44.cofunda- 
znenco,quod  iicet  pracfcriptto  rcrum 
oorpOralium  currat  adverfus  igooran^ 
tcm ,  uc  pcr  /.  fnat.  C.  de  frtfcrift.  ten^ 
temftriSy  &  l.  ficnt  Cod.  de  frtfirift.  jo; 
vei^Q.  annorum  :  tamcn  ad  prstfcripti* 
oncra  rerum  incorporalium ,  qualia 
fiint  inra  reqoirltnr  icicntiaadveHarij^ 
llt  fiimitur  ex  /.  s.  C,  de /ervitutihus , 
<w«4,ubi  Gloffa,  verho  .fciente^  Balcf, 
ibidem  n'im,\.  &  4.  Barthol. /.  t.§» 
d^nique  ,n.  Ar.ff.  de  aqua  fluv.  arcendt^ 
lafon./«/.  Imferium^ff,  de  jurifdi^ieiril 
mmminmjndicnm ,  m.  %%.  &  Mdlioa  leaHH 
fialih.%.defrim»gem,ctf,     mnmere  ij^ 
Etracio  eft ,  quia  prsefcriptio  non  pro- 
ccdit  abfquc  ponrefRonc  ,  /.  fine  foffefi 
fitne^ff.  de  ujucaf^ione  ^caf,fine  foffeftt» 
tm^dt  regulisjnrit  tm  tf.  reram  aocepi 
Ittcorporalium,  fcu  jurium,non  acqui^ 
riturquafiponcflio^ntfi  per  patientiani 
advcrfarij ,  feudomini,  l.penultima,  jf, 
defervitute:  qui  vero  ignorat,pati  nort 
dtcitur :  ergo  ut  quls  praefcribere  poflit 
jus  libertatis  i  c6oftituCione,8L  OMiga^ 
tioneCenfus,  necefftria  eft  lctentii 
fidvcrfarij.  In  quam  fententiam  addu* 
cietiam  poffunt  Pctrus  de  Vbaldii 
trtff.  de  quarta  Epifcofali ,  cap.  1.  tdfinem^ 
^^tiviiMfiene  39.  nnrntfth  &  ^Il 
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|ipud  Barlsorain  h  l.  3.  303.  C#/.  de 
frjtjcript,  io,vel  40.  gnHtrum  ^  qui  te* 
ncnt,  Uccc  prarfctiptio  procedaccontra 
igooraocemrem  pofidicri»  yel  prflrfcrt* 
l>j  per  aiium ,  non  tamen  currere  coii« 
tra  ignorantLm  jtis  (unm  ;  quod  pra-f- 
tripiio  invcnta  fitcontra  rtjiligcntcs , 
(4p.  vtgil  nii ,  dt  f^rAfi  rip.  qui  ai'ts.m  ]u$ 
itium  ig.iorat ,  njgiigens  non  fit. 

74>  Oppofirum  nihilomtniis  tenendum 
cft,  qutaad  prx(cribendam  libertatem^ 
/eu  liberationem.oon  rcquiritur  fcien- 
traadvcrfarij  ,iit  f.uctur  Buldus  fupra, 
•ferftjiiinte^  ptr  l.  frpnrtcryi ,  vtrf.  fi  pcr 
fuiidum,ff,iiiifmiidm«du  ferviiutes  etr»:,  lan- 

^  .#«r,  ubi  fiC  hflbetur  ^//'rr  conjiifuttifn 
Ut^t  gj  smhttwdsmfervitMifm  (  fctli* 
cct  cx  prafcriptionc)  i^nwtveris  ram 
tili  legtttm  tffe ,  amitfes  ilhm  non  utende. 
iQuodctiam  apertd  coiligitur  ex  di<fla 
/i  fiui.  C,  4e  fr^tfcrifti^nt  Unft  tiw^ris , 
.libiiofinedicitar,ii«/ISr«  effe  exfeQtm- 
iUm  ^mtUm  ,  vel  ignwMtmm  ejiif^ 
€Httr*  qnem  prafcrihitur  ^  ftve  agitur  de 
frafcribmdis  rebus  c»rporalibus ,  qujt  im 
fure  C0nfiftunt ,  veluti  ufuifrucius  ,  ^ 
tdtifdfefvitmes  i  q/iiod  ukiioum  intelr 
ligicur  quoad  iiberatiooem,  feu  excltt- 
fionem  aAionis. 

Et  hinc  cxchiditiir  fundamentum, 

'*  quo  contraria  fententia  nititur,  quod 
iblum  probatrcstncorporalcs,  feu  ju- 
|4,non  pofle  acquiri  prtefcripcione 
contra  ignorantem.  Nam  illa/.  t,C#</, 
de  fervittttilus,  &  aqus^  folum  agit  dc 
jnodo  ,  quo  fcrvitus  pra  fcriptione  ac- 
guiritur.  Et  fimilicer  ratio  qua?  addu- 
citur  ad  probandure  non  pofle  praE|fcri<> 
bi  res  incorporales  abfque  lciemia ,  & 
patientia  domini,  folum  etiam  probat} 
non  poiTe  forvitutcs ,  &  fimilia  jura  ac- 
ijuiri  pracfcriptionc  contra  ignoran- 
tem.  Nam  fi  agatur  dc  prxfcribendis» 
|eu  exdudendis  aAiooibus  peribnali- 
tNit»ad  hanc  prne(criptionem  non  eft 
Iteceflaria  pofrcfno,  vcl  quafi  pofTeffioj 
quia  iila:  a<!iioncs  non  pra^fcribuntur 
ratione  alicujus  poffeflionis  fcd  ratio- 
jiei2c^Ii^&au«  non  peteocu  dcbkuai^ 


ut  tradit  B  irthotus  in  l.frquUtir^  §.  (t  w- 
Am  yHum.x.ff.  de  frdfcrtftionibus ,  &  ad- 
mittitBarlioOiMi/.  i^C.deprdfcrift.  30. 
vel ^^. Mnirum^mim,  59.  Etratio  t&^ 
qoia  ad  ejofmodi  prx^criptionem  non 
rcquiritur  ullum  faif^um  cxparte  pra:(- 
cribcntis ,  &  fic  ncc  pofft  Ifio ,  aui  qua- 
fi  poncfliq:  fi  auccm  agatur  dc  prafcri» 
bendis  adiooibus ,  ieu  onerfbos  reaK- 
bos ,  nulla  alia  tequintur  poflfeifio  , 
praetcr  eam,quarcs  poflidcrur  tam- 
quam  libcra  ,  ad  quam  pofrcfllonera 
acquircndam  fcicntla,  &  patientia  al- 
terius  non  rcquihtur,ut  cil  notiifi- 
loum. 

ImftfiaASoflteseis,  qu^amicrun-  *^ 
tur  proptcr  non  ufuro  adverfarij,  abfq; 
aliofaAo  praercribcntis,  etlam  diAa 

poffcflio  rci ,  utliberar ,  ncccflaria  non 
cfl,  fed  folus  non  ufus  advcrfarij  fuflS- 
cic,ucpatecin  fervicute  ruflica,  cujus 
liberatloprcibrjbttur  adver/ns  oon  1«. 
tentcm  ,non  cbflanre  ,  qu6d  pofleflbr 
pra;dij  fervicntis  fciat  illud  cfle tali  fciw 
vituti  ohnoxium  ,  ut  fradir  glofla  a.  in 
1'  fiH.ff,  qnemAdmodum  fcrvitutes  amittnm^ 
tttr ,  Gregorius  Lopcs  /.  f6.tit.it.  p.^  .vet'. 
h ,  4  bneiuff ,  Moltoa  '«W»  I.  d/fp.  66.  ar. 
10.  Barbofa  in  /.^.mm.^^.  CMl  ^r/r^ 
(T^t.^o.ve/4.0.  annorum. 

Hinc  vcro  non  jnfcraspoflc  prrrf-  i/lj 
cribi  libcracioncm  a  Ccnfu  reali  lcicn- 
tepoflVflbrerei»  in  qua  cft  conilitU'- 
tus ,  ilbm  cflfc  eo  oneregravtitam  f  eo 
quod  ad  prxfcrlprfoncm  talis  lihera- 
tionis  non  firnccefrarium  iillum  fadii 
pofuivum  ex  parre  prxfcribeniis ,  & 
ita  videatur  proccdere  cad€  ratio ,  qux 
in  prafcriptionc  libertaris  adverfua 
iervicutem  rufticam.  Hoc,  inquam» 
non  infcras ;  quia  in  prxfcriptione 
herationis  adverfu'?  Ccnfum  ,  five  rca- 
Icm ,  five  ctiam  pcrfonalem  ,  intcrvc- 
fiitez  parte  pmMMbentis  oroifllo  ac« 
ttit<lebptl,Dempd  iblurioiiis  penfiof 
num  debiraru;  quz  omiflio  eft  qoidam ' 
a(f^u?  moralis,  &  ccnfctur  quoddam 
fadum pr^fcribentis;  cum  quo.fiprxA" 

Oibi^iTet,  ooa  ifiterveiugific  fimuf 

bona 
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bonafidccxpartc  ipfms  pracrcfibciitif 
'  jgnorancis  (e  peofiooem  dcberc ,  jam 
ca  prrrcriptio  peccacum  foverct:  unde 
cum  jus  canomcom  in  c»p,f»xli^  de 
fr^fcrht.  omnem  talcm  prxfcriptio- 
ncmexciiidat,nullomodoea  praifcnp- 
tio  admittcndi  eft.  In  pralcripcione 
autemlibertatis  adverTus  fervitucem 
rufticam,  nonibliim  noa  inrcrvenit 
laf^um  poficivum  cx  pjrre  pr^  fcriben- 
tis,fcd  ncquc  etiam  omilTio  adu'>  de^ 
biti/cum  dominus  prard:)  fcrvicntis 
noa-teoeAtur  allquidxfficera  »i^o  do» 
miniis  prsBdii  dominantit  ea  lervitute 
utatunnequeenim  ttnetureum  admo- 
ncrc,  pciilam  per  nonufum  amittat. 
Aliara  divcrfarnrationemafflgnatBar- 
bofa  fttpr*  n.  60.  quod  fcilicct  in  prae f- 
criptione  Uberationis  a  rervitotc  rufti- 
ca  t  non  homo ,  fed  rcs  inanimata ,  id 
eft-iipriimpradium  fcrvlcns.fe  in  liber- 
tatcm  vendicat,  U  cftcaufa  principalis 
illius  pracfcriptionisjin  rc  autcm  inani- 
niata  non  confidcratur ,  ncC  habct  Ipt 
cumbooa.vtlinalsifides.  Qsiandove- 
r6pr«fcrlbitorlibcrat!o  advcrfus  C6t 
fum,autaliam  fimilcm  obligationem, 
adcujus  cxclufioncm  intervenitfaflu, 
aut  voluntas  hominis,  ipfs  homo  eft 
caufaprincipalis  ulis  prxrcriptionis,&; 
staneceflariaeft  bona  fides,cum  homo 
llne  bona  iidc  hodic  non  pra^fcribat 

pcr  diAum  c»p.  fin.  de  frtfcript. 

Quoddcniqueexaliquibus  DoAo- 
^  ribus,  proeadem  contraria  fcotentta 
difcrtur ,  non  curtere  praf^ptioiietn 
adverfus  ignorantem  iusfuum,  red* 
ptcndum  fimiliter  non  cft :  oppoficum 
namqne  colligiturcx  gcneralitate  d. 
/.  fJn.C.  de prdfcript,  hngi  temieris y 
iraditPauIusCaftrcnfis, <■*»/?/.  t6S. 

lih. ».  Felinm  i»  t^.yigilwti ,  »#«»1, 
de  ^Mitfipt.  Covar.  »  regHt.  fo(?'ffor 
tertiMPdtte^  i.oum.  tj.  Admedinm^ 
B^rb./«/.  n.  }o4.C.  de prdfcriptien.^^Q. 
*vel  40.  Annorum ,  Scephanus  Gratiant^ 
fffmo  j.  dtfept.  forenf.cef.  J^ji^  «.  .t^,  llf' 

cet  tantucn  loquatur  de  prapictilltioiip 
9  o.  annoKum « &  ptuitei  aii^  ^Sf*, 


:iv-  Vii. 

runtiidem  vidctur  tcn^re  Ba!bos  4, 
ftrt,  tfHdrte  periis  prittcips/is ,  q.  tS.  fitr^ 
,  tfbiinhacfcntentia  vidctur  conqMicf^ 
ccre,  cum  fppcrius  oppofitam  tradtdir. 
fct.  Nccobllc^t  fundamenturn  adver- 
fariorum  ,  quia  cum  dicitur  pr^fcripti- 
onem  todudam  eflc  proptcr  negligeop 
tiam  nonpetentis,  non  capicur  neglt- 
gentia.  prout  fonat  vitium,feu  culpam 
f  neqiiw*  cnlm  pracfcriptio  inducf^aeft 
inpa:nam,  fcd  potius  ob  commune 
bonum ,  uc  ccrta  cflcnt  rcrum  dominja, 
.  $L  licesampatarentnr  ,'Ut  notavic  rCo- 
yzv*(npr.i )  fcd  acdpitur ,  ut  fonac  fim- 
pliccm  , &  nudam  celTationem,  fne 
culpam  habcat,  fivc  non  :  ut  cx  Paulo 
Caftrenfi ,  Socino  ,  Fclino  ,  &  alijs  de- 
ctarant  Barbofa  frf,  n.  304.  &  Stephan. 
Gratianus  nnm,  st.  Atioqut  difficultcc  ' 
procedcre  poflet  pracfcriptio. 

Noca  vcro  proprer  juftam ,  &  pro- 
babilcm  ignorantiam  corccdi  rcfticu- 
tionem  advcrfus  prafcripcioncm ,  ccii 
je.  vet  40.  annonim ,  juxta  plurimo* 
rum  DoAorum  iententiam ,  quamvit 
mulci  etiam  contrarium  doccant.  Qua 
dercvidendus  Balbus  4.  ps  t.  qu.irt/t 
partfs  princip  ,iis ,  tf.  29.  Covar,/»  ^fg^^. 
foffcfforttertis  pArte  Sarboia  op- 

tiffld  hac  de  re  tradansiiv/. }.  Cdeprdf" 
criptiene  30.  vel +0.  annernm  ex  iii(m,gff»  , 
ufqne  ad  num.  51  j.  Q^'  ctlam  in  ft- 
qucncibus  dcclarac  d;<5lam  reftlcucio- 
nctn  pcci  dcbcre  incra  primum  qua? 
drienniom  utite  poft  prirfcriptioneii^ 
completam.  Ec  idcm  tradic  Covarr, 
'h  regtt,  Poffefer  ,p.i.§.  "^r  ad  ^n.  ve  / 
Jecime.  in  edit.  Lti^danen(} ,C)\ioA. 
^dic  prarfcripcionis  complccxj  cciaoi 
igooranci  ,didum  quadrieanium  cui^- 
lit.  Sed  hoc  non  placet «  quia  video^r 
lingul  Jre ,  &  contracomrpuncm.quani 
cxBaldo,&  multis  ali)'?"  tradic  idcnj 
Covar.  in  d,  «/f,  num.  t.  inprincip» 
8t  Sai^ch. //^.  j,de  mttrim.  difp.  37. »,  %^ 
aillerencemqoaclrie^  pd  e)<^nM>f;  ■ 
^direftitodoiiei^ .  pbl$Qen(^m.conQp|| 
ikdie  fcientiac ,  pertext.in  cep.  t.de  if 
pueff^ftjllm  4-  &  iitl.fie^ C%d9 ffmpjf^ 
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wte^,rffl.vh\  h:^betur illttd  quadrien- 
niumdcberc  cilb  utilc. 
-    Si  verb  quarras ,  atr&m  quando  re$ 
praefcripcaeil  advcrfus  eam ,  cui  AulU 

culpabilis  ncpHgenf  ia  imputari  potcft, 
teneatur  prxlcriptor  in  foro confclcn* 
ti^rem  ilU  rcAicucrc,  antcquam  per 
)udicem  ei  rcdicatto  concedacur  f  Af* 
finnacMediiui  ^^M^-^r^///.  tS. 


t»'.  ?.OppofKum  vcTo  docet  merito 
conira  M*iiorcm,&  Adrianum,Covar. 
imttiffdregnlt  yfofftffcr^fMrt.i.  ».  ».3. 
&  Barbofa  fuprt ,  ivm».  319.  Cum  talit 
praefcriptor  jufto  pracfcriptionis  tttulo 
rem  qustfient ,  qui  dum  judicis  autho* 
ritatc  non  rcfcinditur  ,  cum  reddit  ru- 
tum  tam  in  foroexteroo  ,|quam  io  fo- 
rocoordentUB,' 


DISPUTATIO  SEGUNDA 

Deeoniitiomlms ,  quM  jure  Pomifim  reifmmnu^t,  m  Otu* 

/ Hs  vaitde  ^  ac  Hdtc  coafiittiifo^s  ? 


SBCTIO  PRIMA. 

SD#  ((mdltionibus  requifitis  cifxm 
rem,qMx  Cenfui»ifti- 


iVMMA&lUM. 


Reftnmmr  ^sJm  e$m/HlM^0tiS  SS^ 
mtmm  ftmiftemm  tireg  erestitmem 
Cenfuum  ^  ^U4  ante  Pinm  K  emtmgntmt ,  & 

?'  uidfettfitmmimtii  euitimestmrf  tmmt. 

•.  JReferturceUbris  BulU  Psjy\  de  creati- 
^  Cemfuum,  eMfne  tmiitm  ejftiesmdtt  fn^ 
^emiiiir.m,^. 

■  Jn  tenftilutienihas  gUerum  femifetm 
'eum  rton  poffuUntur  nll  t  conditiones  ,  ttim' 
i^utmneceffArid  ad  Cenfns  creutionem  ,  qns 
httMs  BulU  Ptj  y.  nen  contineMtttnr  Jwi^ 
}gem:  •         '  •  •        •  ' 

•  tenor  Ijufus  BulU  ,  &  dlterias ,  ^ud  prh 
'illhis  decUrausne.sk  etidfliffi^y'  emkitt^ 
\/it.fub  num.  5.  'r  >  ^  ; 

'  Omnes  cenditi^nes  qat  in  di^d  Bpltg 
yij  y.  pfiftfUntnr,  redtguntmrtdqnitim 


frhmtt  eemiith  ref^ttt  ex  pmit  rei  Im 
Bnlte  Pij  V.  tut  eremiemem  Cenfrt  ef,  mi 
cenfiituMturfuper  re  immeMi  |  «if  f»«  frO 
immobilihtbedtur,  n.  4. 

Redttus  dnnai  *d  Ungnm  temfus  ^feu  ed 
dteeemminm ,  &  altre ,  tems  nmtmekiUn  eem^ 
fentufifecmver^ffmtsd  miimme  temfmsi 
ibidem. 

Perdt^ism  BulUm  Pij  V,  non  prehihetur 
cenjiitni  Cenfus fuper  tlte  Cenfu  irredimi* 
Oiuter  cemfitme.  m. 

Ftrkmj  nxtMdiHemSnllnm  pefit  rlM 
cenftitui  Qemfmfnper  dlioCenfu  redimihiti^ 

^idem  megemt,  AtijfreMitsme  esfftmtimt. 

n.  6. 

Cenfus  redimiltilis  indefnite  cenftitmm 
re»  immmekitis  eemferi  deiet.iHd.  . 

VifefrtytbiUtpftret ,  ptffe  fmxtenOUm 
fijy,  ctnftitni  Cenfum  fuper  mUo  anttm 
iju»  Cenfu  redimihi/ijHb pa^o ,  fjf/oi^  ft  /4- 
lis  Cenfnstntiquus  redinutur^tenetur ven" 
iittr^nqutilU  ntnms  Cemfns  ctnftitntns 
rft ,  etms  temlhtmereiistttittre  immtAUi^  eem 
dem  n,  6.fne, 

Cenfus  perftntUsextlndnntnr  ^  fre* 
hihentur  per  dilttm  BulUm  Pij  K  neetdn- 
tnmmeriperftntUs^  fed  etitm  mifti ,  c^ui 
tef  itbthnhtr  mfirfemetum  hentjnmhj^ 

if^^^f^    \ 

JBw 
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N&ttfr»hihetnf  iaiem  Ce»fus perfo»s* 
iijC9Hfiitittm  dd  viUfit  Alicttjuj,  Mumer. 
t.  •,- 

JcnAlisCtnfAsctrtfiitnt  ftfit  fra  fftUttA 
ntienem /tx,  &  fiursi  ,prt  etMltm,  ttdim 
».  i./ne. 

.  Sec0»dd  ctnditio  efi ,  ut  res ,  fitper  qut 
Ctwjts  tft  ctrtjtitntndm  ffitfrit(iifer» :  qu£ 
ttmdithiiitmdtpirtntiitridirttctftrU  efli 
tfortetefn* ,  nt  res  tanttm  pn/it  prxflart 
piilitntem ,  ijunnts  ad  inte^ram  penfta/tem 
ttrtfmsUm  dnnnatim Jtlvendtm Jiifpcitt. 

•  HfurtfttitiMitmtatfts  fit  fertx  ejnt 
fmdus  in  l^teity^iUpt  ftmjitue  filvtmdu 

jtfi^  Aidem. 

Tertia,  ctnditio  circt  rem  efl ,  nt  nt- 
minatim  certis  fmbas  deftgnAtt  ft  qutd 
4mttUigititr  dt  re  frtprii  immthui,  nnm^ 
4e*  ■ !   ■  .  . .  • 

itr.  btne  entdiHmem  txekdiinr  Cen* 
Jns ,  qni  (onftit!teret»r  faper  omnia  hona 

conffitnentts ,  tam  prjifentia  ,  quam  futw 

fa  :  &  tfni  confiitueretHr  Japer  re  certis 
jjmAns  deftgndtA ,  addtndt^  i  fnptt  enif 

fis  ftlmt  iffns  etnfiilBetuU^  ttdtm  tuim^ 

fo. 

Co;jrra^Ht  ceufmti ,  qut  reaHs  Cenfns 
tonflnHttttr  ,  potefl  accedere  fidejnffor,  etl- 
tmfpe^ata  BnlU  Pij  y,  ibidem,  ; 

PtrdiHtm  teriitMetndititiitmntnitU 
litnr  ,  qneminns  Cenfns pifitetn/fitni  fuper 
fturihasrehus  defignatis  ^  etitm  fifUdUbti 
itti Cenfui fHff.ceret,  n.u. 

^artt  ctnditio  ex  barte  rei  cenfttt 
tft^nt  e*  hi  itimn^Vtlinpartemferemf^ 
t* » Vtl  im  itlnm .  tnt  in  ptrttm  ftddift  in» 
fin&MfttCtnJiisfimiiiitf^frt  rtitfen*t^ 

'H^  I». 

^uando  res  cenfitd  ntn  reddittir  in  per" 
fetnnm  infruduofa  ex  toto ,  vel  ex  parte,  /ed 
p&m  nm»,ant  ptnrHtn  tmmh ,  frnffnt  ex  td 
mfn  proventuHt  pttpttr  temfefitUm^  Vtt 
mUnm  cafum,  nihilpro  tati eventndifponitur 
in  prddtda  BuUa  Ptj  V.  fed  fervtmdnm  efi 
jmietmMmnmt%ttdrmmnmtt%M  ■ 


.1 


ArifE  ^Sumttiis  Potitift. 
cibus  conflicutiones  c* 
mantfiiQt  circa  ctcatio* 
nem  Ccioruum »  in  qiii* 

binad  occurcndam  ti(iif . 
ris  j  &  aiiimarum  pcnculis,  plurcs  con- 
dicioncs,&  modos  flatucrunc,  cum 
quibus  crcari  poflent ,  aut  dcbcrcnt; 
Pnmaconftltutio  eft  MartSniV.  qux 
oonfirmata  futt  per  aliam  Oilisti  IIL  & 
urraquc  inferta  eft  in  corporeluristeft** 
quc  I.  &i,  Extta.vag3ir\% de emptione  y 
vendit,  inter  communes,  NuIIa  vcrocon- 
ditioin  eis  ponitur  tamquam  nc^ceila- 
ftft ,  ^oaliomiUf  contraAus,  in  quoalU 
qt^a;  defiierint ,  tamqnam  illidtui ,  M 
invalidusrcprobcrur ,  ut  bcne  conttft 
nonnullostradunt  Molinaat/^.  ^«9. 
4,  Lcff.  lili,  t.  f ,  11.  dnbit.  xx.  fub,  num^ 
ff.^^PUite.  i0m,%*  iftff.  35. i.p.c.i.  n.  i8»» 
&  ali|'  i  pitetqite  es  ipfb  cootextn :  itom 
lum  enim  in  eis  approbatnr ,  &  decla- 
ratur  clTc  juftus ,  &  licirus  contraiftus 
CCnfualis,  in  quo  conditiones  in- 
terveniant.  Prima,c)u6d  Ccnfusconfti- 
tuator  fuper  bonis  proprijs  ipliut  con* 
ftitucntis,  utfuperejus  agris,  prjrdijs» 
domibusj&c.  Secunda,qu6dematuC 
ad  rationem  unius  pro  10.  n.  ti.  ij.auC 
»4.  plus  vcl  minus  ,  fccundiim  tempo- 
rum  qualitateni,  proiit  contrahcntes 
tunc  Inter  (e  convenerlot  i  ideft ,  ote- 
matur  jufto  pretio.  Tettisi,  ur  ematut 
pccunia  numcrata.  Quarta,qa6dbona, 
luper  quibus  emitur ,  in  ipfo  contradu 
cxprimantur.  Quinta,«juod  vcnditori 
fitintegrumeuti^redim^  in  totum  • 
aut  in  partem,  pro  eodem  pretio , 
qiie  alicujus  rcquifitione ,  vel  contradi- 
iflionc.  Sext3,qu6d  vendirornonobli- 
gcturadrcdimendum.  Septima,qu6d 
reCenfiii  fijbjcdapenltus  kitereropta^ 
surt  deftniAa ,  non  cogator  venditoe' 
ad  pcnfioncm  folvendam^iieqoeadcii* 
filalereddcndum. 

Alia  conftitutio  principatis  cft  Nfi*- 
colai  V.  pro  rcgno  Neapolitano,  & 
SjlciU«|  qfiam  ad  vecbum  tefcrc  Sum-:; 

ai 
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maCbrona.  17.  til-  deCenfhus  ,  ».10. 
l  in  qua  Pontifcx  concclTu ,  uc  poflent 
▼codi ,  &  conftitui  Cenfus  rcdimibilcs 
«odcm  prctio ,  fupcc  quibufcomque 
boots  cam  pr«iencibus »  quikm  fiituris 
ipforumconftituentium  ,  &  quod  pro 
<ccuriti\tc  contra^aus  obligafi  poflcnc 
corum  pcrfonT ,  ac  bona  ,  &  jura  om- 
t\\\  ,  apponi  qua  libct  padla  obliga- 
tioncs ,  6c  pxnx ,  dc  quibus  iritcr  con- 
trabentes  convcnerit.  Dummodo  ta- 
«len  anfiua  pcnfib  non  cxccdatdc» 
•cimam  partcm  prctij ,  id  cft  ,  ut  Cen- 
non  ematiir  mfira  rationem  unius 
,pro  dcccm.  Hanc  cooftitiitionem 
.approbavit  poftcaGtcgoriu*  Xill.iB 
AUa  ccmftitionc  cdita  anoo  15^4.  Pfo 
jregno  Sianati  ultra  Pharum :  in  qui 
.tcQc  Summa  Cor om  fuprA  num.  t^r. 
.ftatuit  pi  imo  ,utft:r\K:tur  dida  confti- 
.tucio  Nicolai V.  non  obftance celebfi 
inlla  Pii  V.  de  qua  ftacira  agcmus. 
.Secondd.ut  incmptione  Cenlus  fiat 
^cxprefla  mcntioalicufus  rci  ccrtx,vel 
•  plurium  ccrtarum  ,  fupcr  quibus  cjc- 
•preflrd  confticuatur  Ccnfus ,  deiwie  •O* 
bligcncut  omaiaaliaboDa,  Xercid,ut 


perpetua  facultas  redimcndi  vendtto- 
ri  rclinquatur,  &  nuliopadorcftringa- 
tur.  Quar tu,  uc  omncs  abufiis, quiBut^ 
lc  Nicolat  V.  admimtur,  peqitas  ab« 
Icgcntur. 

Vltiraaprincipalisconftitutioin  hac  j 
niateria  clt  l^ij  V.  qua:  fuit  publicata 
Romzdiczo  Januarij,anni  ijp^.inqua 
plurimx  requinuttur  conditiobestain* 
quam  fimpliciter  neceflariiB  ad  eontra^ 
Aum  ccnfualem  f  de  quibus  proindtf 
tantummodo  a  no"bis  cAagcndum  ift 
hac  difputacionc  :  nam  qust  in  ahjs  fu- 
pra  rclatia  conftitutionibus  ponuntuf^ 
«ot  non  {K>huAtm!,«tiieoeirafiflr,atfii»' 
prade  contcntis  in  conftitutionibol 
Martini  V.&  Calixti  III.notavimus:auc 
fiquxut  nccciTariar  poftulantur,  otin 
conftitutVonibus  Nicolai  V.  &sGrcgOT 
rij  Xlil.reqairuntudt^ocum  piio  oerto 
regno ,  &  fort^  nufta  *  pro  illo  etiani 
rcgno ,  ut  neceflarta  polftulatur ,  qulc  tn 
BuIlaPij  V.noncontincatiir,&cum  rc- 
liquisin  ea  contcntis  cxplicanda  fir. 

Aitjs  crgo  caDiUtutionibus  omir 
fis,  teoor  Coaftitu^m8PiiV..r  ' 
bec.  *  .* .     \.  \.  .\ 


BuUaPij  V*  de  Ccafuum  creatioae. 


Vmonust^pofioitca  fervitutis  ohfttnfes  cagnoveritnus  innu' 
7neros  cileifTatosfniJJe  y& tn  dtes  celebrart  Cenjuum  contra* 
Uus  I  quiwedamw»  emtmmmriwtr*  itmiies  a  noJlris4tni§»^ 
€t£frikmftfilfmc§n$rMaikMS  ftMtnt^t^  v«rim  etim%  fmed 
-nftStrinteft ^ctntrarijs  omnino  pafftondnSf  pr^fternrdtn^ 
tem  avarittte /finiuium,  iegnmetiam  divjrhirum  contemptnm 
pri*  fe  ferutU  i  non potuimus  animarutn  ^  pront  tenemurt  fa* 
/«//  ctnjukntes  ^  ac  fiarum  ntnisum  pctitiontbut  ettam 
■  /aiisfttiinSfSf  tnm  gmvi  nmrS§$  Ussferoque  vtmno  fn* 
lutari  antidot^  nom  medtru.  Hsc  ignnr  ntftrs  emtftttntUmt^ ftntnmim 
^Cen/umi  fu  annuum  reditnm  creari,  conftitmve  nutto  m§4§  fo§t\'fiift  im 
rt  mmohih^  aut  qu£  fro  irnmobilt  haheatur^  de  fni  natura  fimliifera%& 
^  jl  qu4t  nomtnattm  ctrtis  jimhis  dtf^nata  fit.    Rurfnm  ,  nift  vere  tn  ftcunin 
.  numerata  prajentHms  tejiibus t  ac  notario%&  in  a6iu  celebrationisinftrumen* 
y  ti,  non,  MHtm  frtu^x  rtsyfU  mt^fOi  jnftoqui  frette,  Seiittiones,  qunsvuigh 
.  ii-.i  taitiCM 
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JDif^  II  StSL  l  tjg 

^    Itonesdtreiie^  aut  tHdtrette  obltgAntes  adcafm  fortnttoseumMi  tUtii 
j   exnatHracontraeius  nontenetur ,  nuUo  moda  va/etevoiitmut,  Mitem* 
'  admoditmnec  paaum  auferens ,  aut  rejinn^ens  fAcuiia'tm  almiandi 
rm  i2cnjui  Juppvjuam^  qutavotumus  rtm  ipjam  [vnper^(^  li.ere 
^     Scfinif0lMSi^U94emh       ,quin^ua^cjjt>u^  ,  aut  a.tir.us  aHan' 
■     ttratss,  ve/  rei,  ssm  tnter  V^VfS ,  qndm  m/tima  v$Am  ate  a/ie^ 
jf  nart,     i^bt  autem  venitnda  Jit  ^  vilttmus  Mmtmtm^  Ceitftti  sittt 
owitbus  prajerri,  ttqiie  denundari  conditiones  ^  qui^us  veitdeadd 
7    [it,  &per  Hit7ijem  ixpeeiart.     'J^a/Ja  cunttntntia  viorvfwn  Lenftsi, 
•     debtterem  lenert  md  interjje  /ucrt  cejjautis,  vel  ad  cambium,  fett 
tfrtss  eitpenjas,  ^f  jerta  Ularia  ,  aut  M  f^Urta  ,  feu  exptnjas 
•  meit9)ttramdttg  tredst$ris  tiqusdmtdtss,  mti  rm  Cenjki  fukjeai^tu 
ftue  a/t^ttam  ejus  partem  amtttere ,  aut  miiud  fUt  ex  fpdem  t$m* 
trafluf  five  a/iuhde  aequijitum  perdere  ^  aut  in  aliqutt^tgtstsmits^ 
fi    dere,  ex  toto  trritajim,  &  nul/a.    Imo  &  Cmfum  augert  *  ^ 
novum  creart  fuper  eadttn  ,  vt/  /i/t$  re  tn  favorem  ejufdem  ,  mst 
ferJon*peremfuppoJita,pr$ftiS^iusSemp.9rts^ve/  pratentt,  ve/  fu^ 
9  .rs  $mmM$  ft$bikm$s.  ^initt  etimmMllmbmmspias  c$ntinentiu^ 
J$tms$tt$s  $ti$rum  $d  eum  fpeiftre ,  adquem  aitas  de  jtsrt^  att,mi 
JSO  tura  contradus  non  JpcHatent.    'j^Qjtremj  Cenfyt  $mm  in  fiittim 
rum  creandos,  non  joJum  re  tn  totum,  vel  pro  parte  perempts» 
aui  ihjiutluoja  in  toitm,  veipro  parte  efe^a  ^vo/umus  ad  ratam 
■-  ^"'''^i*  fedttiam  ppjje  pr$e$dm  preti$  exttnaui.    N$n  objfante 
.    i$iseifim Miam  ttmparit.  u  mmstuaritMU^  iSsk  etnSum,  &plu. 
rtum  $nn$rum  pr^firtpttone  :  non  $h/tansUfus  aitquibus  pam$M* 
rede,  aut  indirefie  taiem  faiuUatem  auferemthts  %  quitmfcumqui 
4J  vetbtst  aut  e/au/uiis  concepta  fint.    Cum  vero  tradittone  pretii 
reditui  exttngucndus  ertt,  voiunus  per  bsmeitre  ante  id  denuncU 
ark      oii  frttsuM  dAtsdum  erst ,  c>  poj^  denunciam  ,  tntra  an- 
mimtamtm;  etiam  4#  sitvis»  pretttm  repets  poffe\  &  ubi  presim 
umt  nee  v$(ens  imtrs  hme/grt/$ivat,  nee  ak  musta  smtrs  atsmtm 
extgatury  lolnmus  mbtlom.nut  quandacumque  reittum  extineui 
poj/e,  pr^via  tamen  Jeriper  denuncin  ,  de  qua  fupra  ^  &  non  $^ 
jianitbus  kjts^  de  qutbus  jupra  -,  idque  obfervari  mand^mus,  etiam 
-     qutfdplurtes^ac plsKtnetdtnunitaiutiiJuiQet^  nec  unauam  ejfeUus  fe- 
«S  immfmtffet.   t$ms$tim  t$msmimtapr$tsmm  Cenfusextra  cafum 
pram£hmtaituvit$f.am$kpm9am,  autokaiiam  cau/am  repeiip$0 
9}  Ji  ,omntuhprch!bemus  ContraCtus  fub  alsa  ftrttSSs  pojtisac  ce/tbram^ 
dosjaneratitios  ^udicamus.  Et  ita  tl/is  propterea  non  ohjtantihmSMid^ 
qutdvei exprejje ,  vei tactte contra      nojira  mandaSa ,  dart ,  rm////> 
tMSdmmctmtngat  ydfifiovo/umusp9fjevtndtcari,   Hanc  autemfa^ 
itstifersmJamBs$mmti$$dmmhs<M/isn$vit$rcreand$t  verumettamitt 

trtm$tqu$cmmqm$tmp$realitmmi$;m$d$p$Jipubiitattmteimf$9tpsm- 

%f  ttonts  aeatusjis  iperpetub\  &iu  mntkmtjtrvari  ih/Uni^, '  'i/etf^ 

rantes  prettumjemel  c enjui  conjfitutum Hunqumpoffe ,  oh  terttporuml 
ant  comrahtnttum  quaittatemijtu  aliud  acctdens,  rtec  quaad  uittmi 

Btf  ctmfrahsjticf  ,  musms^  vei  Mm^erst  Jkt  Jsctt /istim  ^Jam  ad  temrS' 

^mi 


L  Par$  De  CeDfu. 


r 

it9ifmukhst9f  wm  wtmttnm»  Itbs  tmm  ^mnes^hqmifkiatti 
firmsftrvtMfum  Cenfus ,  bertimmrim^Dmnm^Mtfingiitesmtriam 
€enfur£  bt  trum  reHgiwfomm  fuijjc/anf ,  &  anim^nmJsktitmfnlmSk 
Nom  ebjiantibns  qnHfu/nis t&t,  iJntnm  Amit  nK,         14.  KdkmU 

Feirttarii» 

pofthincBunam  pfodijt  alia  ab     qaoquc  tenorcm  hic  adjiccrc ,  cum 

fic  quaedam  illius  principalis  appei^ 
dtx ,  cajvi  etiam  non  femel  in  boc 


tedem^  Pontite  eontinensaliquas 
fllius  dcclarationes ,  pro  tolfendis 
quibufdam  dubitattonibus  ,  ^OflB 
fiaciin  riuttezaruB^Libuicergoejut 


opcre  mcntiOfienfikdbBat,  SiClfl* 
torhabet. '  .  X 


BulU  T/j  y.  commemfiHafdm  decUrstipnes  fucedeittis. 

T  fii^po^olica  Stdes  mtgna  adhihta  indafirid 
eperam  dat  omnta perfptcue  promuigaret  vixtamen 
eft  t  ut  umtjuam  (atts  queat  u/quequaque  eavere • 
fuin ftrupeitfa  qutrundam  mentes  noves  tUi fenfut 
.  ^^'-miutnnps  ^[itnm  perpltnkeut  mtUti  imdnkime^ 
4^  voeantur.    Pridmtnm  ftr  Conftitutttnem  nn» 
jir&mdeCenfuum  creatienet  interalis  vaivimnsz 
Ccnfus  otnnc^  :n futurum  creandos ,  «0»  folum  re  tn 
totum ,  vei pro parte perewpta ,  aut  mjruHuufa  in  fctum  ejffetia ,  ad  ra- 
tam  perire ,  fedetiam pr§  eodem pretit ,  exttngui ptjfe,  uAe  patla  conti* 
wtntia  nmrifim  CtnsiufdteitnrmndmereJJe iucri  (tffantis^vtl iemki» 
'  '  mmilmfnimria ,  veteiep«nfatmtdinertditmrsssureimttit9liqiudemdea  /«. 
9tri ,  aut  rem  Ctnfus  ptO^Ciam ,  fiveeUiquam  ejus  partem  amnttre ,  aut 
eUind jusi Jtve  ex  eodem  eontmffu ,  five  aiiunde  acquifitum  perdere ,  aut  ks 
nliquam  panam  cedere ,  en  toto  nuUa ,  atque  trrita  efje.  Lenfum  autem^ 
ftuannuum  rediium  ,nonuifiinresmmtSiii  iaut  qudepro  smmtinitltaOe* 
tmrtnfme  nettnrafrultffera ,  atqnt  mmamttm  futsfinshmt  dtfigmtsfit^ 
'   'fidnet  Cenfum  ipfim  1  nifivere  inptetnnid  nnmirnts  $  frttfimiku»  ATt» 
tario,&tefiibns  in  a£lucelt^ratitmismflntmtnti%ntnettttemprtus yre^ 
%    cepto integro ,  jujioque  pretto ,  creari ,  conftituive  uUomodopoffe.  TJein* 
deper  dtieBum Jtlium  0  ilavtum  Sptnoiam  regnt  Suiliie  <Magtfirum  fer* 
tuietnnm  bac  de  eauja  adnts  defitnatum ,  aecepimus  tn  diOo  regna  ^tctlies 
/emfnimntxtririt  mrmmpretdsaarmnii^Hnafiteuttsmn  nmiesU^ 
f  eim  niieuttn^wmbs  imtl^gntwr  f  Etemptr  nuUitntm  pn&trmn  »  & 
tUitmm  frtuiiBornm^ttsamjnsrecuperandii  fiverepetendi  impen/as^ 
quas  litigando  contramtrofos pradifios  y  aut  execntores  ad  etrum  ioea 
tranfmittendo t  aut  aiiasex  iudicum  mandato  fubire  oportett  auferatutf 
e^   TrM  terta ,  m  tam  pro  ipfis  expenfis ,  quam  etiam  pro  Cenfu  rec  uperan» 
datmKtraterimmpofftfJiormfrmaA,  Et  tesmfidejufforesdari^atsaini 
konaprt  fradij  Cenjugramati  9mlhtm^if/ms  Ctnfus  ftlutitne  itsfm 
tbtcari.  DtniqueanCenfustmft^lnnSfiiper  piurilusrtkus  imtr/i  dk^ 
f.  verfisconfiiTut pojjint  >  TofhemOiOn  idqnedde  pecunia  numerata  dL 
citur  tfrohtheat  quominus  indotium  gffignatione  Qenfus  crean  poffit} 

4  Nukmdi^mmafuanfimitii^^ 
•  dttla^ 
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  f  mfhOiw/tmt  qu£  m^h^ikpinit  perfettib  rtM^fUiBMantl 

pXfMsJMutuTiOt  iluolmttpittnimfve  annisiJtvestmpefii^teJtvt^Uiitifittion  frt^ 
lentuntifdlvaaliaffttriscSmHnis  dsfpofitiene  ^  intelligi  debere,  Tr^ttrid  fxac» 
7  ttonemiilarum  exptnfarumprohibtri^  qu^  fxpaiiOiVeUonvemionetantum  intef^ 
contrahenfes in,tai& infirumtntoCenJus  fpeitaliter  appeftta  refict promtttuntur^ 
uou  autemesyqua  ttc  4t&i  JurH  dijptfittont  repaen4£  vemuntt&  mandato  jii* 
%  dteis  sdftuHeummr,  Cafertmfi/tptftrt»  durif  tMeitt^  kona  hypothecari  i  pr$ 
fnedif  Cenfugravatt  tvtefimti  ttu$  Ji  frddium  m  uliumdevtnerif^imtttlitkii 
fertiutfideiu£orintercefferttiterttumpo(feJftrem^veleftie  liM  uti^urt  minimi 
prohibemus.  H£c  autem  omnta  pro  eviHtone  dumtaxat  ,  non  autem  folutioni 
f  pcen£  adjudicart  pofe  intelltgtmut.  Tojlretno  tn  dotmm  afftgnaudarum  cafik 
Cenfuum  creat/enem,  &  conJittuSionem  pr£dt£iam  rejfeilu  a&ualu  numeratto^ 
mieturmtimttriu^&teJHktitfiieititdMtleetmMmtkttherei  fed  in  boc  ca/u  Cenfui 
ipfet  Himfeeuui»  dd  mmmm  mtt  MitA  ertmri  pefi  dtfiurmuui.  ^etuqnt  ut 
^  ptrieulit » quaex  tranfportatttne  pecuniarum  frequenter  in  dttfo  regHe  tvemmOi 
£ccurratur ,  permitttmue  ,  ut  fi  in  cfeationt  Cenfut  pecunia  adm^num  tommodk 
haberi  ntquiverit  j  tllim loct  ^emptor  apocamy  ftve  cedulambanchariamidoneafH 
tntegri  pretij  vendttort  lu  spjo  empt/onu  aGu  debeat  exhtbere,  %  ConJiitutione 
u  f^jtra  prttdtButtdhtktetifmtietittmtqummelt  edttris  omnibus  in  ea  imtentisy  in 
Juu  rdert  permuueUtibm,  Veimmtt  mitemi  utpr^eftmiumexitnpluiaiamimprtfi 
fittitetsrij pubticimanut&Tratati  Eccltjisftnii  ejnfve  curut  figtUe.ehfiiuatst 
U  eandtm  iUamprorJus ,  tam  iri  judicio,  quam  extra  iUud  fidem  factantt  quam  ipfg^ 
tftetprafeMesfueerem^JiefftmtKhtkthetVeiefieuJd»  ^mumJieukrdtt  laA»^ 


Ofnn<*s  coft^itbnes,  tjti*  pto  tif^i^ 
tione  Ccnfus  in  d,  BuUa  rcquiruntur, 
&  nunc  explicandsB  func  ad  quatuor 
capira  reducumuri  Primuoi  eil  ^  dd 
rcquifidn  clrca  tmBS  CuoM  ^^it^limm» 
danii  Sectittdu&i )  de  leqiiifltis-  fiaci 
pretiuiift  Cenrus;  Tertium  ,  de  reqaib 
ficis  cifca  pcnfion^  folvcndam.Quar»- 
tum  ,  de  requifuis  circa  pada  ,  quap 
fontradui  cenfuaUadjicipO0ent.Q^i* 

bttt-ttindebiaddtair  QaiMuik»  4e«t» 
quifitis  in  Fedimcfkb,  le«  ua^ogm^ 

4o  Cetiikkt 

Quod  ^rgo  ad  prinnum  caputat» 
tinet,  quatuor  in  d.  Bulla  rcquirun- 
tur  conditiones  Circa  rem ,  qu^e  Cco- 
ftti  fiil>jieieiida  eft.  -Mflift » .  ut  fic  rcai 
jnnmobills »  fltt  ^q^om  pro  immobil( 
iiabeatur.  Qyx  res  fiot  immobilesy 
ootifliffium  eft  :  tales  quippe  funt 
jlgri,  pra^iia,  vincs,  domus,  &  ff* 
jmile».  Pro  immobiltbus  auccm  haf 


JHtioarttf»  tt  iiai)0Biit . jii  Ciem.  esik4 

de  pArad.  i/erf,  cmUqat  annui  reditue^ 
de  verb.  Jigntf  Id  tamcn  intelligitu^ 
de  rcditibus  ad  longum  tempus ,  ue 
4(i  4ecdnnium  i  - £c  ultra.  Si  enini 

S.iil.Mlaw  .telBpiit,  imer  imnio* 
I  oiui  -«cHDpatflliliir:,  ut  doceol 
Panorro.  hi  c.  vit.  ue  pr  <Utivicesf»ar% 
u.  6i  Mol.  difp,  4^5.  n.  8.  Sanch.  tem. 

iu  deulJiL7,  c.z6.  »,  6.  Soar./<?w; 
4.  de  Xtlig^  isM&,  8,  c,  »7.  »,  8.  & 
jiiii  cbmmuniter » &  habetuir  esbreft 
In  jure  LnC  Ub^i^  Ord^  48.  $,  t. 
-  Xtaque  per  hahc  conditionem  C3f-  | 
cluduntur  Cenfus  venditi ,  &  conf- 
•tituti  fupcr  rcbus  mobilibus ,  uc  fu- 
^  ifefvdi  ecjdo  locari  iblito,  navt, 
^mba  ,  &  fimiliblit,  iitlatddelceii- 
dendo  ad  multa  partieuloria ,  tnidilt 
Leotard.  de  ujur,  q,  47.  n.x,  &feqq.  itcm 
collicutl  fupcr  rcdicibus  ad  brcvc  tem- 
pus,  ut  ad  0^0 ,  aut  novc  annos.  Non 

arirt  cftftiiwri  iiipjt  icditfbitt  «dloiigS 
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tempus,  at  ad  ^cedtHiSifii  ttftra.  tJode 
jum  diaftm  Conftitmimiin^Pif  ^ 
i>ene  poceft  vendi ,  &  conftitui  unos 
Cetifus  fiipcr  a^io  Cenfu  perpctno  ir- 
fedimibilicer  conftituto,ut  rclatis  mul- 
tis  notatidcrnLcot.tf.46.  35.8C 
cenenc  comotitOorDb^te<wRatt]aod 
in  eadem  cAfticiidone  *  «oftulatur ,  tie 
rtt  fupcr  qua  Ccfus  coilocandus  eft, 
rerti^  fmbmi  defi^nAtA  ftt ,  quod  Ccnfui , 
&  alijs  juribus  convcnire  non  poteft. 
Namhxccoditiorefertur  aditm  iim* 
|Jicit<i1iarii^t<llK,pfl  iref5  adeam^qux 
pro  imittdbili  habetur^ut  bene  Lcoc  J, 
f«.33.Azor,&  Bonac.  infi^cirandi:unde 
^otidid  principes  Cenfos  vendunt  fn* 
pcr  juribus ,  &  rcdUibus  regijs. 

Dubium  autym  eft,  utrumpoifitetiS 
iaxta  iiaoc  Ballam  conittciii  Ceiiliiaiii- 
^  adio  Ceiira  rediiniblli^Negflit  Mob 
^ifiu  i^9*9,9»  Aaorf.  tM-  to.  c.  7.  q. ,. 

ieff.  lib.i.  c,  t1.d0i.il.  n.  78.  Fiiiuc./f. 

tn^.  j5.^. ».  n,  187-  Maldcr.  tn^.  dt 
ftiit.  n,  7.  verf.tltefd  «fiM  alij-  Probant, 
tumquia  Cenfus  rcdimibilis  ccoietur 
'  fes  mol>ilia.  t«iifi|nA?iim^»  quia  core- 
l^pto,  ftatim  owligwctiie  C^fus  fu- 
itlo  conftitutus,cum  magna  ja^u- 
fa  cmptoris,  aut  tranfibit  in  pcrfonal^, 
^gui  etiam  in  hac  conftitutione  interdi- 
ptur.  Contrarium  tamen  Tidetor  ve« 
|iiii»«CMBnt  lLebel.a^.  lih.iojf,6,  m.^ 
Itenacin.  ts,  %Ji^c»mrtiiji,  j^jfntt^. 
fmicijt$bji.i7'  &  cum  alijs  Lcot.  rf.f  4^. 
jn.^i.Ratio  cft,  quiactiam  Cenfus  rcdi- 
mibilis  indeiiait^  conftitutus  resim» 

ffedicos  ad  longum  tempus  coaftitQtoiL 

Nec  obftat  ita  efleconftitutum,ut  poiBc 
redirai,&extingui.  Nam,  fi  tantum  rc- 
dimibibis  ficcxpartccmptoris,feu  do- 
jpiqiipfius  C6fus,qui  alium  Ccfum  fu» 
jiereo  cooftatii^teiiebatur  j^domi» 
^  eum  cottief«m  p^llppe  ^  tene- 
jtur  non  deftruere  propnam  donnu ,  in 
qua  Cenfum  altcri  conftituit:  undc  pe- 
rindc  cenferi  debetr^imo^bilis,  atq; 
,domus,&  fim^fet^,  qusdeftrui  po^^ 


lii  fic  ez  part6^^l^n%ldiillj^tlif  i^sttf  \ 
ciim  videntor  toqai  dtati  Anthofet>  Uk 
Hoc  etiamcafti  pro  re  immobtli  habeif 

dcbet.nam  quod  poffit  libcr^  per  ren- 
ditorc  extingui,pertinet  ad  cafum  for- 
tuitum,qui  poteftevenirc,  &  non  cve- 
aim :  uode  npn  minus  propcer  baoe  • 
CMrfamdebet  cenferi  res  immobUis« 
quam  domus ,  &  fimiles  res  periculis, 
aot  incurfibus  hoftium  expofir»,  iii 
quibustamen  ncmo  negabitpoire  ^n- 
dariC^um.  Quod  fi  emens  novu  Ccn- 
fum  ftiper  antiqaoGenfii  im  redimibi*' 
ii  pcricaloexponitur,ilIum  breviamiifb 
tendi ,  eo  quodrcdemptoantiquo,  no- 
vus  etiam  pcrirc  dcbeat,hoc  ipfum  pe- 
ricuium  poteft  diminutione  pretij  co- 
peiifari,&tuncomnis  toUeturinjofti- 
cia.  Credic  ethun  leffus ,  8c  FOiuciat 
yS^4,po0e  Iicitkalem  novomCen  fum  . 
conftitui  fupcr  antiquo  rcdimibili ,  ft 
vcnditorparatus  fitcum  coftirucre  fu-* 
per  alia  re  &udlifera,  in  cafu,quo  anti- 
oausCenfiisredtmacar.  Quod  iecoo-  r 
dumjus  naturcmihi  eftcitra  dubiom, 
Juxra  Bullam  vcr6  Pij  V.  annullantit 
omoia  pa^a ,  quibus  vcnditor  obIige« 
(Ur  ad  pra?flandos  cafus  fortuicos «  vuc 

apparctprobabile. 

Dubiumpratereacft,utrumperdic- 
tam  primS  conditloocm  ezcludantur 
omnes  Cefus  perft>nales,  id  Cft,  quibui 
perfoBaCenramconftitueos  ib  ipnim 
princlpaliter,  &  immediati  obligat  ad 
penflon^  folvenda?  Affirmantcomu- 
piterDD.  Navar.  de  u/urJiAtt.  Sy.GIof- 
l3i».MoL  diff.  ,89.  ».  i,SKAitl&,t.di^ 
Xmfi!^c,%,m,7.  in  ^Rebel. ».  f.  lib.  i 
f .  6.  m.  1.  Lefl*.  lii.  1.  r.sa.i6fAfir.  m.  fitbji^ 
78-  AzoTptrt.  3.  lib.  i o.  c.  y.  ,.  Filiuc. 
ftmp  i.trA^.^^.pdrt.i^cdp.  1.11.184.  dif- 
censhanc  fcotentiam  veriorem  eifey 
IBonaCiiMMa.i^)^.  dicmtrta.qMjcJf,  4,, 
pmSi^aufft^m,  t6.  &  Leotard.  iraflF.  di 
^f»r.  q,  49. n.  aS.qui  alios  addiiCtC.  Foift^ 
daraentttm  eft,quiadumPontifex  pof- 
tulflt,  ntCenfus  conftltuatur  in  re  im- 
Bgbili ,  aut  pro  immobiii  habitt,  duo 

mmm  ce^oicm  i  atam,  utibo- 
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f&Kf  fdfiik'1inm«l^|is  .'upcie  non  tatitS 
▼idftur  crdudcrelCcnfum  fuordatuai 
in  re  mobili ,  fed  etiam  fundatum  in 
pcrrooa ;  tum  quia  nomine  ,  rei ,  no^ 
vpiii|:^e^foiian^tn'ci^  qulaperfo- 
aa  res  ik^inobilit  noi^  ^ft.  Etconfirma^ 
nfti  ^uia  Pius  V.  in  faacBuUa  folum  ad- 
mtttitC^ftts  ,qqi  pcn^nte  re  Cenfiu 
ex  totdb  aut  ez  partp,  fimiliter  pereant: 
Cenfus  aucem ,  <|ar  ran^arc^  in  per- 
^&a ;  q^anvls  fmji  aampt^ut  fu-^ 
*^d^iaHqua;  hteH  j^iftc  Qmninq,  thi 
idhvit  maneret  per^na  illa  o^ligata. 
Undc  non  fof am  eitcruduntor  pcf  di<> 
tampdinamcQndltiDnem  Cearusmt- 

^:^ltcfimd;m^     ,6?  qo! 

c6n]ltto»^n6ir  ltt^]||to^  jcttM  boiio- 
rum  bypotheca' ,  'irt'bene  adycnunk, 
teilius ,  Bonac  &  a\i|  comqiumterr '  * ' 
ti mtcapda  verd  id  tradita  rerbfti« 
tto ,  ucnon  proceda^  de  'Cendi  petfo^ 
tfali  tflSfitMii^ilft^^^  per^^ue&dam 
^uafiPf^t^hae  cobtr ajftum  con^tuto  i 
lfunccn|mlrcitum  cftefccundum  fc,fi£ 
pcr  Bullam  Pij  V.  minime  prohibitura, 
cenfent  Navar.  Je  ufurit .  n,  xii.  S^. 
^riM  €eufm , ».  4.  Rebel.  Jb.  f ^ 

mliimdyn,      TiSiuclia  fi^rdUMm.^tf^ 
'Bonacijiia  elifft  puu{fi  uuica/if}  i^.  fe, 
liciah.  de  SolU  /»  *p^e»J.  ffti  iiu^t,  de 
Cenjibus^  eip.%'  u,  ^,ver(.ek^irifef*^ 
Molfef.  tr.iH,  it  emrMn,  cdp,  6,  n,  6k. 
Siceplr.  OmiiUi.  ^ift.fi^^.i{iLit,^y. 
Cenfius  de  Ceufl.  f  .  i*.  m  Dond. 
Per  Ctnf,  fi)  V.  infr»£m.  i/.  ult. ».  77.  & 
#03.  Salas  tftli,  ie  Cenfib,  Juh,  j.n.  s . « 
tandem  Rota  Roman.  Jec.  514.  n. 
5.  ubi  cum  muttisDD.  ait^conftitutid- 
^etBf^jl  V.iion  pi!rtitiefeadCen(bsi^ 
caltttos ,  qui  morte  finioiinir .  fcd  ta& 
tum  ad  Cenfus  perp^tuos  redimtbiles. 
Quac  rcftriftio  cft  valde  notabilis : 
nam  fi  vera  eft  >  plan^  conctudicur  e- 
CUtis't2eofus  perfonales  perpetuof 
^dimCbaes  In  d.  Biitla  Pi)  V.  non  prd^ 
Biberi  { quod  a  nemlne  !u(^en6i^qlietll 
fctim ,  admiflum  eft.  Undc  ratio ,  qua 
^flsdida  limhacio  citcaCtttiui  vitaUr 


feler,  l&oh  eft  quodtallil 
fuaptcnatuta  ftt  irrcdliiUbifii  i 
&  conftitutioPij  V.  (oliim  loquatur  cW 
rcdimibilibus  ,fcdquia  ejurmodiCcn* 
fiMno^^onftitwtur  pcr  proprium  con- 
|n^lbttr^tfi0tip<^  ,  fcd  per  quandaol 
dbi)attQAirab«^,  feu  contraAuni 
innominatunl » ^PifUdei,  tum  aquali 
probabilitdceeit  utraq»  parte  aniittcn* 
di,  &  lucrandti  qui  contradus  irt  di<f^a 
PiJ  V,  HOH  prohibcturcu  nulla  iii 
iisqualitas^vel  tUnl;»hl  lojultlttjfc^ 
— ^.ptfariQ^cimcofi^fltiiint  non  paud! 
■quds  ciCat,K  fequitutLcbcstfd.  tua.U 
f- +9- t*.  r«qiiitur  etlara  MoL 
if*^f'  ».;^.  ubidicit etiam  vitalitiurn 
enfum  pSs((alial€  prbbibeH  in  dida 
ulla,niarit^ApCtls  pretio  jufto,  qua- 
hi^fMj^mi^fM  quo  ^Ml* 

d"cm  non  loquitur  COfivchrentef.Nartj 
fi  id  admittatur  paf i  racionc  diccndut^ 
erit,nullum  Cenfum  perfDnalem ,  fivdl 
ftdimibae^/fiVbii^cdinnmfll^,  fn  ' 
gfe^iiura,  (ivc  tdmpdi*arlflf ,  pfohiii 


int  cicliidiin  illaBuIfaquandofiiL 
rit  c6ftitutus)ufto  prctlo,  fcd  folQ  quW 
doinjuftoj  &,fia)iliterpadla,  quafiil 
eademBuill^WteMf ,  foia  vetari  quii 
d^t^ntincr^n^WjuftiCiam  >  qtidd  ^tfitf 
admitti  nonpoceililiee  Mb  ibfd  MotH 
na  admittifur  j  ot  Infra  cdtlffabif .  C«« 
tcril  quidquid  htDD.  fcntianc,  fccc- 
dcndti  Hon  teagojijritdi^i  limitatij 

rationem  alEgna^m  1  tum  maxirad^ 
quia  hujufmodi  contraflus  multis  iik 
locis  eft  ufitatus,  &  pfaefcftiraRomi^ 
&  Bononiae  >  alijfque  civitatibus  ftatuS| 
A^fiaftici,  ttc  fitcecur  Uotafd.ySf*' 
n,  t^,  ac  de  Roiiii^hdc  ipfum  aadivi  f 
virts  probat«  ftdei,  ceftaturquc  Filiuc.' 
fip.  n.  i«  j.  infne.U  afHrraat  Sa  d.  n.  4.' 
folerc  ad  vitam  cmcntis  dari  oftopra 
uno ,  quod  argumento  eft ,  non  fuiiHr^ 
Ipibito^m  fllK  Btilla.  la  IM^  etfi 
'ft^oLufitaniae  ^eccptfi ,  ad  fiitpl^ 
"dtG  eiTe  judicatfl ,  ut  pecunia  detur  fubj 
certo  inccrcflc  quotannis  fo!  vedo.vul-' 
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ut  cjufmodi  ihtcreftc  cnaatiir  ad  ratio- 
ncmrcx.&quariijproqcntum.  QMp^4 
intelligit  4e  Ccnfu  pcr^iuU  rediiwi- 
fi.  Ettu pri^catar»  . 

^  "  ?)caindfa'conditlo  expartcreij^l, 
pt  fit  fruCtifcra.  Hxcnon  rolum  jux- 
ta  Pij  V.  conftitutioncm  ,  fed  cdam 
f^undtfm  jus  naturap  adCcnrum  rcar. 

j|i0.xibi  probavimus  oporterc  ad  Ccn- 
fum  realcm,ut rcs,  (upcr qua confti- 
tucndus  c(t  Cenfus  ,  .tantam  pQfliC 
prxIUre  utilitatemj^yanta  adpep% 
^j^m  lblveQ<!aai;fufl9c|^:  aUqqul 
|wo  ea  parte ,  qua  penfio  iitilitatem  rei 
cxcedcret,  Ccnfus  non  elTctrealis,  fcd 
perfonaliSjCum  rcs  obligari  non  poflic 
ultra  id,  quod  prae/lare  valct.  Undc  i q 
f^c  feiraoda^^ajd^ti^ne  po(ta1atar»iii( 
tts  nbo  minift,fihifti^^  £c  utilitatia  Ktf 
re  pol&t,^|iM(ifd  io^iram  penfionem 
annuatim  rolvendamratis  fit :  utbcne 
Navar.  depfurit^  ».8^.  'verf.  eitdvd ,  Mo- 
lina  Filiuc.  trtd^ 

t,4».sB>.  Scalij.  Nonoportec  aikeflpi^ 
tttfesfitfcraz  ejus  firuaus  in  fpecie», 
qui  pro  penfionc  folvendus  cft ,  ut  rcc- 
td  idcm  Molina  ».  13.  Filiuc.  ».  xji 
&  alij.  Pluracircahai^.  condltionem  ^ 
quatenus  fecand&m  to  liataiam  requt- 
ritur ,  &  conlSsqueator  i^uodum-BuJg 
lam  Pij  cradi^usyiqvco  citatbj£^ 
pcrioris  dirputatiopis, 
^  *  Tertia  cooditio  cft ,  ut  rf  s  Aomina- 
tlm  certis  ilmbus  defignata  fit.  Hasc  in« 
Klligitfircle  re.  propriiicomqbili/iic 
/ij^ii.'5.notaTi 


•  ootaYimussac  per  jeam  exdur 
ditur  Ccnfus ,  qui  cooftitucretur  fupcr 
omnia  bona  conftituentis  ,  tam  pra*- 
fentia  ,qua  f  utura^qui  in  Bulla  Nicolai 
T.'adraittebatiir,tuoc  eniixicalia  bo- 
naoenferpntar  fubire  ratlonem  hyjpo* 
Ibecse;  &  conftitui  prypritfpa  C^nfom 
^erfonalem,  rejiciq;  tbtum^riculumi 
in  venditor^  j  qui  alias  eriam  per  canT' 
dem  con(^icution6  Pij  V,  rcprobatur. 


«92.  alij,  non  liccrcjuxrahanc  conN- 
UtMt isOncn  collocari  Ccnfum  fupcr  rc 
tm'l^iU^L^  dcfignata ,  ad« 

ntB        fif^^  c*tf:f*s  cenfii- 

aojquiahoccirct;:p)iccrc  pcnculu  in 
vcnditorem.Si  tan^cn  ha;c  adclicio  fic- 

fus  ^^^v^^yj^\^<^6^v^;^ 

aut  CpntraBuUain  cpi^tinerci^m:  l^c^lj^ 

Molina^  ^  Filiuc.  duti.  tjn3p  ctUm' 

muni  feni^ntia  tf  adi§fewij<^^af^iii; 

CcA&s  rcah^gfti^m^^ 
^jc^j^c  poirc/ifJc)uirorAP?.v  tumi 
pro  f^^J^ritatcpe^Ujpftfs ,  quandiu 
fus  non  cxtinguitur,5tumprocafuf  vic-f 

Pij  V.<|u^  quu^m^fpfjii^ppifei  ^ 

claravit  m  quadam  cpuuitutipnc  edita 
annotj^-^o.quaihabctur  inBulIario  no- 
vifljmoedito  pcrAn^clum  Chcrulji... 

\  anno  i638.>i  |^)n^tur  poOfj^ 
lilm ,  quam  hic  cxf^lwanpius,  qux 
ihtcrBullas  hujusPontificis,         ..  . 

Ncqucctlam  perhanc  tcrtiam  con-  %% 
ditioncm  toliitur  ,  qiipminus  Cenfm 
cpfti^ui  pplBtfupcr  pluribus  /■cb.usdc-, 
l^natis :  quod  noncijocumeft^Tenini^ 
9H^qdo  aliqi^  eaf OOi^  euet  capaj^ 
totiusCei>ius,in  quo  cventu  id  eft  citr* 
dubiumjfcd  etiara  quando  qiuTlibctj 
tPtiXcnfui  fufficctet  ,  uc  tradunt  Na-^ 
flrrus cetnme^J^e  ufaris       »3 . 
if.MoI.&  Filiucvipw^fy^^^  c- 
ivm  r  .  'endum^^jjfpjlV.  inteodiife 
cxcludcrc  plunlitatcm  rcru  immobi- 
lium  ,  fcd  tantum  rcs  mobilcs ,  &  quac 
ccrtis  finibus  defigna.tai:  non  qflcnt.Ni 
cum  jurc  antjquipfflicitum  cpetC^* 
fum  fuperplunbus  «ibtts  con/licui,  no 
eft  ab  co  reccdcndum  ,  nifi  quntenus 
pcr  novum  fucrit  contrariu.m  futlicie- 
tcr  exprcflu"^ » dcclaratum ,  /.  /r4- 


••r 
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i  QsirttMtiAtiocft.iitMtococam» 

vel  in  parcein  perempca » aut  infruda- 
ofa  in  rotum  ,  vcl  in  partem  cSc&.z  , 
Ccnfus  fimilitcr ,  fcu  ad  ratam  perear, 
Ha^Cjfcclufactiam  Bulla  PijV.  locum 
habet  fecuadumrei  oaturam ,  in  quo* 
visCenfureali  fuperre  certaconftitu- 
to  ,  ut  lat^  ^toh2iv\mus,df/p.pr£ced./f0, 
6.  ubi  omnia,  qujc  circa  hanc  conditi- 
oncm  agitari  folcnt  ,  fufficicntcr  pcr 
«liquoc  qu2ftiones  ezplicata  func. 
niudtamcnl)!cadvertam,Pium  V.  in 
Bulla  proximd  citata  ,  quamedidit  pro 
declararionc  coflirutionis  principalis 
de  crcationc  Cenfuum  ,  liancquartam 
coditionc  itaexpofuiire.D^f/4r4j»«tf  rem 
infiniiiuifAm^  4f»M  Ms » W  exfdrte  ixfruc^ 
futfifefpem»  fedditwr :  mw  tmtm  ex  jm 
frHffus  nne ,  dnehm,  flnriki^  tmUt ,  pve 
temfefiste  ^/ive  aHo  ca/u  netf  freveninnt  ^ 
fd/vM  olusjuris  commuais  di/pofitione,  inteU 
li  dehfre,  Qs^id  autcm  fccundum  jus 
c5mi9i0  Jo  hof  cafit  feoeo4um  fic  di* 
jtiam^,p4ttd,fi0^4.eifB.f^  , 


SBCTIO  8JECUNDA..r  ; 

HmHiitti^  requi/ttts  circs 
prttitimCttt/kt,  . 

.  .SUMMjiRlUM.  '  [  ^ 

^Mttner  (ondmones  reqnirnntnr  g  Pi» 
tireMftahm  Cmtfur,  qnsrm  frmM  efi^ 
Mt  Cttipttteuifiitmtm  jnjh  fretit,  iufecnf 
(mMnjerewimerotA :  &  qttomodhhir  rprfii 
tie  inieUi^enda  fit  >  ffv4  j.  &  /ecpf. 

PeKdiiiomPrimom  coBditionem  repro» 
bdtnr  tonefnAm/Mnefetitim  cMtrjUfus ,  qne 
fSeoffm  fnerit  enftm  lumtmj  ufie  fretie^  tir 
mim fittkigtlit  emfttrit ,  qni  iuetrit^ttm 
^{iata  BulU     V,  qnam  ee  /eeltfe.  «r.t}; , 

Per  eendem  frimem  ctnditioHemexelm-' 
Mtur  confiitntioCenfui  ,protfuo ,  loco  pre- 
tij  daretnr  merx4qnivaiens,Sunt  tamen  cfui 
frwktMiterfmttit ,  ktttimtmt  reqmriprt 
firmtrtterne,  «,14, 

BmlKdkiiitttimii^mCti^iifft/timlr 


*97 

titui  fro  feemAii.  etnm  Mht^itu  m  ^tt» 
rttie  kdeUitieetfret^fedet,'  J^medttitm 
frtfere  intenttimtUigitur.tt.  x^, 

Hoc  temen  non  procedit  fpe^ltto  foie 
jnre  natnreli  ^qmdqi^  eiiqnirefngmiH» 
ikidem.  .  ..... 

Si  de$ittt  M»  ftteus  tUitr  fUtfeft 
hihehot  hone  fefieiemie  nd  emfiiHteudnm 
Cenfumdehito  equHttieUtemfiemefi  injuf- 
tki  creditor ,  ah  eo  exi^et ,  nt  vet  houk 
Vendet ,  ex  cjuorumpretio  folvet  debitum^ 
ftel  fi  id  effuere  nonpofit ,  Cenfum  ei  conf* 
tilmt ,  juxte  frefertimem  deiiti.  tiutu,  16« 

Xemfetefi  etiem  emi  Ceufim  feeumig 
creditM :  quod  etiem  ex  naturd  rei  neceff 
fitrium  efiid  vaiorrtn  tal/s  contr/Uins :  licet 
hee  fecnndnm  aliqui  probehiiitef  negent  i 
qmtrmm  temiem  /euteutie  iuteiii^euda  efi  > 
dummitdimmUemttmigeufen^euem,  ui$ 
k  ttmftrt  y  mmfhtimefmrii filutumirvei 
uifiiudque/itmi  oi|gwwiM  fiet^  emiftmfe*, 
tur,  ».17. 

.  \.ikmffMutnr  eutem  k  Piey.  emi Ceu^ 
fmpediteiiffirtferfmveudittirm ^  qnend^ 
^  ^edit  tmm/m^trtt  ftemiiim  f&mtiUi 
m^riefietcifeft  Igcu-illins  ceduiem  honcdri^ 
eim :  dnmmede  teuieu  eednie  iutegri  frel^ 
fiktim  exiiibeAtMr.  n.i^. 

^tude  Cenfus  confiituitur  in  detent 
•tfimmttMfi:^  utfetmiMyutht  mmiiirretm'^- 

§mtimtdekecp{ptiuteUigiiim,%fj  Si 

.Sectmde  condifie  ex  fertepm^.  reqnfd 
fita  efi ,  Ht  pecunia  numeretur  eoram  te/fi'- 
bui ,  &  uotAriotn  aiiu  celehratienis  inflni* 
meuti,  tiec  tamfu  couditie  non  videtnr 
rtee^  ;tkfiUumeferfort  mmte^  fefiu/m^ 
$m, u^ic,  »».'.  I»-  ■  .»Tvj 

Ftrm»  iegiiime  celehretnr  cemindM 
(en/utUs ,  quandoipe(nuia  re  ip/a  nUfUertHm 
eeram  uetane ,  &  iefiihm  :  at  ex  prnvit 
tm^titm  tecititafhtim  etnptori  refittm-^ 
mttt  Mpotfdetmt^efprmmmi\fiee  fmmM 
ante  ef^tMitictmiftd^^  ie  vn4  imtmt 
ditCenfum  emere.n.  i\.  •  ^« 

Secus  autem  fi  non  eral  dehfte.  u,  tt.  > 

^id/i  emptor  mutueecdfiatfecnmim 
^mmdittte  Ceufm -imt^-em  iff-mmein 
frtCrmfmfttdetum\g'fiiie.  '  . 
&  ce  JTthit^timdifip  circajrtUmmfitCeufm 

ft/Bt 
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tfiftisne.  Vnh'- -ntcUiMm  tfini^  ,  f m. 
^enct  ficmifMtem  redimendi  cmtf/eremem 

^Kiiitori  ^xftiio  4e  rcHovendendoprdf' 
cribi  ^&toUi  fpatio  jo.  Mttoru»*.  £t  red" 
dit»r  irriium  fM£i»m ,  OmPtiwtHmM' 

•  ytrim  pmitmuimiMmcMditiMem  ni^ 
Utur  yfte  uenditer  pofiit  Cenfumredimem 
minori  fretit  ?  Jieff$»diiut  »eg4ti^  it^ 

.    Vtrwm  Hktm  Ctwfn  f^bm  t9dtm 
fttihiftemutwwmtftmii^wt  ntn  ftfit 
iO^ttimm  mmbt  tMttngid  h  iHigt^M.^ 
mitm.tf. 

^andocenfiti^s  fatrit  debitu  obftric- 
pu  ifft  cenfutrio  >  non  extintmtmr  Ctm» 
fm ,  niji  fo/qusm  cenfMthu  d^imttnmt  ^ 
ft  jwilt  Mt  Wd  dehit9>  ttimt  kct 
A^^Mi^M.  ^  tmtmBitmCmiik 

.  Ctnfm  redimihilts  nen  fotefi  redimi, 
^  tittingni ,  invitt  cenfnifis^  fer  hec,  ijnti 
mnfttfim^  w  frttit  ^HmtMts  ^ 
tquivsUwiitfimt^  tfm  Ctnfn  ftiimihi^ 
Useft:  feem  mtemferhtc,  tjued  uti  velit 
tomfenfttione  debiti  itiifrttit  tt^vstm-^ 
t!it,t9dtmn^i6.  t .  , 
n  Ptf^Utm  fij  F,  mikdttittKr-jf^tnftt 
hmiimikilttytfui  cmflitmmmirr  ttitm\ 
tmfmlhwmttffrttid,  tfitt  enmmur  rtdi- 
wdiiles  j  ntn  sntemifuiju/fo ,  proportiensto 
ftetitemtrentnr  :  id^ut  mnitis  fnndsmtw- 

tttfrskstnr».n.%7,<^fr^i. 
^  Smmmitiitiw  mr  fmtt  ff^ 
fmtlfrttkm  Ctnfni  cmJHtntnmtmmfmm 
wmtni  yVtlsngtfi  fofit.  BtifiHiiwtiitbdc 

gmditio  inteUigstur  f  n.  30. 

Non  toiittur  fer  frAdtksm*9t<it,i*utm^ 
qnid  Cenfuisntiqnns  ftfitJMi  wmitiift» 

at,  msmifmfsit  etim^*^*»^*^^ 
^sii^usmcsufsmjmtfti^  vitin^  ^ 

twintris  vslorit  in  fe,  n.i\. 

^nando  sntitfuuj  Cenfus  redimtbilis 
4ete7tcr  eft^t0t^m  ^  &  hsc  de  csnfs  fntt 
P^ftm  thswlitius  ttttit  twiwMifittittfpwait 
^nt fnitetnJlitutM  yfttefl frimm  vtndittr 
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^  mtftorefltittnfinr ,  itwtdfttejl^fwm 
tmfmremttgtrt  wirtvtltimdwm  fm  ttU 
fntit,ttii\. 


QUatuor  etiam  circa  prctium 
Cenfus  requiruucur  condici- 
'  ofies  iii  Bolla  PiJ  V.  Prima 
eft,  uc  Cenfiif  €onftituacur  recepco- 
integro,  juftoquc  pretio  in  pccunla  ve- 
rd  numcraca.  Sccunda,  ut  pecunia  nu- 
mcrctur  praefcntibus  tdlibus,  &  nota- 
il» ,  in  tpfo  a^u  celebratiocis  inRru*^ 
awDti»  &  ndn  priot.  TertiA,utproeo^ 
^empretioCenfiiS  tediml ,  &  extin- 
gui  poffit ,  non  obftantc  ctiam  longif»* 
fimi  temporis ,  ac  immcmoriali  pra:P 
cripcioBe.  Quarta  ,  ucprecium  fcmel 
GMifiticooiUciituni  nunquam  bbtem-^ 
jiotum ,  auc  contilaheotium  qualitatc» 
leu  aHii^accidem»  minut ,  vel  augcri 
poffir. 

Prima  conditio  quatuor  includit 
cautiooes  aPomilicc  intentas.  Priitii 
eft»  m.tmfth  €twfit4kst'^^tf^ei^. 
Qtiod  licec  edam  de  juie  natoirali  ad 
juftitiam  contra^us  requiratar ,  ficuc 
in  qiialibet  alia  mater}a,tamen  obib- 
lam  inxqualitatcm  prctij ,  ncquc  jure 
nacucaIi  >neque6iYtii  contwAtfi  Kd* 
ditQrotiUua,fnttiMcarivl:  neque  la 
foroextemo  pcr  jus  civile  faccurri« 
tur  partilaefas  in  Ybla  inasquaTitafc  prc- 
tij,  nifi  liErio  fit  ukra  dimidrum  juRi 
fittcij ,  ut  per  /.  1.  C7.  de  rtfcimt,  '^idit, 
At  wo  per^Coaaic.  Pii  V.;i»diah 
fcimxondif^ii^  eooptio  €aBSmho» 
tii^ovit  jpBMio  infra  joftuni  ^  nofi 
(blum  cenfctor  injufta ,  fed  etiam  \ifu- 
raria ,  &  talis  habcri  dcbet,  acfubindc 
iuiUi,  uc  notac  Salas  trsii.  de  Cenfihus, 
fwk  'MMM.  »1  8e  aeeiMtr  cdntrji 
«UqlMa  tuctur  Leotard.  de  ufuris 
fi»  W'  1.  &  criultis  fcqq.  ubi  fubx;.  y« 
pro  hac  ipfa  fcmcntia  rcfcr  Anton. 
Gom.  EmmaoucKBodrig-  Salon.  Vir* 
-^fjtnwmt  SacQnekito ,  Ccnfium,  &  Du- 
jgNlttmw  OMMfenMtacift.  iacbdiM  piroi» 
batur  ex  iuis  verbis  di  ^onAiluMN 
j|pi^4^.a*  ihi. fUiffi.vm  -ii»  fecunin 
f  •  nnmerttw 
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/PMMMk;  tmff$  Utefr»  >  jufitqia 
ffe$m,  Q^pd  Ctm  pro  forrna  hujus 
coDtraflus  poftutetur  ,&  Pomifcx  in- 
ferius  dicat  :  ContrtBtts  fuh  Mlidfernu 
f»fih§c  ceUbrtndos  f«tntr*titi9s  jiidict^ 
plan^ exindeconcludicur,cn)p* 
.tiooetn  Ccnfis  iiifia  iufi«Bi  pretiua 
ig^dam  afurariain  cenlen ,  U.  conie* 
jQuenter  irritam. 

Juxta  quam  refolutioncm ,  fiCcn- 
/us  minoris  jufto  fit  cmptus ,  non  po- 
fefl  cmptor  ex  vi  illius  petere,  aut  re^ 
inpere  nUaffl  peofioiieBi,C[t  fi  necipiar» 
cogitur  impBtare  illam  in  Ibctem,  ficuc 
in  alijs  contra^ibus  fceneratitijs  ,  in 
«quibus  cotrigcndis  gcncraic  cil ,  ut  li- 
cct  iom  falva  roaoeat  crcditori ,  ut  oer 
y.  ijfiirM^  »o.  &l,fktm$t  »9.  jf.  nfiirit 
jC^Mvia  in  poniun  aliud  ftatuatur 
jine  Ltifieino  L  4.  Itrdim.  tk,  67,  m 
/r//w. }  tcncatur  tamcn  impurarc  in 
/ortem  quidquid  nomioe  rcditus  ei 
/oltttum  eft,  r.  f//#  V9S,  dt  figMor.  &  r. 
%i&%,dk4Krk,  Sie  «om  Petio  Gin^ 
:^r.  CenfiOy  -&  Rota  Romana ,  Leo» 
xard.  d,  f  .  ^^.  i,  Nota  ver6 ,  fi  is,  qui 
Cenfum  rainorts  jufto  emit ,  iBtendic 
rc  vcrafaccre  contraftum  cmptiohis , 
Dullam  re  ipfa  intcrvenjrc  ufuram» 
liadfiiltepnBfinnptivd,  cofllibi  nos 
detur  mutuum,  in  quo  folo  ufora  locu 
habet.  UndcDuard.  ft$prtConflit  ^Pil 
V.  %'  %,  tf'  t6.  n.%^.&  q,  1».  ».  8.  non 
improbabiliter.  feotit »  qisod  in  foro 
«confdeotiss  Cenfi»  empcut  miooite 
fii^  fiifilnff mr  fiti  ea  parte ,  f|nai|aM 
llretium  non  etoedic.  Qualia^  autem 
ceoi^ttdus  fit  contraftus ,  quo  Cenfta 
emitur  minoris  jufto,&  quse  fit  obliga- 
tto  iliam  corrineiKii  *  feclufa  cooftitu^ 
tiooe  Pi)  V.  veiobi  I8aicc»pu  noo  cft 

||i  -  !d$00>n4a  caotio  eft,  ut  loco  pecuniar 
Jl0ib^ur  proCenfu  tcs  alia  pecunia 
<tftJmiibilis,quie  viccm  prctij  fupplcac. 
XJnde  hk  per  Pontificcm  cxcludituf 

^o^rfSm»mo  ^ait  Cenfniiinmetec% 
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fc  c^.  aoc  iindo  pafiem  preci j  i  n  pe« 
cunia ,  &  pactem  io  metcibui,  ot  bene 

HoWmdifp,  %^o.  n.  t.  fitotftnt  3.  f.  j, 
^.1.  Rebel.  i.p.lih.^o-  q.6.  nntn.  p  Filiu- 
cius/r4^.  ^i;.  pArt.i.c.^^.nnm,  51.  Bonn", 
IMM  a.  difp,  d*  conirAiiib.  f  ■  4.  puuci» 
UfietJiA  m,%%,  mt[,  tmUium  frf^cere^ 
(Leocard.  plurimos  referens  f .  |f« 
34*  &     &  alij  comrouniter.  Ratio 
eft,  quia  perpecuniam  vcr^  numera- 
tam  ,  quam  Pontifex  rcquirit  ,  non 
intclliguntur  merces.  Navar.  autefO 
metmmt»tmtJtt^.tt,t%u  9c  quidant 
oItfl<SnsiDlKhoc  folum  requiriproford  :  | 
cxcerno  ,  auod  fane  eft  valde  probali- 
Ic,  non  foiiim  in  hac  conditlone  t  fcd 
in  cseceris  omiiibus,quaB  fccundum  jus 
AtnualeaipDfeqninimnr ,  uc  ad  fiDeot 
lMi|us  dilpmionii  <videtenus«B«ii». 
dicureciam  contraAus/^ino  inpreilt^ 
um  Cenfiis,  ve!  in  partem  psecii  ced^ 
rcncur  oomina  dcbitorum  ,  vt  beno 
Advertit ,  &  proliac ,  relatis  aliis,  Leo* 

•u6.fnf.m,ir 

Tercia  caocioefi^  nc  debItum,qfiol  ^ 

vcndensCenfnm  anteadebebacemp^^ 
.Cori,  ooncomptfCccurinpretium;  cuni 
debita  data  io  folotum  pro  Cenfu  non 
condoeaot  veram  pccuni^  numera* 
'tfooem  f  <|fiain  Vonrifim  tdc  vequiriCf 
tlMMMmdiiitetp.t.  f.  ).  Molina  digd^ 
590.  «.  Filiucius  difft  tttff.  ^5*, 
n.  ;o8.  Bonac.  diBt  pimife  nnicofn^ 
tHim.  %%,  verf  ffcmtdt  ntn  fttit  efe^ 
Soik  Uk  «•  itCtnfht  •  €,  %,  mnm,  n,  &; 
Siehd,i.fmn,  Hi.im,  f«  t<  o.  t^.  & 
•mkim,  m.  t.  Qpi  omoestencnt  effe  lio^ 
-neceflaHum  ad  valorem  Ccnfus ,  noit 
folum  pro  foro  extcmo  >  fcd  ctiam  pf9 
ifiterno :  iuBumetosalios  prohacfciv* 
••nik  fafitfK,  cos  ieiiaens  Leocaf4b 
dt-mfirttg^,  4m»m,  4.  dicens  conftani 
evidenter  ex  verbis  Pij  V.  in  di^ 
Bulia,  'ibiy  nifivere  in  pecunis  numertm 
/4.  Qgin  etiam  Solis  fnprt  ,  &  Rcbci; 
di&tm9m,%%,  fentiunt  etigm ,  ieqluia 
«oUa  Fi|  V.fie  Ipeaaca  fiiUBo  mmm 
^ntfaAuf  OOifiialis  flollum  orooto^ 
contrafl 
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rmatur  pccumaantea(3ebita.ld  ramcn 
fiullo  fufficienti  fundamento  probanr, 
fiecccrtc  probari  potcft.  Nam  pccunia 
dchita  no«i  habct  minorem  SKlUmati- 
ouemrerpcAu  debitoris  ,  quam  pra- 
fcns  icrgo  fitantum  rci  naturam  tpec- 
tcmus,  quemadmodum  potclt  emi  Cc- 
fus  pecunia  prasremi.  fic  ct>am  dcbita , 
cura  dc  acquipolicntibusidcm  fu  judi- 
cium,  l.fifml.  f  mMidttt,  csjf.  licct  ex  ijua- 
^MmJeteJfibM.  Eclta hanc  opinationl 
iat^  impugnat  ,  &  refellit  Lcocard. 
diBa  (jitAft.  t^o.n.j'  &  fe<ftj. 

^4  Undc  non  placct  etiara  quod  tra- 
dit  Filiucius  /npra  n.  509.  Si  dcbitor 
non  elTct  folvcndo ,  ita  uc  excufarctur 
<n  confcientiaareftitutione,  velfoiu- 
tionc,  idqucconftarct  crcditori,  fore 
liuncinjuftum  ,  fiab  illo  cxigcret  ,  ut 
fibi  pro  tali  dcbito  conftitucrct  Ccn- 
fum,  quia  virtualitcr  cxigcrcc  a  dcbi- 
torc  intereflTc  pro  pccunia  dcbica,  ad 
<]uod  dcbitor  in  tali  cafu  non  tenetur, 
Hoc  inquam,  non  placec,  quia  hoc  ip- 

►  fo,quod  dcbitorhabct  bonafufficicn- 
tia  ad  fundandum  Ccnfum ,  pcr  illa 
potcft  crcditori  fatisfacerc ,  vcl  rcdi. 
gcndo  illa  in  pccuniam  ,  qua  dcbitum 
folvatrvel,  fihocfibi  incommodum, 
aut  moralitcr  impoflTibilc  fit ,  conftitu- 
cndocrcditoriCenfum  juxra  propor- 
tionem  debiti  j  quare  non  eft  cur  crc- 
ditoridabcopcterc  ,  &  exigere  nom 
poflTit ,  cura  unufquifque  poflic  cogcrc 
«lcbitorem  ,  ut  fibi  folvar,  &  fatisfaciat 
CO  modo,  quo  potcft.  Nccobftat  quod 
poftulando  Ccnfum  ,quando  dcbitor 
non  potcft  aliter  fattsfaccrc  ,  vidcatur 
«xigerc  intcrcfl^c  talis  debiti  ,  quia 
practerquam  quod  faep^  dcbcatur  in- 
tcreffe  a  dcbitore  ,  qui  abfque  culpa 
non  folvit,  quando  dcbcbac  foivcrc, 
UC  de  debitorc  cx  contradu  tradidi- 
jnus,</'/p.  j.de  contrAfftbas  tn  genere  , 
JeCt.  i^  i'  in  hac  obje^ione :  in  pracfenti 
cafu  non  cxigitur  proprid  intcrcflc 
f  ro  debito  ,  fed  foliim  ut  conftituatur 
Cenfus  fepcrbonis  dcbitoris  ,  &  dc- 
'  tuxcicdiicri  in  folutum  ioco  pecuma^ 


dcbitx ,  quod  nofi  eft  minus  IicicuRia 
fecundum  jus  naturx ,  quam  fi  pro  de- 
bito,  quod  ahas  folvcrc  non  potcs, 
offcrrcs  pracdium  ,vclaliamrem  fruc- 
tifcrara  debito  arquivalentem ,  eam- 
que  crcditor  in  folutum  accipcrct.Un- 
de  Navarrus  «/*m  ,  ».88.  Reginal. 
Itb.  25.».  4,i9.</«^f.  5.  Surd.  Pctr.  Salz. 
Gafpar  Rodng.  Maftril.  &  Avcndao. 
apud  Lcotacd.  de  u/itris ,  q.  60.  nitm.z, 
fatis  probabilitcr  affirmant ,  quod  cti- 
am  non  obftante  Bulla  Pij  V.  licita  ,  ac 
valida  cft  m  foro  confcientiaj  emptio 
Ccnfus  pecuniadcbita ,  uccxmucuo, 
vcl  alio  jufto  citulo  ;  a  qua  fentcncia 
non  eft  omnino  alienus ,  Rcbei.  di£lM 
q.ult.  n.xo. 

Quarca  cautio  cft ,  ut  non  ematur  »^ 
Cenfusjpccunia  crcdita.  Hoc  pcti,  & 
praccipu^  inccndi  in  dt<?la  prima  con- 
dicionc  ,minifeftum  eft  ,  &  apud  om- 
ncs  iridubitatum.  Solum  poteft  vcrti 
in  quaeftioncm ,  an  ettam  ex  nacura 
xet  id  fit  necelfacium  ad  valorem  con- 
tradus  cenfualis?Pattei!n  affirmativam 
fuquuci  fumus,yJfi'.  t.  frjtcedentis  dif* 
pHtMtionis  in  fine  ,  cum  Soh's  lib.  i.  de 
Cenjibus^  8.  ».  11,  8c  Rebel.  diif^ 
iibfo  xo.  ^,  t.  ».2.&  nunc  cciam  illam 
probabiliorcm  judicamuspropccr  fun- 
damentaibidem  addud^arquatwis  fatts 
etiam  probabilem  judicemus  x>ppo- 
ficam,  quach  tencnc  cxprcflTc  Sotus/ii*^ 
6»d£fu/fiti4^tf.^.itrt.  1.  ciretfinem,  Fi» 
}k[JiC\usdi6iotrMH.%^.  mtm.io6.  &  alij, 
<juos  cicac,  &  fequitur  LeotMd,  di^t 
q.6o,  n.ix,  dummodo  eam  ffc  inteU 
ligamus ,  ut  noo  liccat  exigere  penfit)- 
ncra  ,  nifi  4  tcmporc ,  quo  fucrit  pre- 
tium  folutum,vcl  nifi  inajqualitas  aug- 
mcnto  pretij  compenfetur,  uc  advcrtic 
idcm  Filiucius ,  &  fentit  aperte  Molina 
difp.  390.  ».  I.  dum  ail,  quod  fi  non  fol-  : 
vaturftatim  aliqna  par«  prcti} ,  non  li- 
cetcxigcre  partcm  pcnfionis  illi  rcf- 
pondcntcm,nift  atempore,  quo  preti- 
umprotatlparte  folutum  fueric,  <Juod 
ctiainr  ieft  <le  mcntc  Navarri  in  com» 
,vit0r;deufnris  tn.jX.vtrf^iund, 
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.  V^iat.vdi^  cfLnoAra  rentett^ 

t\i ,  &  cotabaec  do^rina ,  ctiam  juxtji 
mcrtemFij  V.  ut  non  proccdat  quati- 
do CcnQjs cmitur  crcdito  infavorena 
vcndicp^is^  ut  quajjii^o  v^aditor  vult 
pecuqi^  mp^ittece  in  aliana  parti 
tcmoc^/K  proptcr  tranrporcatipnif 
pcricula  ,uci!ius  ci  cfl  accipcre  loco  iU 
lius  at^  cxnpcorc  apccatn ,  five  cedulam. 
^oqirian)  idoncai^ ,  &  fccutatn.  lc^ 
^<^q<emipQ  cafu  p^ritnidf  .Pius  V.  in  /ihy 

itis  ,  Je  (rfAtiOHC C eu/iu^^Ut  poilet  <SP|kl^ 

tiijui  Ccnfus  pccunia  crcdita,  duhisrio*. 
dotamcn  bancairiaccdula  integri  pre- 
'ftjEfciiPPptiooiSiai^u  vqod^prij 
t:  ^&ibea^r :  quoqqtia  ratione  4i^lli« 
^D|jll9i,&»Uf^^icat  Uptard.  de 

refcrt  quod  Pontitex  folutn  vidcatu* 
loqui  pforcgno  Siciliac,  cujus  ibi  mc- 
xsi^njtf^cp^  quod  peri<fu)a  tranfportacio*. 
susp^niarum  iti.eq  frequetioer.oc.^ 
cqcra^t.  Kamcum^adem  (icraciocld 
al\)s  rjqgt^if ,  &  proviacijs ,  ubi  fimilia 
funrpcricula,  idem  pro  illis  incclligen- 
dus  cf^pcrmififfc ,  aut  dcclaraflc ,  ipj^r 
^irpc.cum  hoccendat  ad  favorem  vcnr*, 
d)tor:Um,iB  quorun^gratiam  haecconP. 
titutif^e^t;^  iiiiCi  .i^9f^  .iti^igi^ 
Leotari^.  cit. 
gp        Dcclaravit  prscterca  idcm  Ponti-* 
fex  in  praccitata  fu^  BuU^  exporitto^ 
HQ  ,  quando  Ceiifus  coniUtumtur  ii^ 
dotfffxCipVff  non  clTe ,  utj)econiaaAi| . 
xiumerare^,  ttd  pofie  in  tali  ca(u  oif 
ari  Cenfum,  etiam  pecuniaad  tinanum 
ncHi  habita.  Quod  non  tantum  pro  ca- 
iU  4cm{  conilicucnda:,  fcdetiam  reiU"^ 
tuenciflslnfienii^dtim  efle,  credit  me« 
TitoLeotard.^^iir//<r^,  ^f.  60.  num^  34. 
'   Prim6  ,quia  favor  docis  coofticuendi^^ 
&  rcftkucndae  parificancur  juxca  cot»- 
xn uncm  DoAorum ,  qui  ob  paritafem 
racion  is  tenent ,  ficut jus  permittit  ali* 
^narl  lM»na.fideicainini(n  paccroi  et^ 
^^flii(a.  dotit.conflituendas »  Atuh.res^ 
'"'qm.f  y  C.  cemmun.  iele<^.  &  in  ccrjtere^  ita 

«tiara  .i««lligi.^ip^uia..px  auOi 
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^^m^mi^  Q^a  ie  w  Mo 
Joch,  defTMfMmft.  ItX  4.  fr^Junif.  i,ei 
&  FuHir.  de  fubftii.     534.  Sccnndo^ 
quu  I^ius  V.  iti  di<aa  dcclarationb  di-, 
xitabfolut^,indotium  affignandatum 
Cttlii  locum  iion  habcre  fuaiti  conft  Ihi-i^. 
tiQiiQin ,  quo  a4niinwi!adonem  pecti-^ 
tiia:,qui;  verba  iam,<»irum  coliibitieiU 
da;,  quam  rcftitueiidaj  dotil  cothtfr^ 
hcndcrc  videtltur^  Addic  autcm  Led4 
tatd.hocdebere  intclligi  dc  dotercA 
tituefida  InulieH ,  foluto  inacrimoniA 
ptf  mortcm  viri ,  non  autein  {Jctcllj-».  ^ 
tuehda  haeredibus  ipfiusiQQ)iprls.aa& 
tc  virum  dcmorruajj  quod  garg^itnr* 
tio  non  fit  tanto  favore  digna^ 

Scciindacondicio,  qiuLpctltur  ut 

fttttnu  umun^^jHm  tefiihus ,  & 
tiait^  m,e^€ietehdii§»it  in^mnenti^^ 
facis  per  fe  eft  iiota«  Nec  dubitun  quiii 
faltcm  pro  foro  externo  nccciraria  fit 
ubiBulIaPijV.  plcnii  obferratur.  Aic 
autem  Molina       j^o./»,  ^^pauci^ 
ttoi  efle,  qui  hanc  folemnitatjem  fer^ 
Venc ,  ecidm  uhi  illa  fiuila  quo  ad  mut». 
taalla  rcceptacft  j  partlm  quiaiMBClb* 
Icmnitas  a  contrahentibus  ignoratu^ 
clTe  ncccjTaria  advalorcm  contra^ius  ^ 
pardmquia  motcftiCimum  cft ,  bec  fi-i 
iiefuimitu  fieripoteft.otp^uniafert 
autofto  millc  ^t|r^«ri4ii^c6ram  ca^ 
bcllione ,  &  teftibus  numcrctur.  tTnde 
Credo  banc  folcmnitatem  non  cflcufit 
tccepcam ,  uc  etiam  arbitracur  Azor 
itf.  t.fne,  h  pefccoaJ^ipeos  minimd 
bodie  ad  valorem  contra^us  dfe  ii^ 
ceiTariam.  Praecerea  ubi  Bulia  etiant 
quo  ad  folcnitatem  vigcr,  graves  Doc-« 
ior«»  fentiunt  eam  non  ciTe  hecefTa- 
tiatnpcolbroccm^^iencia: ,  fcd  uocurn 
pro  etteroio»  ad  vi^ndam  Ibodis ,  ^ 
injuftlciasprciiirbpcionem^  Ita^^vaf)*. 
rusdeufuru^  ».  88.  LeHius  lih,  >\r.as«  . 
dubit,\i.n.  80.  Slverbe  Cenfus^  n. 
A^qt  frexime  citMtus,q,  6,  &  alij,  Quam 
fem»ntiam  probabllem  eAe  fittetut 
Filiucius  dia.  tfeti',  ^f,  far.  1.  ».  jij^ 
Licec  oppofitatn  exiftimec  probahilio*  * 
R9).  ^^iTef:6j^uo»dt»,&|equi- 
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XuT  Leotard.  ufmrit  \  f?.  n»m,^6, 
di^am  condicioncm  firoplicitcr  oc* 
cclCiriftm  cxi/limMit  advaloieincon- 
jtfaatt.  Addic  ^fstt^  idicm  teocard.  /v. 
49  fatis  eie^fi  to  cofutincnti  antc ,  vcl 
poP:  aAum  publtcationis  inftrumend 
vcr^  pccunia  numerctur  •  6&  tradatur 
tqtTipore  contraAos.  "^'11 1 

lllod  ctiam  diiliiD  non  circt-n-' 
tr&m  valid* ,  ac  liglttmd,  juxta  dltftam 
^aUam ,  celcbretur  cohtratftus ,  quan- 
do  emens  Ccnfum  pccuniam  re  ipfa 
ilurocrat  coram  nptarip  j  &  teftibuSj 
iQuaB  tamcn  ex  prrviaconvcnrfcwicoc- 
«ttlta  ipfi  ftaiim ,  i^  tototn^  «it'in  oar* 
tcm  a  vcnditorc  rcftiimtur  ?  Quod  \tt 
duplici  cafu  procedcrc  potcll,  vcl  qua- 
do  vendcnsCcnfum  dcbcbat  cmpto- 
ri  totam  pcfcunian) ,  quam  ci  jcftituit» 
vel  quandd(»mfiond(HicijiitTnF^ 
^fidUii  licet  KzotMSi  r^.  ff  f;  i.  & 
^oidam  alijcenfcantnon  ccfcbrarile- 
r»*  ndcontra^^um,  juxta  forraa  Bul- 
,  eo  quod  illa  numcratio  pcccunix 
fUbpaAo  reftitutiohii  videator  ifJBti 
liiihMidem  Icgis,  &;  qoia  non  ceDitmuf 
Iblutum  pretiu ,  quod  ftatim  redditur , 
I.  qui  fic  Jolmt ,  f  de  ftlnthnihui.  Atta- 
men  contrarium  longd  probabilius 
vidctur,  fi  modo  cmptor  pecuniam 
';|iumcrans  vertpcf  iiuun  iDieddate*« 
fliere  Cenfum,  &  c6nveiitio,qua  ven- 
'  ditorfe  obligat  ad  eam  ftatlm  redden- 
(dam  ,  ipfaquc  realis  reftitutio,  eo  fpec* 
fec,  ut  foivatur  debitum ,  ^uo  vendir 
tor  erat  obligatuss  fic  enim  oeqiie  con» 
^ioftttiam  ,neque  cbntra  Eans  pec^ 
catur,fedutrtque  adnoguem.  fatisfit. 
Et  itahanc  fentcntiam  tcncnt  Moli- 
'lia  Jiff*dtjp.  390.».  6.  Bonac.  d.  funff» 
mmcofmb,  num,  z%,  verf,  auinto  fequitnf 
H  i!i$e  ^  lUiii  R6iBiaM  ,Cbhfiitt,Fran-^ 
cife;1i|llaiienfis,MaftriI.  Philip.  Fab. 
"6t  alij ,  quoi  citat ,  &  fcquitur  Lcotard. 
Heufurtf,tf.6t.  n.  15.  licet  multi  apud 
cundcm  Lcotard.».  i4.(cntiant,talcm 
Ccnfuro ,  faltcm  in  foro  cxtcrno  cllc 
ltHtuni.Ncque  obif^  /  /.  wt  fic frUtH  i 
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obbjuftamcaufam  pccunia  ftadmrC- 
cipitur :  fecus  autem,  liexiiii^taLtaui^' 
ut  bene  advcrtit  Lcotvd.j^riMr.  xi,  hc 
probat  per  /.  ^«i  U^qued ,  f .  'ei  Itp^f. 
ie  dtntt,  Si  autem  emptcff  ii^endac 
emere  pccunia ,  quse  fibi  j^cbetur,  & 
foliimnumerat  pccttniam  adfii^(end& 

.  ibcroere  peconh''mifflerata^okta  for*^ 
mamBull^  ,  tunic  'j^rior  fcntftBdi  Wi 

'  hcnda  eft ,  ut  convtncuntftjntli^nrcii-. 
fa  pro  ca  addu^la  ,  folumquc  pro  forb 
confcientic  crit  validus  contra6u5,\ 
juxta  prolMibileVrt^Mij^m  Navaf^^ 
ri ,  8t  aitonrm ,  qui  tchcnt ,  |has  fblt^o*' 
nitiatei  Bullf  requifi  'tantum  't>tb' forc^ 
externo  ,ob  prcfun^ptioncni  ufurf. '  ^ 
'  In  poftenori  vert)  cafu,  ncquciii 
foro  confcicnti^  valtdus  erit  ccibtrac« 
tus,  faitem  iiii^^iist^fme^m 
gi  penrio,quia  in  tilrcafoiiii^dft  ^m^^ 
tDrCcnfum  eiiiCTc  pccuriii  <itei}ita  , 
qu^cmptio,  ctiarri  fcclufa  diifpoTmo- 
ne  Bell^  cft  nulia,  aut  faltcrn  hbn  pre-^ 
bet  juS  ezigeildi  penftoh^l^  ,*'iSbii|d 
^fecliim  foiv^t^tf^',*  ex  dUAKflKffii 
cdnftiit  Uhdd  '^t£am  pf ob^i^'  fbii 
dico  (ententiam  Bonaciti^',  <if/^#^«^.^ 
to  unicfi  ,ftih.  num.  si.  verf.  fexib  mvmti*^ 
dum  ,ubi  docetnon  valere  concfaiflu» 
quando  empihir^6edii^  fioillAbeN 
pectmiam  motu6  cam  petti  I  vtiifdtcb* 
re ,  ut  eam  ipfi  nuixieret ,  &  trisidat  in  ' 
cmptioneCcnfus ;  qu6d  hoc  fifcri  videi 
itur  ad  fimulandam  cmptionein  peciH 
nianumcraca :  fecus  antem  dfcenditiit 

VtHetf,  fi  v^iMi^^iMNilHriTrTcei^ 
*  Omitto  quofdaih  alibs  cafuS  i  qu^  dr- 
ca  pr^diAam  dubitattonem  diftinguii^ 
ac  refolvic  Leotard.  diilA  « IjU.  Wt  c^ 
niro  cxigui  momenti.     "^^^" '        '  * 
Tertia  Cbiidittb  ^  qa«  cf!  nt  CeM-^ 
fm  fifit  redimit  &  rxiiit^i  hdent  pre-  * 
(i0,  qMo  fuit  eOi^iiir  i  ntm  oi/femte  cujuf'' 
•Otf  tempprit  ff^iViftiene  ,  dUo  princi- 
paliter  invbluit.  Primum  ,  ucferoper 
CcniiU  tcdiroi  poflita  venditore ,  non 
ebllamquayiS  bi^criptione.  SccihH 
dpir^^diRflWimt  eode^  ficiro 
mfliiaMiti^^  eoruo» 
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iJpin?otieT#i  i  <jui  tcncnt  facukatcm 
rcdimendi  competencera  vcnditorL 
cx  padlo  retrovendcndi  venditioni 
'^ieao » pnrfcHbt ,  &  €6111  Ibatio  tri- 
Sinta  annorum ,  cuias  oppomnm  pro- 
bat  Molina  dtf^uut,  374.  mnmer*  r- 
&  agcndo  fpccialitcr  de  Ccnfu  tradit 
Covar.  lih.  1.  virurum  ,  cgf>,  9.  ».  g, 
:£c  relatis  alijs,  ieptard.  de  ufur,  q.  6/, 
m.  s.  Per  iecmidiim  exdodif^  8t  ted^ 
-  lnkumpaftiui,quodCeniiisfediiktt« 
tur  maioripNtic».  la  hifomnescoii- 
vcniunt. 

^  Dubitabls  autem  prim6  »  utrum 
perhaiieconditi6n£  impediatur  vea* 
4itor  CeoC» ,  oe  polBt  eamredimeie 
liiinori  pretio  ,  lioet  emptor  confi!*> 
tiat  ?  Rcfpondeo  ncgativd  cum  Bonl- 
Q\nz  dilfa pMnB»  uiiic» ,  num,  45;.  quia 
conditio,  utCenfus  poffic  redimi  eo*> 
^m  pretio,  eft  appofiia  in  ISiyoreai 
foliusvendicotit»  quod  autem(4<  gra^ 
ciam  alicujus  conccditur  ,  non  cft  id 
ejus  difpcndium  rctorqucndura  » Re* 
^\x\SLqM»dibfrMtum^  61.  de  Ugniit  ^rit 
fm  4. 

Dabitibit  ^eoad^  ,  ttcr&m  deib 
Isieat  Ceofus  redlmi  eodem  prctiot 

•  pccunia  numerata,Vel  poffit  alijs  etiarti 
fnodiscxtingui,  ut  pcr  corapcnfatio* 
ncm  alicujus  dcbiti ,  vel  dando  xncf^ 
Comaliquamlddopecunis?  Refnon* 
deo ,  his  etiam  modis  pofle  tedimU 
Ica  Navar.  Je  ufuris ,  num.  113.  &  »14« 
ijfiafi.  j^.  Molina  difp.  35,4.  numer.  64 
Filiuc.  irdif.  jy.  part.  2.  numerfi  310« 

^  Bonac.  .di^f  funif,  unico  ,fub  num.  4« 

'  wr/.  SihfMemdtim  finntde  ,  &  feq,  Sa^ 
las  de  Cenfiut,  di».  xp,  &  plures  alii^ 
Ratio  cft ,  quia  licct  Bulla  Pij  V.  ad 
cmprionem  Cenfus  requlrat ,  ut  fiat 
pecunia  nuraeraca  coram  notario ,  fic 
Cftt.  idcamen  non  requirit  ad  rcdeqa- 
•ptionem ,  nequc  talis  condicio  ad  eam 

'  cJEeBndeiidaeft ,  cum  hxc  Bulla  fit  el^ 
orbitans  a  jurc,  atqtjc  adco  reflringen- 
da  porlus  ,quarn  extcndcnda,maximi 
ubi  nuUum  ciipcriculum  uiiuSAlKill 

ptdaaioiMsCcniui»  ~  - 


Siqusras  ,  utfifti  quando-prob- 
tcrdebicumccnruifta:  darur  locus  c6^ 
pcnlauoni,  extinguatur  Ccnfits  infd 
nao^  itadtcebAiifta  non  poffit  de- 
«M*|jt  jfcitfioiicm  redpete?  Rcfpon* 
deonegativ*  cum  Navarrb  de  ufiri^ 
fimm.  ity.  Tum  qufa  liccl:  compdh^ 
Utio  in  debitis  fiat  fpfo  jure  ,  /.  /FWi 
C9d,  de  cmfenfatienHfm  \  dportet  i^-^ 
mcn  ,  irt  pan  fllam  oppoiiat ,  fdtun-» 
dom  Azonem ;  aitgnm,  tekt,  iit^,'\^ 
penfitienei  ^  tnfi^  de  tBienihus. 
maxim^,  quii  in  noftroCafu  rtoh  c6n* 
currit  dcbitum  unius  partis  cum  d&* 
bitoalterios  >  nam  venditorCcnfusi 
Iwtx,  t^nidanir  (blyetb  pehSoriem  fuia 
temporibus .  non  hiiieii  'debet  ptt* 
tium  Ccnfus ,  nifi  ijuando  volucritrfc* 
dimerc ,  &  ita  doncc  dcclarct ,  &  mo- 
ncatcmptofrem,  fcvcllc  rcdimcre,  fi^ 
ut  id ,  quod  flbi  dcbet ,  cedat  in  com* 
penfationem  peetiti  non  delMstcenM 
Ccnfus  redempctis.  la-eo.siicem  eft 

magna  diffcrcntia  rntcr  rcdemptio-i 
ncm  pcr  compcnfatiOnem  dcbitii 
atquc  pcr  res  alias  prctio  ajftimabU 
les  1  qoia  per  compeafttioiiem  debid 
poeeft  extingat  Cenfi»  ^  etiam  invia 
to  cenfuifta  ;  pcr  alias  autcmrw,  qujff 
loco  pretij  dari  po/nint  ^  rton  potell 
redimi  t  ccnfuifta  invito ,  quia  quan.* 
'▼it.VenditoriCenfiis  rcliaa  fu:  IibcM 
-fiwtticto  teiiimendf  «odem  pietidi 
atcameii  hdciiitelligitur ,  ut  poffitre* 
dimere  offercrido  *e  ipfa  pretiom  \n 

pccuDiaufuaIi,&Rdconifl  CenfuifU 
liberdres  alias  velit  aCcepcare  locota- 
S»  pMij ,  eogi  non  poceft  ad  Cenfunt 
pro  Ulis  demittcndum.  Hjt  ^'mHn^ 
chius,  Salas ,  &  alij  .  «luOs  dtac;& 

(e^uiturBoiuCliUR^^^#«iiwr#4#4  * 

verf.M^l, 

Dubttabistcrci6,  utrum  psr  eaa<^ 

f  demcodditloftem^  quatcnus  poftu-*. 
'Itt»qe  Ibmper  Cenfus  pplEt  ce<fiml 

i  vcnditore  excludantur  oriines  Ccn- 
fus  irredimibilcs  j  Ira  ut  ubi  BuUa 
Pij  V.  rcccpta  cft  ,nullus  Ccnfusconf- 
(itui  pofficcum  ps^^*  nt  nonpolHD 
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Tcdim i  ?  Kefp oiiJcO  per  didlamcon- 
<4ittoncm,S(per  cUurulam  proxim^  fc- 
^uentcm ,  qua  irritaDtur  oittnit  pada 
^jf^iki,  vel  indifc^,  ftcnkateiii  tedi. 
mendi  codem  pretio  aufercntiai  ex- 
cludi  quidcm  Ccnfus  irredimibiles  ex 
omnium  rententia  :  achoc  intelligen- 
dum  ciTc  dc  ijs,  qui  conilituerencureo« 
^m,autpauI6  oiaiort  predo,  qu^m 
rediiDtbiles :  non  antein ,  q|ui  yofto ,  6c 
prop<Mrtionato  pretio  cmerentur.  Ita 
fenriunt  Navar.  de  ufttr.  n.  98.  glef.  t8. 
Wol,  ^//p,  591.  ».»4.  LeflT.  lih.  i.c.  22. 
fbib,ti,/ui/  »,  Filiuc.  irs^.  33.», 
Bonac.  fumff,  wmcp^fub  m, 
41«  werf,  Navarrus  camen,SaIas,UB« 
jius  Zec.  Duard.  &  alij ,  quos  rcferc 
lcotard.  deufur.  tj.  n.  ap.  licet  con- 
trarium  defendac  ipfc  Lcotard.  cum 
Eoca ,  Virginio ,  &  paucis  aiijs ,  quibus 
oagii  accedit,  Rebel.  t.  lik,  to. 
f:  f.  mfine.  Fundamentum  eft,  prim6, 
quia  Cenfus  irrcdimibiles  jufto  pretio 
creati  fcmpcr  in  Ecclefia  fuerunt  ap- 
probati ,  &  ufu  rcccpti,  abfque  fcrupu- 
loa  utpotdquie^igiemufDrtenonia* 
Kant ,  ficut  eediinibiles ,  qnora]»  pie^ 
tium ,  ciim  rcdicaendum  fit ,  fpedem 
mutui  prae  fc  fert :  non  eft  autem  crc- 
dibilc  ,voluiflc  Pontificcm  tollere  dc 
aaedio  contradum  adco  licitum ,  & 
ab  umbra  ctiam  peccatt  alieOQm ,  ficq; 
|fivai«(ab&ik^legitliDa  canla  Refpii- 
hicas  ibculares  ufu  cu  jufdam  rei  tem*^ 
poralis  juftaj ,  &  adcommuncm  utili* 
tatcm  fpc<ftantis:  maximecum  jurifdi- 
AioPontiiiciaadejufmodi  rcs  ccmpo- 
nteanon  oiteiidacor ,  ur  in  hacipccici 
iMCat  Molioayifrii. 

SeciiDd6,  quiaPius  V.  in  hac  Bul« 
*8  la  folum  intendic  fatisfacerc  pijs  ali- 
quorum  pctitionibus,  qui  apud  ipfum 
fucrunc  conquefti  de  abufibus,  qui  cir- 
caCenros^MartinoV.etCaUixto  Ilt 
approbatos  irrepfbranc ,  ut  cooftat  es 
initio  cjufdem  Bullz.  Nemo  autem 
snquam  apud  Pontificem  conqueftus 
eft,  deCenfibus  irredimibilibus  jufto 
pretio  coaftituus ,  fed  Eiuitum  dQ  redi<* 


mibilibus,  fub  quonim  fpecic  ufurx.Sc 
iojuftici«  admictebancur  :  crgo  non 
4Aebent  cenfisci  (ublati  omnino  per  Po* 
cificcmCeofiisfimpUctter  ittedimibW> 
les.  £t  confirmacur ,  nam  fi  Poncifct 
noncxclufitomnino  Ccnrusrcdimibi* 
les,  qui  ufuris,  &  m)uftitLjs  viam  muni- 
cbant ,  quoraodo  crcdcndus  cftexclu- 
fifle  o|nniii6  irredimibilcs ,  qui  hujuA 
modi  vitijs  minuserant  obnoxij. 

Tcrtid  denique ,  quia  Ccnfus  realis  *• 
irredimibilis  nihil  aliud  eft ,  quaquod- 
dam  onus,&  quafi  fcrvicus  pcrpccua  ia 
realtcrius,quiauccmcrcdi  poceft,in-  • 
tendifle  prudentem  legialatorem  ,  ne 
domRomanum  Poodfioem ,  prohtt)e> 
re,  nc  talis  fervitus  cmi  poflct  abfquc 
padlo  redimcndi ,  propter  ufuras  effigi- 
em,cumpotius  tali  pa<^lo  appofito^' 
eacffigicsdctur ,  &  maius  fit  pcricu- 
lomufiiram  palliandi  •  Tenendom  igi- 
tur  noncffe  aPio  V.  cxclufos  omntn6 
Cenfus  irrcdimibiles.  ProceditquO 
ha:c  fcntentia,  non  folum  dc  Cenfibus 
irrcdimiblilibus  pcrpetuis ,  fed  ctiam 
de  cemporalibus ,  ut  ccncoc  Navar.  &; 

Additautem  Molina  »  tS.  quanvis 
PiusV.  in  dicfla  Bulla  nihil  ftatucrit 
circa  Cenfus  prorfus  irrcdimibiles  juf» 
toprctio  coftitutos  }  camen  qux  po- 
tiffimumeircaredimibiles  ftacuic,  uc 
^nod  eflentmerd  teales,&  coilcicamn' 
tur  in  re  ccrta,&alia  ejufibodi,  cxccn- 
dcnda  cflc  pcf  epicheiam  ad  irredi- 
mibilcs  cxpr^fumpta  voluntate  Pon- 
tificts.  Caetcrum  quantum  probabili- 
tatiahoc'  babeat,  aliis  confiderandum 
leliniiuo :  mihicertd  nonplacet.  Naoi 
per  epicheiam  ,  &  interpretAttonetii 
voluntatis  legislatoris ,  hcctintcrdum 
in  parcicularibus  cafibus  ccdet  obli- 
gatio  legis  i  at  nunquam  obligatioip- 
h  indocitiir,  nifi  fiifkieDter  ipfis  ver- 
bis  Icgis  exprtoMCDr:qaia  woluntaale* 
gislatoris  mente  retenca,&  non  mani- 
rcftata  non  obligat,  Soar.  de  leflh, 
c,  3, aa.  atquc  ubi  dc  obligatlone  a- 
gitur,  ftriAaiaterprecatiofacicadti  cft» 
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cbfcHfis ,  9.^      ibi ,  /^«i^^r  /ji «bfcmFts  ^ 
tfuaj  minimnm  eji feqmntnr. 
3®       Qj  irta  denique  conditio,  in  qua 
poAulatur ,«/ pretittmfemetCenfui  coafli' 
fMtMmi  mntttfMsm  mi»ni,  vtiMgeripefr 
fa ,  tca  anonnulliscippnitur,  utfotum 
pxcludatvariationem  pretii  in  grava- 
fncn  venditoris  :  ira  ut  lcnfus  fit ,  fcm- 
pcr  poiTe  redimi ,  &  excingui  Ccnfuoi 
4  vendltore ,  redditoeodem  precio  pri« 
pri  emptdrij  auc  ftUeri ,  qui  ipriore  e* 
inifTer.  ItaexponttLclT.  d.  M.  ix. 
^5.  Rcbel.  d.  tib.  10.  f  •  6.  in  fine ,  8:  Bo- 
nac.  d.pit/i^ounico^n.  41.  Athaec  cxpo- 
fkUo  non  placcc,quia  non  congruit  vcr-> 
bii  BuH«»  neque  fibi  ipfi  f  nam  fiPon* 
tifexctndimincendic,ucvenditOfCen<» 
£ljs  non  gravetur,  fed  fcmper  ponit  re- 
dimcreCenfum  codcm  prctio,  cur  vc- 

..  tat ,  ut  non  polTit  minui  pretium  ,  quo 
ferael  fuic  vendicus ,  cumhoc  non  ad 
grAvameo,fed  potius  adfavorcm  Ipfius 
vendicorisredemptari  fpeAec^Meiius 
ergo  cxponunt  alij ,  fcnfum  conditio- 
nis  cffe,  ut  nunquam  propccr  ullam  va- 
riecatem  circuniUnciarum  ,  ex  quibus 
alii^s  pretia  reruro  variari  foleoc  ,poffic 
CenfiisiemelconftitutQS  icerum  ven« 
di ,  aut  emi  matori ,  vel  minori  pretio, 
qqam  quo  fuitconftitutus.  Ita  Navar. 
irr  fftanuali,  cnp.  ii.num.^i.frte  ^  Molina 
difp.  392.  <l»t(Hl»  14-.  Filiuc./f4^.  35.^.1. 
e^^.n.  31S.  SoUs  Uy.  udeCtwfihitt  r.t. ». 
4).  verf.eiwmfy  &  alij-  Fundameocnnt 
filRiicur  cxvcrbis  ipruis  Bullac,  quac 
hunc  fcnfum  manifcUd  pra^ferunt,  ncc 
nobis  licct  Qne  fundamencodiAiDgue- 
rc  ubi  illa  nondiftlnguit. 

W  .  Merito  tamen  creddnt  Molina.  mm, 
Filiucius  num.  jsj.  ^  atii  apnd: 
ctindom  Filiucium  ,  mcntem  Ponti- 
ficis  non  cife  impedircquominus  Cen- 
fus  antiquuspo/Etcmi  minori  precio, 
quam  quo  iak  oonftifticas»  quando 
propter  aiiqoaitt  canfam  efe^ui  cft 
vidoliiSy&Jiiiiiflflt  yilfnlr  ifli6«  « 


ecc.  n.  'jjff 

quia  rcs,  in  qua  cft  conftitutus,  incipic 
pcriciirari  ,.vcl  pcpfio  non  fioc  dimcui- 
tate,  moleftijs,  &  expenfis  percipicur, 
ob'p9Cenciam  debicoris,  auti|fi|iii  de 
caufa  ;ciim  credi  non  debcs^C  VOluUIe 
Ponnficcm,  utCcnfus  dctcrioris  adco 
condirioniseffcdus  habcit  idem  prc- 
tium,  quodhabebat  quando  t^lia  inco 
vitia  Don  erant ;  cum  boc  fit  aperc^  CS« 
tra  rationcm ,  &  xqualitat^m  juftitiae. 
Vndc  communiter  fcntiunt  1)D.  intcf 
quos  Mohn.  &  Solis /uo,  quod  ubi  prcr 
tium  Ccn  fus  eft  taxacum  pcr  icgem ,  u|: 
m  Caftella ,  potcft  emi  Cenfits  minodi 
pretio ,  fi  aliquo  ejufmodi  vitio  labo^ 
rct  ,ut  fi  fitlicigiofus ,  &  inccrtus ,  v^l 
dcbicor ,  aut  rcs  ipfa  Ccnfui  obligaca» 
njinus  ad  folvendum  potens. 

Ao  verdquando  antiquus  Ccnfus  re«  |ii 
dimibilisdeterior  efteffeAus,  &  ha« 
de  caoraftiit  emptns  abaliquo  certio 
minori  pretio,  quam  quofuitconftitu- 
tus,  polTir  primus  vcnditor  eum  redt^ 
mcre ,  oftcrcndo  tantam  illud  mioua 
prctium  ,  quo  ultimusemptor  iUum  e« 
mit  ?  Refpondco  cum  Filiuc/S^.  #.  iij^ 
&  Bonac.  d.puncfo  anict ,  poflb 
quidem  in  hoc  cafu  primum  vendito- 
rem  redimcre  Ccnfumminoriillo  pre- 
tiot  quo  ulcimus  empcor  illum  emicac 
nonpoHeipfiim  empcorem  cogeread 
reveodendum  pro  tali  precio.  Rati* 
prioris  partis  eft  apcrta;  cum  quia  quod 
Cenfus  rcdimi  pofTit  codcm  pretio, 
quofuicconiliLutus ,  ponitur  in  Buila 
PiiV.infavoremcQnftitucocls,&  ideo 
iionimpedit  illum,  qoominiis  poffio 
redimere  minori,  firevenditorconfeiH 
tiat :  tum  maxim^ ,  quia  fi  mutatio  in 
dctcrius  efticic,  ut  poflic  Cfifus  cmi  mi-. 
noripretio.quam  quo  fuit  coofticucus» 
etiam  efficicc,ntpoffit  redimi  minoii; 
Alia  pars  inde^onftac,  quia  neque  BuU 
la  Pi)  V.  nequc  alia  lcx  dat  jus  vendif 
toriCcnfus  ad  cogendum  empcorcm^ 
uc  revendat  minori  pretio ,  nifi  iUc  pa^ 

aliquo  fe  ad  id  obhgaileC ,  nos  mt  • 
ltinlifeloqatiniir,fidnfi>ttliptAo.  r 
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SECTIO  TERTIA. 


^^enditicnthus  requtfitisi»  B§^ 
-pijr-^reMpenfitnm 

iL 

■  t:^gfenfiifnemCenfns  dtitrequhiinH^ 
"Hndimnes  k  P«>r.  frim«  eft ,  ut  nemfi» 
Mnt ,  nec  deducAHtur  in  faffum  felNtififteS 
^nticiffgts }  ^  ^mmfidi  UiBitUigmr  f  iv. 
33.  (^34.. 

S^smd9  deieatnr  penjio  fecimdkm  natn* 
nm  emrdffn»  eemfiMdisf  n, 

Secundut9Mdi$i$e{i ,  nt  non  Mgtitnt 

Cenfus ,  nec  creetur  de  iuh  fttffer  eddem  rr, 
'veifuperMfi/i  Pro  f>enfrvfibus  temptris  prdtC' 
riti ,  veifiiturii     ^ui  bujus  cendtlienisfit 
ftnfus>  n,  3j. 

rrsdUfu  emtditii  n$n  ttUit^  tintnrinMS 
f^qutm  cemfuifet  penfinesfmifit ,  psf^tt 
eisredditis  ,  in  fecnttid  Hfmer,un  pievum 
Cenfum ,  vel Au^meRtum  asttiqui  4  cenfaa» 
ri$  c^m^tnre.  ihidem, 

DVas  circa  prnfionem  Cenfin 
conditiones  ponit  PiusV.Pri- 
niacftyUt  non  fiant,  nccde» 
'diicancor  in  paAam  iblotiones  anth> 
Cipats ,  id  cfl,  uc  non  folvatur  ,oeeez 
•Hquo  paflo  folvcnda  fit  pcnfio ,  ante 
quam  fecundum  naturam  contradus 
cenfualis  debita  fir.  Ita  omnes  hanc 
coBditionem  iotelligunt.  At  quando 
nam  debetor  penfio^^iecundom  iiani« 
ram  contraAus  h  Refpondetur ,  non 
cflb  debitam  intcgram  pcnfioncm , 
nin  in  fincanni  incipicntis  adic»  quo 
pccunia  pro  conilituendo  Ccnfo  niN 
merata  cft.  Incipiet  aoiem  debcrr  4 
frimo  dic  numeraiionis  pecuniae :  in- 
termedio  vcro  tcmpore  deberi  plu- 
res,  aut  pauciorcs  partes  penfionispro 
ratatcmporis  dccurfi ,  ut  fi  Cenfus  ef* 
fix  duodecim  moifionim  tritici  iblveD^ 
doinun  in  fine  Attgofti»einpcufqocfiii& 


ftt numerato  prcdo  quatuor  imnr;c(3i* 
ath menfibus antc  finitum  Augultum^- 
fotum  dcbentur  in  fine  proximi  Augu<>> 
IH  qoatuor  modij,  &  ii  eflet  emptos  dn^ 
obos  ante  menfibus ,  debcrentor  tan» 
tumduo  modij ,  &  fic  proportionc  ha- 
bita dec^ttcrf;  pnrribus  anni,  compa- 
ratis  cum  totidcm  partibus  pcnfionis. 
lcaCovar.  lih.  uvmriimmrefilutiiniim, 
teip.tf.».  \o.  &  it.  Molina 4//)^.  390b 
mum.  to.  Lc(r.  lib.  %.  cup^  ti.  dub.  %t,  mmm 
81.  Filiuc.  ira^.  ^K-  n.  jsy.  Bonacina  tem, 
a.  di^.  de  cenirt^iihuS ,  f ,  4.  pun(l$  uniem 
«.  cxccri  communicer.  Racio  eit , 
quiapeofiooenfiialiseft  qoafi  iroAut 
pecuttiiB » qtta  Ceofot  futc  emptus,  pe* 
cunia  autem  ,  cjufv^  utilitas  £equalitcr 
fehabecad  omncs  anni  partcs  ,  quantS 
eii  cx  fc  }  igitur  pro  rata  tcporis,  quocC 
ctapfum  eft ,  poftquam  .CcDfiit  nome- 
raca  pecunia  eft  cmptos » debetor  pen^ 
fio  emptori. 

In  prasdi^^a  crgo  conditione  po-  |^ 
ftulat  Pontifcx  ,  ut  non  cogatur  vcndi- 
tor  Ccnfus,ctiam  cxaliquo  paifload- 
|d%o,fi>lverepcnfionem,ni6  prors- 
ta Cemporisdeciirfi,qude  condttio  c-' 
tiamjure  naturx  neccifaria  e/l ,  nifi 
cnus  folvcndi  anticipato  pcnfionem 
fu fficicntcr  ab  cmptorc  Ccnfus  com- 
penfetur,  ut  citati  DoAores  notaoc< 
NonvetacautemPontifex,quin  pol^ 
fitdebitor  Ccnfus  folvere  anticipato 
penfionem,  fi  libcre  .Sifpontc  fuavc- 
lit,  ut  quia  fibi  fort^  magi-s  commo- 
dumcrit»  vci  quia  vulc  ccnfuiiisca 
rarione  gracificari.  Itaque  (bldmpro^. 
hibec  Pontifcx,  ne  quali  c%  debito 
ad  cam  anricipatam  folutronem  co- 
gatur.  lu  Filiuc.  nmm.  316.  fionac. /ijpr« 
&alij. 

.  Seconda  conditio  eft ,  ut  non  augc-  35 
atorCenfos.neccreetor  deno6  fuper- 
eadem  re,ve1  fiiperalia,  pro  pcnfioni- 
bus  rcmporis  prartcriti, vel  flituri.Cu jus 
icnfuseft,  ut  ex  penfionibusdecurfis 
noo  augeatur  Ccnfus  jam  confticutus , 
neqae  aliot  Greccor*  Vnde  €ommoaH 
mdictiblGt»  noa  pdfe  ifli  Cenfibut 

ecdp* 
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percipi  feditus  ex  rcditibus  non  folu- 
-tis.  Non  toUitur  autcm  pcr  hanc  con- 
dtcionem  ,  qttomious  poflitcreaii,  i6e 
aogeri  Ceofos  per  iplas  peafionesjpoIU 
quam  (olatA:  fuerint ,  fi  rurfus  in  pccor 
nia  numerata  rcddantur  pro  antiquo 
Ccnfu  augcndo,  vel  novo  alio  rolvcn- 
do.  Ua  lcffias  Jiffs  ditkit,  tt.  »iu».  17. 
FiJiuc.  diii4  trM0MtiMe  j^.  nim,  Bo? 
^UMiaxkkMStpuncfo  uMk»mMm,^c.  h  alij» 
-quosrefcrt-  Probatur  ,quia  poftquam 
penfiones  funt  foluta:,  exiltunt  lub  do- 
minio  crcditoris ,  &.poteft  cx  iliis  yc- 
■     numcraci  pecunia ,  proot  ad  con* 
.llittttioncm  Ccnfus  requiritur:  crgo 
jaoa  eft  Cttr  cx  cis  jam  folutis  nc- 
queat  antiquusCcnfilSaugq^iyVcillO*. 
vusconftitui. 


SECTIOQUARTA. 


.       €onditionihus ,  quas  Tius  y.  re* 
qmrit  cir^a  pa^a ,  qtnt  cmtrib»  : 
0m  ceMfiuli  4t^i  . 


SUMMARIUM, 


Fim  r,  ffMidi ,  &  anniUUmt  imlu 
fgSAUaruaUiu Cenfmim^  ^ dUs etMt 

licit/!. 

Pr/ma  conditi»  cir€itdi^»f*3a ,  quam 
.  Fius  y.  fonit  ^ejiyUti»  eewtfMih  eei^uU 
.mam^id^ariiee  vgleet  feHnm  dire0t, 
.Mt  indireffiMgs»sad€sfiisfertmtesam, 
ipialiksex  mmt^  ''■^  emtrsStt  wmtfr 
.»f/»r.  »,37.  '  •■ 

;   Hec  pMaum  ffeSietA filitm  rei  mmn  » 
fitnmefi^ikwmt* 

.  rrsdiaM  emditie  »em  teUitfdae,  defr^ 
fdndis  c4hus  fortuitis^  eircd  frmSturm 

Cenfuijubie^e^  eodem    j 7.  jine. 

Secundi  cenditie  efi^  ut  non  edjiciMtnr, 
nec  vsleAt pa^um  Muferens ,  Mut  reftringmt 
ficiUtMtcm  MUtaimHmfenpimfiveimei 
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vives,  five  ultimi  voinntJte  *  tfuando  mu» 
tem  xendendMfiurit ^ut  deminus  Cenfut 
fr4tferi$m€Mtefh  empterikns,  eique  dem^t*. 
eietttnremdkiiites  venditienis,  exfe&etmr^ 
f «r  fer  met^em  ad  de/Heramkm, 

JJMccondiiionon  efi  neccffArix,  fi  foLum 
jus  nMturMle ,  Mut  Mati^ ;  um  ^ofitivum fpecie*. 
twr  \  mee  ex  mMtnru  rei  iUititnm  eft  fa^mm  , 
quo  vcnditor  Cenfus  fe  obli^et  Mdfilvem» 
dum  litidcmtum  ,  velnliejuidfimiley  tfUMude 
rem  cenfitemdteri  vendiderit.eedem  nnmi 

Sidmmms  rei  emfttm  iUm  vemdttt,  mem 
Umuttie  eenfmftM ,  a»  teiis  ve»ditie  vu/e* 
ea,»e€  cem/uiftM egm  feftit  r  /cindere,  ^ 
rem  pro  eodem  pretio  retrahere?  Negant 
Miiqui^  &  qutlfU4  fundMmentis*  nnmer^ 

OffofitM  tMmen  femtemti4fr^ermr,&  de* 
findiinr,»^  40.  &feqq^ 

PrMceptum  Pij  V,  de  admonetldo,  ac  prd- 
ferendocen(ui0i  qusndo  res  cthfita.  venden- 
de  eft,  non  obligat  in  cenJcteutii:foluerunf^ 
gae  Frincifesfien/eresiillid  ilt  fnssreffui 
ttm  sdm^tere.  m,  41« 

A  ^ntmMm  debeetur  feufe,ifusnde  ret 
eenftM  fiiU  V€»ditl/tm  sdmmiss  tetijuifg^ 

Vtrum faltem ,  qUande  ceutrMhe»tes  emi 
frefj(  cemvememnt ,  ne  res  cenfits^femdere* 
Uir,»ifisdmonito  prius  cenJuiftM,  tttfsftj^ 
eamemere  Jtvetit  ^pofitt  cenfuifta  eam  rC" 
trahere  ,  ft  fuit  venditM  ce  oen  sdmenite  l ». 

.4-4-<^fiH-  ■ 

Tertiu  €§»dilie  eft ,  ut  ntn  effe»Mntur  , 

mee^vslcMnt  fMcfM ,  quibus  dekttee  Cenjus^ 

ftfiierit  inmerMfolvendi  penfienem  ^  obli' 

geturad  interejfe  Imri  ccjfjntis  ,vel  ei 

eetmlnnm  ,  aut  ad certas expenjas ^  vel  fiUh 

ris  i  sut  ad  JaiariM ,  vei  cxfem/MS  medis)»- 

rsmemis  eredtterisU^ddemdst » veisd  eUu 

fmiMt^m^4.6. 

HmetmditienentelUt  tenert  morofum 
dehitorem  Cenfus  ed  eMomniM,quM  credi- 
ter  Jeclufe  quevfs fsiie  ,    ee  feteret  exi^ 
gere.  Hfidem^  ...  . 

5«  em  mers  fihendi  fenfitmem  ireU. 
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^tor  iUad  reftrcire-y  vec  Fins  V,  frehfkmt, 
ffMmmi/iiiSPe^t^pent  ps0tan  det*Uel»mit» 
vefmkieieyti,  j^f* 

-  Item  jftmers  lUhiNfltfiiit  cemfe ,  ut  ere^ 
ditcrfictrct  aliiftttU  eHfcnfAS  ad  eiitintn^ 
tinm pcnficncm ,  de  tlHs  etism  ttnetur  debi' 
ter :  nec  Cenfifcx  vttuit  hds  dediui  w»/>4- 

0iiin,iMdettt^  \   

.  •AmHneeimetiemfri^elmfnmteifent 
ipficrediteri  rAtiene  difie  mera  ;  pr^jeH^ 
fi tile  lucrum.  eeffMisfit  extrinfetim  t  n*m^ 
48.  e-  fccf.  - 

^arta  cenditio  efi ,  M  non  eppenMtnt , 
mtvdenrfpfH&A ,  ifuikni  eh»  tmirid^m 
fitm fi  AiigHda  ektrd  ^  (jitnetins  ok  nstie- 
rMcoHtfAFiuscenfuelised  enm  nen  fpeQAnt^ 
m  tfued  ctnfuerins  recipiet  hnfpttio  femiiis^ 
xes  (enfttifin ,  &  fimilu  >  ^ediate  4tcisrn* 
tur,  »-.50. 

•  ifineptttinirpeflni0temMtimrm^  tfaed 

pcffit  empter  Cenfns.eaeigetreh  ^d/ivrefi" 
dtjuffertm  pt9  ftCf.rittte  penfienisfolvtndd, 
Kfetpre foivefido  intercffe  Lenfus  ^fi  resc^nr 
fittievincMur.  ibtdem.  • 

^infAcmiitie efijittmntUife&n e^ftemt^ 
'quominus  CenfustedittmiemfMmesM- 
^fifht.  J>.  5». 

Vlriim  ne»  ohflenie  ktio  pscro ,  Ititfffrum 
fit  venditori  Cenfus  illnm  tedimerepetftif* 

'  SiHf^  VHiiitimi  Pemfnt  feiHMUi 
'•iffHentnr  feffnm  ,  nt  nm  fefiit  feiimi 

fer  partes^  en  deheat  eH^eri  pretiMm^  vel  «• 
4fa  ratiene  enus  taiis  jMcii  ^-endncri  eont^ 
fenfamdum  fit  ?  ^idam  Deiieres  affirm/mt, 

^ '  AHftiiiim  verins  negent^  n.  54. 

Etidrh  «hi  effet  tutiitum  pretimt  Gere^ 

ftts  redirtiihiiii  ;  licitnm  efftt  illHm  eme- 
te  mineri  prtlre ,  f  vend^ttar  tnm palio  , 
'^dfeffet  redimi  fer  farlts,  nmmt  jjf. 

rbi  effet  confnetnie  ,  m  ismfks:  feiH, 

'•miftiletpeftni  redtnii^  eiidm  fm  fttttes, 
fi  ihi  emtrhitr  curh  paiie  y  ntfi^tmpeffet 
rtiinn  tetns  fimni  ^miitftiffetie  emt  de>- 
heret ,  ^nem^^  teleftSim  nen  tffmtfttnt., 


nli  piiio ,  Ccnfus  tffet  tcJimi^s  etlsm  ftr 
fartes  ^non  tffct  in  pettfiete  vinditcris  ii^ 
knmtiiimiefe petpeftes  imftm$s ,  m^  hm 
ipfunttffetim  iiftt,  «f/  enfrefun  kt  feHt» 

ihidrm. 

Sexta  cenditio  rfi ,  ut  nen  apponan* 
lurfacia^  qtnbns  ceniineatfir  ^  tftiod  pof- 
fii  etmfetf  Confns  togere  venditerem  tti 
teiimtminm  Cenfnm,  fiw  inpeememttim 
ftlmn  pemfimii  ,  fve  eb  aiiam  cduftm^ 
txcepto  cafn,  tfW  ffnditir  dtiiunciafjftt 
tmptori  Je  viit^^CeiefHm  teiimetti  mmmet^ 
57.    ••       -   •- 1  - 1   «-.•'-•...  . 
-  *•  SfeBetofete  ine^metmrit,  itm^UUM-' 
tumpaiium ,  ijimi^timiifet^  l»meitmtt  Ce^ 
fuw  redimere  i^e^MHt  ^^fmfimemmilln 
feinfet,'iiiiiemi  '         - •       ••    .  i> 


sl 


SEdrone  to.  prscedentis  difptita*  3^ 
tioDis  flatulMifs  v^Mm  ius  na- 
turrr  fpcdetur,  adjici  poiTecon- 
tradiii  ccnfuali  qiiarliber  pa<*ta,qua:  fe- 
■oundum  fe  fmc  H6ta,&  vcf  icai«m  cmp- 
ttOAis ,  &  itondick>nis  C^snfus  noatol- 
lant;  qus  fCgiiU  iHflMca  prQpcmodum 
padacompreboiliit.  Hanc  vero  tam 
ainplam  juris  naturalisfacultatem  Pius 
V.  ;r.  Bullarcftrinxir,  prohibendo, 
&annuiianda  intrica  pa^  yC]uac  ahas 
erantlicita  Circa  haec  igitur  fez  aatuic 
conditiones  pro  contra  Ait  cen/iiali  tite 

Prlfina  conditiocft  ,ur  BonapjK».  17 
natur ,  nec  valcac  padum  dircd^,  aut 
kiwdircft^  obUgam  ad  cafus  fortuitos 
«MD9,<)viaMd»«RnatufacQ]iiraaus  noh 
iBtwem  i4Sim^  cfo  delblveiido.C0f»» 
fu  pcr^pc.T  rs  coiifita  ,  vcMnfruofa  red> 
dica.  Hujufmodi  vcfo  pajftum,  fi  folam 
rct  naturam  fpc<5^emus,  licuuin  cft  ,  at 
44i(iRKtetiadiC  Joanncs  Mcdina  Cod^ 
defekntfetnfnmmimfMifitiSi  a:  mltbim^ 
fmtlhmtt  finem  ^  M^Wmk-.^int. 
nwm^.^,  Valffntia  tomo  5.  iifpm.  f, 
quafi.il.  fuitcio  6.       cju.irto  fecfuitur^ 
Ul»i  teitatur  ica  fbifie  judrcatum  iii 

anno 
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attao i^li.  ipfo  pracfentc ,  Medin.  C.  di 
r^ch,feTti[ar,icq»if.a.ult.  pwl»  ante  fin, 
Solisfi^.  %,dre€mfik,  cMf,  4m  fub  n,  5. 
fM»  f»/(rp»  &  alij;&  paiciiiuiigBiM* 

raliccr  iimiaccriacuiufcainque  coDttaK 
Aus ,  licitora  cft  paAum  dd  praeftando 
isci  pcriculo  ,  etiam  ex  cafu  forcuito, 
L #/  (erto ,    «Mr  videadMm^  verL  cer* 

mtloj,  K§.  fjtpe  evenit  ,ff.  deftjSti,  l, 
Ariftwi,  59.  ff.  msndAtt ,  cttm  ftmilibus  j 
*c  hoceftcommune  Juriftarum  placi- 
tum :  opportct  autem  ut  onus  taUspa- 
^  rufficicDcer  compeiirecur,aaineft 
precio  «BftliiMbitei  FeBBcectti  fpcAMi 
ccumn  -BisUaPil  V.  tn  hac  prtma  con- 
ditione,  non  ezcluduntur  pada  dc 
prajftandis  cafibus  fortuitis  circa  fru- 
^us  rei  Cenfui  fubjcdx.  NamliceC 
cafualiquo  frud«iioiiptofiffac,tiiiOf 
diidbiis,aiic  cribus  annis,  noQ<prop- 
cereamanet  cenfuarius  deobligatus  i 
folvenda  penfione  talium  annorum 
lccundum  naturam  contraAus  ,  uc 
multis  relatis  Dodoribus  tradidimus, 
diff.  frmmifti ,  feif,  4.  ^  tum,  9^« 
QOiiaa  Molinam  d'i&udifpatst.\^99,ie»^ 
mer.  14,.  &  fumi  poteft  ex  declarati- 
•ne ,  qtiam Pius  V.  fua;  Bullx  adhibuit> 
cujus  memioimusyi^.  t.kujtud^fmutJM 

.^eeandt  toiiliclotftytttMifll' 

jiciatiir ,  nec  valeat  paftam  auferem » 
jtut  rcftringens  faculrarem  alienandi 
tem  Ccnfui  fubjedam ,  fed  ut  tahs  res 
iemper,  &  liber^,  &  fmc  folutione  lau* 
demij ,  alteriosvi  rei ,  cam  incer  Ylvost 
qbkBiolclaia  ▼olontate,  alienaripof- 
fit :  quando  autem  vendenda  fuerit , 
^minus  Cenfus  ali js  omnibus  praefe- 
«atur,  eique  denuncientur  conditionei, 
^uibus  vendenda  fit,&  expedetur 
jMir  netifem  ad  deNbecandom  t«cnmi 
Telic  eam  emere.  Hsec  etiam  conditio 
#3lojurepofitivoBuUsBPijV.  poftula- 
cur:  fienim  tantum  )us  naturale,  aue 
etiam  poficivum  antiquum  fpeAcmus, 
Don  eft  invalidiMii,  neque  illicidim  pa* 
#»m,  qHOMlMillild)li|ll«dim 


alienindam  rem  cenfitam  abfque  con- 
reilfi|  ceoiiiift«^  ut  beoe  tradit  Mcdi-i> 
mtC^  i^fAusfnwftranKvptiftis^ 
«flr^  redeunde  /^i^ar ,>ft4 1 Ti».  M<  t*  Mo^ 
|ina>  diff.  390.  num.  19.  Mefcado,  Co* 
var.  Michacl  de  Palatio  ,  &  alij  apud 
Solfs/i^.  I,  deCenjib^  ap,  xo.numer.  i.qul 
eandcm  rentemiam  re  ipia  tenet  n,  44 
ttbioic,  fii  edam  hanc  padionem  ad« 
ffiltcere,  ii  ejus  gravamen  jofto  pteti6 
venditori  Cenfus  compen^urt  ediil 
quo  tempcramento  k  csEtcris  <ftiam 
Dodofibus ,  &  k  nobis  hxc  fentetitia 
inteUigitur,inudque  expreire  adhibea€ 
Medloa ,  &  MoUoa  tel»  tinttis  ^  qui  ttf^ 
tttt jdmfctont ,  licitum  HmHleer  dRi 
ex  natuta  rei  pnftum  ,  quo  venditot 
Ccnfus  fcobligct  ad  fclvendum  lau* 
dcmium ,  aut  aliquid  flmiie ,  quando 
rem  cenfltam  altcH  vefididerit  Ratio 
eft ,  quia  pofica  fuft^  compenAeiOrte  e« 
jufmodt  onemm  1  nihU  contra  juftitisl 
equalitatem  in  eorum  adjeftidnc  in^ 
volvitur,neque  tali  adjeftioni  jus  com«* 
munerefragatur,  fed  potius  favet,cuDi 
tttxca  lllod  ^uilibee  ib  obligare  po0if 
per  conctaftum  ad  non  aliettandam 
rem  fuam ,  /.  /  itd  ^uh,  §t  ed  lei^e,  f.  de 
verborum  obligAt.  l.  eslegtt ,  C$d.  ie  cendi* 
£ii«neobcAuftm  ^  l.fi  crediter,  §.  Ult. 
didiJlrMff.figuerum,  ubi  Bartholus,  Bal« 
dos,^^  Angelus,Scali|.  Vlde9o^,^friil 

Sunt  qui  putant  pcr  di Aart  Bullani 
Pij  V.  non  prohjberi  pa^lum  ,  tit  res 
cenfita  tiequeat  alienari ,  nifi  in  domi* 
num  Ceofus ,  fed  fiilttm ,  utnttlfd  mo^ 
do ,  etiam  inipfumdomiOum,aUeoail 
poflit :  fed  htec  fcntentia  platt^  ttpa^ 
nat  literas  di^la;  Bullse ,  eamque  lattm^ 
tod  refcllit  Leotard.  deufuris,  tfuiff. 
itnm.  7.  &  feM,  Qui  deindc  plutes  adhi- 
liecampIiationesdtAfB  protubiHonis»' 
aelSKiiteaiaUenafldifemingatur,  qii4 
qufdcm  omnes  funt  per  fe  mani&ftci 
&  ideo  in  eisnon  immoror. 

Qrca  claufulam  verd,  quam  Potifet  4| 
hulc  conditiodi  adjiciC  in  £ivorem  ceti^ 
IUft«»'«tficii«ttftfltt  «ttddGiBda^k 
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demindentur  cenfuiftc  conditionet 
VMiduioois»  £c  fieam  vpUteiaeccpr»- 
|mtiir«Uis ,  Su.IMbiMflfolec^ii^^ 
aihitoimnyt domim* m  cendtx  U* 
lam  yendat,  non  admonito  Cenruifta, 
talis  venditio  fit  valida ,  ita  ut  Ccnfu- 
ifta  non  poflit  eam  rcfcindere  ,  &  rem 
procodem  prctio  retrahere?  Neganc 
itoU$Uk.u  deCcmfikns,  ttf,  %;  mim*4» 
Ciliiic./ftf^^35.f4r/.  2.  Bonac. 
9MtP  1.  difff.  de  contrdfi.  (j.  4.  fMnd.  unic. 
fithinm,  1%.  verj.  imhdie^ni ,  &l  cuo)  alijs 
Leotard.  dtCtt.    ^^,nnm^%\»  &  34.  Fun- 
damemum  Solis  eil»^qiiia  PiosV.  in 
daa&A^  cnmm  ccDfuiAie  iot 
fraladMitjnnlitfe 'XcTpeau  cuju^:- 
cunjque  emptoris:  qui  aucemhabec 
ius  praelationis  in  aliquare  poceft  iilam 
rccrahere  ab  empto^^c  fimile  ius  Aw 
«iquius  iioin  htbenicc.  Filtacittt  iwrft 
&ttitureadem  BuUaPij  V.  in  alia  clau- 
fula ,  ubl  Poncifex  judicac  fa^ncracios , 
atque  adco  irritos ,  oinnes  contradtus 
celebratos  contra  formam  ibi  pr^fcri- 
Mam :  unde  ciim  inea  Bulla  pnticri* 
&aciir,fiai«totiifita  vtmiMxn  ,w>q^- 
ttipniCfr>prii»s<cenfui|ij^  conlcqmtfift 
di^am  venditionem  eife  trricam,  ac 
proindccompcccrc  ccnfuifta:  ius  re- 
trabendtrem ,  fi  pro  codem  precio  eam 
veUc  Baatcfna  caikleni  reciuiiir-  ad 
iniirdiSmm  SMiviMnm ,  iSBim^M  poflb 
Cenfuiilam  virtute  illius  rcpctcre  rcca 
eenfitam!  datur  enim  hoc  interdiAum, 
raltetn  utiliter,  ad  obtinendam  rem, 
cxqua  penIio,aut(atisfaAio  aliquadc- 
teur  tnccrcdicorcnt  cali  ce  illam  red* 

stdj»e,fitfuis,  infM  «tv#n^*iibiGlar. 

&  Dodtores. 

,  Cfleteriim  Molina  diff.yt,  mmm, 
fCQcdlatur  fenoiitiKlef^oeNiloGyoi 
cfle  raciaAai  in  fioppfito  evoocii  ex  vl 
pmdl6tm  obafulae  Pij  V.  &  mtrit6« 
quia  pcrilTam  claufulam  non  irriracur 
vendicio  ^licer  tada ,  ncque  res  ccnfi- 
ca  fubjicitur  b^rpotbeoB  pro  fecuritate 
obllgatioois ,  quiO  -  ceafiiatio  ioiponir 

tnr.mn  *»l*  ■i»^.  8— aonlfilw*  m^mm- 


fuifta :  cjuffflodi  autcm  obligacio  eeii'- 
foano  tmpofiu«reclufa  obli^icioDere- 
ali  ipfijos  rei ,  j)on  colltt ,  qnomin^  lot 
vttidipoflicvendi  alteri,aquo  poK 
traditionem  retrahi  non  poffit;  fi  mod^ 
bonafidceamemerit,utaiibi  tradidi- 
mus  dc  re ,  quae  fiiit  vendita ,  &  tradica 
cuidam  tcrtto ,  ctim  jam  cjlct  alteri  de- 
biuexaliapriocivendKioiie.  Kec  di*^ 
cat  hoc  iplo V  ^iiod  illa  vendictD  &dfr 
fitcontTJ  Icgcm  prohibencem ,  cvado» 
rcipfo jurcirnum,  juxta  irgem,n0m 
4lMkiMm,C,driegtbitJ,uhi  ftatutcur,  quo* 
tkt  aliqiiis  aAus  pcr  legcm  prohibenirg 
00  ipTo  cenleti  irciciun  per  eaodemlo». 
gem,  fi  fiac.  Nam  di^Qtioilujut  lcfb^ 
nendmbiam  ^zd  fummum  habcclocum 
ifi  adibus  prohibicis  pcr  lcgcs  impcria* 
ies ,  &  in  cecris  iinpcrij,ubi  ills  vigen^ 
oc  beoedocec  Soaret  9.  delegib,  csf^ 
\%.  &  nos  ali js  etiaro  dtacit,  tnKudiiniift 
diff.6.dec$ntr*n^m  ffmre^rfi^*  «•!'• 

Cmernm  al/js, 

lcaque  ,  fi  cancum  fpcActur  di^^ 
ciftttfula  Bullas ,  000  e vadit  illa  vendi» 
tialovalida ,  neoiie  ell  looit  lecraAnC 
Pra:tcrea  vecdMdo,  idem  dicendom 
cflc,  fpc<f^aca  quavisaliaclaufula  cjuO* 
demBulIa:.  Nam  quodPoiitifcx  infra 
dicit  )udicari  a  ie  fsocratitios  concra- 
Aus,qut(id>alialbrniaoelebcaci  610- 
fftlC,folum  intelligittir  de  eoaciMi** 
bus  cenfualibus ,  in  quibot  .cft  pericil^ 
lum ,  auc  fpccicsufurae ,  non  autem  de 
illa  venditione ,  in  qua  nulla  talis  cft 
fpccies.  Unde  Molina  diifd  difp.  37». 
mm,  4.^,  &diff.  5^0.  m.17.  /»r,.apert<i 
fentit  dictum  pnBOBpcam  Fonclficit  dq 
admoncndo ,  ac  pracfercndo  ccnfiiiAfl^ 
quando  res  ccnfica  vendcnda  cft  1  non 
obligare  inconfcientia aic  enim  tuta 
confcieotia  pofle  principesfcculafcs 
lUnd  pr«ceptom  in  foit  fiq^  noo  ad- 
inittere,cumficcircareffl  merl  toiir 
poralem,  in  qua  pericuIumanlmtBOOfl 
vcrcicur.  Cui  doccrin se  accinic  Navar^ 
^  i^r. »4i«f.«».quamvts  advercac  ler*» 
.«ondtflt  efle  tUam  difpoficiooem  BulUtil 
4p2a  pUaiic  Mici{4/ai|BflMacD  itp$ 
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frmt.f,  detHfJfH,  frhttifttm. 
41     £x  his  patetrefpoafio  ad  motivi  pH" 
bris  {bnteorise.  Ad  id  enim  >  auo  Solis 
dudcur,  rerpoadecurjus  pnBUitioftis> 
«upd  l^QomM  cenfwitm  concedic  aoA 
•cftlntieale,  (ed  txBXxm  pttfonalel 
ouodnoniollit.qtiomtnus  rcs  poffit 
validd,  &!rrerocabiliccr  alteri  vendi, 
ac  cradi ,  irrcquifito  ccttfuiika.  Funda- 
.meotum  yero  Filiucij  cboftlCtiCB  ftts» 
liim,c&mpcoitiB^ofteiidekinias«  itt 
alia  daufnla  BuU«  Aon  ag!  de 
rreoditionc  rei  cenfitac » fcd  tantum  de 
<ontraftibusccnfualibu$.  Fundamen- 
«um  denique  Bonactoc  ctiam  non  co» 
xludit ,  quia  mtirHBm  Sdyumim\  Cm^ 
.ttnidasarad  obctneodam  rem  hypo* 
.dieCatampfo  dcbita  fatisfa<f^ione  cx 
inapcrclpienda.quando  dtbitor  aliai 
non  vult,  aut  non  poteil  ficisfacerc : 
in  noftroautcmcafufupponiipui  IKm 
dcncgari  Cenfififi*  pcnfionem  debt» 
tMii  ^ftdtaafftai  veodi  alwri  feoi  cei»^ 
ilaiD » cononrequiiito. 

Siautcmquacras,  i  quonim  10  pr«« 
fcnticafu  dcbeatur  pcn&o?  Refpon^ 
detVirginius  apild  iktof  ptn*p  6$» 
to.c4f.u.i.  •.Ubenim  ciTc  ceom» 
exigere  pcnfiooem,  vel  ^i  poffcfrorc 
'  •  rcl.vcl  ab  co  $  qulillam  vendidit  ipfo 
irrcquifito.  Ooitn  fencenriam  tcnct 
ctiamBonadna  diSfpnnBo  Mk,  jMk 
m»m.  vtrf*  ttfth  ft  cenfnims ,  &  vi« 
decor  ecfam  leficfe  Navarros  itMfwt, 
i»,ti6.Diccfidttmtamcncft  folum  dc- 
t)crl  pcnfioncm  ipoflcffbre  )  nam  onus 
cam  folvendi,  cum  fit  roer^  rcalc, 
«ranficcumipfare:  aItoquifteda«5r6' 
ditorcogi  poffec  penflonem  folvere-, 
'iamCenfiis  tran&et  io  perfonalcm , 
:vclmtitom;€|al  pereaiKiemBullam 

MOhibetuf. 
44  •  Scdquid.fiipficootrahcntcsc»- 

prcffcimcrlccoovenerintdefiooveii- 

-SiendarecenftEa.  idfi  reiiDifiio  prias 

rceflTaifta^nc  poiBt  cam  emere,  fi  vclitf 

GotCCrrcs/iJ.  t.frtBktfmn  qMtftioMum  , 
'  a  »67.  w.  4.  fcotit ,  fi  res .  oon  obftante 
l^c         fcn4iiut  irtc^uificoccn* 


fuifta ,  vcAdittonem  eiTc  mvalidam ,  St 
pofle  accnfuifta  recrahi  rcm  ,  non  fo' 
lum  suucquam  fic  tradita  cmptdri(^  qi|o«| 
pfocompefto  habcwic)  fedc.uam  poft 
mdicioMmt  movctuc,  qaod  pqr  tfiani 
conftitutioi>emCenfus,  mancat  rcs  o* 
bligata  ccnfuiftcB  peculiari  quadamhy* 
pocheca  cstens  focciori:ik  b«cadiua« 
ao  dido  pado  impedlac  aranslecid*^ 
«6m  doadCHi  Hi  ahum  emptOrem  ,eAv 
dmpieoccenfiiiftapoflicrcm  fibi  avo« 
care.ac  rctrahefcscum  diAum  paduoi 
fic  una  ex  conditionibus  Contradus 
cenfualis,  pfo  quibus  non  obfcrvatif 
res  poifieirefldican  viiftncediaft  liTpaip 
thecff,  ft£uc  vcndicari  poflitf  pfn  oe« 
^bluCisreditibus  dccurfis. 

P.  ob>ibi'iUs  t?»m€fl  alij  fcfpondent,  ^ 
non  obftarc  cUd^um  paclum ,  cciam 
fic  juracum,  qaominuSjfiiiscefificaabp 
teci  vendacor,  8e  cradacur,  talis  ytof 
^ditiofitvahda,  &  nonCompctatcenfu»- 
iftaiius  rctradus.  Ita  Af^endioiuS ,  fij 
Martienro ar>ud  Gucccrrcs /s»/'-'^  />.  6, 
quibusacccdit  Mol.  dtS.  diff.  372  »»'»» 
^.ubiineotantftmcvcntaadmiCCit  Or 
piolonemGiittcrris,  qaando  tes  in  ip(a 
contraAucenfiiaU  fuerit  etiam  fpccia^ 
litcr  hypothccata  pro  didi  pacUobfetv  . 
vatione.  Raiio  ver6cft,quia  licet  tat 
ccnfitaex  vi  ipfiu»  contractai  Qeiifii»> 
|is  fit  fpeclaliter  obligau  pro  folvenda 
peofioiiciatcamei1,(cclura  alia  fpeciali 
hypothaca  pro  obrervaiioncdicti  par- 
cti,  non  apparcr»  utidc  pro  tati  obfer  vai^. 
Cione  obligetufiqUia  i  raprimis  do  obli- 
gatur  ejc  vi  Ipfiusp^AifhoceoimibbMB  . 
.indocicabligatioo^m  pcrfonalem»qa4- 
'admodum  paAum  «dc  non  alienando » 
quod ,  fcclufa  fpcciali  hypothcca  pro 
cjus  obfcrvacionc,  hon  impcdit ,  quo* 
minus  res  vcre,  fici<reyooabilimr  alie* 
•narlpoffit:  at  tenac  communidimA 
iSodorum  fcnf^ntta,  quam  idcm  Gut- 
.tcrresadmittit.  Et  doofirmatur ,  quia 
illud  pa^^um,  cum  fit  tfnaedAm  prOmif* 
fio  vendcndi  potius  huic ,  quam  ir» 
teri,  nonindacltniatpfem.ob'igacio- 
-«em,quainaicloaIiaveiidicioipfiusf«i  > 

fii  4  lafpc* 
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fcfpcflu  e|us ,  cui  vcndita  cfl :  a^lualis 
auccm  vendicia,  icclufa  cradicione»  fo* 
lumioducic  obligaiionemperronalemy 
Sc-flooisollic,  quomtn^  nrei  vcadft^ 
tur,  tt  tradatur  aJccri^  isiecundiiA  eoip* 
tor  prxfcrendus  fic  priori :  crga  idem 
a  fortiori  dicendum  in  noftro  cafu  De- 
inde  nonobligatur  cx  vi  ipfius  concra* 
^us  cenfualis ,  cum  di^um  padum, 
cjufque  obfervacio  fit  quid  e^trinie-i 
cum,  &  praeter  natnram  contr^dut 
ccnfualis.  Nihil  auccm  aliud  apparct 
undc  illa  rei  obligatio  oriacur.  Facen- 
dumigicur  nonobAare  didum  pac* 
tum,  quomifiusrcscenfita  poifit  vali^ 
d^,  &  iftevocabifiterveadi,  irrequifi^ 
to  ceofiiifia ,  ita  ut  poftquam  fuerit  tia^ 

'  dita,nonpoffitil!am  rctrahcreabcmp- 
tore.  Hoc  tamen  intclligendum  cft, 
qucmadmodum  nocacMolma 
^7s.  m»m.  5.  fine  jfectufii  quibttfilam  ca^ 
fibus,  in  quibus  quandb  eadem  retven* 
ditaeft  duobus  in  folidum,  primus 
cmpcor  praefertur  fecundo  ,  nihii  obf- 
Cance  quodfuerit  prius  cradita  fccun- 
xio,  qua  de  rc  cgirous  fr/i^.  de  empt. 

.  Htend.  diff,  %,  fe&,  %,  U  videri  poceft  Mo* 
Mmdifp.  509. 

4^  Tcrria  conditfo  eft  ,ut  non  :ippo- 
nantur  ,ncc  valeanf  pa<fla ,  quibus  dc- 
bitor  Ccnfus,  fifucric  in  morafolvcn- 
di  penfionem,  obligctur  ad  iocerefie 
locrioeifanas.vel  ad  cambiom,  aut 

'  adcertasexpenras,(kra]aria,aiicadfii* 
laria ,  vcl  cxpcnfas  mcdio  juramento 
credicorisliquidandas  t  aucad  amicccn- 
dam  rem  ccnficairi  ,  aliquamv^  ejui 
partem,yeladaUaspcnias.  Per  hane 
condittonem  non/  toUit  PomifisxG9i> 
ncri  morofum  deq  itorem  Cenfus,  ad 
ca  omnia ,  quar  crr  dicor ,  feclufo  quo- 
vispa^o  ab  co  po  tcrac  exigere.  Nam 
Pontifex  non  int  cndit  cum  eximere 
s6  aliqua  obligaci  one ,  a  quaalils  rati* 
onemorsBtcncre  tur,  ied  tantum  no 
dpponanturpa^ll; ,  quibiis  ufiit»  jitUi* 
iaripoflint. 

'  Undc  fi  ex  moi  :a  folvendi  penfio- 
m  non  aUquod  dajiiii  umdcdicoiiobvc? 


ncrit ,  tenetur  debitor  ipfo  jure  nttW* 
rali  illud  refarcire  ,  uc  bene  Navarrus 
deBfam  ^MHm,  ^l,verf.  tmstem,  Lcfll 
liik.%,€if,%%,dMhiUi%,  «m».  Sf.  &  aliji 
NequePomilbX  veUt ,  quominus  pof- 
fic  apponi  paAum  de  tali  damno  rcfar» 
cicodo,  uc  rclacis  ali  js  nocac  Salas,  trsif, 
4i Cenftbus ,  duh.  u./i(b num.  i .  verf.fep* 
timt ,  quidquid  Lefiius  oppofuum  fcn« 
tlat.  Nam  oc  bene  adyerdc  Navar.  ci- 
tacus ,  nulla  de  eiafinodi' danuio  faiBbk 
efl  mcncio  in  Bulla.  hem  flmora  debi- 
tons  in  caufa  fucrit,  ut  crcditoraliquas 
feccric  expcnfas  ad  obtinendam  penfi. 
•nem ,  tenctur  de  iUis  debicor ,  uc  pras- 
«erNsvafnmi,  lc  LcC  citatos ,  nocac 
otiamMoUna^^^pe.  num,  tt:6t  Satat 
Mhifup.  nam  jus  naturalc  ad  cas  obligat. 
Quincciam  ,  fi  de  illis  folvendis  paiRu 
apponacur,  validum  eric,  utfentirc  vi- 
deotnrNavar.  61  Molinacitaci  ,&  to- 
net  expreffe  te(atisali)s,LeiNaid.  di 
i*f»r,  f .  66.  Hum.  9.  Nam  Ponttfex  foite 
irriratpartum  dcexpcnfis,  &  fiJariji 
certis  ( id  eft  quaf  ftatim  detcrmihen- 
tur ,  quandopadum  apponitur )  &  de 
Jtquidandismedio  juramenco  credlco- 
tis » non  verb de  Uqnidis  ^  aut  qwc  per 
tcftcs  liquidencur. 

•Similiter ,  fi  ex  debitoris  mora  lu»  ^ 
crum  ceiretcreditori,non  dubium,quin 
deilloetiam  dcbitor  ccncatar ,  ut  bo- 
nettadontLeC 

quamvisoppoficam  dMesc- Navatma 

fubdt[to  mtm.  93,  qui  in  hoc ,  nec  vcri- 
tati ,  ncc  fibi  ipfi  fatis  coharec.  Nam  fi 
dcbitor  morofus  tcnccur  credicori  de 
damno  ilUemergenti ,  ut  ipfc  Navar- 
ns  fttetor ,  nec  c«n  probablHcate  ne- 
gari  poteftjCuceciam  non  tenebitof* 
de  lucro  ce(rante ;  cum  hoc  re  ipfa  fie 
quoddam  damnum  crcdicoris ,  cadem- 
quc  admittacur  injuftirta  dando  illf 
'Cmfimi,  acque  damno  emergenci.  Crc- 
ditautcm  MoUfia  fiffsm,  sj.dfe  hoc 
intelligendum  de  lucro  intrio(eco ,  oc 
fi  debitor  tenebatur  folvcre  triticum 
^uandovalcbatduosaurcos,  &  tant?  * 

cMi  vciidciiduma  CKditor^iUud  auc^ 
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ifAyit  potle?  ,  qOartdo tannjm  vafcr  dt^ 
ii>»diumaiirci  i  nonautcm  decxtrinfe- 
GO}  qualecft,  quodpcr  induilnam  ne« 
gotlationif » «tteaarpojrnoiw  in  alium 

fio^ofoaiirfatbetRitionem  mcrctt  iif 

cmprionc  Ccnfus:  vcnditor  autcm,  qui 
ci\  in  moratradcndi  mcrccm  ,  non  tc*' 
n^tur  enipcori  de  lucro  extrinfcco  ilii 
QKffiuite,ied«aat&indeiatrtoieco,  oc 
fimiteur  er  t  fi^ritis ,  ^i^ifv  firvnd^ 
tfirerii  ,f.dt4^i»n.em^n.  '> 

i  Nihilominus  magis  p!acct  contca- 
rfnfejitciuia  LeHii /«f.  num,  76.  afliS'^ 
rccitis  falfiein.  id  .feoQ:  cooTciencis  tc 
n«ri  \  i&dQS^fii-  AebitMcii  Ceofo  otf 
ooaapeoGiodQmetiam  lucnim  eztri»' 
ftomi.  ttocor,  qulaefto  jurc  pofitiVo 
venditor  non  tradens  rcra  tempore 
dftiuco ,  iblitm  ccneatur  cmpiori  ad 
aatecBfie  inttinftcainy  ut  aHbi^praba^ 
vittMi|.aMEi8O0BQ»  hoc  non  fireoiifiit^ 

noQ  debec  excendl 
lilcfaterminosipfiusjuris  pefitivi ,  at-» 
qae  ade6 ,  nec ad  cafum ,  de  quo  hic cHr 
fermo  ,  cum  penfio  confualis  non  fic 
M  empcs  kmintwi^o  ceofiiali  (  qaid- 
4|tttd Moltna io  oppofitum  aflcrat,fibi 
nrttniinccohscrcns)  fed  tantum  frudlus 
quidam  rei  cnn  pta:,  id  cft,  juris  ad  pcn- 
iionem  pcrcipiendam :  undc  cumjure 
nacurali,  ieclo(i9pofitiv9«  debitorm»' 
rohMietieattircfcdicori;  'tam  «difliiCe>' 
lefic  iiiOiii(ecum,qu^  ^  .cscrinfecO^ 
confcquense^ft  ,  utctiam  tn  propofird 
caiii  dcbicoc  Ccnfus  ad  ucramquc  ce" 
neatar.  . .  - 

«'  Ex  qufbas  reltdenda '  omilitt6.^ 
opi  n  i  o  Leotard.  dicfdtjHdjf.  4^  i^M.  \ 4V 
drffehj.  nbi  profitcrur  fc  contra  reccp- 
tam  intcrThcolo^ios  fentcnciam  t^:nu-« 
iSc  ,&tenerc,  non  folumcire  prohibi-' 

tinnaFlo¥.pa^ura  de  compenfando 

ieflvenda -pinfionc ,  verum  eclam  fe- 

cUifo  pa^o  ,  6t  fpccf^ato  jure  naturili , 
rniniinc  obligari morofum  cenfuarsum 
fiA  rale  incarcflc  cotnpcnfandum;  quod 
^dsjQpi  Difdil^riHiAiie  pc^bac ,  necpidti 


barepoteft  ;  ciim  rhtali  mora  contH 
neacur  raanifcfta  injuftitia  oblig.irio* 
ncm  induccns  tam  damni  cmcrecn-*  . 
Us ,  quam  lucri  ccfTancis ,  falccm  in<i 
a^aM ,  oompeiiaodi,quodada6  pei^^ 
iR.videcur  notura,  ntroiniinfl^^equ} 
de  hoc  dubicei;,  ae  dum  cons^ariuoii 
tcneac. 

Quarca  conditiocft,ucnon  apponan-* 
tur,  nec  valeant  paaa,  quibos  dice» 
coocralienduin  fe<obliget  Ad  onen^ 
quxaliasde  jorc,  vcl  cxnacora  con^ 

tra.<flus  ccnfualis  ad  cum  non  rp?<f^antJ 
Kxliac  conditione  inferc  Navar.  dfufiu 
9is,mm>n.^j^,  glof,  n.non  poffe  dcduc* 
ivpaftam ,  ocdeblMf  Cenfbs  tcnafM 
recipere  hofpicio  fiNniltares-C;eiiiblftj|ft| 
&  idfirdc  fimiUbus  paftis  judicandum  ; 
quae  fccundum  rei  naturam  Kcita  ef^ 
lcutadhibita  juft^  compenfarione  onc  • 
ncpenila  vmpofici.  Qiiod  ct.iam  rclatij 
ait|s,&tdtoem«ireicommaDem  fenteni 
•iam  cenecLcoferd;  m/ma  q.  6+.  nf  m'. 
tf.  ubi  rijicit  opinloncm  Duardi .  ft^e^ 
CoH/},  'Pij  V.  (J.  4./7  jp,  num.  6.  6-fc'^q. 
qui  tradic  hanc  conditionem  poftula- 
•itaac&mper  refpeaom  ad  onef*  ptii 
blica,  non  ver6  ad  prtraci»  fiHi  (}ade  prff 
vatamcaufam  hab»nt ,  uteftoflfus  rc.^ 
cipiendi  horpitio  cmptorcm  Cenfus  ; 
vclejus  famulos  ^  vcl  folvendi  proxc- 
necica  ^&merccdem  notarij ,  qui  in- 
ftniraismcrtn.con^r,  Ic  nmilia.  Id 
qqann  opinioncni  gravcS  alios  Do<?lo« 
rcs  rrahicid.^;ra  Duardus  j  &  quideni 
Molina  d!{if,  ?9r.  clivfHU  7.  ilil  firis 
favet,  ncc  ipfc  Leotard.  cam  ccnfet 
pForfi»  impfobabiltm}  nam  (blto  dl^ 
cic,€ojxranam efe  Ibng^pfobalnfidi 
remif  •  '  * 

Inremir  pra?terca,  quid  dicendunl 
dc  pa<^o  ,  ut  vcnditor  Cenfus  tcrtca- 
tor  pcnfionem  defcrreindomumcmp» 
tOfis.  tJbfcfifiinguendam^ffiwatiittl 
emptor,  &  vcnditor  funt  ejufdem  fori; 
id  oft ,  ejufdf  m  oppidi ,  aut  civitatis:84 
tunc ,  fi  pcnfio  fir  pccuniaria,  vaTef  pa* 
Aum  deeaferenda  in  domum  cmp* 
t^fisf  qotaejilfBiddi  Oflus  dc  jure  eoAiA 

mani 
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muni  fpcAatacl  debitoremCcnfus,  ut 
conftat  icx  gloff.  in  /.  i/rw  iV/j ,  ff.  de 
c^nfl.fecun,  &.Barth.  ihtdem,  nam.  »3, 
xnulcisque  alijs  apud  Solis  de  Cemfih, 
}.  r.  «/r.  &i0Otard.^«  f .  <4. 
ji.ia  diAaautem  conditionc ,  & 
Bulla  Pi)  V.  folum  rejiciuntur  pat^ta  dc 
oncnbus ,  qua'  alias  de  jurc  non  fpc- 
,  ^ant  adcum,qui  i'c  lUis  fubjicit,ut 
conftatezfextaipfiiBBaH»,  ibi,  mI 
i^Mem  aUJsJejnny  &  ex  na!urticentr*£fits^ 
^drc,  Secus  autcm  ,  fi  fic  penfio  fru^ua- 
ria ,  fcu  fblvcnda  in  frudibus  :  nam 
dcbicornon  tenctur  dc  jurc  tiujufma- 
di  pcnfioocs  deferre  in  domum  ctedf* 
tom ,  t.  f  •  tkit  mtem ,  defntmt,  &. 
€mm$d»fH  wneL  ldMi.Bapt,  Lup.  de. 
9^,eemm.i.§.  \.  «ww.  46.  &  cumalijs 
Leotar. /«/'^4.  Vel  iunc  diverfi  fori »  &c 
in  boc  ca(u,  fivc  Ccnlus  fic  pccuniarius, 
five  froAuarius.ifivalidom  eft  paAum» 
ut  dcbicorfleneaturdefcrTc  pcnGoncm 
in  domum  crcdiroris  squia  fccundum 
jus  commune  non  tcncturtalis  dcbi- 
toracccdcrc  ad  domicilium  crcditoris^ 
ut  ci  folvat ,  utdocent  Barthol.  A  nge* 
lus ,  Alt>ericoi ,  dt  Paulus  deCaft»  i» 
diilM  i.  itemilU ,  &alij.  Ec  ita  fcociaiii: 

Solis  indiBocif,  »lt.  num.  i.verf.tfHffcir^ 
ca.\go],deufnr.cMp.  45.  §.  zi.  num.  t, 
Ccnf.  86.  nMm,  tX.  ^  alij,  quos  cicac, 
& fequitur  heotmai^d,  f .  64. nam. 
cetcontrarium  /en&ric  Aocon^  Gom. 
]un.  lib.  de  Cenfth.  caf>.  3.  ^m/f.  ;o.  &  |i. 
poft  Caiol-  Molina^um  ;  quosbeoerc* 
fcllitl^otard.  ».  34.c^/^f.  f.-j  ;'  '. 
•  InfertMr  ulccrius  licicum  cile  paAun» 
ttCveoditorCenrus  teneaturad  onera 
mlift  im])iofita  (iipcr  rcbus ,  &  frudi«, 
bus,nonad  oncra»  &.  collcdas,  qu« 
pcrionis  pro  rebus  indicuntur  i  quia 
hu;ufmodi  onera  fpedanc  dc  jure  ad 
ipfum  venditocem  dpmim^ntei,  fihi 
fiindi,  fuper  quo  Ceofiit  cooftitutus 
cft,/.  i.  /.  io.C.deMtti$0tuJ,  f,z.C.de 
immun.  nemini concrd.  lib.io.  t.x  &  ^.C, 
ftne  Cenf»^^\u.  in  ipccic  Navar.  <tmm, 
de  tt/kris  ,  mum,  t^t.  ^jeBpl,  \\,  tit. dt 


De  Cenfit 

nnm.  7.  Mcnoch.  eenf  983  n.  1 5.  &  cam 
mulcisalijsLcotard.  de  ufur.tj.^j.  num. 
%,  &  q.  64.  n»m.\%.  Quando aucem  one- 
n  couedanHB  >  contrilnKionttm ,  veE 
tritNitonimfnerint  impofita  pro  ratto< 
ne  bonorum  ,  vcl  rcdituum  cujufque 
pcrfbnac  ,ut  inrerdum  fit  proptcr  oc- 
currentes  neccilicaccsRcipublica^itunc 
non  liccbic  juxtadiAam  Bollam  Pij  V. 
pacifci,  nt  veodtcor  Ceofiu  fiilvatontts 
Calis  cributi  prp.parce,  quafiipcripfom 
Ccnfum,  fcu  cjus  reditum,  indidum 
cil:  quia  pro  ea  partc  fpcAat  illud  onu$ 
ad  cni^ptorcm  ,  non  ad  venditorcm 
Cenfiis  ,fic  MoUna  dtfp.  191-  cUnfnUy. 
dc^cumaliisUoaid.  diSg^mtf,44,iK 

,  tli.  ^ 

Infcfcs  tandcm ,  fi  padlo  rcjiciantut 
incmptorcm  onera  ,qua  de  jurc  fpc«- 
^anc  ad  venditorcm  Ccnfus ,  talc  cti* 
ttm  pa^mefieiiTitQmfqQiftdidaoon!» 
ditio,  oe  folodo  onerum  refidatar  ta 
cum  ,  ad  qucm  alias  dc  jurc  non  fpc- 
dat ,  non  folum  favorc  venditoris,  fed 
cua  cmptocis  conftituca  cil,ut  facis  pa* 
tet  c%  textu  Bollfl»  *  ibi ,  Mmmilmns  figs 
<mifinentidfiitttienes  tnemm  sd  enmfpeBs* 
re  ,  sdifuem  aiids  de  jnre ,  &  ex  nature 
lontrAclti^  nonffe^trcrt^  &  fentiunt  Lcf- 
fius  Ith.  i.  dcjujK  c.  Z2.  «.  87.  Salas  /r4<7. 
d»  Cemfibits ,  dutt^,  %  1  .fnb  n.  %»verf,  nen$  , 
&  tcotafd.  d,  f ,  «4.  mm,  «k.  Vbt  etiam 
oocandom  cum  Navarro  d*  eeim, 
rit,nnm. tjj.  quod  ctiam  de  jurc  com- 
muni  non  valct  padum  ,  quo  difti 
contcaiicntes.paciiccrcntur  ,ut  vcndi- 
tornooteneretur  iblvere  jura  rcgalia » 
q[o«ratione  prsdi  j  cenfuarlj  debeocor» 
ttt  pcr  d.i.i,  C.  (!ne  Cenfa. 

Advcrtunt eiiam  hoc  loco  DD.  non 
prohibcri,  quod  pofTic  cmpror  Cen- 
ius  cxigcrc  .g  vcnditorc  ddcjuirorcs 
pfo  fixuritate  penfionls  fi>Iyend«,  .v»l 
proiblveQdointtrefle  ipfius  Cenfus» 
fircsccnfitacvincatur.  Nam  darc  fi- 
dejuirorcm  ad  haec  pertinetad  vcndl-. 
torcm ,  fi  emptor  illum  petat.  Sic  Mo«- 
Hna  d,  diff,  391.  clu^uln  7,  Filiuc.  trtt0„. 
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r.  M/erf,  nM ,     cunii  alijs  Lcotard. 
nfiir.if.66.n.i^  Id  quod  etiam  idcm  Pius 
V.  declaravitin  alu  BulU,  cujus  la-pe 
fuperioribus  meillillitiittS» 
QuinCii  cdndicto  eft  ^ttt  no  n  obltebt 
dit«dd,  iuc  tndirefld  pada  aliqUai 
quominus  Cenfus  poirit  reddito  co- 
dem  pretio  cxtingui  ,  feu  redimii 
Q^x  circa  hanc  conditionem  liici  poP 
&Qt,piiii^a  fisrmi  proftigata  funt  /ea.tt 
CifcatettUYn  condicionem  ex  pand 
prclij  rcquifuam  ,  ubi  explicavimusj 
lluidPcntifex  inrendat  dum  vulc,  uc 
fcmpcr  pcncs  cenfuanum  Ociibcra  fa-' 
culcas  redimcndiCeofum  eodein  prc* 
cfo ,  ^  ao  per  eam  cdndicionem  cxclu* 
dantur  oibttino  Ccnftti  trredimibiles  ? 
Quarchoc  rdrttClm  circa  hanc  conditi* 
on^m  cxplicr.ndum  fuperCft  ,  ucrum^ 
non  obftantc  quovis  paAo,  inregrum 
fit  venditoriCeofus,  iiiam  redimertf 
pcrpartcs?  Navarrttsrft  ufur.  »««1.95; 
&  lotk  vtrf  ft9firui>ir$i(cnm  per  hanC 
conditiortem  competerc  vcndicori  fa- 
culta.tem  ,  ut  fcmpcr  poffic  Ccnfum 
rcdimcrc  ,  tam  in  tocum ,  quim  in  paf* 
'  temtneqttehtttcfiidittatidliftafepoi; 
ie  oHttm  paAaoi.  Quc  fcntcnda  pb<> 
tcftcortfifraartCx  Martini  V.  &  Cal- 
lixci  111.  cxtravagantibus ,  qua;  intcr 
alias  condiiioncs  Ccnfuum,  quas  ap* 
probanc  cxpreffe  ponttflC  libentm  tSl* 
<;atcacem  eoi  redimendi  in  cotu  m ,  v el 
per  pantfm*  Idcm ,  cum  quadam  limi^ 
«ationc ,  fentit  Azor  f.  i.iib.  to.  c,  17. 
f.  3.  dicens  non  poffc  reftringi  faculca-' 
tcm  venditoris ,  uc  nequcat  redimeritt 
Cen(bm  perpartca,  aifi  carii,  qdoveU 
letredimefcperpartcs  nrinous,  cum 
hocccdatingrtw  damnom  cmpiso* 

Nihilominuscommtinis,  &  vcnoif 
51  /cnccntia  cft ,  licitd ,  &  validi  pofle  ap* 
poni  paanm^iic  Cenfos  per  i»rmsnon 
Jcdimttttf.  hM9^verh  Cetrfnt,mtm.ii 

Rcbel .  fsft.  i.  lih. xt.tj,  uU.  num.  ^ .  Fi* 
liuc.  ''^^-     f*^^-  557.  Lcff.  lih. 

%xmP.  zi.duhit.  \%,tt,^i.  Rcginal. /if.if* 

1»  4i4.Booac,  t9mi»^b/^,dlt  tmfi^ 


if  .  j^.fnnH»  ttnico  ^fuh  h.  4.  'oerf  fed  con^ 
trArmftntemiA ,  ubi  alios  rcfcrt  >  Leoi 
card.  plurimos  refcrens//^;  ^e  nfuP.j.j/i 
».  |o.  &fe^^i  tibi  lati  impugnac  Ctbfl* 
ttm  (concrarium  teneniemi  Ratto  tfft| 
quia  hoepaAttm  nequc  fccundum  fe  cft 
iiiicirtim ,  auc  repugiians  cum  concra- 
€la  cenfuali ,  uc  patet :  nequc  Fius  V; 
illud  rcprobac ,  auc  exdudlc*  n  fua  Bul* 
la :  nam  folttm  quo  ad  boc  exclttdtc,  8b 
aonullac  pada,  qu«  tollanclibertatem 
redimendicodcm  prcrio ;  ha:c  aiiteta 
libertasopcim^  falvatur,  f»  femper  in- 
tcgrum  fit  ccnfuario  tocum  Ccnfum 
fcdimetc,  fc  extlngttere  rcddcndo  t« 
dem  prcttiim,qtto  venditos  &itcoeqtid 
conveniens  crat,  ut  calibercas  cxccn«« 
dcrcturad  rcdimendum  eciarri  per  par- 
tes;cum  hoc  cedat  in  prsiudicium  cm« 
ptoris,  ut  per  fe  cdiiftat,  &  cft  te ktus  id 
Lptmt^f.fKmilidtrtifcmitdMi  Quod  ve^ 
ro  artincc  ad  cxtravagantcs  Martini  V; 
&  Callixti  lil.  licet  in  eis  approbentut* 
Cenfus  Gonfticuti  ca  legc,  ut  ponfincrc-' 
dimi ,  eciam  pcC  parccs,  actamcn  non 
reprobaotttt,  qui  conftiineretitttr  fine 
tali  lege,  vel  cum  paftd ,  itt  in  tocam  ^ 
non  perparccs  .rcdimantuf. 
Maius  dubium  eft  ,  utrum  hoc  pa<f^um 
iicit^  poiTit  apponij  quando  cmi- 
tur  Ccnfus  redimibiUs ,  quin  opocteat 
aiigeri  preiium  talis  CeolBSf.vci  alia 
racione  onus  talis  paAi  compeblaii 
Vcnditori  ?  Neganc  Guttcrre?  lih-.  i< 
prsft!c»rum  (fUdfttonHmiq.xy^.  nam.i.  So- 
tus  lih.  6.  eiejujliti*,f  ^,Mrt,^icattclu/i 
4.  Navaf j  de  ifttri$i  wtm,  f%i  i»  tfttttHM 
€$itditi$tne,U  aHj  npud  Guttcrrfes  j  Pro* 
bantqtiia  quodCcnrusnonpoflitrcdi-* 
mimembratim  ,  &  pcr  partcs ,  fed  co* 
tus  flmul,cft  quxdam  condicio  gravans 
Tcndicorert)  illius ,  &  &vtiii  emptoH  1 
cigociim  ficgravamcnpredocftimift* 
bile ,  liollfxKcft  citra  iniuftitiam  in  ac- 
tum  deduci ,  nifi  aliqua  rationc  vendi* 
tori  compenfetur.  Inhoctamcn  cita- 
tl  Authorcs  inter  fe  difl(:DCiunc  j  quo4 
Mivamtt  pttCiC  ctsiendnni  efle 
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mli  p^i^o  conftiruitur,  nlfi  difta  convr 
|»cr)l>  t!0  adhibeatur.  Alij  vcro  icotiuot 
ibluLD  circiniulium. 

Verior  nihiloaiiii&i  eft  ienteotit 
Molinacii/^- B9^mM»«**ubicum  Sar-* 

micnto/ii.  7.  ftitif*r$fm  imerfret,  (Mp.i. 
wum.  27.  &  alij^ ,  docct  non  plus  vaicrc 
Cenfuni  rcdimibilem,  quando  cnntut 
cum  cxpreffo  paAo ,  ut  non  poiEt  re- 
dimi  pcr  paites,  quam  fi  emeretur  abC> 
^iietalt  pa<^o ,  rumcndo  illum  abfolat 
tc,  (ecundum  id  ,  quod  ipfi  cx  natura 
rei  incft  ,  fcclur;:!  quavis  legc  ,  confue- 
tudine  ,  aut  pado  alio  in  contrarium  : 
&  lca  quando  iUud  paAum  adjicere^ 
cur  ,non4»porteffe  pcetium  Ceofus  ao.** 
gcri:  quam  fententiam  fequicur,  rela'» 
tisalijs,  Salas</rCr»/7i.  duh.  ^i.  num.  7, 
.  Probatur,  quia  Cenfui  redimibili  non 
ineftex  naturarei»  quod  poilitredimi 
pcr  partes:  ergo  qu6d  in  contfaAuex^ 
prtmatur ,  ut  non  per  partes,  (ed  totut 
fimu!  redimendiisfit,  prccium  cjus  non 
•variat ;  cum  nihil  pcr  talcpa(Jlumadji- 
•  ciatur,  quod  ci  alias  non  infic.  Conle- 
quemia  patet :  antecedens  probatos 
^ffieadtef  ex  alris  rcbus ,  qux  vcndunf 
Cor  cum  paAo  deretrovendendo;  qux 
ex  omnrum  fcntentia  non  poffunt,  fe- 
cundum  naturam  talis  vcnditionis ,  rc- 
dimi  per  partes,  fed  cot£  noiul:  eadcm 
aiiteiheft  ratio  deCenfu  redimibilt 
IpaAato  fecundom  praeciram  nacuram 
contraiJ^us  ,  quoconftituitur.Na  quod 
tali  contra<f^u  cmitur  ,  non  funt  pcnfi- 
oncsannuac ,  fcd  jusadillas,  quod  cll 
quoddam  totum  habensfiias  parces, 
^emadmodum  pnpdium «  &  fimiles 
res  Teoalcs.Udde  fiejufmodi  res,quan« 
do  vcndira- funt  cum  pa(f^o  dc  rctro, 
non  pofluntcx  vitalis  contra<ftusredi- 
mi  pcr  pancs ,  idcm  ncceiTand  £icen* 
domeftdeCenfii.  -  • 

Coofirmnor » quta  qa6d  Cenibi 
▼endacor  cam  pado  de  rctro »  cft  gra^ 
vnmcn  cmptori^ ,  cum  quo  minus  ra- 
lct ,  fluam  fi  emarur  fmc  tali  pado  {  & 
quod  vcndatur  cum  paAo ,  ut  redimi 
■ofitettamper  paves,  mnM^anm 


H  Cenfii 

mcn  em  ptoris  cft,  cum  quo-  adHuc  mt« 
nus  valct:  gravamina  autem,  quac  non 
jnfuntcxoaturareicmptioni,  &vcoo 
ditiooi ,  000 ceonmtnr  debpt» ,  oifi  exi^ 
firefie » aut  tadtd  in  paAum  deducao* 
tur:ergo  quandoCcnfus  vcnditurcom 
pafto  dc  retro ,  &  non  cxprimitur,  ne- 
queex  confuctudinc  ,  auc  aliundc  in« 
tclligicur,  quod  vcodicur  cum  pado^' 
vt  poflicfedimi  pccpartes,.  fi>liim  de* 
bectncelligi  »quod  vendicur  cum  onev 
re ,  uc  pofltt  rcdimi  totus  fimul ,  &  non 
quodpoflltrcdimi  pcr  partcsjcumhoc 
fu;  diftindum  gravamcn,quod  iQprio* 
ri  non  includitur » oeqoe  f snatura  lei 
debecur.Vndeinfinc  bene  Molioa  Jk 
^'ff-  in-f^^y  conoaOutccrrcs  yi/rj^ 
quod  ubi  cffettaxatum  pretium  Cco« 
fus  rcdimitilis  ,ncquc  confuctudoef* 
(ec,uc  cales  Ccnfus  pcrpartcs  eciaoi 
poffint  redimi ,  licitom  fi>R»eiiiere  m(» 
nori  pretio  Ccnfum,  qui  conftitne* 
returcumpafto,  ucredimipofrcceciani 
per  partes,  quia  rant6  minus  valet,  qua« 
t(  illud  maius  g^ravamen  cmpcoris  «1U« 
matiir: 

Ubi  aotem  effee  eonfuetodo ,  uc  56 

Cenfus  redimibilcs  ctiam  pcr  pafies 
rfcdimantur ,  &  aliquisCenfus  ibicme- 
rctur  cum  pado ,  uc  folum  po/fctrcdi- 
mi  io  totura ,  facemur  cmi  dcbcrc  mz^ 
iori  pretio ,  quam  fi  tale  padum  noa 
iipponcrcturi  &qooadhooTefam  ef^ 
fc  priorem  fcnccntlam  i^uia  fuppofica 
tali  confuctudine  incft  Ccnfuircdimi- 
bili  tacita  conditio  in  favorcm  vcn* 
dicotis  ,uc  poffic  rcdimi,  cam  cocus  fi- 
Btol,  qolm  per  partcs  { qua  ratione  mi» 
moriscft  prccij  ^quam  cum  pa<flo,ocib^i 
lum  poflTit  redimi  totus  fimul;  cum  pcr 
talc  pa<f^um  rcddaturmclioris  conditi^ 
onis  rcfpcclu  cmptoris  cum  incommo- 
dovendicbrift,  coiadimicur  facultas^ 
qu«aHateicompetebac,ocpolfec  te» 
diracre  pcr  partes.  Adverte  autem^' 
ctiam  obi  confuctudine ,  autexfped^ 
ali  pado.Ccnfus  cfTct  rcdimibilis,etiarii 
per  partcs ,  nbncflc  in  potcftatc  vco- 
4iNiririHbni'flMliBieie  pcrpartes 
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ntmas,  nifi  hoc  ipfbna  ciTec  in  ufu,  & 
confiicdiDe  9  auc  exprefle  in  pado 
cootinerecpr?  cum  idcedat  iogcav^ 
deCrinr.encum  empcoris  ,  nec  fub  ge* 
scrali  faculcace  rcdimendi  pcr  parces^ 
jure  debcac  incclligl  redempcio  cam 
4>eciaii  noca  digna,  fed  cancum  re« 
dempcio  per  partet  Diagnas,  uc  pjsff 
Cerciai,  aiic  quartas  pgrtes,  ut  etiim 
Auchores  prioris  fententiaB  ^ccncur, 
U'fteMolina  J,Jifp,  jpj.  h.  l,f»Ji  mdi» 
um,  Unde  ft  in  loco,  ubi  efl  confuccu* 
doredimendi,  eciaro  pcrparces,  appo^ 
natar  expr^  pa^Mu»  000  fedimendl 
•  ^per  fari^  mioimas»  im>9  dcbec  racio- 
Oc  ilUus  augeri  precium  Cenfus ,  cuoi 
nihil  pcr  illud  addacur,  quodaliatCdm 
(ui  tacitd  non  innc. 

Sexca  condicio  cft,  ut  nonappo-i 
97  iiaDcurpi^»  qoibufccHMifleaciir»  m 
poi^temptor  CeDfus  cogere  vcndi^ 
torem  adredimendum  CenAim>five 
in  pocnam  non  foiuca?  penfionis, five 
ob  aliam  caufam,  excepco  tantum  ca« 
61,  <quovendicorempcori  dcnunciaft 
lec,w  vetteCenfiim  redtmerei  omm) 
cnim  fi  venditof  incra  bime/lrepcdl 
fad^am  denunciationem  Cenfumooa 
rcdcmcrit  ,  permictic  Pontifex  ,  ut 
empcor  pofljc  cum  cogere  tncra  an* 
num  k  die  denunciatioois  ,  ut  Cen- 
lUtn  redimar.  Pef  bittC  eoodiiioaeni 
ttOftroi^  vetat  HvA  V«  ne  Cenflii 
conAttoamur .fimpHcicer  cum  paAo* 
uc  tencatur  vendicof  redimere ,  quan- 
documque  empcor  voluerit»  ied  ctiam 
'  neconftitkiatifeDreomfeAOttttinali- 
ftlO  cilti.pofit  emptor  ireaditownl 
^Oggre,  ut.Ceofiim  redimat ,  praeter 
qoam  incafu  afiignato.  Quam  rcfo- 
lutioncm  pluribus  illuArac  Lcotard, 

ufurif  ,  ^udftt  6t«  «.  &  miiUit 
fitm.  Siinteei^!&niiHinaaDRilerpeC« 
trtnr ,  not^  Molinn  H^.  tUufnl^ 
«1.  cumabjt  ,  qoM  feflirt*  fion  ciTe 
iJIicitum  paAum,  quo  venditori  in- 
jungcrcrur  onus  redimendi  Ccnfum, 
in  c vc  ntu ,  quo  peofionifm  non  fol  vat. 
Iflcc  eaiin  b^e  iafiii  jwfta,  ^  modcK»? 


tapocna  illius  mor«.  Ecidemtcncnt 
fltttei  alii  apud  Leotard.  iiQ*  qodfi^ 
€t.  mrni.  tt,  licet  nonnulli  ccisua 
fta|eiMiir ,  qoot  lefistt,  #•  i|* 


stCTio  Q  mmhi 

(^dithnt^ut  requifttis  ptf  Timi^ 
m  redimendo  ,  &  ext/9» 
^uend»  Qenft$* 


Primd  etitditip  circd  tedemptitnem 
Cemfitt  k  Pi$  K  requifiu  eft  ,  m  (juMd^ 
eeufmaht  Ukm  v^UterH  tedimere  »  #4 
denatKiet  dmine  Ctnfte  ,  dHohm  menfi^ 

4»te  ndemfitHtem  tt  i/^s  fieiemdmt 

y trim  fef  ditiuH  cmditienem  ehli^e» 
9/0  ttl^im  ferfe^tfe  in  Cenfu^  net^ 
itMdinmde  illnm  dmtt pur^tfibmH^ 
mefire  pofi  denmKittitim  «0^«  fnt^ 
t^fihidem,f^n.^^, 

Pradiiia  (endtito  non  eUigtt  fuhdile^ 
frinci/fum  leietrtm  t  ficm  nec  tHudlia.iiued 
tti^mtritit  ^mient  liemdetf  ftm  ^taptnei 
$emttmtdmtieefe  eenfniftm  ,  ^  tMttrik 
tmpetAm  tnm  ffAfint*  ttdm  mmH 

fittmedi  cempunndi  fnt  meHfes^ 
^uis  Ptmtifex  frtpgit  in  fr^diau  cendt^ 
tHm^  &  im  UiA^it ,  «^/  prneifie  m  eem*  \ 
fitmim  ^ttiemt  vemdtrt  rem  cenfittm^ 
meneit  eetifuijtdm ,  &  e>cf>e£tet  ejus  deli-, 
herAtienemftr  mmtm  mHmftm  t  #• 

Mm^  iMm  ttmfet  mumft  ,qniimjmn 
te  frnfifinmt » tm  etmttiHm  » tt  mm^ 
dilsiitmit ,  &  ett,  ymitt  Im  dt  rtfimtmf* 

$m,n.  60, 

•     Sententid  Authorif.  n.  6i. 
'  ,S^d»d§  in lege  cemeduntur tlifiui  mett-» 
fii  ttmfmtmtnr  retnltritef  etrmm  dits 

O  A 
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ii  mmeHt9del  mffmtkim,  n,  ii. 

•Mem ficittn  ^enfiijiit ,  tmsai  ^eHtim  im^ 

StcmuU  cor.duio  eji , «/  aaxmvis pre~ 

frddi&im-hiiuejffe  )  ftfph  mln&maiti 
Wedimi  Cenfmt ,  ^uaKdttmK^  ctnfuMrius 

Vi/tterit  ,  pr^viA  t^tr.Hvxidtione  priedi{f4 
\fM^ui  minfibtts  smte  redtmftititem 


•H 


A  AcQus  CTplicuimus  conditto- 
Bcs,  quae  jurc  poruivo  Bullae 
Pij  V.  rcquiruntur  ad  conftiru- 
tndum  Ccnfum  ,  fcquitur  ,  uc  ex> 
pliccmus  breviter,  cjuas  idcm  Pontifcx 
leqvirtc  «d  illvim  extinguendam.Doaitf 
enim  fwnit  in  prxdifla  Bulh.  Prima 
ert,  ut  quando  dcbitor  CcnTus  illum 
volucrit  redimcrCjidHcnuncict  domi- 
'  no  Ccnfus  duobus  rocnfibus  aoccrs» 
dempiioHem  re  ipfii  fadendafn.  Qr- 
ca  qaam  'oonditioncm  dubirant  aliqoi 
•n  pCTcam  oblij^etur  cenruarius  pcr- 
fcvcrarc  in  Cenfu  ,  non  rcdimendo  il- 
lum,doncc  fittranfa^  bimcftrc  poft 
di^Am  dcnunciacionem  fa<$lam  ?  Ne* 
g«e  Molitfa  d/fp.  ^pu  timfidn  le.  imMi;, 
18.  Fundatur  in  verbis ,  quac  Ponti* 
fcx  ftatim  fubjungit,  ibi  r  Etttbifretium 
tteqme  veiens  intrM  kimefire  fe/v4f :  ubi 
foIution6  pretij,  atqueadcoredempci- 
imem  CenAis  imrti  di^m  bimeftreia 
hbefi  ▼blufitate  cenAHVf  |  feHn(|uic. 
^  -  .  Contraria  tamea  fententia  vide^ 
tor  probabilior,  quod  vidclic-trenca- 
tur  cenfiianus  justa  didtam  Builam 
pcrfiflcrc  tn  Ccufu  per  totvim  bimei^ 
tte,  fi  cenfuifta  noltt  etim  redimi  io-  - 
Cracaletcpcipus.lt2  fLnciunt  SalaifirjfiF, 
dt  CenfihtiS  ,  dnb.  x^.  fnb  num.  .5.  Filiuc. 
tr«it.  jy.  fAfte  1.  num.  5^8.  &  Bona- 
cina  tomo  a.  difp.  dr  ccntriclth.  (fn.tfi,^, 
fmtfft  uMtct  fult  numer.  4.   vtpf,  primn 
tm^ttmim*'  Alioqui  fniftrane6  fiiVp* 
•tcuf  fiBBfiuDiia  £iflife  iliam  Ariiuifa 


itiacion^  di^is  duobus  fficnlibiis  ante 
#edemptioiiem.  Nam  ad  quid  calis  do» 
Auncfacio  infervircc ,  fi  ftacim  poflec 

Cetifum  rcdimcrc^  cxtinguere?Cre- 
ditautcnri  Navarrus  inctmmenf.  denftfm 
ris ,  H»m,  10 6.  vtrf  teriio  quod ^  &  Moli- 
na  diff0  nmm,  S.  quod  oeque  hxc  condi- 
tto;  nequ4tlla.alla,quom  Pomlfisz  in«* 
jongic  cenfuariOittc  fi  velit  vendemfeoi 
cenfiram  ,tcncatur  id  dcnunciarccctt» 
foiilsB  ,  illumquc  carcris  prsefcrrc  ,  li« 
^at  fubditos  principum  laicorum;  quia 
•ft  dei«  mert  tetnporali ,  In  <jua  perl- 
Cttlum  anim«  non  verdcur. 

Dobitari  pr^tcrea  potcft ,  qoo«^ 
modocomputandi  fintmenfes,dc  qui« 
bus  pontifcx  loquirur  in  hac  condi- 
tione,  &:iDfimili,  ubipraicipit  > ut vo- 
leiiBB  cenftiarto  veoderercm  cenfitam» 
moneatuf  oenruifta  de  venditione ,  U 
expctf^ecur  per mcnfcm  ad deliberaiH 
dum.-Hacinre  ciua!  involuunturquseP. 
tiones.  Prima  cft,  quot  dicbus  confta- 
ve  dcbeanthujufmodi  mcnfcs  ?  In  qua' 
Ipecie  Ecec  nemo ,  quem  lcgerim,  dif* 
putaveric ,  tamen  loqucndo  ifl  gene<* 
re  dc  diebus,  quibus  conftat  mcnfis,- 
dcquo  in  jure  fit  mcntio  ,  multi  di(i 
puunt ,  &  vari^  opmaniur.  Qindam 
enim  iemiunt ,  conftarc  calem  men- 
icm  aS.  diebnt  ,  es  qutbui  quatuo^ 
hcbdoinade  confurgunt  :  ai{|  vek^ 
conftarc  30.  dicbus :  alij  prudcntis  ar- 
bitrioidrclinqui  ,ut  vidcrc  cft  apud 
Ncflochium  iii>, ».  dtdrkHrsrip,  ctntn^ 
rUi,c4fMfo, 

NdbiacabieB  tenendaell  lencen»  4| 

tia  ,quam  cum  Bartholo  ,  &  niultit 
alijs  traditSanchcs  iih.  z.  de  nutrimm; 
diff,  14.  num.  15.  alferens ,  quod  quan- 
do  les ,  vcl  ftatucum  conccdens  mcn- 
fein ,  diipooif  iqutf  cempore  mcnfit 
incipiat,  ut^  diedeAioiiii,  rd 4  did 
pcr  judiccm  defignanda  »  iccipitur 
inenfis  fecundum  quod  occurric  in 
K^Icndarioi &quodex  illo  menfc  dc- 
'  'r*apdpiturdcfcqucntLs  8c  itaha- 
"  menfit  iUo  crigiatB  dfet ,  vel 
^  aHHnaiyjil  lQ  Kaleadarica 
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.OCtiirreHt»ttt  fieleAio  &ciendafitiiv> 
mt  4MQf  mcnics  a  die  .vacacipnis»  & 
falu  diet  fiitt  oAana  Janoaril^coMK 
plebitur  tak.  binaie(b».  die  'feptima 
Marn'j ,  quia  cumad  tncegrum  Janud» 
tium  deficiaoc  fcpccm  dies  ,  accipiec 
.illos  ^fcbroario,  &  Fcbcuarius  acci* 
pfet  cptidcm  aManio  i  oiid0«eum*1h 
^cie ,  de  qtia  loqnuwir ,  pcr  legittL 
Pij  V.  adigoecur  temptis  ,  i  quodidf 
menres  inctpere  debeant ,  nimirum 
4  cempore ,  quo  denunctatto&(fla  fa- 
qrit.domino  CeoAis  «  diceudum  cd , 
^xalet  meiir^a  accipi  debaic  pmc  ift 
K  a^a4acio  oooiMiiiiiac»  auMio-expli- 


cato. 

Alia  q\ix(tio  eft ,  ucrum  in  diAii 
menribuscompuunda  fit  primadies, 
ia  qnafiiit  dcnttnciatio?  Neganr  Azoc 
f/trt€$,iik^  t;  tif,  tj.  4.  fitfgMm^  ^ 

4,0.  verf.  hsc  fccsfi^ne,  Nara  ,  utaiunc , 
Dies  termini ,  non  compucacur  in  cer* 
mino.  l,\,j.(iqmscMti9mbm,  uhiBaT'- 
cbolus  „  &  ali^  .Oppoikttai  tamen  tI^ 
dccur  diceadiim  loataSanches  proxi* 
mdcicacum,  fmm.  li.  ubi  cum  Lam* 
bettino  docec,  quando  in  lcge  cjufmo^ 
di  menfes  conceduncur,  compucandos 
efle  eohitti-  diet  de  momento  ad  mo- 
iDomeii|il.68piobcc,  quia^iempttt  ini 
cipienf  ab  aliqua  die  detcraiiiiatacoaa*' 
putacur  regulahccr  de  momcnto  ad 
OQomcncum.uccxprcflchabctur  /.3.$. 
m  intre.ff.  de  minonhits ,  &  tradit  ^  rela* 
cis  ali  js,  Aotonitts  Gom,  i,  7«.'  Tlwr/,  m 
af^'  ijUic  vef6  .genefale-.dQCnmeiHiin 
varias  patitur  Umitaciones  ,  pro  qoik 
bus  videndus   omnin^  Tiraquel.  de 
retrtiin  /imsgier^      t»ghjfs  u.  s  mumt 
t/.  ubi  hoc  laciiEim^.t&erudi^ifimdt 
tca^Uc^  '•r.ix 
.  Dubitari  tand^  poteft ,  $n  teaui 
63  pus  przdidorum  menfium  cu  rat^' 
ciam  lcgicimd  impcdito  ?  Azor  pr»* 
xim}  citstusy  in  partcm  negatiyam  in« 
dioaC  At  oppp0tuqi:  tidecur,dtceii(* 
4iiro  juxci  dQckniMm  SanciMt^Sii,  n  - 


ubi  docet ,  Hcet  tempus  pfKfiicum  it% 
«dQim  oe^^igeMhim  ,  000  corrac  ig« 
ooraiicifVcliiiipedicvt  atlbciiidlb^ 
^ando  noo  In^odium  negligencii^Ad 
in  favorem  alccrius  prafcribitur  j  pro 
qua  dodrina  mulcos  allcgac  Do^orcs. 
Uodc  cum  tempus  prasdiAoruni  mcn« 
inoi  floirfic  prsBfcripcum- in  odimit 
•alicujua  oegiiflfiotii^  dtcendttm  vidi« 
iurdcberecurrcre  etiam  impcdito. 

Secunda  conditio  cft  »  utquanvfs  ^ 
prcdum  Cenfus  non  folratur  intra 
praedidum  bimeilre  i  cenfuarlo  ro- 
dimeitt  volenci »  nec  oenfiiifta  iflud 
•iigat-lacctr-«Mmi|mft  ftidamnbt 
denundationem  rcdimeodi ,  poffic  at»  ' 
hilomious  rcdimi  Cenfus  quandocum- 
quecenfuarto  placucrit,  praivia  de« 
tHinciiiiooopcaMi  doobus  menft*^ 
|nm  iuiCi  MdempciOBeiii,  Qfcaqaeiv 
tondttioncm  nihil  occurrttdioeQdui%' 
quod  cxdtdiicjrcaprgcedBHCcmi 


pateac 


■  * 


SftCTIO  SSXTA. 


^  tsmmr^K 


Cti^us  camjHtmiytm^Mm  Mwltm 
P^  r,  veliJkiitU  re(tpmsmni^,  $mihm 
hemt  cenferi  irriti  ex  ee ,  qu$d  in  ek  nao 
ftnt  fervAtM  cindisimts^^net  in  HIa  frnfk 
cribnntmr,n,i^»  '■  ••  ; 

•r-MtiamCenfMS,  fui  fift  puhikmlmm^ 
difinBuihmisjtitmkpmit  mmfer^mm' 
imptiini  ,  mr  fefmntntiinit  ,  fed  per 
tefiimerttim ,  vel  ftr  dimtiinem  ,  iut 
d/s^uMtiinem  detis  ^uut  dii  fmili  tituli  ^  ' 
Vskds  eifefiffunt^  tieetfmnu  ,  &  Ciudi" 
tkmtHattmitU  im  mtmtHmkmat^ ' 


0« 
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.  ^  -Si  Cenfas  c9nflit4Mfttf  fer  fententitm 
Jndkis  >  non  fi^rtet fefvari  in  €9  ctnditip^ 

}     Si^ed  intetiigittir  » five  iehitnm  ^fr§~ 

fterqHod  Cenfts  cvnfiitnitnr ,  fit  debitum 
fua^tftatis  ,/i  vr  fpeciei ,  qnidqnid  Ndvnr^ 
^rns  ctntrad/cat.  n,  68. 

fyimitth  ntn  frlntmf  qmauituem  fe^ 
,tfMtmtventi»nalis  m^derttt  in^Mi y&.de- 
herif^tefi infart  confeimttid^  fttsntvit lum 
infare  externe.  ihidem. 

Cenftti  conftituti  fofi  pablicatienem 
.di£id  EmIU  in  Provtnctjs  ^  &  Dicccefhnf^ 
\tAipitklii^§  nnifiefMti  &  emimmiitef4gn§m 
'^Adtnr ,  hon  debent  cenferi  invatidt  yttt 
.eo  (fued  BidldetnilitimeJ  ift  eisdefidereit^ 
Jnr,  n.69, 

Sententii,  ifn*  d»cet  Uges  PiHtif- 
Mat  rhlignre  «biijue  pafl  du§s  maUes  ^ 
'  fekiimieiti  feBe  EUnigi ,  Urmieari  dehet , 
.  nt  nem  fmeedtt  its  iegihihus  irritantibm 
elitfttem  acttsm  cuim  arnuHjtio  cedat  m 
grave  dctrimrntnm  (nbdnorHm  ,  fi  habc- 
mtt  vim  irrit.tndt  fro  fingttiis  Prfivinc/js^ 
snteftttm  i»  eis  frenml^entur,  eedem 

Cenfus ,  qni  non  fervat.i  formt ,  ^ 
conditionibus  BulU  Pij  F.  pojl  fftfficicK' 
•  Hm  ejus  premul^ationem  cfinfiituit  fut- 
ftmt^  funt  inwdkUjnte  ftfitiv$  tjufdem 

MnUd.  u,  f' 

^anvis  Pius  V,  feateteltities  appel- 
let  coniralius  cenfuales  contra  fortmtn  fuA 
BHlUcelebrntos^indentnfeqmint  ttUseJfe 
'  ex  naturarei.  n.jx. 

Vtrhm  ^nemtdmednm  dttnr  fimtnis 
f§mfa  fMm  'fm'bmntn$m  ,  fie  etitm  im 
Cenfibns  cenfiitutis  totntrt  ftrnwn  BuUn 
Tij  V.  adtnntenda  fit  uftira  contra  folttm 
jui  hum4ntim..iMiu4..'SuiU  ?  eidem  num, 

7«.  .  • 

f-']rtrkm:^ffifit§tliiiM§f»ih^  velftndit^ 

-^eentrt  d^fefitienem  diQt.SuUt  ^  ip^ 

4m  cfintra^m  ceafualis  vitietur^  &  ftt  nui- 

Jm,  velfilum^d^ufiditntrA  finlltm.  t^e&im 

eji  n,  fz.&feej,  ' 

»  yfriifl,  nfin  ffilum  fft  farfi  enternt^ 
J[i(detimfi  w§.  infei^tt§,^J^.Jnjlm .  eentrdc*. 

W  eeitfntlk  ftkkrettu  ftntrs  fitmtm 


)e  Cenfu. 

frtfcriftam  a.  Pio  K  tfuamvit  haheat  int* 
Mlt  .requiftta  de  jare  nttnrtU  f  num.j^, 
^feq- 

Lexfundett  iis  prtftimftitne  fiai 
nen  ebligat,  qtttnds  frs^nmftit^efi  ft^ 
,num.  76.  ' 

CfintraHm  cenfutUs  eeUhratus  coh<^ 
trt  fermtm  BnUd  PiJ  Vk  fftfumuntnf 
fifmtttij  fr^fimiftitm  jnfti.f  &  de  iure, 
ffintra  quam  nmt.  tdtnmknt  frthtit^'  ^ 
0tim>  77, 

y  Diaa  Cenfiitmit  Pij  V,  non  fibligtt 
i»,<finfiieniit  td  ntn  ceUbrandum  fub 
ffft^fmmt  ttntMnm  eenfntlem  ,  in  qnn 
iMH  itttemnnim  etntrt  jiti  iimnrtle.  • 
imm.  ;S. 

Sluundo  lcx  pr<tfribens  ffirmam  4//- 
cujus  aitui  nin  dingitur  immediate  in 
fffinaf  ,  fid  in  iffnmt&nm^qnaUfictn'- 
^^&  mmnlnnde  iUnm  ^fi  fist  fine  tnfi 
prmt^  nuUi  eficulftregnUrhtf  hqium*' 
dfi,  Hlttm  abffnt.  ttfirmt  effeene»  etdtm 

.  ^as  feenas  incurrtnt  ceUbtantet 
semtrt&nm  tenfntkm  etntft  ftrmtm  A 

PU  F^  ff^ifttmf  &  ntrnm  ah  eis  ex*- 
lufentur  ^qniaUter  illum  ceUbrant  ,fer* 
vatu  tamen  reqnifitii  de  jnrt  nttnrtUf 

num, 

XnUm  emftmat  iiienrrit  inftrt  etni^ 
eientittntefmtentitmjndieit,  ihid, 

D.cJa  BuUt  Ptj  K  mnUit  iit^H^ 

cepta  non  efi  .,<^  in  tHqttrhtff  non  efireceftt 
quo  ad  omnes  cenditifines ,  Jed  ttntnm  ^nt 
td  tUquat,  n,  *o. 


D  acvfdBOBi  pro  proienttdiA  tf| 
putacione  ,  &  rota  materia  de 


concra^^u  cenfuali  abfolvcn- 
da.nonnullai  circa  conftitura  pcr  Bul- 
laoj  Pi)  V.  fupcr(unc  quaftiones  brcvi- 
ter  enodandft.  Prima  quasftioeft » utru 
omnes  Onfus  conllicuci  contra  Ibfw 
raam  hujus  Bullaefinc  irriti  .>  Rerpon- 
deo  ,&  Dico  primo  ,Ccnfusconflitu- 
tiante  proiiiulgation^  hujus  Bullx  no 
:  debencceoferi  irrici,ex  eo,quod  in  cis 
iioo  fueriiicliefvMcoiidhioiies,  qu^ 
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.DoAofcj,  &  patet,nam  requifita  \n 
.h.icBulla  non  funt  ncccflaria  cx  na- 
«urarci  ad  valorcm  contracflus  ccn« 
•littlii ,  oc  er  AipradbAii  conftat.  Ne- 
W(m  Pontiftx  ^luit  eam  extendi  ad 
Cenfus  anrc  Bulls  promulgacioncm 
creatos,  ut  cxpreftd  in  cadcm  Bulla 
dcclaratur  ,  ibi.  M^d»  fofi  p»yiicsti^ 
wttcm  CtmfiitHMnis  cridtm  (tt.  Etidcm 
fiiDrrof  diDeiidam  ds  Ceiifibiis  conf» 
motis-peft  Bullam ,  ubi  UU  lecepta 
non  eR  ;  cum  rcfpfif^a  corum  nihil 
3u!la  operctur  ,  &  perinde  fc  habcant, 
«c  fi  nunquam  taiis  ConAitucio  cxci- 
lilTet.       •  • 
.   .    IMg«  ftomdo.  Bciam  Cenfus^ 
j:|ui  poft  fMblicationem  Bullac  func 
•conrtituti,  non  pcp  viam  emprionis, 
flut  pcrmutationis  ,  fcd  per  tcllamen- 
cum , auc  aliam  ulcimam  voluncaccm , 
Vel  pcrdonationcm,  luc  perailgni* 
liflinem  ddcit  ,  Tiel  per  fponfalitlaih 
tergitatcm,  aut  perviam  donationis, 
pfopter  nuptias,  autdonationis  fadas 
aHcui  Ecclefi» ,  vcl  capella:,  cum  one- 
re  divtoorum  officiorum ,  vatidi  eflb 
pbffom ,  etiatt  fi  forma ,  lc  conditib- 
jMitBullaB  in  eiinon  reperiantur.  Ica 
Navarrus  /'*  commentmo  de  ufurts , 
wero  5>8.  Molina  dihut,  j^i.  num.  %. 
LclT.  lih,  1.  f4/,  »1.  diikit.  ii.  nitm.  96/ 
Salat  ifiB,iiCt9l^,  Mit^  ts.MMi. 
7.  flU,  CenfiUt  deCemfbui  ,ilMsfi.^%, 
pm^  ff.  fit  LcOtard.  tnatt.  de  «fmris, 
t}»jift.  43.  nnm.  ti.  &  altj.  Probatur , 
tum  quia  ipfe  contextus,  &  omnet 
peo^  condiciones  Builae  folikm  ha- 
bent  locom  in  CedObot,  qol  cottC^ 
tltuttntor  accepcoeoram  pretio  scbm 
ctiam ,  qoia  praefumptlo  fraudis  ufura- 
rum  ,in  quaBulla  fundatur ,  ccffat  gc- 
rtcralicer  in  iUisaiijs  modts  conflitucn- 
di  Cenfum »  uode  ipft  cciam  Bolla  tn 
eitceibt ,  iorffm,  t0.€tmttfmiH ,  de tp- 
fel/ttipnHus » i^J,Md^m,i,  ^mmviSffi 
dijnrepjitrffftttiis. 

Dico  tertio.  Ccnfiis  etiam ,  qol 
confttciierctur  per  fcnccnciam  judicis 
taiidus  eCe  poceft  «qotufivtl  ahCOfloa 
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fcrventur  condltf Oflci  Bulla :  ut  (1  iu« 
dex  aliquem  condemnarcc  ad  folven- 
dum,  vcrbicaufa,miile,  fub  hac  diC- 
jon^onc ,  ucyelftatim  illa  folverec, 
vel  annuum  Cenfiini,  dum  eft  non  fol* 
vcret.  Valcbit  quippe  cjufmodi  Ccn- 
fus  nihil  obftantc,  quodnon  confticu- 
eretur.pccunia  numcrata.  Ita  N.ivar- 
rusfupra  numer.  ^  fe^if.  &Molina 
'diff.  )p4..  «M».  f.  qui  camen  addoor 
debcre  hoc  intelligi,  dummodo  iodeX 
tatcm  Ccnfum  coflltuat  propter  com^ 
pertfandum  intercile  ,  quod  crcditori 
ceifabic  ez  diilacione  folucionis ,  vcl 
in  pceliam  cootumadie.Probanc ,  quia 
tiocf^ndilm  ieeft  licitum  » &  Bulla 
Pij  V.  non  proccdit  dc  ejufhiodi  Cen« 
fu  ,  fed  tantum  de  ijs ,  qui  conftituun- 
tur  pcr  concradum,  &  convencioncm 
parcium. 

i  limitat  aocefflbancrefblotionenj  i% 

NavarruSjUt  non  proccdat,fi  debttum 
fitquantitatis ,  idefl,  rei  confiftcntit 
in  numero,  pondere,  aut  menfurajcum 
pcrna  proptcr  cjufmodi  debita  pra:fu- 
matur  tmpofitainfiraudem  ufurarum. 
Meritotamen  hanc  limieacionem  re^ 
jicit  Molina  citatus,  nam  quodbimqoe 
fitdebitum  ,  fi  ver^  lucrum  ccflat  cre- 
ditori  cx  dibtionc  folutionis  ,  vel  in 
debicore  dacur  contumacia,  cadcm 
proHbt  eft  racio ,  &  juftiti*  «qtticat; 
uc  dcbitor  per  judicem  damnctur  ad 
folvendum  Ccnfum.  Neque  obHat. 
quod  Navarrus  ait ,  potnam  impofitani 
ob  nonfolutam  quantitatem  prarfumi 
infiraodem  ufurarum.  Nam  hoc  folum 
eft  Terom  de  peiena  conventionali^ii 
aotem  deiudiciali ,  qualts  efthaec»  d« 
qualoquimur.  Imonec  inpocnacon- 
vcntionali  moderata  ,  &  proportio- 
sata  culpx  id  locum  habet  in  fbro 
confbientic»ledtancum  in  excecino» 
tic  alibi  protMvimdt. 

Dico  quarto.  Etiam  Cenfus  per  if 
verum  contraAum  cenfualcm  erop- 
Cionis,  &  venditionis  confiituti,  qut 
multo  tempore  poft  BuIIam  Romat 
j^bUdttmcfeaii  ftmDt  ln  ProViiH 
0|  cijib 
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cijs ,  &  Dioecefibus ,  nbi  publicata  non 
erat,  &  cotnmunitcrignorabatur,  non 
dcbcnc  ccnferi  invalidi,  cxco  qiKMl 
Bullccondjcionei  in  dtdefiderentur. 
JuMohna  rfij^. $95. 5.  LclT.  lib.  t; 
€tf,\x,d»b.  13.»»«».  98.  &  Rcginal. //^. 
Wf' numer.  41+.  &.  vidctur  confentire 
Jiotard.  deujtrn  ,      44,.  ».  \%,verf. 
sceedtt^&Ml     Probatur  prinoo»  quia 
ibrtd ,  probabilior  eft  fpotentia ,  qus 
•tcnct  nonfolum  legcs  imperjalcs,fcd 
ctiam  pontifici.is  ,  non  obligarc,  nec 
vim  irricandi  habcre  ,  antcquam  pro- 
snulgata;  fintinProvipcia.  Quam  fco 
tentiam  requitiir,  &  egregid  prQbac^ 
iclacis  altjs.  Molina  i9cocit,pAn>  4.Se»> 
cundl6,  quia  cflo  adniirtamus  eorum 
fcntentiam  ,quidocent  lcgcs  pontifi- 
cias  obhgare  ubiquc  poil  duo$aien- 
les  i  publicatione  fa^  Viomx  > 
tari  dcbet,  ut  non  procedac  in  legibil» 
irritantibusaliqucm  ailum  ,  cujus  an- 
nuliatio  cedct  in  gravc  pra^judium 
fubditorum ,  fi  habcant  vim  irfitAndi 
pro  nngulispravinci)s,(tfu  DifMcfibuSi 
tntcquam  ineit  promulgentur,  «teti- 
am  tradit Sotus dejnfiit.tf.\.  trt,^^ 
Verf.  nt  Hfero  defummo  Pcfitifice ,  ut  fi  fcr- 
retur  Jcx  irritans  matrimonium  ccic- 
bratum  abfque  ccrtis  condtcionibus , 
yel  quid  fimilei  neque  enim  credeflldS . 
eftmentem  pontificis  ciTe ,  utfuaB  le» 
ges  cum  tam  gravi  fubditorum  pracju- 
dicio  ligare  incipiant  ,  antequam  ita 
lint  promulgatac  ,  ut  omntbus  fcrmd 
fint  nota; :  ad  quod  pland  rcquiritur,  ut 
^rtin  in  (tngulit  Dicecefibus  publlcen* 
tUL  Cum  ergoconfticotio-Pii -V.  taiis 
idc,  uc  per  feconflat ,  confcquens  eft, 
non  cepitrc  obligare,  *c  irritarecon- 
craAus  Ccnfualcs  fubaUa  formaccle'> 
ivatof  ,  in  qualibec  piT)vtnciB,.ante* 
quain  ead6  provincia  fuifTotpabltcata. 

Dico  qumco.  Ccnfus  conflituti 
pcr  contra^um  cenfualem  non  fcrva- 
taforma,  &  conditionibus  Bullic,ubi 
itlajameflec  fufficienter  publicani ,  & 
tieoepca/am  invaltdiiore  ppficivodoii^ 
iem  BalUr.  Ittoomnronitft  Dooo^ 


res.  Probatur,  quia  PonfiPer  exprefle 
in  hac  Bulia  vuit ,  ut  coiUra<ftus  cenfu» 
-alcsy  qut  fub  alia  forma  po(i  Bulls  pu» 
■blicatioiiem  fuerint  celebraci,iudice»* 
tnr  liiraentiti},  &  uctaleieot  dannatt 
contraftu"  autem  fceneratitij ,  feu  ufii- 
rarij,  ipfo  jurcTunt  nuUi ,  uc Ccncc c5>» 
munis  fcoccntia.  > 

Adverte  aotem  qattnmPontifbx  7* 
iisneratitios  judicec  cotoorai^us  COOttl^ 
formamBuIla;  cclebratos,  inde  non 
(equitales  effc  exnatura  rci.  Nam  fi 
cmensCcnfum  verd  intendac  cmerej^ 
&  vendens.vcrdinteodat  vcodcre,  reri» 
vaciti}f  ,  quc  fecandum  pdt  nattmle 
ad  talem  concradum  rci|iiirootur,not« 
la  in  eo  fecundum  rci  naturam  potcft 
clTe  ratio  urura:,autiniuIiitiaB,  ttiam  fi 
forma  ,  6c  conditiones  BuUfti  io  eo  de^ 
fidcreocnri  qutB,  ot  fape^adverttiBiit 
inre  nacurali  neceflaria;  noa  fiiot.  Uoi» 
dc  credunc  aliqut ,  ficuc  datur  duplex 
fimonia  ,  alteracontra  jus  naturaie,  8c 
divinum  ,  altera  contra  folum  jus  hu« 
OMnum^it«admitti  debcre  duphccm 
ufiicam :  unamcontrafot«afarale)al^ 
tevatt-Gontra  folum  )us  pofiti vum ,  & 
hnmanum ,  &  talem  cffc  ,  dequaPiuj 
\\  damnat  orancs  concra^us  contra 
focjnam  fu.T  Bullae  cclebracos.  At  coo* 
f^rtam  magis  placec  LeffV/^^C.ta; 
Mit^  tt.  n.^j.U  merito  :  quia  onint 
non  potefl  eirc,ubinulla*rpipfaeAin- 
a:qualitas  contra  juftitiam^  atqucadco 
qwm  fic  contra  )us  na^urale  ;  in  cotrac- 

t^tautemcelebratitconcra  formam 
illiitt-BuIItt,potoft  nullaRfie  talit  10«^ 
qoatitat  ^  uc  conftat  1  orgo  oon  pocelt 

ineiseflrc  ratioufurae,  qua:  fit  contra 
folum  )us  humanum,  In  finionia  clt  di» 
vcrfaratioi  quia  fatis  citquod aliquit 
contradot  drcn<fet  fifct^.  prohibot 
acur  iaf»/-4vi|n^no  ob  eanim  fcveiett^ 
tiam ,  ut  eum.celebraos  committat  pooi) 
catum  irreUgiofiratis ,  cujus  generia 
eit  fimonia , licec  feclufa  illa  prohibi- 
cin^irtalis  cootra^us  ciTcc  Mqm^s.  11-  . 
Mjtiw^  Mo« 
mMv*l9^  «•  I,  indudinlMic.BoUa 

nfiil 
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iiiilfifi^lllcislrattariVroltim  quo  ad  pw* 
IMS  :  quod  nimirum  velic  Poncifcx,  ut 
qui  coQtra(^lus  cenruales  aliCer  cele» 
Dfavennt  ,quafnmBulla  poftulacaf> 

|»flerumantur  ufurarij ,  &  quidoni  prs* 
fumptione  juris,  &  dc  jure,  acque  adc6 

ut  puenis  ururariorum  fubjiciantur, 
Secundi  quarllio  ell.  Utrum  ap- 


forma  pofteacclebfati4os,pet  tale  fi)r» 
mam  intclligit,  qnajfic  diverfa  abea> 
quam  afiignac  inicio  cjufdcm  Bull;)e,ubi 
ftvtuii;  uc  Cenfus  creari  ooa  pofBtttnd 
inrc>immobiIi,  auc  qttx  pro  immobtll 
habcatur,  de  fua  natura  frudlifera,  &c; 
H«ccnim  funt,quacconftituunt  forma» 
cum  ad  conllitucionem  Ccnfus  An-iplt-» 


pofico  aliquo  pado ,  feo  condicione  >  -cicor  poftulentur ,  dicence  Poncifice  ^ 
fioncradifpofitionem  dite  Bullc » to*     Ceafum  abfqtte  illis  creari  Aon  poifei 


«uscoQCraAuscenfuaUs  iudicandus  fic 

faincratirius ,  &confcquenccr  nullus  i 
yclfolum  pa<flum,quod  contraBullam 
appofitum  efl  ?  Gutcerres  iib,  t^pr/UiJ-^ 
^mm  cf!u/?t«Hum ,  q,  tfi,  Avendao*  de 
Cemfihi,  c*f,  j6.  mmm,  tt.  TreaCactnq» 
VdrUr.  fefoi.lih.  3.  ///.  de  Cenfthns,  num. 
17.  Seoatus  Lufuanus  rclatusaValafco, 
€$mj»it»t  ^  t;;.  num.x^.  &  t^.Scacc.  de 
ftmnmerc,  i.t.if.j,  dmpi,  10.  «.  17. Sccph, 
Qntfdifcep.fir.  r.  141.  «M»,  sj./ift,  t* 
Feder.  Marcin.  de  Cenfib.  c.  6,  m»  tdy.  & 
feq/f.  Intrcclio /  ^j.  S.     u.  Cenf  Cum 
mulcisdccilion.  kotac  Romana; ,  ef.  ^j, 
mMm,  i|,t^»0w.  31.  &  11*  loan.  Bapc. 
Scorcto ,  Therm*  s<f«  im  /vr»  &  alij , 
qoos  r«^rc  teocard.  dimfmr,    <s.  mmm^ 
p.  fcibqoicur  n»  %\.&feij<f  tenenc  folum 
paAum  concra  formam  Bullac  adje- 
Aum  evadcre  nullum.  Probatur  pri- 
SQO ,  ex  regula  juris ,       mii(e  fer  imm* 
tUe  mm  wtistmr ,  L  u  %,fed fi mrihi  ,f,  de 
verbtrum  ehlig,  teoQdo,ex  verbis  €* 
j;ufdem  BuUdc ,  qus  in  mulcts  parcibus 
annullac  fpcciacim  ipfa  paAa  rcproba- 
ca  i  quod  eft  magnum  indicium ,  ca 
tancum  anaoUari.quando  alilks  inoon* 
trafto  principali  non  defuerint,qiuead 
C}USvalorempoftalaotur:nam  ficon* 
traftus  principalis  rcddcrctur  nuHus, 
eo  ipfo  quodaiiquidcxdiftis  pa^isre* 
probatisei  adijcerecur,  nonerac  cur  \p' 
fii  pa^  rpectaKcef ,  U  expcefle  anmik 
larencur;  cum  irritaco  concraAu  prin- 
cipali.nuli  1  p^fta  illi  adjcd^aftarc  poC- 
finc ,  &  frultrancum  fic  ea  fpcciacim  ir- 
ricare.  Tercio ,  quia  quando  Pontifer 
iaBultadtctcfeiodicafe  fiBnetaritidt» 


Quod  vero  non  apponancuc  pa^a,qai 
poftcain  cjidem  Bulla  rcprobantur,ad 
formam  non  pcrtincnt ,  cum  Pontifeat 
nondicat,  uc  fit  irritus  contradlus,ia 
quo.calia  pada  fuerint  appofica,  fed 
tantummodo  iIla4rriteC,fiapponantur« 
Qgamcandcmfcntentiamconfideran.  . 
do  in  particulari  pa<fta  principaliaaPio 
V.prolubita,tucturin  fingulis  Lcotard. 
etdemilikide  ufur.  64. »,  5,  <^  3;.  ^ 
•*  s|.        6 .  m.  it.  ^  f .  <)r,  n.  I. 

Contrariam  fentcntiam  reqtiurttuf /| 
Valafc  confuit.  i^^,  f»l}  n.x.  y.tnHonnm,' 
\6.  Molina  dif^.  jj^j.  num.  1.  Fiiiuc. trUi^ 
if.p.  1.  c4p.    in  fine ,  loannss  de  Salai 

traci.  de  Cenftbas ,  dmb*  ti«  memi.    Boof  O- 
fignius  de  Cenfihus  ,  ctp,  if.  \\t%\ti.p. 
nam.  ^6.  &  59.  Lancel.  fuper  BuiUm  Pi} 
K  git^.  3»-  MolfcL /r4^.  n.  ap.  i.  nitm, 
114.  ^naLC*dec»mtreS,difp.  3.    4.  mum, 
49.  &  aiii  apud  Leocard*.  d,  f .  tfa«  4«; 
Probant,quia  cum  Pius  V«  abftilucd' 
aflcrat ,  fe  judicare  farncratitlos  con- 
cradus  fub  alia  forma  poft  BuUa  pu— 
l^licationem  celebrandos,  facisapercd^ 
figoificac  meocam  fiiam  efle ,  ot  habe- 
ancnrftcneracicij ,  &  nulli  contraAoc. 
cenfuales  ,  in  quibus  aliquid  fucric  ap»^ 
pofitum  concra  difpofitioncm  Bulla^,  . 
acque  adeofiappoficum  fucric  aliquod 
padlumineareprobatum,  non  folum*. 
Ipftun  paAiim ,  fed  cociim  cooaadaiii 
rei  jciendum  eflb  ^caoqoam  ufufariam,' 
ScnuUum.  Hoccamen  fundamcntum 
fecil^rcfellicur  ultima  rationc  prioris 
iencencix ;  qua  fuificicncer  probacur. 
adfiarroan  ^onfticacam  iaBuib  pfOi 


acqaeiadcb  inUoi  ,c«nni<totfobja]i&   citcada  wftwUjion  pertipeieiocnoai 

O4  appo- 
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apponantur  m  eo  pafla,qu2  in  eadem 
Bulla  reprobaatur  ,  &.  perconlequent 
poSe  fttre  valor6€aliS€oatradus,  qiii» 
Sitea  paAaiUi  adjieiantur.  Q^tamobrf 

priorem  fententiam  judico  probabiii- 
orem  ,quamlicet  aliqui  limitcnc  apud 
i.eotafd.^.f.  61. /9.  to.  ut  non  proce<^ 
dac  quddo  altquod  ez  iUis  padis  man* 
datucn-efiet  executioni  ad  tnftantiam., 
«mptoris  Cenfus  s  vcl  quando  ts  tali^ 
bus  paAis  vellec  utij  quafieKmdc  con- 
furgacpraEfumpcio  ufurac  in  ipfo  con- 
tra^u  principali :  attameo  credo  has 
limitatioiiet  ad  fuiiBniaiii  pofle  habero 
locum  in  foro  externo  pro  pttitieild» 
Culpain  lllis  caftbus  admilfa. 

Tcrria  quaiibo  clt,  utrum  contractus 
cenfualis  celebratus  contra  turmam 
ircicripcam  io  BoUa  Pij  V.  non  ftdiim 
cvadat  trricus  pro  Ibco  ^xterno ,  ied  e^ 
liain  pro  inccrno,quavis  nihil,quod  ju- 
teoaturali  adejus  valorem  neceflariu 
lic,  in  illo  defideretur    Affirmat  Mol. 
^fp,  39o.ff.2./ff fifff  Filtuc.  tr4cf.  35./.  a.c. 
3;y«^iv.;e7.  $,extrik»s^&m.^i^.  Salon, 
Barcholom.  Medin.  Lud.  Lop.  &  alif 
apud  eundcm  Filiuciu.  ».306.  &  jii. 
Molfcf  Ant.  Mcrcnd.  Scorti.i ,  &  alij, 
quoscicat,&Icquicur  LiCOtard.  de ujur, 
ij.  4.4.  fine,  Froeadem  fentencia  ftac  ex 
parte  Azor  f.  3.  /i^.  to.  e,  »9.  f .  a.  ubi 
aflerit  omnes  conditiones  BuUssvim  , 

locum  habere,non  folum  in  judicio, 
icdetiam  fecundum  confcicnciam,illa 
cantumodo  cxcepta ,  utconcr.ictu&  cc- 
Idbretur  coram  teftibos  ,&  tabeliiooe» 
&  per  (cripcoram  iplnis  tabellionis ,  & 
aliorum  manufcripum.  lianc  enim 
tantum  conditiond  fpectarc  credit  ad 
Iblemnem  formsijuns  (cripci ,  qua  va- 
ffiis  in  locts  docet »  foiii  efle  ncceilaria 
pro  foro  extemaPiobanc  ht  DO.  fiA 
tecenciam  «qoiaPiosV.  in  hac  BnUa 
Tetat  tanquam  fbeneratitios  contractus 
aliter  celebratos ,  ad  vitanda  pcricula 
peccandt,  &tolteodas  fraudes,quibus 
snagnam  occafiooemprspbencoStnie- 
tm  cenTuales  fnb  alia  forma  ctcsiti : 
loflitattmlatt  propm  cmndd  ped» 


cula,&  tollcndas  alicujus  mali  occafio* 
ncs,  habet  vimin  utroque  foro  etiani 
quando  aAos  circa4}oem  verikcor,nQl* 
lumpiaQtordefeAu  contra-  ius  natura* 

Ic.ut  ex  profclTo  probant  DD.  mma^ 
tcnadelcgibus,  &optim^  Soares 

1.  de  leg.  c.  2j.  4  n.  6.  &  iib.^.c.i^J  n.  4.. 

OppofiunUiUominusfententia,quad  7% 
fcilicet  valeanc  in  foro  coniHeocift 

oontradus  ccnfualesabfque  conditio^ 
nibus  a  l^io  V.  alRgnatis,  fi  cciebrentu* 
cum  ijs,  qu«E  jure  naturali  requiruntut 
vidctur  vcrior,&  comuoior.  Eam  fc- 
quanturNavarr..ibr2iiNBir.  dtujur.u.lt. 
^erf,  efi  Mtem,  &if.tU.fhe^  siijffne  m 
hcis ,  Valentia  temt  j.  diff;^.    %,  funa, 

2.  §.penult.  S4  verb.Ceafus^n.^,  Rcginal. 
itk.x^.n.  4,15.  Emman.  Rodrig.  Leonel. 
Lselios  Zcch.  &  Canif.  apud  lucotard. 
/«r#Mi.  Bandem  fententiam  tenere  vl- 
dctur  IjcSLkk  %,  r.  %%.  diAit.  11. ».  1,.^ 
Boninfign.  quem  ibi  citat,dum 
runt ,  non  rcquiri  pro  foro  confcicn- 
tiae,  uc  contraAus  ccnfualis  fiat  numc- 
raco  ,&  acccpto  pretio  ,tcmporecon- 
tradus,  fcd  fatis  efle  ancicipacam  fblu^ 
tionemi  ut  fi  vcnditor  vcfit  in  pretiuai 
computarcdcbicuro  ahqood,quodem* 
ptort  dcbci:  imo  neque  pro  foro  cxtcr- 
no  hanc  cooditionem  requirt ,  fi  per 
teftes ,  vel  alia  ratione  probetur ,  mu- 
tuum  praecedcns,  vci  rcm  aliam  pretici 
ajftimabilcm  locoprctij  fiii/rc  datam; 
tencncctiamSalazar;  &  Fr.  Joanncf 
Garcia,quo$citat&fcquitur  Guttcr- 
res/i^, ».  ^utft.frAil.q.  176. «.  a.Favcnc 
eidcm  prindpab  fententiSB  Molinii 
diff,  19  i.  n.  1 .  fiae,  Salas  de  CeK^.  diAi 
11.  n.  j.verf  ilhid aufem^  &  Salon.  qucm 
refi:rt  Bonac.  diff.  deceutra^l.  j^,fun{t 
mtir,  fnhnim$,j^^,  verf  uii^ui  Deh^res\ 
dom  afleroncy^DOMDi^bim  oenfualem 
celebratum  fob  alia  forma  ^  conftitOM 
pcr  Pium  V.  non  eflc  nullura  in  fot6 
confcientiflB  antc  fenrentiam  judicis 
fixareac  vitio  concra  jus  naturalc ,  & 
l^mliMtlneo  pcrfevcrari,  acrcti- 
B^ypfionea ,  qoin  oporeaat  eas  fn 
Ibma  cooBpaiMi.  Deoique  oandemf 

pciiiF 
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prtncipalcm  fentcntiam  probit^iliid^ 
.'ceiireDtFiiiac/r.j.ff.  307.  &  ji}.  & 
.  Bonacina.i. ^flw^.  w«/V^ ,  verf»  femUt^ 
fi-  •  Fundamcntum  iiujus  fencencis  eft , 
.quia  Confticutio  Pij V.  quatenus  vetac 
-contradiis  fub  alia  torma  cclcbrandos, 
-tota  tundatur  in  prsiUmptione,  qua 
«prsrumit ,  &  judicat  tates  cooOradlus 
-efleu(iirarios,&in)ufticie  plenos>,  ut 
-fatis  apcrt^  fignificat  illis  vcrbis  : 
tra^usfuhalia/iirma  celehriHdvs  fwnerai-' 
Jies  jttdicmus.  Lex  autcm  fundata  in 

:  praErumptione  iocum  ttoo  babetin fo« 
SQ  conTcientiflB »  quando  vcritas  in 
«oncrariain  ftat ,  ut  rumicur  ex  c*f^  it^ 
qui^tir  cAti.  tHi,  de  fpcnulibu! ,  &  rencc 
c5  iUinis  Dodorum,  quos  latdrc^crE 
Soiv,dJih.i,delei.c,  ti./t.  i.  ficfequi- 

■  turillos  beoeexpUcansjv.  9.  ubireAd 
dlftingutc  inter  le^m  fu ndata  in  prae- 
(umptionefeAi,  utfraudis,  &  injufti- 
tiac  in  ahquoaftu  admilli ,  &  fundata 
in  pcriculo  aUcujus  raali  pcrpctrandi : 
ac  dc  prima  facctur  non  obligare  ,qu& 
do  prslumptio  re  ipia  noh  fobfiftit  1 
^uia  cefTante  veficatc  prcfumptionis^ 
deficitfundamcntum  lcgiSi  de  fecun- 
daveronegat  ceHare  illius  obligatio- 
nem, quandoinf>articulari  cafu  peri- 

.  calnos  ceiTaCi  quia  femper  ft^t  adum 
prohibiciiiii  efle  de  (b  perictitofiim « 8c 
eccafionem  przbcfe  mali  perpetrandii 
Cum  ergoConftitutio  PiiV.  fundetutf 
I  in  prsEfufflptioncfraudis,  &,  ufura;ad- 
miirz  in  contraAu  cenfuali  fub  alia 
lbifna:celebrato,ut  pfobatnni  eft,  con* 

.  leqoens  eft,  ntnon  obiigec « nec  Irricet 
contraftum  ,quando  nullum  ineoeft 
Vftium  contra  jus  naturalc  i  quod  vcrQ 
e(l,Iicetdcmusfundari  eciam  didam 
Conftitucionem  in  pericolo  milcendi 

.  feiudes ,  &  afurasin  illisoomtaaibusi 
ttaoi:«ncheoc  nocat  Soares  J.  n,  9,  foft^ 
rjcdium,  quandb  oori  tintum  pcriculii, 
fcd  eciam  ipfimet  prafumpta  injufti- 
tiafadi ,  cft  fundamcntum  lcgis ,  cef- 
fanteveritatetalisfiidi,icu  inluftitias 
inco  odmi0^x,legis<)noqae  obligatio 
^(^r,  £tlui|ciiMaec  folocom  fand»* 


mentum  contfarlac  fententiic. 

Dices.  Sihoc  verum  eft  fequicur  ne*. 
que  in  fbra  exterbo  c^fendos  efle  irri-^ 
toscx  vi  dictas  Cooftitucionis  Pij  Vt- 
concractusfubalia  forma  Celebratof^ 
quando  iniUo  foroconftitetit,eoSnon 
haberc  defectum  contra  jus  naturale 
Quialesprsfumptiva  in  fisto  etiaex- 
lernocefl*at,quando  tneo  conftat  de 
Vcritate  in  contrariQ :  cofequcnsautd^ 
comunitcr  non  admittitur.Refpondco 
aliquosDD.  fcquclara  no  improbabili-* 
t«!radmttccre<  Ita  enim  fentiunc  Sala<-^ 
?acy  &  Joan«  dafc  ^pud  Gottet. 
q.  i7<5-  n.  t.  qui  in  cadem  eft  fentell^i^ 
addcns  fe  audivifTc:  ita  practicari  iA  re<' 
gali  Canccllaria  Pinciana.  Dicendurti 
niijiiominus  femper  in  foro  externo- 
Micandoeefleficneraticios ,  &  irricos 
tales  cdcractos  i^qiiiaeo  ipfo  quodtielex 
braci  finc  coocraformSi  dict£b  conftiCU'» 
tionis  precfumuncur  ufurarij  prsefump* 
tionc,  quft  appcllanc,  j«rAf,^  de  jure ,  ut 
fup.notavimus*.  71*  /fne^  cx  Molina 
4tff*  I.  Contrahoiudnodi  aateiil 
praBfumptionem  nemo  audttaf  ih  jadi^ 
cio  j  aequivalet  enim  plena!  probatio^ 
ni,&:  lca  excludit  omncm  probationcia 
incontrariu,  qua  poIEc  conftare  dcve^ 
ricateconcraritt.Addo  praecerea,  Piu 
confticuere  formicontractuQoeiifualH 
um^dtcendo  non  pofle  ullo  modo  cre<* 
ari Cenfum,  nifi  in  te  immobili,&Ci  * 
Ubi  verbum,  po/e,  eam  faltem  vim 
habecuttollat  poteftaccmfacicndi  c6- 
tractam  validum  pro  Ibro  eiEteifno,ftN| 
cxquooriaturobligatiociiHilis*  • 

Ex  dictis  colliges,  dtctam  Conftitti-  ;f 
tloncm  Pij  V.  nonobligare  in  confci^- 
tia  ad  non  cclcbrandum  fub  alia forma 
conttactumcenfoaIem,inquonihiI  in- 
terveniat  contra  jos  natorale »  at  bene 
docentNavar.  </• ».  ^s.  verf.  ej?  MUmf  . 
Valent.^.  i.  petful.^^Wy.  quia  leipfflc-* 
fumptiva.qualis  cfl  illa  Conftitutio  n3 
obtigac  in  foro  confcicntiac.quSido  Ve^» 
rius  prcfiimptionl  noa  fubeit  Solum 
enim  intendicimpedireactii,  qUfproi» 
ii^nic  malil.  Uade  ftaaas  re  vccBmo- 
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Ins  non  e%  iifiiliil  CifC^ 

Ctcutio  praprumpctva  non  cSct,(kd  tixk* 
rum  difpqfiuva »  adhuc  noii  obligare 
ia  con(<;ieBCta  ad  rcr^odani  iormaip 
^^craqtui:,  quam  piHlMmt.  ,  .ifxkdl' 
quandam^regttlam,  quam  ex  Bartholo, 
&  aliistradum&approbancVarq.  li  >. 
tfm  i.d.'fp.  i/t.  c.  5.  w.ij.  Sanch.  rm0t. 
$p  Dtitlog.  lib.i.  c.  2%.  n.  55».  &  Soar.  //i*  ^ 
5.  deUj^.  c,  %o,  n.M.&  tpmi  ».  d^  Reii^i^  • 


pr«|[^lbi^e>m^^ 
fenrualcs ,  in  fVaudem  aAirarum  id  cu* 
f ccrc  t  mtnlD^  catespoenas  incurrcoc , 

^w^i^MmmmRinBpniwivviJUiiii  |N||P 

fumptionis ,  ce4bie^VBlexi&  po^. 
quas  ineafundaciir  ,  uc  facp<&  monui- 
mus-  Quod  fi  ftemus  in  eorum  f encen- 
tia,qui  cenent  didam  ConAitutiooem 
&ndariii|iUa  prasfumptione ,  ied 


qu^do  tcx  pracfcribens  formam  a!i- 
<;ujus  actus  non  dirtgitur  immcdiat^ 
in  perfonas ,  fcd  in  ipfum  accum ,  qua- 
lifican4ot&  annullando  illum  uc  qu^q^ 
^olfifitliitor  diceret:  V§lmA$$  HiUiiH 

NttArio ,  &  cdf. Tunc  nutlam,  pcrlc,' 
ac  rcgulariccr  loquendo  elfc  culpam , 
adumfmtftali  forma  e£icere.  Quam 
rcgu  no^  cciaJ9  ttanl^^xtim ,  & 
profeflb  probavimus,  ac  decIaraTimus 
ijt  trtii,  if  t9Htf0.  imgtmm ,  di(f.  ^  .\t&, 
difficHlttte,  Hoc  aurem  modo 
prdcribitur  formacontra<fius  ccnfua- 
lil  lDConfticutione  Pij  V.  ut  eamlo-^ 
genct cjonft^bit :  efgo.^Qc^, .  \  ... 

Qgaicaiioaedio  e(l,uti:ikm  oetebrans 
contriactum  ccnfualcm  ,  non  fcrvata 
formadi^ac  Bulia;,  incurrac  aliqu.im 
poenara  ?Refpondctur,cum  Pius  V.in 


punircillis  pirnis  celebfacionem  quo* 
rumvis  contraduum  cenfualium  fub 
alia  forma,  etiam  li  aliai  cflcnc  licici  1 
PiceacUameftiiicunM  qui<fen.illalr 
focnas ,  quicuroqueejufai54itojitragL 
tus  Aibalta  formacelcbravfl(i9t.ia|ia|K 
iaclu(a  quavis  fraudc,  fic  ufura  in  fc  ij^ 
la :  acnon  incurrere  illas  io  Coro  coo^^ 
ciemic  ance  judicis  ii^celiciaiai  esn^ 
gula  genefiiiM  >^Bod  leges  paiialelaK 
te  iententiamnonpbUgaot,,qu2'regi^ 
la  maxim^procedirt>VwfWiri|r|to 
lcmporalibus.  ' '  • 

Illud  dcnique  <$rq^  dtAam  Ballaos^. 
Pi)V.1tti»fifiill,««il^     ^n  lodc^'* 

"^"yf^mm^^  cni«  iiQi|4fio. 
ufu  reccpttnuBee  obligare,  m  regnit 
Hifpaniai,t«latilr  SbKs/r^.  i.  deCenfi^' 
kms.  c,  ^.M.t,4ltjfqmeimiec0,  Et  dc  BcU^ 
gio,  6t  quibufdialijspcovindis  idccf* 


caCotiftiiatiqne  pronuQcict.iifii«rlOi  ^  ^fWor  IdC  ift^.  a.  r.  oi.  «AiMr.  i|.  ^pj^ 
concraAus  cenfuales  fubalia  fbrma  ^lnaliqiiibaseciamncMieftreceptaqaaL 

celebracoSyCo  ipfo  fubjicere  pccnis  uflK*-   -  --^ 

rarionim  concrahentes ,  qui  eos  aliser  . 
celcbraverint.  Prarterea  vcro  eofdcm 
contrahenccs  damoat  ad  amiccendii 
Bko,  qoidqui^i^bipilll  maadataio'»-^ 
Bolia  fiaeric  daniD  *  remif um ,  aut  do« 
iBiflum  }  concedhque  fifco  jus  id  veiF 
dicaadifiaquafcumque  nanus  devo* 


adomnescondtctones,  maximd  aucem . 
quoadillam,uc  fiat  numeracio  pecta^« 
nis  cora^  Nocario ,  &  ceftibus ,  quam 
coDiwaK}|bDcredo  non  eflfe  in  ufu  ia 
kPmitffMihi^ftntx.  luqoc  aoafiitiiflik 
qoe  i^qtlijBMlB^  pacriii^ 
ufum  conmiae  debec  Ec  hsc  iacif  pca  ^ 
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SECUNDA  PARS 

EMPHYTEVSI. 

^  £  ito^  contraBiiifrom  hic  inMs  exflicanJus  fuf» 
ciphur,efim  /ttrc  fii^tmimiWbu  4*  CceL 
fub  fukrk^DejMreemphyteutiic  teutpersiiejUdm 
^  sriAhgiam  confonat  tttutus,  Si  ^ger  vecligalts^  uel 
emphjteuticus  petatury  qui  hahetur  (^-ff-^Et 
nm  mhU  ii  et^dm  dttingitur  in  %  ddeo ,  /nfi.  de  keaU .  QMhus  ii^ 
iocisieiUoeifUnt  furisciviBs  snterpretei..  Cdncni/lauutemtraiinnt 
de  Emphyteufi^in  cap,  Potmt,  delocato  ,  ^  condudo,  Summijljs 
cmnes  f %h  verbo.  Emphyteufis,  ^funt  etinm  hac  de  re  late»  ^  eru^ 
Hite  SpecuUt§rf,s*lih0  4f.ex^nuhe  aliijua ,  JuSus CUrus  Hi, 
recept.fent.  §.  Emphyteu/is » tAhdr<  Vdtufctts  in^egfc  tam^  de jurg 
emphyteutico ,  qui  ejl  primUs  ex  cfuatuor,  quos  de  hac  meteria  molie-^ 
idtur,  Francifcus  Caldas  Tereira  quinque  tomis  ^feu  partibus^ 
JAcbnd  7ltepiegifs  tm92.defu/l.  Js  .difpy44^  ufque  dd  difput^ 
ReMi.p.  deehligat,fufi,  ti.  ij.  jizj>r  p.j.  in  j.  p.  Uk.  la  (f- 
C4teri  fere  ^/jcclo^i ,  qui  agunt  de  contraMus^  Mtilta  ettam  fpar^ 
fimtrddtt  de Smphytetifi  AntomusaGdmdinlud  (rtma  pdriedeci* 
Jionumiqssdmfoldme^dit. 

Iforsms  nos  'vefiigijs  inftjientes  ,  prefentem  trnitdtienem  hoe 
crdine  perf r^uemur.  Primo  dicemus  de  natura ,  ^  multiplui  divi^ 
ftone  £mph]tsups.S9.ciJii^  da  rebsssMut  fojfunt  ddrs  sa  Emphjteufim^ 
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TertiOf  de  mehramentisjincrementis^  f ^r^vitutihiss^quA  ret  emphy^ 
$$mk£4€adtmi.(^ki^tideful^idi<me^<^Mgationibus,  ejuibus  Sm^ 
phyten^drefpeSfHd^miniSre&i  Mdjlringitur.  Vbi  depenfione^  ^gflf-- 
demio  ,  citertfcf'^  onerihus,  cjUA  Ef/)f>hyteNt£  prd/lan  debent.  Quinto  » 
de  fucce(!ionetnEmphjteuftm.SextoJe  nominattone  adEmphyteufim. 
Septimi  i  de  ret^cudtione  Emfbjteu/iu  O^avo »  (fubimp » dc  r»« 
tinSktU  Bmphyteufis  ob  at^am  c^nmijfi^  'vel alijs  de  cat^s;"^ 

DISPVTATIO  PRIMA- 

« 

^namra,^  fani$i$fte  Emphyteit^  - 


SBcriopaiMA. 

'  ibmmf  ir^eyi^ilefimtie&ni^ 
SVMMARIUM. 

r  ... 

Omen  Emfhyteups  mute  defimfi 

^Dr  neimteemnEhsEmfhjttwiieinem 
tjt^  »trts^(^H£  m  Emphyteafim  da»e,Jh 
indUtd ,  (jr  infiuBuofi.  ibid. 

ContfiUius  Emphyteiaieus  fionjuregeMn 
tiumjed  civiU  J^m4m$rumfuitintr$dM' 

Ceefi$hietmmr0mi0fejldkk  jmdki 
'&e»rf  ibidem, 

TnJitur ,  &  pMrticuUtirri  expliciSMr  di^ 
Emfhjtenfis,.n.  j.  &feqq, 
mcunihilei  *dditur^n.}Q, 
•  t^mtruffntEmfhyteuticusfitum  e/epi^ 
dej^m  immpbilihKi,  n,i. 
Jn  que  feudnm  ,     Bn^teufis  dijfe^ . 
fsnt? 

Penfto  Emffjyteuticdinqudvnre,&  i» 
^uavu  quMutitdte  couJtituifttefiifeUt  mnt 
entfiitrA  in  re,  vei  qudntiute  mudiei.  Aid, 

tontruBm  SwfkfUmkm  dm  efMe$ 
flttd  fit  ferfetuus.  n.  y. 

^dndo  referttwf  Emphjteufis  (onf- 
'0iitd  indefinite  ,  quin  confiet  fuiffe  cou'- 
^i)n  dd  vitiilict^m  ^vtiiid  certaf^euez 


fdtienes^debetcenferiferfetud  ,  niftJitEC'^ 
tlefidfiicd^vel  inkec  reffn  Lufitmut,  iM, 

Jtm  Eu^tttifisdifierdt  u  lccdtiiut  fie- 
Htdimgum  teufm ,  id  efi,  dd  deetnium, 
uutultrd?  Poniturrutiudnhitindifnfir^ 
$enegdtivd.  n.S.  ' 

Hdnc  fnrtem fequuutur  ,  &  frohint  iUm 

wuTitSens,  ».7. 

Frdiftttur  nme»  fnrs  iffrmitivi.  «04 

'wero%4 

jifigndntuf  ,  &  excluduntur  _ 
differenttA  horiim  contrA^uum.  n.  9. 
^lui fitgermdnd  differewtid  ?  ».  10.  . 
CiutreSm  Mmfijiteuticm  efi  Ufmiwni 

tm^&firimiimt^9..tu 

Uanvis  nonnulli  cx 
antiquis  jurifpcricis 
cxiftimaverint  voca« 
bn\\x,Emfhyteufts^d\sh' 
vatfi  eiTe  ab  Emponei^ 
'  mae  (  quo4  Grxch  eft 
idcm,quod  apud  nos 
mclioratio  )  eo  quod  hic  contradus 
primijm  iaveucus  fic ,  uc  V€l  res  ,  q\m 
«inpbyteac!cacur,veHpreeinph)rceuti« 
cans  fnelioris  condidonis  redderetur  3 
attamenpro  coperto  hodic  habetur, 
fumptu  efle  hoc  nomcn  a  verbo  Gra;co 
Entfiyteuo,  quodapud  Lacinos^flgniA- 
cat  imfldutdrttinfererttgermimi  fouert^iXA 
u;EmphyteufitmUlt  ^iiodilttplsuicaciQ, 
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qttdddafi  ad  plantatloncta ,  fcu  cul* 
tuirj!  proptercaqne  fuifle  ufurpatum 
std  hunc  corttraaum  figtiificaDdum » 
quodaprmcipio  folae  rc»  tattilw  flil^ 
lcgibus  hoiiii  cobtracltttdariconllie* 
verifiC,  m  culto,  &  itiduftria  tccipicn- 
tis  ciefceicntur,  frugifct«quc  cvade- 
rcor.lta  cum  Alciato,  &  alijs. Valafcus 
trM£l,  de  jure  emfh^teutico  ^  <l»ffi,  ». 
••w!  3.  Molina  difftttAt,  444. 

jpiiw.  1.  &RecentiOtea  communiter. 
Hinctamcnnonintclliftfts  ratione 
contraausEraphytcutici  elTcut  rcs, 
qua;  fub  eo  traditur ,  &  fufcipitur ,  flt 
inculta  ,8iinfruAuo(a,Utquidamma- 
lc  exiftimarunr.  Contrarfttlii  quippe 
liabctnfui,  &  coimnuni»  fentcntia» 
qaam  bene  confirmat  Valafcus  /Wf ri 
mum,  5.  ex  eo  quod  Juftinianus  in 
«/rtf  ,        <ie  locAtiine^&ml,  ».  C^/w 
Ced.  de  j  itre  emfhytttHk» ,  &  ZeOO  im 
t\  Ci>/r»irt»l***»,htttiCCOlitraaem» 
eiufque  kges  approbavcrlc  iiaHa Ja- 
fta  ttientione  rcl  incultac&mfhi- 
gifcr«.  Ncqueopuscft,utinnaturam 
contraftui  tranfient,  quod occafionem 
prabuit  illum  introduccndl,ciquc  11»^ 

mendedtt.        «    *      #»  • 
Pro  oflgine  Bmpn^euni  muita 
•fcriblt  Valafc.  ind^  trsa.  dt  jitre  em* 
fht.tf.t-P^^         Brevtter  tamcn  et, 
Comrauni  fcntentia ,  quam  idcm  Au* 
thor  nttm,  7.  rcfcrt ,  &^2?.tar  .^W- 
diim  cftjhanc  cootraOTij*  »0n  dfcm» 
^ntdm  jufls  gentiom ,  cam  conftet  a- 
^ttd  miailiptures  nationc5ha«cnus  eflc 
l?;notum  i  fed  inventum  ,  &  introdu- 
Aum  effc  jurc  civili  Romanorum,  api^ 
Quos  cum  primum  Emphyteofet 
Wome» «Btieriiitdreinufu ,  tandem 
2cnolmpcratorconftitutionc  ina,qu« 
babetur  l.t.Ced,  de  jnu  emphyt.  hunc 
contraAam  Gt^CO  vocabulo  Bmfbj^ 
ttMfim  nominavif,&  propriaijjel  nato» 
ram ,  ac  fpccicmaflignavit.  Crcdit  au* 
tem  Azbr  p.  %,  Uh,  to,  esp.  t,  de  empbyt. 
!•  I  d^^p^fTc  hunccontractum  in  pubit- 


fies  ftcgligefitius  tra^ari  foleaot,  ci- 
tiufque  intcfeant ,  proptcrcflque  ca* 
pifrcftindos  illosdarl  colouis  lll  EllW 
phyteufimi  uteot  diligentiut«otei«ta«i' 
Kvel  melioret  efficctent,  vel  wtc* 
grt»  confcrvarent  s  poftc^  yero  pri- 

Vatos  etiam  homiocs  maxim^  vcr5 
opulentiorcs  darc  fimiliter  caspiife  fu4 
prsEdia  in  Emphy  tcufim ,  ut  arandt ,  (b^ 
minandi ,  €t  colligendiftoAot  gravenv 
curam»  6c  foU6tttdinem.de[^nerenc« 
HflBC  tamen  levia  funt  ,  parumqnd 
incereft»  an  ftc »  vel  fecus*  (e  rea 

habeat»  . 

Hit  er^utcumque  detibatit,  iam  f 
ftd  defiaittooem  Emphyteufis  venla* 
tnus*  Atque  omiflls  alijs ,  quas, vel  mti- 
tilas,  vel  minus  aptas  alij  commen- 
ti  funt ,  illa  videtur  optima ,  qoam  irt 
hunc  modum  coucinnavit  M<-I'na 
di^tst,  44y.  I.  Bmpkftett^  efi 

fmtOhn^        ttt  hmi^ttsi  tf9S  a 

9tiU  dtminitmt  tdicul  cdncediiitf  ^  fubre^ 
dli  penfione^  fiAtutis  tempouhnst  demin» 
froprietatis  fi  de  cmfi  fohend/t,  tocci 
generisponitur,  f#»rfiii/i« ,  cattcra  lo-  1 
codif&fentUa*'PardcuU,  fw  Mim* 
mtMit,  iddica  eft,  quod  contrtani 
emphytcoticus  folum  cfTc  poffit  de  re* 
busimrnobillbus,  tit  CoUigituf  exl.  t* 
Cod,  dejitre  emphjteuticB ,  ibi ,  prddijs , 
emfkjteutictatijs ,  &  ct  Inflit^ 
ie  ttmkltt^  ibl ^wi  tettdf ftUtft ,eA^ 
qoe  commuois  Do^orum  (cntentia^ 

2nam  multis  rclatis  tradic  Vatafcut 
ejure  emphfteutiro  ,ijii,t/f,  1.  namer. 
&  latius  t^udfl.  M,  Subditur,  quo  *d 
uttle  tUmittium ,  ad  dilfereoifiUB  locati- 
enit,qudd  perhattciioltttm  dominii 
Ittn  transfcrri  foleaC  ,  ncque  utilc ,  ne^ 
quedire^um,/.>»tf«7^>^/,)f.  locMiii  pct 
contra<5%um  autem  cmphyteuticumu- 
tiie  dominiumtransferatur, /.  %,&\,f> 
fdgtt  tfeCiigtlit^  vel  mfhjtentiint  ft* 


Additur,      redti  fenfitne,  addif-  4; 
fercntiam  reudi,  cx  quo  pcrfonale 
tantum  fervitium,  &  fidclitas  dcbo* 
»uf#Cf.  ui*  imffimt^ittiutbittt^  . 
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f»j4m  a»iltf/ttur:  iiQcfii  fi  aliquodre- 
pchacurfcudum  ,  ex  quot1i<]Uul  ctiam 
rcalc  folvarur ,  proprium  ,  ac  fimplcx 
feudum  non  eft ,  fedhabet  aliquid  de 
Bmphyccafi  adinixtimK  Non  «ftdl^ 
Mm^  fob  penllone  folveiicla  lo 
«ttnift  ,vel«liarc ,  neque  in  parva^  auC 
ma^ na  qnantitatc,  t^uia  nihil  hofum 
detcnTiiDSC^  cft  dc  ncceffitate  hujus 
•«oncractQS,  ut  benc  probant  Valafcus 
Jiad  /fM£jf.  »mr.  r.  ^  S*  &  Moli- 
WAdtffM^ifiMt,  445.  fuymimer$  u  Ad- 
TCrtic  autcaj  Valafcus  nvmer^  f .  ex 
8a!do  ,  &  alijs  ,  fi  cop.tit:;cf it  dubicari/ 
<afl  tes  aliqua  faerit  tancum  locaca , 
vel  cooceiTa  in  Etnphyceufim  nmU 
tMiB  coofiem  ad  pnBfiitnciid^nd  .  po« 
Ciiis  Bmpfayteufim  ,  fi  pcnfio  fit  ind* 
dica ,  ac  minimc  fructibus  correfpon- 
dcns  :  non  quod  modicitas  pcnfionis 
{>crC4neat  ad  fubllaoctAm  iilius  ,  fcd 
qu5d  ita  i^ienuimQe  habeat  commtt* 
■is  ufui»  ut  in  Bmpbyteufi  folvatur 
modicai  penfio,  son  iia  ▼eB&  inloct^ 
lione. 

^  .  Dicitur  tandem  , temparihus^ 
'  C4U,  noo  addendo  in  pcrpctuum , 
relulque  adcercum  cermfoumf  quia 
liccc  hic  contractus  inxca  priraa;vam 
fui  infticttrionem  perpccuus  fu,  utcol- 
ligitur  cx  Jicfo  i,  ade* ,  Jpi/f.  d,  hed^ 
tifne,  ibi,  defr*dfjs  ,  ejn*  ferfetti9  cjut-' 
itfdtm  frttends  trsJmit»r,^  ^^^'g*  <« 
jf.  /  dger  veiiirdUs ,  «r/  emfkyteuiims 
fetMtgr^  -ubifiaulns ,  Sc  Angclus ,  &  cx 
ie^.  quicnmqite  x  .  Cod.  de  fAtrofnnilis 
BceUfijs^  tradicque ,  relatis  alijs,  Va- 
lafcus  dicla  (jttdji,  t.  mitm,  \i.  &  Mo- 
lioa /i^/t  mmn,  ».  quibus  flccedit  re* 
gulateztui  im  Itge  pJbMli,  C§d*  deU* 
gMii,  qudd  omnis  contca Aus ,  ex  quo 
transfertur  dominium  cenfctur  cflc 
perpetuus ,  nifi  aiiud  contrahcntcs  c- 
gcrint :  attaoK^n  poccll  res  coocedi  in 
Bmpbytcufim  ibl&n  ad  Titam  cjus» 
gA  coooedhnr»  velfld  doas,aut  tres 
-  Tltas,  feu  gcnerationes  (  appellamus 
enlm  generacionem,  vitam  uniufcu< 


rea  definac  cfle>en,SE  prepiitBtaii 

phyteufis,  utomnes  communiter  ag« 
nofcunt,&  pacec  expraxi  ubiquc  re- 
ccpta»  Curo  autcm  bic  contradua 
joxca  fuam  primcvam  infticutioBem 
perpetuus  fic,  c6lUgit  bcnecumalijt 
Valafcu$<//<!7#  ffiNMr#,tt.  Ic  pQfteam 
Molina  dfih  numerc  a,  quod  quando 
Emphytcufis  rcpcritur  conflituta  in- 
definic^,  quio  conftet  fuiife  conccfram 
ndvicam  alicuius»vel  cercas  genera- 
tiones  «Cenreri  debet  perpeCua,oifific 
Emphyrciifis  Ecclefiaftica;  qua  in  du- 
bioccnfchitur  folum  concclfa  ad  trcs 
vitas,  uteiiam  tradit  Covarr.  Itb,  1. 
V4rMr.  refol.  csf^  17.  mmm,  &  Pe- 
frus  Barbola  1»  leg»  C$d.  de  frttf- 
irifnitmt  wi^mt»^  vel  fmeuhtgimt*  Mtf 
merum ^nuM.  li^.  ubi  plures  referc,co 
quod  prohibitum  fit  res  Ecclefiaflicas 
concedi  ulcracres  generaciones }  uc 
Conftac  «K  ^mtkmNes  dewtit  tHemMm 
dit  t  4mt  fermtmtsmdit  fwht  Meciefit/im 
(J.  Emfhyteufim^  celttt,  s.  Unde 
idem  credit  Valafcas  dc  Emphyteufi 
feculari  in  hoc  rcgno  Lufitania:, ubi 
Emphytcufis  non  folec  conccdi  ultra 
terciam  generatlonem  :  6c  bac  in  re 
ftandum  e(I  confuctudiniregionis,uC 
etramCumalijsadvectitfiatbori^.  m 

Ex  tradita  definitionefic  brevi-  ^ 
tcr  cxplicata  ,  facil^  colligitur»  quo- 
mod^ « &  in  quibus  Bmphyceofis  diffs* 
ftt,nonfo]um^  locaciooe,  &  fisodo^ 
quorum  diffcrentiam  jam  ;attigimus  » 
fcd  ctiam  k  cacteris  contra^libus ,  ut 
cmptionc,&  venditione,  coromodato^ 
depofico ,  &  COBC.  itt  quibus ,  veJ  nullum 
lei  dominium  cransRnur,  ve!  ccsnsfer- 
Cur  etiam  direflum  ,necpenfio  aliqua 
imponicur.  lllud  carocnhac  inrcdiffi- 
culcate  noncarct :  anfcilicccEmphy- 
Ceuf»  differac  k  locaciooe,  qu^  iic  ad 
loogom  tempust  id  eft ,  ad  decennium» 
aatulcra?  Ecracio  dubitadi  pro  parta 
negativa  efl ,  quia  per  tocationemi  ad 
longumteropus  transfcrtur  in  condu- 
j&ocem  u(ile  dflpiniunL  cca  locatas 


0« 


Digitized  by  Gopgl 


Difp.  I.  Sea.  L 


^6mwaA  ibflleMia»  qutm  feltfti 
aliii  feqattnov  MoUira  dt  pnmagenijs , 
iib.t.  op.rx.nuw.  i6.  Covar.  ».  viri- 
0r»m ,  rejolut.  cMf,t6.  num.  i.  Valafc, 
aiiM/i,}if.de  jHrctmfhyteMtico ^ 
^iumvis  iroaicto  ulciniQ  iHHis  «uidtr 
mciitacqotclkwtcntct,  &  comra- 
tUB  plarimum  favcat ,  &  Molina  Thc- 
ologus  tmo  X.    i*/.  dtjp.  4+5- 
Sumicurexvariis  texiibus,  ac  pracci- 

4Mi     mdrritT  tenfws  eenduxit  fnper' 
^ciem,  in  rem  iQi  competit.  Ethabc- 
turcxprcffc  lib.i.OrdmAt.  LMfittnaim 
ttt.i^7,infrincmo,  Locatiooi  ftVtMD, 
ex  qua  uple  doiDtniuiii  traofertoc, 
^mpccicper  omnia  tradita  dcfioi* 
Xio  Empbyceufis  ,  ut  confidcranti  pa;- 
tcblt:  eigD  ab  EiopbyLeuri  Dondif\r 

y.^*^  lnbac  difficultate  Mollna  Thcofc 
^  logos  diB»d^f.  445.*'*».  Fa- 
bro  ,  Alexandro .  Socino ,  Fchno ,  & 
«Ui$  ,quos  rcfcrt  Valafcus  infra  citan- 
dus  cxiftimat  co  ipfo  quod  io jurexoa« 
iticutum  cfti  ut  pcr  toeetimirt»  ad 
lon^um  tempui  tfamtbTCtuD-domi* 
fiHun  ocile.>  acquiparatam  fiiiflc  talera 
loouionei».  fimphyteufi  quo  ad  om- 
ncm  effeaum,&  quo ad  contraau| 
jiaturam ,  ita  ui  rc  ipfa  noo  diffcraintt 
£t  idcm  vidctor  featife  CaWaa W 
j«ira  A  f§»&UtfUne  BmphyteHfts,  tfu^/f. 
i<.  jtwr.^t.  4010  ait ,  locationcm  ad 
loDgum  tcmpus  squiparari  omnin6 
Emphyteufi,  &  proptcrca dari  ioUla 
ftommiffum  proptcr  oonfolotaminw^ 
<»dcm  ,iiifiaEettnnm,& rfioi,qo«a 

mfettiWtJW».!'  Undcctiam  tr4^' 

d$t»ti9ffi>Mf^P-  ^'P-  '^"  ^®* 

fcrcm  alios ,  aic ,  parum ,  aut  nihil  ia 

ciFcAudiflfcrrc  locationcmad  longaol 

tcmpu$  ab  Emphyteucka  conceS^ 

p«e  ConfonacM«linoJ«8Hca,tf»."ir 

4eiprtmo^emjA^c*p.  tu  nnm.  ti.diccflS 
fonduiJlorcm  ad  longum  tcmpus 
qulpnr.iri  Emphyteura:.  Pro  hac  fen* 
i6nliacrcduatils4,,liiColog.  &Cald» 


hciscit.^ztt  jus  Luficanum,/i*.+./<V. 
1%.  inprincip.  &  tit.i9,  etum  tnpnnc^ 
ubi  habetur  &mphytcutam ,  qui  tcci- 
ptctcto^  BjDsphyccufim  perpecnani, 
vel  adcenas  pcrlooas ,  aut  ad  tempui 
dcccm  annoruro  ,  vel  ultra ,  fub  obli- 
gatione  ccrta:  pcriGonis  dominofoU 
vcndae,  amittcrc  jus  mtaUre  acqui« 
fitum ,  ii  cam  aUcnet  irreqaifito  domi^ 
no».aucpeoiiooem  ilU  non  folvattrir* 
.bnt  annts  contiouis.  Quibus  locis  no- 
mlnc ,  Emphyieufts ,  dicunc  intelhgi  eti- 
ara  locationem  ad  longuro  tcmpus:id- 
quc  coatirmant  cxcodem/**^  4. ///.+!• 
^.t.  ibi,  ffm>er*ismkffltlt>g*r  mes  hetu 
gmfrsiudes,  eu  drrentUdetS,  fe  0  trren» 
dttmenio  for  de  det.  Annos  ^  &  daht  pe.- 
rtt  iim/t.  Ec  ex  Itb.     tit.  4.7.  i»  pri/f 
cipio^  ibi ,  Bem  deforo^on  grreiodimtlU0 
feitoperA  fempre  ,  tltstemf*  cerit,fe»d$ 
^mfmdemetfto  de  dez.  annot ,  ou  dohife^ 
focimd»  Noviflim^  pro  hac  ipfa  opini- 
onc  ftat  Fra^fuf  ttHm  3.  lik,  6^  diff,  y« 

Magis  nihilominus  plaoetieiiteih  1 
CiaValafci,  tin^^*      de  jirre  Bmfhy^ 
tentico^  num.  19.  ubi  cum  Jafonc  ,  A- 
tetino  ,  Joanne  Andrea,Baldo,  &  aUjs  ^ 
tcnet ,  ac  reccptius  cJe  dicit ,  locatio- 
ncm  ad  longum  ten  pus  cffc  duverfuo;! 
contradnni  ab  Emphytcufi ,  non  fo« 
i^m  noiiiaiejlfed  re  ip(a,  &  in  effeau; 
Quod  probac  ex  AnthmticM  ^ni^rcm^ 
Cod.  de  facrofanSis  Eccle/ijs,  ibi,  con" 
ducJdm  ,  -vcl  in  Eniphjtenftm  Mccebtm% 
|ibi  hsc  duo  uAquam  divefin  pCH> 
HaotttM  ikboqnl,  cuc  divcrfis  noini'» 
nibus  Duocupareotur^  Et  fimilc  ar- 
gumcntum  fumi  pofcft  cx  ultimis  du- 
obusloLcis  juris  Lufitani  proximd  pro 
contraria  fcntcniia  allegatis.  .Iceni 
opcimupktaniunad  lioc^cQbaffinnae 
I»  t«umYvmkmis^'\C§d,d0i9cttiP.^\xh\ 
locatiOLadlongum  tcmpus  intct  pro-* 
prias  Ibcationes  numeraturjatquc  adc6 
tanquacotradusab  Emphytculidiftm^ 
Aus;  QBpd  ctianLplailefemto^Cwd^» 

dnm^d^^o.$,  t:  r**  mmifi^'  '^^f 
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tmde  (ertflgl  U  med.  ubi  confcquenter 
refolvjc,  quod  dc  jurc  communi  non 
incidit  in  commiifum  locator  ad  lon- 
gumcempus  remalienans  inconfulco 
domino^auCpennonem  non  folvcns, 
juanvis  oppofitum  fcnciac  de  jure  Lu- 
«cano  ,malc  utmihi  quidcm  vidccur 
intcllcdto.  Carterum  cum  hi  contra- 
^us  fint  valde  fimiles ,  &  facpc  rcperi- 
antur  acquiparati ,  cadcmque  a;quipa< 
ratorum  fit  difciplina.  /.  ^w»  dijtie,  f,  de 
rehus  eoTum^^tki  fubtuteU,  addit  bene 
ViUfc.fii^.  Idem  deutroque  judican- 
dum  cife ,  ubi  eadem  fucnt  ratio;  alias 
vero ,  fccus.  Quam  rcgulam  alErmat 
cfle  Dccij ,  Tiraqucli ,  Fulgofi ,  &  alio* 
rum,  quos  rcfcrt.  Ec  hinc  nonnulla 
iiibdit  confc<ftaria  pro  quibufdam  c- 
vcntibus,  in  quibuscondudor  ad  lon- 
gum  tcmpus  Emphyteutae  aequipara- 
cur ,  illum  legito.  Videri  ctiam  potcft 
Csld.d.  {j.  t6.de refiovat.  n.  i6.  ubi  re* 
fcrc  mulcos  alTcrcntcs ,  quamvis  Em- 
phyccuta  incidat  in  commi/fum  ,  fi 
•  rcm  emphytcuticec  abfquc  domini 
confenfu  ,non  tamcn  incidcre ,  fi  rcm 
locct  ad  longum  tcmpus. 

j     Siautcmquacras,  inquonamforraa- 
liter ,  ac  pcr  fc  hi  contraflus  difFerant» 
Vari^  refpondcnr  hujus  fentcncia  Au- 
thorcsjquidamcnim  hancdifferentiam 
in  eo  ponunt,quod  pro  Emphy  tcufi  fol- 
vitur  modica  penfio:  prolocatione  au- 
cem  ad  longu  tempus  folvitur  magna  , 
&  rcfpondcns  frudibus  rei.Ita  fcnriunc 
fiald.  Decius ,  Matthacus  dc  Alflidis, 
&  alij  apud  Vala(c.^.;r.  19.  Confentic 
Barth.  inL.  1.  mim.  4.  Ccd.  dejureem^ 
^tjteutice ,  ubi  ex  hac  differcntia  diver- 
fam  rationcm  aflignat ,  cur  pcrcunrc 
cx  partc  re  emphyteutica  ,  non  minui- 
tur  penfio,  ut  habetur  /*  d.  L,  1.  pcrcun- 
tc  autemfimiliterrelocata,  pcnfio  pro 
raca  mmucnda  cft.  Verum  hanc  diffc- 
rcntia  fupraexclufiraus,quia  nullojurc 
probatur  folvendam  cfrc  modicam  pc- 
fionem  proEmphytcufi.utaffirmatVa- 
Jafc.    \.de  \ur.  emphyt.n.^,  ncc  praxis  id 
itmpct  obfcrvat.  Alij<lifi«rcntiam  coa* 
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ftjtuunt  in«o,  quod  pcr  contraaum 
cmphytcuticum  obligacurEmphyteut» 
ad  meliorandamrcm,&  fubeoprsBtex. 
tu  illam  accipic:per  locacionem  auccm, 
&conduaionem  ad  longum  cempus 
nonobligaturconduaor  ad  mclioran- 
dum,  nec  co  prasccxtu  rccipit.  Sic  doccc 
l>aulus  in  l.co[onus,in fim.ff.Loctti:  At  hxc 
ctiam  non  eft  legitima  differcncia.quia 
Jicct  rcs  dari  olim  caperint  in  emphy- 
tcufim ,  uc  culcu ,  &  induflria  Emphy- 
tcucas  mchores  reddcrcntur ,  ea  non 
fuitcaufa  finalistahs  contradus,  fed 
tantum  impulfiva.qua  ccffance,  nonc 
vancfcjcconcraaus,nccejusnacurade- 
A  "^«>  &  praxis  indicaviccc- 

ite  Valafco    i.  de  jure  empyt,  „.^.ubi  in- 
de  colhgic  mclioracionem  rei  cmphy- 
tcutica;  ad  fpccificam  diffcrcntiam  hu-  . 
|us  contradus  non  fpectare. 

His  igitur ,  &  ali)s  differcntijs  omif-  ,« 
lis,quas  alij  afTignant,in  co  conftitucn- 
dav.dctur  lcgitima  differcntia,  qua 
t.mphytcufis  a  locatione  ad  longum 
ccmpus  dcfcriminatur,quod  in  Emphy- 
tcofi  non  dacur  penfio  pro  mcrccdc  . 
led  prorecognicione  domlnij  directi 
uctraduntBarthol./«  d.  L.  x.C,de  iure 
er.phjtcut  «...  Bald.  ^.Jacobinus 
i-crrctus.&omncs,  cum  quibus  Valafc. 

I.  de]urecmpl^teut,num.      In  locati- 
one  autem  datur  pnncipaliter  pro  mcr- 
cedc.  /.  (iauis  ante ,  ff.  de  acijmrend.  pof. 
monc  ,  /.  X./  Loc^ti ,  Inji.  de  LocMtiini  , 
tnpnncrp.cr  l.mercedes ,  f  depaitione 
W//.m,  quod  intclligirur,  «iam  fi 
fit  ocatioad  longum  tcmpus ,  utidem 
Valafcus  advertit.  Quam  dtffcrcntiam 
agnofcicctiam  Ruinusr.;,/.  57.«.  ,0.//^ 
I.  ubi  ait  in  hoc diffcrrc hos  contractus 
quod  in  Emphytcufi  datur  pcnfio  ad  re- 
cognicioncm  doroinij;in  locationcau- 
tem  ad  longum  tempus ,  non  nifi  pro 
fructibus,&  illis  corrcfpondens;idem- 
quc  tcnet  Brittus  in  rubrtca  de  locMto 
&  condu&o,  p,rte  t.      ,.  „^^^^  ^ 
tn  cep.  potuit ,  num.      eodem  ,it 

Et  hmcad  rationem  dubirandi  fupra 
pofitam  diccndum,  oaditam  dcfini- 
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Ditp.  L  S 

f^iMM  Wmiltmufil.  .pon  efle  decept*- 
cndam » uc Tooat  >  nihil  aliud  addcn* 
,  auc  fubinteiligcndo  (  fic  enim 
^4Cc-n)ur  ctiam  locationi  ad  longum 
ccm  ^$  cpoYcnirc  j  fiibiiMeUifeiin 
dam » aoc  cert^  Misiidm  M  cvk 
4'  f  no  pburulaoi »  /0  rrc4^«fV ii^M»  tttmi-» 
.  ff/;,  quam  Valafcus  MKAf/»///«»f  i 
irtuiita,  addit:  Molina  vero  Thcolo* 
g^s  coo^uifio  omiiu;»  Quia  fcnceiictaB 
ihiUm»  jgilolboi«i>  wcMiiiiattiFiiM 
Eo^iiyteultiB','  9i  locatlonem  ad  I6ik» 

COngruel>ac. 

,  isx  didis  colliged  contraAum  em^ 
phyceucicum  eife  nominatum,  ntpo* 
ciiiias  dvUe  propnittt  i*pisctt« 
cum  nomen  ^Bmfkfimft  \  tributt:  item 
«fle  ftridi  juris ;  nam  cum  fimplicitcf 
diffcrat  a  iocationc,  &  c«teris  can- 
tradibus » qux  botoae  fidei  dicuntutf»fic 
a  nobis  coouBeainnili  ftmdff.H,  :dtF 

mtfm,  confeqocos  eft  efle  ftriAl  |ua 
ris.  Etita  doccntValafcus  /U  jitre  Bm^ 
fhjteutit»  ^quaft»  y  &i'  Mohn.  diffut, 
^/^7,nHm.%.&    Kzotp,^,  lib,%o,tttM 

£mphyuufi,^.  u  &  cMriqne  99m 
«Byniier.   •  *   -  »      >  •*  .  / 

1   S£CTIO  SBCUNDA; 

••  ••^      •  •  ..  ••: 

Jnfiripturg  fit  Jli  mttlkm  Httfs^ 

tegteMmefiendidbMmpbytm^  i 
» ta^  uhi  fer  ^cafienem  "     • » 
'      de  frafirtftt»ne%  .* 
t;rfr£fumpi't' 
'mBmph}^  •  • 
ttn^*  " 

'  tUMMARWlL 

...  y 

'  Jfece(fmMmdejttreeJfefirift»rmUe0iH 
'if0it  EmfhjteutietttiiimimisftiHefait  ef» 
'ffmsi,ii,i%t  • 

'  OppefitmntMinenf^rMvettteiieres  fenti-^ 
'ipitt  t  &  pMifiiimmt0tis»w»  ii.&Jti» 


ea  Ii:  ' '  173 

^  hiefcSmmimisfcntiltt^prdfertur^  eM 
i/iT  muUM^  emfy4idiifiitjmem^nit»m^ . 

/*  tmfhjtettft  Eccie/ia/iics  nece/fMrii  efi 
firiftnrd  ^  lunfed^m  MdprtbAtienem frt  ftrs . 
tstftrm,fed  etMyedVtkrem^  &  fii^ 
fim§im\fdted^Tem  ket  tegur'&i^hiiiM^^ 

Jn  Emfhyteuft  titem  fMnUri  JtlmU  rt* 
qmri  dd  frdfgtitatem  y  veri»  fententid 
effemm^  feltemfreregne  Infitmid^  luim^  • 
•fi'--  '<       • '  •  ■•     ,  •■  ■ 

Im  Smfhyieuf  Beeefisfice  Udte  U^Midh^ 
eentrehentes  refilfre tnte  ccnifiihmfiriptiei»}. 
emH.Jectis  ittfitctUeei^sit  tt.  ^i  ■  J  ' 

..  i  •,  i  j*}  t  iv:  i       if''-.!.  ;••:  • 

j  tulo  leAionis  propoAniiiA 
ftiAC  prineipatcis  (enttfift^.  Pri. 
inaa6irmac  ,  ndceJ&fium  edb  de  fti^e 
iACbnCBa^empbycetttbeOt  utpyMi- 
e»!liiAfiioimo»  lifa  i&ri^ttt^  perfiet* 
iiw.  MMceft  «BplidMf^ttMteiiMi^ 
coaliiiiiibis  ^  4  qae  in  pra<i  fecedeiiii>': 
dum  noi)  efTe  admonec  Valafcits  dejmn^ 
emfh^entice  y^Bsfi,  7,  fith  numer,  4. 
Vernmtemen^  HUm  tradit  Acurc. 
«ii#ii|»)iMrW^jltoii»»'*  lAili  tnp^dt 
ieent,  &  in  lei.eentrehim  ;f.  de  fifrmVt 
knt';&inlef.fe0nm^  tfuea  bena  fiietfj 
C.  i^/m^/j,  AnroniusComes  tem«z:^>it^ 
n)k/tim$  refelttiionum  ^  cef.  3.  nnmere  xil 
JaliusCIaras  lih,4„finteit^mn,  4.  tnt* 
fhytetift  ynnnfi,  4^ -'CdUmd^lfeiiiinselti 
^Ifhytenpt,fii4fi,i^mmi.  s.  ^^«^^'«1^ 
niim.  %  i .  Molina  femf*  1 .  fitff.  44^.  nmn^ 
4.  &  f.  Cevalloli  (fftnmuni.  ctntrd  cemm^ 
iib,  t,q.  556.  Fachin.  ctmttev.  jm,  iih,  i; 
tg.  14.  Burikt.  W.  i.  cenf,  %6,  imMr.i^i 
vufiBsii«  iit  $t"iulen^tiimtef,i^iit^f^'di 
UcMi,  Roland.  l  Vdle  timfl  i^,  nm.^ 
vei,i.^  multi  ah) ,  qui  apud  clt^ttoi 
videri  pofllinc.  Fundamentum  fumiTut 
cz  varijs  textibus  indicancibus  requi» 
li  IbripfdCBiikiii  ODMlfeAii  einpfayiie^ 
t^,\sttt,C,Jejnre  tmfbytentice.  Slht\ 
pe0ienibus  fcriftnre  intervmiente 
dt^  i&ieg/,^  €td^  etdtm  titnU,  ihii 

£mn 

Pt 
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^imty  Ccd,  eedtm^  ihl  ,  Siefuidtm  Bm^ 

fhjtemicHm  inP^rumentitm  ilic^n^  ^u^yic- 
wV/  hihet^  .'ILx  pau!c\  tnTra  :  'Vel  fvrte 
imfimmmfm-^  Bmfhjtcnfeits  dt^tfdittim, 
^  QsUotmrtfitooedmiiC' de  Bnrplry» 
fdificomYxnini ,  fciil  ^fana  s  &E  f^cu^ 
lari.  Pro  Ecclcfiiflica  vero  idcmhabe' 
ttfr  Auih  dt  ncn  divniindi^  ^  §^  quod 
surem  dUium  xft  ■thi  .f,  •Em^jtmirfM^ 
t^fferiptiameitf ;  &  «ptsrrjas  , ;  iaAetil^k 
td  ,  de  tlienstitrtt ,  Em^hftetifi  ,  ^i^* 
fdifUitfis.v^itvyvinf^  (i  «o^  fint\hMntdJtrij. 

qua  cti»m  id  -axprcflc  traictit 
^tsiacor  Luritapus.,//k  ♦.Or<rf/».J(r;.i^4 
Mi  frii$cipifi,  ubi  inter  contradus,  de 
xjuomin  fubftantia  eft ,  ut  perficiancur 

anmcratufv  '  .  h 

S  .   6ccunda  rentenciaf09gat  neccua> 
viam  eiTc  fcrjpturaniu  ddanc  tcniiit;  A- 
curfios  ribi,cp;atrariu$  ^  fn.lf^.u/SfioM 
jm  EmfftffffH:^  ^  nattl^i,gra¥ifliftiil|** 
Atichoresue(UoiUtr  06  ix>n{ue»]diiEn^ 
approbatam  ,  &  rfespcam»  -Hr  fvot 
Bartholas  Ji»  V.  t,  t^.  ^rii.  Ao^lits  iM. 
Bpcculatorr.i^  Emfhjttufi.  ^  vtrf  ffff^P^ 
^if ,  Panoixn.  in,a^^ffiitit,  n,  y.  *K</^t 
«i/tfj  &ibi  An tOD*  '11»  Yj.  Gurfius  ju» 
Oior  /«^.  l.pn^um ,  «.  i*r  C^,  dtpa^ir^ 
Gafpar  Gabalm.  miUelctf.  1^7^  Anall» 
t^moo»  de  jtcror,,  tmmtmt.  lih,  r. 

Iftf . .  f«p  A<f«  SKfi^. 

fqirtaculu»  m-*mi»eti^rfimlff;j^4^'0f 
t^\&  iM-wecmtJuttitkjiiht  ^  nii«kg,'fp^ 
0,  9,  ubioptime  tactur  hanc  oplniot 
nem  ,  Anc,  Scopp.  de  jure  nonfcriftt , 
iih,^,c,  plures  alii,  <ii«o&rer 

fercVaU,<cuiV.iM<  vnf^  fed  ^Mdmvi/,^ 
^fy'  ubi  alc,  licct  haec  •Mtt^eiitt»  fiUf 
inecp.  Do<^orum  fit  innpar  contrarldp 
communi,a\jthoritatc  camcn  interprc- 
Jtum  ,  &  confuctudine  graviorcm  cflc, 
4|bi<|ac.  oU(D .  legendo  placuiile.  PtOf 
iMOii^pirinM^^^aiacttm  confijetud^  ii^ 
ppcima  legum  intcrpres ,  l,  fide  inter-^ 


f^ata^rcQ^iAy  cmMk  eft  no^ 

eflc-i  furc  alienarti ,  fed  magiS'  cottJ 
fbrmem.  K'am  Do(f^oribus  crcditulf 
wJUamjbus  confuctudioe  circa  in- 
wrprcrartoncm  Icjgis ,  BarthoI«$i«/.  ^ 

'•-^eeutfdoyx}Ci^  pro'lHiblMeaff|*4 

<»encrali5  rcgtrla  juris  ,  <]irt>d  \i| 
quibufcumqoe  -convcncionibus,&  s<S 
tibuK-aKjud  ttfftini»  ,  ac  mitrumcnto, 
«toraivnMtto^^lilidkr^  oei 
eooJ^dro  poftulaUlinl.^/ifAib^.tiUfgHt^f 
ihoi .  .&  o  m  ne  s  f4  pro.  rpgula :  po  n  u  nc 
/.  contr.thitur  ,  ff.  de  f>i^iiorihei ,  dr  l.  in 
exnct3ndii,C.  dtftde;,  mftfeim.\xh\  etiani 
•dtwtaBC  OBMKg    regu4a  aoiem  )uri^ 
sirtiBd;iidiiip{iiiini3«ft)  ob^iaoMmili 
iimBtIiiido9efii«fT/flree^iitiin<  preOso» 
tl:  04Vft-|ufft,qua*  pro  contraria  (eateOtt 
tia  ffffcruncur ,  &  (unc  totum  cjus  fiih^ 
dtmentum ,  nbn  convlncuoc :  nam  iiHt 
<^  de.lktipcnMi  fHHiijun— ftciant,  e» 
}us  t^men  necodttiieai  non  imponuiMi 
quia  ifnprimiste^us  ind^l,  t^addudus 
non  racminit  fcripturam  circa  ipfumf* 
priactpalem  conrra(fium,fcd  circapac* 
tfGUBCs^x  Empbytcufiprieterejus  nsjr 

tvnas  adiiciaiinir.  ^  fit  tta  fentit  ilAts^ 
curfins ,  &  tradidlt  Sylveft.  x^crbo,  Emt- 

jihytfnfis,  n.  t.verf.  quArto.  AJij  vcro 
texti^  cnunciiiiiv^  loquuntur.ncc  pro- 
bantcfficacicer  neceflitatcm  fcriptura:, 
taodiitt  atiUtatem ,  ad  £u:iJiorem , 
^  .frmimfl: .  fKdftatio«an»  prQptec 

infirmam  ho0i|iHIRi«illie9V»ia^ 

publixram  notarij  fidem  ,  ac  ^naio- 
rcm  ctiam  partium  dclibcrationcm , 
qua:  intervcnit  quando  rcs pcc  fcripcu- 
rani  agitur* .  -        '  ^  ' 

His  tamen  non  ob(^tibas  rece-  t% 
dcndiim  non  cftipriori  fcnccntia,  ut* 
potecommuniori,  &  magis  reccpta. 
Necdubitandumeam  eifc  magis  juri 
confbrmem,cumiQcredibiIe  fic  toties 
miuse  mentionem  fieri  inftmmenio- 
rumEmpbyteuticalium,  nullibi  autea^ 


f>retMtione ,  ff.de  legib.  cef.  cum  dillelius ,  •  pirobationi<;  ncr  teftcs  j  &  tamcn  fcrip- 
ile  cottfuetudine  j  &  adco  gravcs  DD.  turam  de  sicccllitatc  Emphyteutici 
f^^man^^^Aac  icA^^^uU^m  c^c  (,q%-    «^ncraAps  non  ciTc.  Ubi  autem  con- 
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<»enidtne  Kicrit  fcceptum,  ut  hicapll^ 
tradus  alpfquc  fcriptuc»  cclcbwwii 
tali  confaefaairjiftinto*^^"^^'^?? 
admonetmiftil#.  447.  ».  ?  Cardl'- 

ffat  Parif.i^rw/.  77.»»»".  '^"^* 
3,  &  Burfar.  ftf»/.  i6.  »■  t6.  W.  1 .  cum 
confuctudo  prflcfcripta  C  de  hac  cBim 
loquimur  )  omniboi  «wwiwfl'^^ 

ttiaincm  non  cffe,  multiaiflirmantcoiij 
tra  Barthol  ,&  alios  fuprarolaios,  quod 
argumcnto  cft,  cam  in  plcrifqoe  10- 
cis  non  cflc.  Et  quidcmjaoheioMMa- 
fitania ,  ftfd  d?ttata'ccwmwiw»  •  m«»^ 
tentiamin  foro  ,  &  tribanalibus  cttra 
controvcrfiam  obfervaf i  aflfirmat  Gal- 
das  d.^.z.n.i.di renovMt.  ht^hjuufis^ 
roultisBarb.  tdOrd.  d.  iib,jt^  "^'21' 2 
frtnci^,  ».1.     idcm  CfCdto  fi«v./^rf«B 

fcgno  Ca(Mlif. "  ' 
V  Adhuei  vero  ftando  in  ditta  com* 
xnuni  fentefitia ,  dubiom  cft,  an  fcrip- 
cora  fit  de  fubftanria  contraftua^Em- 
phytcurici ,  tta  ut  ad  illius  valcccm-iHh 
ceffaria  Ot,  an  folilmicqttiwWP»*^ 
probationcm  pco  foro  cxtcmo?  Qua 
Mireqaod  a"d  Emphyccunm  Ecclefia- 
fttcam  aftinct ,  teoendum  cft,  ultem 
in  hoc  rcgno  Lufitaoioc  fcripcuramcffo 
de  ejus  fubftantia,  ut  bene  docent  Ccfes 

yAoV.  l  -44^  •»m.  5.  fe  Brittu»  in  c. 
tmit.i.i'  num.  14.  ie  hatt.  Idenun 
fatis  probat  textus  in  d.Amhent.  de  Alte' 
wt.  &  Emphyt.    Emhyteufisver^  verf 

l^r*gU,d,tit,  19^, i<k4N  Qs»a  attcnta,  i- 
dem  prohoc  rci^no  docct  Valafc.  «• 
7.*,5?.  ^  «».Quamvis  dc)urccom- 
muni  oppofitum  fcntiac<^.  ••y.Cif<^ 
Emphytcufim  autcm  f«culafem  vfWf 
optnantttf  Doftoresr,  Jafon^ri»  diff.  /. ». 
C.  de  jure  Emfhyt.  Salicet.  in  ruhr.  C.  de 
fideinfirum.U  alij  paffim  .tcftc  Valaf- 
co ,  d.  (j.  7. »  3  dicunt  fcripturam  pcr- 
tinere  ad  illtus  fubftantiam-  Idem  ftan- 
do  in  folojure  commun^  tradit  Cal4* 
4;f.#8..*»  i6.  &  proeadem  patieMye. 


Aam  communemtfintiBiiliaoBtriiwBat^ 
tbk^  itatuic  fiirlpi»ram  efle  de  necefltp 
catehuius  contra€lus  :  Idcinque  affir* 
matGregorius  Lopi  Ltl»  tit^$^fM$iti$i, 
Virhy  Pfrfcriti,  • 

"■  Alij  taracn  fcntiunt  folum poftu- 1/^ 
Iarl\fcriptu«mi^-I4-Empliyteu0  com* 
«iiiiilSltotbCdiMV  §M^tirolbationts» 
ficque  diflam  communem  fenteniiam 
intclligi  dcbcrc.  Ita  Valafc  prtximi 
citMtus,  ubi  pro  eSdcm  opinione  referc 
Joannem  Andr..  Imolaba ,  B^M.  &  aH.» 
o8v  fiamlem  venet'  8ritnii/i|ft;  h«e 
^atentia  miiht  qnaximd  pacet.cum 
regulare  fic ,  uc  in  cafibus  ,  pro  qu ibus 
de  jurc  poftulatur^fcriptura  (  cx  quibus 
triginta  quinquc  rcccnfuic  Gloffa  in 
«.  i.f^/^i^K^  Cfnfib.  i»  6.  )  fo- 
Inm  exiganir  adftols^oem,  oon  vo- 
f5pio  fobftantlaacast  *  nifi  les  exprt- 
mat,  auc  ipfi  contrahcntes  egerfnc,' 
quod  non  valcat^fiuis,nifiirafcin  fcrip- 
tis,  uc  colligicur  ex  cradicis  per  Baldum, 
^mknH.fiiiiMwlmtt  C.  fi  tertmmffi4i»r, 
Miximd  ^eid  &«icipfo.  hat^  pana  QrJl 
Lufit.  d.  tit.  t^.  tHfrimeif.  ubi  cum  pro 
caifibus,  in  quibus  fcripCiira  eftde  fub* 
l^ancia,in  cxcmplum  attuleric  Emphy- 
teufimBcclefiaftJcam,  non  vero  (xcv^ 
larem  >  apercd  figtilfieftvle,  aiitor-  qmr 
ad  hoc  judicandum  efle  In  Emphyceu- 
fi  fzculari:  alioqui,  cur  non  porius  er- 
cmplum  in  ea  poncrcc  ,  cum  proprid 
adfuum  forum  percineac,  oon  ver6 
Ecdefiaftica?  ergo  (aliem  pro  regno 
Lufitaniis  negari  non  potcftftrlp«ttraii^ 
non  efle  de  tiiihftlUitia  .Bmphyceu^ 
fsBCularis ,  uc  bene  arguic  Valafc.  fup. 
n.tx.  Ec  ira  prohoc  regno  fatendum 
cfle  docecMol.  d.n.-f.  &  vidccur  ctian:!,, 
fflttcfeCaldai  derjht§vtt,/f.^,nnn.^i* 
fne, 

Ex  his  colligcs  in  Emphyceofi  Ec*  f S 
clefiaftica  licit^  pofle  parres  a  contra- 
ctu  refilirc  ance  confcctam  fcripturam, 
falcem  in  hoc  regoO;  fecus  vqrd  iri 
Bmphyteufi  fii|ciiuri.  Raliaeft-.  maiii<« 
fcfta  ,quiacum  in  Emphytcofi  Ecde^ 
iMftiCA.I^Emvfic  defvbftaotia , 

^    ^     *     1?  4  cfleiH 
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OBCiiUri»icoDrcqucns  cA»  uiC  in  y^nOII 

cbUgec  contraftus  antc  fcripcuram  j  in 
hac  vcro  tnaxitn^  ♦  ac  proindc  in  Ec- 
ciefiafticaiiatum  fic  ji^  cPmwAH. 

•'..>  .i!  .  ;  >.r:r:c-.  fr- ..•,,•.'» '^r;;/..'.' 
'  .f.     /   :       .3-*.  ,  ,  .  HW!-.-;;.; 
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;  Bmfii^fi^B  ftmtur  •fmJkft  infini» 
&t  idexigetiti, 

•  Jn^ri»ment4CMfe6iA  in  utilis.itemblnri^ 
wmjimt  iilis  e»mmuni* ,  &  debetutdi  ^u»^ 
«riiM«»ifj/Mf«M«;i^rs»«''  -•.«•••:•  I 
.  Fmit  excsfiSin  ^imifiii^delli^rMi 
tdfeistr»iis ,  fem  ttenteHetitr  edert 
emftrMment*^  eft  qneesieeSteekAeipitmin^ 
Umtienemfnniiiem.ihiiem.  •  ' 
«  fifce^  &  Eeelepd  exfeasHnri  fiehfilegi» 

fimt  ek  edvefUnriiHtii  kim*^^ 
sHmdefkem  mt^aHtem  ffelkir^timtffi 

fiet,  ihOem,- 

:  Mens  negens/e  efje  ernfhyleninm  epts^  tjiii 
fetiieiftienemin/lfnmenterm»,  non  ceei' 
W^netmtm^mfkm.tttmi:%i.- 

Atfi  imtnnns  eum  iefdRtue  emevinett^ 
:minttitnrEmfbjieufsJbidem. 

■  ^tidemefi^  fi  BmfhjteuiA  folam  neget 
'l^tnfhjtemftm  effe  temferdiem^  afjirmAude 
effe  ferfetngm,  &  m  dtmine  de fdptAte  eon^ 
viMtttr; -JiH^Mk  iffe,  efnednegetfe  iehfk 
mefnmtentnm  emfbitetitienmifeiefivt  et» 


Jkmftient  ett  Imptfmfenfcurfitfe  ineeturk 
iM<m^  .:j  r.rij/  c.il^'  : 
t: :  Binplr/teiit4i»e»  eenefnr  eiere  infirie^^ 
eHentum  fmphyteuticttm  deminffid pete»ti » 
mfi  deminuf  ftrius  juret  d^^^^ehfpmi»,  nnm^ 
tn^'.'  ..  .'ii  .•  ■.  ^  ••  •  . 
r  Bmpltpemt  allegens ,  ^  mipm 
effe  mfirnmeiitnm  empkytentiemm,^siilmfttH 
tnr  tidprehemimiefer  teftes  tenereminfitnt^ 
menJi:  f^fiiHninPrebet ,  idemprfrfusram* 
fiqn^ur,  ^diu^fneretm  ej^eufe  erigine^ 
^slts}.  ..  'j  ai  u:  .      *   . 

•ii3Si^ktmM^mttt.tt(lium^^*4^eaik 
ftiAMiwnemutmis^iwfimmfiHtmlft^ 

tn^we.  ibidem, 

'\^Si  prebetnr  infirumentum  emphytenti'^ 
fmn  efie  ectnitgtnm  yimt  emijfum  de  indw 
pUlfietnrjiittttiimhfiiiiti^  Bmtfjy. 
^Kfiietiiitiii^emmUfm.iiiid. 

Emfhytenteexcnfttnr  eb  edende  infinh 
mmmt^emphpeftri^o  .fiellegetfe  effe  tutnm 
tipUtpr/tfcriiaienis  ;o.  v^/  40.  enmrum^ 
mtlfepeffediSfe^6-felvtffe  penfienem  ten- 
H9emfimtiiVttitj»reprafumttiir  BmpJ^ 
tti^fiHfi^ri^it^etiiet^im.imi 

~  'Prefiriptic  uii  perfciie  efi,  f/tntum  tri» 
hnit ,  qudninm  expreffk  (onventie  cuw  omm 
tMm^fttAtthkHsMecegerijs  tribneretjbim 
Am* :      .t';n'.'^'  '  - 
.  Lex  ttgki^nirens  prehmittmiief^ 
firipturem  nen  exclnditprehitienein  perprd'^ 
fiimptienemjnr$e^.vel  cenjifiienem fmtitA 
jf.x^-.  ■•    ■  •••.*,  . 

>  ^ipoffeditEmfhyteufimperiteemtimm 
fiivt»i§  tttt^  temptfe  mtiftfmempenfi'^ 
tnem  frifimkmit\mt  ' 
Hhiitm^ 


•    ■  ...     i  •  .  .  •  • 

'  •  fitatb  'ofte iidendi  didiun  ftiip* 
turam  ,  feu  inftmmentum  en^ 
phyteuticum  ,  illud  ex  communi  fcn- 
tdntia  ftacucndum ,  quamvis  rcgularc 
fic,  quod  reus  convencus  non  cenecuc 
dddre  aAofi  liia*  fnftraaienti  ad  ibil^ 
dMOdam  intentioncm ,  /,  efA  ttaft^ 
n^&k  findtfiaHliitm  tmmnnem  in^ 

ftUt&nm 
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^«^j/.  tancn  Emphyteutani  cogio(^ 
tendcrc  inftromcnta,  &  titulos  Em- 
phyccufisdomino  clire<fto  id  cxigenti: 
^uod  finon  Faciac ,  polTc  a  judice  pro* 
iiiiiiciari iioitaiii  efle  Eaaphyceufitn,& 
^<oii(bUdacam  cum  dominto  dire^o, 
Ita  relatis  multis  Do^Qribuscradtc  Va- 
\^(c^de]vre emphjt.  (f.  i.  n.t.  19.  ubi 
tamcnaddic,  aiUe:]Liam  judcx  fic  pro- 
cedacconcra  decredancem  inftrumen- 
taederc,  debere  iUum  priui  admone- 
fe,&comminari.  BcidiemcradicMo* 
Xuk^difp.  4+9. ».1. 

Fundamentum  hujus  refolutionis 

*®  cft,Prim6,  quia inftrumcntum  cmphy- 
teucicum  confedlum  eft  incommu* 
OQmucrittfque  partisotilitacem,domi* 
m  fcilicot ,  &  Emphy  teucac  3  illramen- 
ta  aurem  quae  fiunc  in  utilicacem  plun« 
um,  incelligunturefle  illiscommunia, 
&  debenc  edi^x  /.  frdt^r  Mt.ff.deedem* 
•  obi  id  noMnt  Angel.  &  csceri  om« 
Qet  poft  2  noocencium,  ime,%,  de  ^pbdt^ 
6ecund6,  quia  dominus  habec  fuam  in- 
■  tcntioncm  fundatam  conrra  Emphy- 
ceucam ,  qui  illum  rccognofcit :  ergo 
fimphyceucae  incumbic  oileodere  cicu- 
Imn ,  ex  quo  prottec  tbi  coopetem 
ucile  dominium-  Unus  enim  ez  caft^ 
bus ,  in  quibus  deficit  regulaitla  gcne- 
ralis  ,  quod  rcus  non  cenctur  cdcrc  in« 
ftrumenca  ^eft  qua^do  a^r  habcc  fu* 
am  incenrioiiem  fiindacam ,  Valaib^ 

*.  -  «.^  Tertidr.idemfpecialicerprobatur 
quoad  Emphyceufim  firci,&  Eccle- 
fiae ;  nam  fifco  ex  fpeciali  privilcgio 
iiincabadverfarioedenda  inftrumcn* 
(a^noo  rolumempbyceucica,  (ed  quaBiir 
iiUcaliaad  iHioecafifiti  pefrinfdtia» 
hv^imfrMfh^me^  J)hft,f.  dcjwei 
fiii :  eodem  iutem  privilegio  gaudet 
£cclefia,&  aiiae  pias  caufae,  juxtare* 
cepciorem  ientenciam ,  qqam  craduoc 
9ftiM«nNtaiittvv'ft  c^imil  cbnMHiliiiter 
M  r.  u  de  ff4k»tiem,  Id  tamen  intolli- 
ge,  fi  fifcusj  &  Ecclefia  aliunde  proba- 
renonpofllint,  ut  aflcrunt  idem  Pa* 


Triidita  verft  cofnmoniiTdblotto  st 

cum  aliquibus  moderanontbns  acelk 
piendacft.  Primo  enim  inielligcnda 
cft  ,  nifircus  nrget  fe  cfle  Emphyteu- 
tam  cjus,qui  cdicionem  inftrumento- 
rum  poftulac :  nam  cuoc  non  tenecuf 
capiameoromfiioere,  perregalam  1/. 
/.  ifHiecciiferey&L  /M.  C$d,  deedende^ 
&  l.  ce^i ,  C.  depetitio/te  h  tredit.  &  cra^ 
dunt  Angcl.  in  d.  l.pr^itoreit x.  laf! 
iml.i.num.  xji^.C.de  iwre  emphytettt,  (Sc 
alij  quoscitac ,  &  (eqoicor  Valafe  d. 
t. ».  9.  &  confencic  Mohna/.  d^  44^. 
n.x.  Atftdominus  Emphyteotam  oe» 
gancem  convincat  dc  mcndacio  ,  eo 
ipfoamiccicurEmphyceufis.,  argumen- 
Cotexcusief  ./»4/.  delege  Cenredi ,  ubi 
habetur ,  quod  vailallus  negans  feu» 
dnm,illudamittit,  fi  dominus  contra-  , 
rium  probat:  id  quod  ex  alijs  eriam  ju- 
ribus  probat  Valafc.ywf.  n.  10.  &tencc 
pluribus  rclatis  Dodloribus,  FragoH 
9em.  3.  diff.  io.§.i.n.y,  Adde  liosc Em* 
phyteuta  non  negct  funpUdcer  Em« 
phyteufim  ,  fed  tantum  efle  tempora* 
lcm  ,  affirmando  cflTc  pcrpctuam  ,  iii 
eandem  pocnam  privacionis  inciderc, 
fi  de  falficate ,  convincatur,  ut  |udica« 
com  fiiiie  in  hoc  refoo  Ipfo  adnocM« 
Ce ,  teftator  idem  Valafc.  n,tt.  Vbt  eti- 
am  affirmatex  lafbne ,  &  Gozadino,  (| 
Emphyteutafolum  mentiacur  in  pre- 
tio ,  uc  foluac  minus  laudemium ,  fatis 
Mdlh,tttEmphyceufipriTeenr.  Quio 
etiam  licetquis  confiteaturEmphyten» 
fim,nihil  dc  veritate  illius occultan* 
do ,  &  folum  neget  fe  habere  inftru* 
mentum  emphyccucicum,hoc  ipfo  po« 
teft  in  comiiieori  expelli  t  quia  pratfu- 
iBiciirB^pbyteofit  finita,ut  relariaallf» 
cradaBtPetrusBarbo(a/J»i.iLs.  Mmwr» 
S30.  Ced.  de  fyrdfcriptime  50.  vel  40. 
ttnnorttm ,  &  Valafcus  f»fre  n.  is^r  diff.. 
i.prxter  eit,  f,  de  edende ,  &  argumentd» 
ufifefvns^  C,  fittd  eim  §§,fid  im  tMnd 
fete/hie.  Idtameif  intellige  >  nlfi  prtf * 
fcriptlone  ^  lut  pfafumpcione  ezIonW 
go  cemporis  curfu  fc  tueafiuri^oiiciar 
ftjkexpiicaiuittmieit        ^  • 
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|i  Intclligendaeft  fccundo,  durtiroo- 
dodocnirus  prius  jurct  dccalumnia,id 
'  cft ,  quod  non  fmiftro  animo  pctacin- 
Jdrumcntum  Ea^.piiyccucicum  fibi  of* 
tendi ,  uc  videltccc  caufatadespellen* 
dum  Eoiphytetttam  maehinetur,  fed 
fui  juriscucndi ,  &  confervandt  caufa. 
Itacum  Speculacorc,  &  alijs  Valafc. 
''.^.  8.  ».  !}•  &  Mo!.  d.  dtfpttt.  .  w.  3. 
Qjiodconfirmaturcxalia  rccepta  Ju" 
ffiTperitofiim  doMoa ,  quo$  idem  Va» 
lafcus  refert,  afllrcntium ,  quodquan» 
doadorallegac  fe  amifiifc  inftrumen* 
tum,nec  aliundc  fibi  probationem  fup- 
pecere ,  cogendus  cil  rcus  odicto  )udi- 
cts  iUud  e£re ,  fi  mod6  aAor  jttrave- 
ricletion-calaffliiift  canfi  editioiiem 
pelere. 

Inrclligcnda  eft  tcrtio ,  nifi  Em- 
phyceuca  alleget  amiiTum  cfleinftru- 
mencum  abfque  fuo  dolo,  &  fraude, 
prouc  io  dubio  prcfumeiidom  eft,  ne 
pNBfumacuf  to  malum » uc  opcat  Valai^ 
cmd.(j.%.H.  ly.  juxta  rcgulam  j^/tf/r 
mifencordes ,  de  reg.  jurii  Amiqui  i  &  ma- 
Xim^  quaDdo  quis  jurat  fe  non  habe- 
re:  ia  qtto  eveotu  npn  modQ.evcttr 
£ttur  Emphyteuta  ab  odendp  ioftm- 
menco ,  ut  pcr  fe  patcc  .ciim  nemotc- 
ncatur  cderc ,  quod  non  habct:  vcrum 
admiccicur  ad  probandum  per  ceftes 
.  tcoorcmlnftrumcQtj.;  quod  Gc^ciac, 
Csrvatis^wiuiibni  cooditiooibqa  ad  ca- 
lem  probacionem  requificis,  de.qMibiS 
larr  Valafc.  dejure  Emphyi.  cj.  7.  jfum.  38. 
#  $.  dccimo  ijnarte  ItmttAtnr ,  &  Mol.  /«mm 
».  di/i/.  448.  idem  prorfus  confcquccuc 
quod  oftenfoorigioaliobtioviK^attt 
tem  inftrumencumprobenir-«ik.aQn|l* 
fum  de  induftria,  aut  occultatum,  tuoc 
i^abicur  juramento  partis ,  juxta  notata 
pereund^m  Valafc.  d.q.7.  ^.  siftepenttU 
tif»»»  &  f .  S.  ««Mp.  >9^&  iocidec  Emphyf 
leurain  pcenam  caducicacis ,  argumcn^ 
19 Cfi.de pfiffe/^ifitie, C  fid.de prcUt.Ciita  no- 
cacispcr  Paul.  i»  l.ffl.  n.  j^.Cod,  dep0^ 
JtHltndo ,  cradic  Vaia.f^.^/.^. &  Mol« 

H.  IntcUij^end^  eft.9Utft6,  nlil 


Emphyteufi. 

phyceota  allegec  (e  clle*tiinim  tituTo 
juris  per  pofrcflioncm  temporis  lon- 
giflimt  quacfito,  idcft,  pra^fcriptionc 
jo.veUo.  annoruro-  vel  faltem  allc- 
gec  canco  cempore  EmphyteuCm  pof- 
fedifle.iblvendo  (emper  illius  caoo- 
nem ,  (bu  pcnfioncm ,  uc  dc  jure  prflc* 
fumatur  fibi  fuilfc  legitim^  conccfla. 
ItaValafc,  d.  8./?«w.i8.CaId.  de  rene^ 
1/At.  Emphjtetifii  i  (f.  15,  n.  8.  Mol.  d:ii4 
diff.  449.  num.  y.  Frag.  fm9  y  difp.  p.  ^ 
%%,fiAni$m,  tf.'&caBtefi  commuiliten 
Ratio  priorls  partis  cft  ,  quia  prxfcrip« 
tio  ubi  pcrfcdaeft,  tantum  tribuic, 
quantum  cxprciFa  convcntio  cum  om- 
nibus  neceflan)s  qualitatibus  tribuercr, 
dottikmU.CtdJeferviuiiik,  Ticaqucl 
TiU frim§g,  f .  30*  mmn.  1 .  &  alii :  ergo  qnt  > 
cam  allegat,fc  probac ,  fatisco  titulo 
tucus  cft ,  liccc  alium  ciculum  non  of- 
icndac  Aliaparsfacil^  cciam  conftat, 
€)aia  prsefnroptio  juris  aequipollec  li« 
quidiili  ma:  probacioni ,  uc  aic  Glofla,  €c 
Bald.  iif  l.  fi  tHtcr^CodMptriculo  tHtorum^ 
] a fo  n.  /.  licet  Imperttor ,  rtum.  ^.ff.de  If 
^ttts  mulcisrciacis  liraq.  inL.ftun» 
fnm  verb^  dcmstimu  Urgknh  33  ,cr» 
^EmphyMeca,pro  quotaIispr«ilimi)- 
tio  ftac,  oon  itidigcc  probatiooepcrin* 
ftrumcntom  Emphyteuticum;  acpro* 
inde  t:>on ccnetur  illud  oilendcre. Ec ica 
eciam  docec  Gatoa  i^^r//.  27«.  num.i.v:' 
bnieBiebi^oliDoifiprtffiiimpUoflb  ^Mm 
dcclarac ' 

Ncc  obftac ,  fi  quis  dicac ,  per  ipfas  tf 
legcsrequiri  detcrminace  probacionem 
Empbyccufis.  pcr  fcripiurani  »  ut  cob- 

CK  di^ia  i  &  habetvr  cxpreflrcj  iik* 
^y^iv.  JiMfy^  /«.  ^f,  i^fpHui^  ribi^ 
Af»rmnenim^  (froiodoptie^  HOO  viddfl 
fiifficcrc  prasfumpcioriemiuris  ad  Em<^ 
phyccufim  probandam,  ficut  non  fuffi- 
cit  probaciftpfltteftcsyied  requiri  oqh 
liiiib:|v«M{f«mi]fcf  ■  ^enfionem 

ioftllilliiriiLBtnpbyteutici.  Ad  hotf 

i^flJ|i«)^>ttlCrrcfpondctVaIafcus  dejure 
£ilf^t.f.7.n.^l.  legcmregiam  noniu 
poftuIarefcripturam,ut  ^xcludat  aliam 
pro^apoctak^ii,qiuJ^KC^pi)Sfuna|H 
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liO.Sr^ii  CdAlB  eftc6nfe(lid,feii 
jammentum  partis ,  de  quo  eadem  leX 
agit^.^.  fed  praccipu^  intcndere ,  ne 
admtctacur  probatio  pcr  tclles  >  quod 
exeiustenoK  liquet  Siamettl  ^a«* 
tas ,  quantotempore  fufHciat  Empby» 
teufim  pofledi^e ,  ut  diAa  Juris  pr«« 
fumptio  inducatur^  Refpondeturfuf- 
iicere  poiTcinonem  deccnnalem  ^  11 
Smpbyteuta  toto  eo  tempore  tittifor- 
nem  penfionein  arnmatim  toUiu  Ita 
Valafc.  WLf •  f*  Hmm*  %%.  CM^de  femtVSf, 
Emphyt.ef,  15.  rt.  11.  &  innumeris  rela- 
tis ,  Pctrus  Barbofa  /»  /.  1 .  Mum,  fj^C.dt 
frd[crift.  30.  vel/^o,  ditmerMmf  ^  cmm 
dii»fm  verfi , /.  de  t^mris  ^  &  /.  iHikmt^ 
C.  dtdffriedis^  &  cenfitit^  Ok*  tU  &  Glof* 
iam  recepcam  imijirw$m§i  ^f^dt^ 
Vitmtikmst 


.  ^tprijcriptimit^  Smphfti^fii^ 

tmfiijtemtt^  6^feidtit»i§lptltideiiUt* 

fim  tt/uttr4liter,  ref»eif»  detmimij  dirtBi^ 
idet^utndiuiiliuiftctii^iiefdt  ^nuiio  un^ 
^mimtemfere  demimiitmdittiSiumfrdJcriki* 

*  refeteJi.ftMt 

AttefpeaMdmlHii  ittiUs fefiidtt  itt0lt^ 
tdliter, &civmtnf9iitulflltft^Mknf^ 
tejf.ihidm^ 

Bdrt.  credit  feuddttrinm  filkm  fffidert 
MmtitraUtettefteBn  dminij  nti/is,  &  btt 
MeefitfdUmdfrdfaihfre ft^».  Btdlut 
Jtntentii  ctmMikmfttt  fifttkitmr  1 1/  tttitm 
frebabiUs.nm.i7. 

Alij  epineniHT  EwifhjtiUtam,  >vt(fitlm^ 
nfMnrfrtiiinsriMm  ifudj*  ftfidere  civi* 
JKVfT,  tmmr^t¥  pu  ttnfhjteMtknm, 
fimltle,  &  nfnsfrMfiMSi  ^  rttitmf  ttUt 
gntfif^lllfitmtffi^r^ft/ti&liiiltttWi 

:  Imfrtka^^in^n^kMiJm^^tlfi, 


Fdtdfiiu,H.if^ 
£4tmttitmiei4tfrtfifimd  dmtttriJii 

ydldfcMspm^Mlsritert^tntiMr  EHtpt/jteHi 
&  VdfftUm  fiftdsrt  fem  civiU* 
Hti  &  mii0»UUlri  &tii  itti  ft^epnti' 
tHtiUfridmtimiiiidmMi  fttfteifiitiitm,^ 
».  |a. 

DomtHUm  direl^Mfn  rei  tmfhyteUtiul 
HtelfeMddis  ntn  ftftdere  civiUter  tentai 
dtftmdmt  ftlsfcm  etmtrd  ctmmmncm.  nnm^ 

ttem  ufMfirH&mitim  m^m  IttHrittliteti 
ft/idere.  ibidm, 

totcet  etlm  ntn  effe  imbn^tnxens  ad 
InittereJtmMldi^licem  fsffefitnem  civilem 
tjnfdm  rti  1  tlttrm  im  dmimt  direStrti^ 
iitmtfUdtmimijyilttrmtm  Emffiytmtrt^ 
idtttedmimiintilis.ihidem, 

Eihdcnltimtftmitiiiitfimiilttktfrtkt^ 

tiiitstm,n.%%t 

Jt  dmimit  utiti  ti»tet  ttcnm  ansfftffe^ii 
mfitltm§i^i,sd^Mem  resfftSUtfmt  sd 
dtmiminm  dirtHimiwmiHmtriimdimHm^ 

dirtfft.(^ttrPm,%i. 

Prdfcriftit^tlid  r/f  ten^i temftris^itii 
temptris  hngijfiMti^i'  ^nid  sd  vtrmqmt  ftn 
fmirstMr  ?  n,%%t  \  ■ 

Jdfrdfcfihmditm  huiitUtitivtfM. 
yrivstts  fine  titMti  i  ftfjjkii  lnfpdtrittf. 
fsffef^iecumhtHsfdepir  |«j  iHnts.  Ad-*' 
verfMS  Ecclefidmveri  fuffcit  d*dtnarie di£im- 
fjtfit  per  40.  snnosi  Contrs  tcdeft-» 
tm  Hefi  Mtmumm  rt^MtritMr^  psffe^it 
temtmt  mmrmm  %  &\tdmrftt  ifndfdtm, 
Mi^bmt  ftfmmim  4*.  dumi^  ikd 
dtm, 

^snturt  retfMtrstitr  sd  pfdfcrihendnm 
ttntrs  Primcifem^  vti£mfthlicttiir*mif\ 
frvtttdddtHtk 

'  itttmflifltmicm^^ftiidttefotefifri^ 
trikitdveffMSferf0mssfrivstssffi$it%;mtm 
ntrMm;  &  sdverjMS  JBttilffmJ^mit^Qimd 
nortm.n.^^.&fef. 

Ad  frd[criftidnm  ^MsJrs^ennsrUd 
'iHHri  MicttpsHt  mm  ip  tuc^srims  ji^ 
ialmti  Htt  ,i0  illis  esfilnts^  iit  ipdUt)ti 
ctmnmnt  t&dfcrihenti  refr/fii^  stt  veht^ 

pnn  iptpmiili  tmk  .jM  .$mA 
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'   ius  n$n  teffiit fmflkker  glrenMthntre- 
^tnm  £ccU/i4pc4rnm  ,  fed  tantnm  /ecM" 
dkm  quid.  Et  ide»  nM  ttltit ,  tfn^minus 
po^intfrMfcribiJf*ti0  4«.  mnofumfin<u- 

'  7uscuninicum  rm^wns  prMjcripttunem 
qUAdrdienn*riAm  Jine  titulo  ci>ntru  f.c 
*<Ufum^  qusndo  jus  reftfiit  prdjcri^i, 
>muUtts  fAtituf  limiutiones ,  ^UArum  un* 
^,  ut  frocedit ,  ijuundff  jns  itu  refijittft^af 
feribenti^nt  prMedtrem  tdf  ilU  fofiderK 
ibidem. 

^ando  ejuisfe  luetur  frtfcrifrtttnt  tri" 
•rtnuMria ,  vel  ejutdrigenntrt»  in  cafibus,  ubi 
41U procedit ,  non  folitmnon  r^^uiritur,  quod 
frobet Je  hJbere  titulum  ,fed  neque  ofortet  iU 
Jnm  Megdre  :  tf  tgnvis  uli^ui  (onirurium 

/entiant.  n.i7.&  fe^, 

Jm»  poteftfe  tuefi  tuli  prMfriftione^^fuun* 
n/is  ex  udverfoprobetur  <um  non  kxbui^e  ti< 

4ulum,n.  ;S. 

Ter pofeftonm  jo-  onnorum,  non  folam 
!f%rgttur  prjifumptio  mdU  fidei^ fed  bonu fi" 
dei  pr.tfumptioindu(itur,  nifieuidentercon^ 
Jlet  de  mdu  fide ,  tut  vehemens  de  tiUJtt 
fr^fumptio.  ibid. 

lus  emphjteuticum  ^&feudAU  in  re  ho^ 
minisprivAti  potefi  prdflnribifitje  tituUfpu- 
tio  50.  onnorum ,  noafolitm  udverfus  ipfum 
dominumdircclumjed  eti*m  ddverfm  prt- 
VMtum  fmphyteutam  ,  vf/  vdfiMiUm^  um  ut 
dominns  teneMtur  deinceps  eumtMntum  rf^- 
Mofcereprover»  emphyteutu,  VelvMjfxiLo^ 
^ipra^fcripfit.  n.  39. 

J^id  dteendum  quMndo  BctUftuefi  dcmi^ 
tiM  direEiM ,  trf.phyteutu  vero  Imkhs  :  ant  e 
<ontft ,  tfttMndo  dominus  eft  Utcus ,  emfhy- 
reutu  verh  efl  MliquM  tccUftM  » tbi. 

Prjifcribtre  potefi  Emphyteuftm , &  feu^ 
ilum  Mdverfus  verum  dominum ,  efui  inve- 
fiitus  cfi  Mh  eo,  ^ui  verus  dominus  non  erMt^ 
fi  iMlem  dominum putativum  reccgnovitper 
3o.vr/4o.  duntsi  etijtmfiverus  domtuus 
idignoi^verit,  n.  40. 
-  inioc  tdme»  eofu  potefi  dominus  igno- 
fjuis  reftitui  udverfus  prdfcriptionemcon- 
trM  ipfumperfieciMm  ifecus  dutem  ,fi  prdfcrip' 
$um(ij  ejBtru  vdfftdlum »  vtl  emphytfuf^m. 


otid. 

^Mnvis  dd  de^uirendom  tfudfipofiep^ 
ttemjuris  incorporaits ,  ut  ufns  fru^us ,  fer* 
^itktis^  &t.r'e^uir*turfci^ntidf  &pdtien^ 
ti*  veridomtnif  tamenfitjuis  habeat  tituium 
i  tertic,  qni  non  ftt  verus  dominus  fuudi  , 
uc^uirit  ^udfi pofjefiionfm  iiiiusjuris ,  etiam 
domino  tgnoraute ,  tiiudijue  prdfcribere  po^ 
Hfis  ibid. 

Eiidm  incafuytfuo  vdfidiius  feudum  dli-' 
^ttdvii  dbfauf  iicenti*  domini ,  tntus  trit 
•mptory  ^  boud  fide  itlud  poffedit per  -^o. 
vei 40.  Mnnos,  tjudnvis  repugnet  Juiius  Cid" 
rns.  ».41. 

^d  prafcrihendum  ius  en^hyteuticfim, 
■^elfeuddle  ddverfui  privdtasperfouds  fatis 
tffpoffef^iocumtituio^  &  bond  fideper  deceno 
Mnos  inter prujentes  ^&  vigtnti  inter  ab^ 
fentes.  n.  41. 

^od  procedit  etiam  ft  Emphyteufit 
fit  EccUfidfiicd^  dummoih  non  dgatnr  de 
prdfcfipti%ne  ddverfus  Ecciefidm  y  fed  dd^ 
Verfus  privdtum  ejus  emphyteutdm  y  tfel 
vafifdiium  ;  qudtpvis  dlitjui  contrurium 
fentiant.  ejudndo  Ecciefid  intererdt  diim 
nm  emphytcuiam ,  vci  vdjfdlium  bdbere^ 
tbidem. 

Tam  contra  dowinum  privMtum^  cjUMm 
contra  privMtum  ejw  emphyteutMm ,  Mut  vm^ 
fdi/Nm  pr^ftribitur  jus  emphyteuticum ,  & 
feudtlecum  titulo  ,  bona  fide  dicfopr^f 
criptiotte  dMcem,vei  viginti  Mnnorumjicet 
uliijni infeudo  requirdntprdfcriptiondmi^, 
unnorum.n.  ^l. 

-  fdiiit  hoc  in  feudo  dliendto  dbftjue  confen» 
fitdomini.ibidem. 

Emphyfeufis  de  providentid,  tfUdm  cjuiM 
ietepitproverfonts  certis ,  nompotefi prdfiri' 
hicontra  fuccefforesddtdm  vocdSos^fUut  ttec 
mttiordius.  ibidem, 

VT  autem  praedifta  altius  pcf- 
ctpiancur,  notandum  cR  pri** 
mo .  Quod  licct  cmphytcuta, 
&  fcudatarius  folum  poflidcant  na- 
luraliccr  rcfpe^u  domini  dire<fli,  pe« 
xs^quem,  dum  ab  illis  recognofcitur,' 
eft  poiTeffio  civiiis  ;  &  ideo  nullo  ua- 

quam  tcmpore  poflinok  pf srcribcrs 
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A)iBiniam  ^ire^um  adverfas  fHum,uc 
cft  comunis  ,  &  ccrta  DD.  fcntentia 
quam  bcne  tradi;  Pct.  Barbofa  tn  d.  l  2! 
C9d,4effMfcfipt!^<Vfl  if^dfw^„t^  ^^^^ 

r»m,  n  66,  fiqaidci»  diiai  Eoaphyteuca^ 
£i  viiT:,lIusdominfirccog<jofcuniJ,t«ii» 
ktur  dominus  per  illos  poffidcrc*  rent 
cjviiitcrquoad  dominium  dirc(J^um'8c 
flnwquam  quis  fuam  poffcffioncm  ci- 
wkm  uiiittti;  V  noa  poieft  advcrfiis 
fummcipfcre  prac fcriptia  juwa  Otoft 
receptam/»  /,  1.  C.  defervU  fif^vis,  & 
Cradunt  Bart.  /»  /.  Celfm,  num.  13./  <^ 
i^ctfitwih.  Covar.  regmUfoffej^ot.x.^^Arti 
JMTMr»  nmmjfM  plurcsaiij^quos  citat. 
«t  &qmtiu!  Barbofii  m  «.  ir,  & 

^r.  Attamcn  rtfpeanjurif  £mplin0lffc 
tici ,  feu  dominij  utilis,  poflidetElW& 
phyccuca  naturalitcr  ,  &  dvilitcrj  & 
FBf  Confequcns  potcll  Eoiphyteufim, 

JusBmphJii^itticw  pfAftribcre* 
Hocfccundum .  qu6d  viddlepc  pofii 
^mphyteuta  prarfcribere  EmpbmM 

,  apud  amncs  cft  indubitatum,ttC 
ei(  inn-a  diccndis  apcrt^  conilabic. 
.  Ci(^primn|iiv«^&  depofltfmono, 
quam  Bmphytcuiia4wW*«fee«»4tfk 
n-tini)  utilis,  ijt  i1!udfntt(0fib«ff»^dM 
j9P|icadem  cll  DD.  mcns.  Hait^  iuiit 

I^K»aiCario  (  de  quo  cadcm  qiioad 

WC^ltfaii^atquddeEmphytcutaXo- 
lOm  mcoagnofcic  poiTefnrtn^  nyn^ 

Ipm,  j;:  hmc  vulc  furticcread^ffa&ii» 
bcDdu  dominiu.  Ca:terum  hanc  fcn- 
J^ti^mcomuni  omniD  calculorepro- 
gp^«flc  4dlaiariT.aJafc.  jure  £m. 
'  ^^X^4-«7NJM)ivi«pnbi'pJtii^ 

c<)ntT:TrnrTntcrjcnres,>wwMr^«^^^ 
'  -  tnpne^  fj,  de  tfifnirendo  reram  dotniniii 
^chicccxtus,  fi  bcnc  cxpcndnnir,  tana 
''^'"^do  probat,  folam  poiTcmonem 
flatauBa&cffeinccptanvad  prafcriben- 
diJm  dommioifircaiim/iibaiaiJCBmil 
g-a^cribendudominiu  utilc ,  ufum- 
^etum  ,utbcne  declarat  A^aiafc.  /*ftf 
ifcntcnria  Bart.  alienus  non  eft, 
'-^irpofl^'c4crac6inuncm  dcfcn- 


deMciMsrMff.ln  eo  aw6h«c  f.n  cntii 
poflc(fionj  naturali.  quar  eft  tantiim  fe!  . 

Memt^demtcm,  unus  civihrrr,  al- 
•ter  fo|5m  pwitralitef ,  is ,  qui  poiHdet 

fiderc  ur  patetex^/ff4  /.  ittsnh^ 
J|PA-JunaaG!orjbi,t..i,^4,;^^^ 

poflcinpfimplfciicf ,  juxta  r..,/4«,,>^ 

Ahj  crgofentiuntEmphvteWm  &  *t 

5T:;':;.^"^^\^^-cdvillrer^^^^^ 

mod  qttirt» jnritt.dim^^fintrcs  ihcor. 
cnBCDftftaeovartnv.  refMUpo^e/Ti,*' 

°f  ^'"r^»?  te«^fchrtt>^^^ 

^^o^od  Bmphytcuta ,  &ftmrteJ 
SSSSlT'^".''^  pomdcant  drili- 

•*««a«quod  ethm  tcn«  Barr.  i* 

&  plurcs  aiij  apud  Valafc.  .^JXi^ 
^fimphytwta,  &  fcudatarlo ,  refpcc 

^irum,<modf»tlone  calls  duafttfofRrfl' 
fiomscivilispoffinrinudjuJpr^cS 
W.w^utapo/refRoad5ribibcnda 
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fbffick  ;  Barrhol.  i.piut  tn  fne  ',tvd.  ^ 
prxfcrtfff.  iri^iKtM  ,  wt  (^HAchstf^tHU  a/i^o*- 
fum ,  &.  ]b\  Angcl.  «.  9.  &  ali  j,  tjuos  c> 
tat ,  &  feq uftur  Barbor.      ».  78 • 

Wacc  camcn  fenrcntin,  fitifltertus  \n 
^mphyccnta  ,  &  frudaTario  admittit 
quafi  pofleflioncm  dominii  xuihs ,  & 
indctilisdominij  prarTcriptlonC  indu- 
cif  ,  difplicct  Valafc.  indict^d  qH.tff,  \%. 
»«»».3.^  j-o.Xibt  caTtrficit  ctroncnm  , 
cofundamcnto,-qu6d  indx>mih»6noh 
cft  dare  quafi  poiTcffionem',  ficut  ih 
ul'ufru<f^u,&:  in  atijsiuribns  mcmpora-. 
I+bus,  ut  etiam  tradunt  Barth .  in  l.rmtu- 
TdHur  sa  priitc.  ff.  dt  aafuirenli.  ppffef.ti. 
.Jafon.  ibidcm,  rt.  tB.  &  19.  namiura  illa 
^uafi  apprehenduntur ,  8:poflidctitUt 
patientiahabcniis  dortitni-umTCt',  A  3, 
tfe-'..  dsre.,f.  xleu{itfrKi'h  &  t.  eftteties  1. 
jf.  /i'^/(Pfv//w/i.<3ominiam  vcro  nonca- 
pitur  >aut  confervatur  paticntiS  aUcfl- 
wsdomini,fcdtraflicionc,  &  rcali  ap- 

Srehcnfione,  ac  tctcntionc  rci , /. 
itiMihfdiyCcJ,  dep^(t,&  §^ftt tr^dit}»* 
hem  Infi.  de  r^ntuf  di-Oifivrre^  ■■ 

Aliamergo  fatisfiogulafcrtojiinid*» 
nem  ccncc  in  rc  propofica  Valafcus  d. 

18.  /».  6.  c-  i<y.  diccns  fcmper'  vcrius 
le  fuiflc  arbitratum  Bmphytcatiam  ,  & 
▼afrallura  naturaliter  ,  &  tivilitef  retty 
pofTidcre  ,  quod  fibt ,  &  riomtoc  fiid 
po^fidcant  corporc  ,  &  atiimDyficqae 
d^mini  utilcs ,  ac  tanqtiam  domini  rc- 
rum  fwidus  pcrcipiaTit ,  &  ex  tali  eo^ 
ftim  poi?cflionc  civili  pncfcriJ)tionein 
titilis  dominrjproduci,  • " 

Si  autcm  opponas ,  domtnijm  di- 
fc^um  poflTidcre rem  civt1iter,&  ciu(* 
dem  rei  duos  poflefrorcs  In  folidunl 
eiufdem  rationis  eflfe  non  peflc.  Ref» 
pondccidem  Vakfe.  d.  H,  6.  dtJitiiniirrt 
direcflum  ncquaquam  poiTcfrofcm  cf- 
Te  ,  fed  tantum  ratione  fuidoroinij  ja« 
haberc  pcrcipicndi  penfioncm  ab  Era- 
phyceuta ,  &  fcrvkttitft  a  vafTallo :  neo 
aliud  a  jurc  confultPfum  fcfpdnfis ,  «C 
CjEfaruro  placiti»  fe  po/Tc  cpHi^TC: 
tJndc  tid  quandam  objc^lioncm ,  qti:^ 
ipfj  poflct  ©pppni  €X  /.  J(  'undi»m.t  f ,  k"' 

.4  -'■■>  * 


f.  (fw  fuiifddre  tt^trttur1\i1b\  pbft  faifthrn 
mcntion^  poflidentis  agrum  Emphy- 
teuticum  dicitur ;  etiam  qui  habei  (o\z 
proprictatem  pofleflbrcm  intelligi :  di- 
cit  accipirrrdum  ideflTc  non  dc  domino 
dire^fo,  fcd  de  proprictario,  compara- 
tionc  ufufruAuarij ,  qui  ftatim  ncgacuf 
ciTe  poflVflor.  Acque  ex  codcm  icxcu , 
credic  probabilius  adverfus  comuncm 
fenteniiam  ufufruAuarium  nullomo- 
do  ctiam  naturaliter  pofltdere,  qiiod 
fl*uattirfe,Tionuf  fu3  ,  fcd  ut  alicn2» 
&  tanquam  procuracor  ,  /.  1.  fnc^ffi 
4e  nevi  cpcrii  nuniistione  ^  CT  /.  »• 
fmsit ,  ff.  de  nfufrttclnjfic  quenfsdm«ft9m 
ctvesr  :  pofHdcrc  aiitcm  naturalitcr 
nemopoflit ,  nifi  rem  fuam  ,  auc  ut  fii^ 
am  ,  /.  acefuiniur ,  od  finem ,  de  ac<fiii^ 
rend»  rernm  doMintc.  Facilius  ttmen  , 
&  non  offenfis  Toc  rco^ptis  fencentifi 
ad  propoficam  principalcm  objc^iio- 
ncm  rcrponderi  poflTet ,  ntjlliim  cfle  in- 
convcniens  ndmictere  fimnl  dupliccm 
pofl^eliioncm  cjufdcm  rci  alreram  in 
domino  dirc^o  ,  racioncfui  dominij, 
akeram  in  Emphyteuta,  rationcdomi- 
nij  utilis,  quod  in  cadem  rc  habec.nam 
Itcet  ftarc  nc qu^ant  fimul  duae  poflcfli- 
oncs  fimilcs  eiufdcm  rei »  fub  codcni' 
refpe^^u  ;  attamen  non  repugnant  fub^ 
rfefpcAibus  diverfis ,  ur  idcm  Valaftfi' 
admittitfitVr*»,  cf.  tB.  «.  19,  poft  Baft»> 
i«  /'  5.  ^•«'^  tontrsrip  ,  nnm.  t2./.  dt^ 
M^ifuirettdi  ^efTtont ,  Imolam  ,  Alcjt. 
Socinum ,  &  Jafoncm  ibidcm  ,  Abba- 
tcm  X»  (sp.  licet  tiufsm  ,  numer.  37.  dg 
prehattenihus  y  &  Antonium  Gomcs-i^' 
/.  4^.  Tsuri , ».  100.  in^tte,  i 
At  quanvis  hacc  ulttma  fcntcntia 
fuam  habcat  probabilitatcm,  nobis  ta- 
mcn  rcccdciidu  non  cft  a  pracccdcrice;, 
quac  m  Emphytcuta  agn6fcit  quafipof- 
fcirionc  civilc,  &  naturalcm  jurls  Em- 
phytcutici ,  fcu  dominij  utilis ,  &  indt» 
prafcriptionc  calis  dominij  oriri ;  quia^ 
eftfcntcntiacomunisjnccullumfaccP' 
Ct  ncgotium,  quod  Valafcus  cotra  cam 
opponit;vidcliccc,in  ditidnondan  qu» 
fi  poITcflioae  cxpaticntiAcius,quifcni 

*  tradi- 
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tta^idit.  "Nam  tioc  folilni  cft  vetai»  de 
tiominio  dirc^o,de  quo  tantum  loqul- 
tur  Barch.  m  d.  l.  ttdtaraliter  >  &  tradic 
bxprclTe  Jafon  thhi.  A.  m.  if.  ubl  opti- 
iBam  fattonem  fe<Mit ,  cur  rpeciale  fi€ 
ni  tatt  dofnwiO;UC  locum  in  co  non  ha- 
1>eat  quafl  poflefrio  ex  paticntia  aficu* 
-^us,  quia  nimirum  cft  jus  pcrtcdu  non 
iiabcns  fupcriorem,  qui  paticncia  praef- 
tec:  noncnimpendet  a  jure  aUcujus» 
neque  akeri  fiibeft,  \at  per  alieo jtss  pa^ 
tientti  qua(iapprAendi,8t  polfidecl 
cenfcatur.  Ex  qua  rationc  k  contrario 
Colligitur,  quafi  polTerrion^  ex  alccrius 
f>aticotia  locQ  habcre  in  domioio  utili^ 
^oenMiikliddOiii  nfiifiruau ,  &  emrit 
•Juribotineorporalibus  t  quia  tam  utild 
<]ominiu,quam  ha^c  alia  jura  habent,Sc 
cccognofcunt  fupcrior6,i  quo  pcndcr, 
xlominu  fciticet  dircdu,  &  proprictari- 
<um,  cujusproiode  fucccflivi  pacicmii 
^oafi  appreliendnntor » &  pomdencor, 
«I     Notandam  fecundo.dupticcm  prxC" 
T-   criptioneconfidcrari  pofFc  in  Emphy- 
teuta  ,  fLudatario  ,  &  fimilibusj  aliara, 
quam  appcilant  longitemporis  laiiam 
lempoHs  bngliflEmi*  PMibrifitio  lon* 
temporb  ^  decem»  aot  vigioci  aa- 
Torum  ,  quia  nimtrumres  iramobiles 
pcrfonfl!  privntae  ordinarid  praifcribu- 
tur  per  poiFcfliooemdecem  annoru  m- 
ter  praefentes ,  8c  per  poIFeflionem  lo. 
flinnorCi  inter  abiences;  9t  ad  bSc  ptmC- 
cription^rcqutritur  ncccflcrio  titulus, 
&  bona  fidcs  poflidcntis.  Pr«fcriptio 
tcroporis  lonpiffimi  cft  jo- vcl  4.0.  an- 
borum:  6c  adhanc  cciam  eft  neccifaria 
poflefliocnm  bona  fide,  non  aocem  tiV 
Cofos,ttaqoe  ad  prsBicribendum  res  im* 
inobites  adverAis  privatos  fine  titulo , 
fufficit  regulariter  poflcflio  cum  bona 
iide  pcr  30 .  annos.  Ad  prxfcribcndum 
ver6  advcrfus  Ecclefiam  requiritur ,  & 
fofficit '  ordinarid  poflTeflio  cG  difta  l>o- 
iia  fide  per  40  annos.Dicot  ordinari^l 
ftam  advcrfus  Kcclcfia  RomanS  cx  pc- 
Cutiaricjus  privilcgio  requiruntur  too. 
knni,  £c  advcrfus  aliquos  Religiofos, 

^  «HtBenedidiaoSjft^corumgaudenc 


prtvilegio,  requiruntur  ^o.Qu»  omniA. 
cx  cdmuni,  &  ccrta  DD.fentcntia  fup- 
pono.  Pro  qua  vidcri  potrft  Mol.  r»m4 
I.  ilejMfiit,  dtff.  6p.  &  71.  Quid  autcm  ^ 
-&  qoantum  tfipos  leqoiratoradprsrll 
cribendum  advdrfiiii  PriflCipam  »  vel 
Rempub.  fubcertam  regulam  non  ca* 
dic.  Videatur  Barbofa  /»  l.cfintperit  ^  6* 
C»d.  dffrafcrtft.io.  w/40.  Mtinerum,  6t 

quae  k  nobis  drca  hoc  diAa  funt  im 

exqoilHiscavendum  cenfeo  k  Molioi 

diff.f\..t0m.  1.  ubi  pro  praBfcflplione 
advcrfusPrincipem  jficcivitatcm  quif^ 
damregulas,  fcu  conclufioDCS  minus 
veras  ^tuit» 

Hisbrevtter  ^flotatts,  fitn  qnod  14; 

adnoftrum  inftitutum  IjpeAat,  ftatuo 
primo.  Jos  Emphyteutjciim  ,  &  fcu- 
dalc  prajlcribi  potcft  advcrfus  priva- 
taspcrfonas  fpacio  jo.annorumi  ad- 
verfiis  EccleRam  v^fpatio  4.».  ao- 
Horum  iiieqoe  opus  tunc  eft ,  tiiulom» 
autinftrumcncum  oftcndi  lcacxcom- 
muni  fcntentia  Pctrus  Barbofa  in  /» 
a.  Csd,  de  ^r^tfaiptione  trigintA ,  vel  45» 
«MVfMi  f/iftte  4tt%7t.     MoU  . 

t»m§  s.  difp.  44y.  ittm.  f.  qaiaIiosf&« 
fcrunt.  Prior  pars  conftar  fx  cAp.  t%  f »' 
ftqnif  per  tri^intd.  Sidefeitde  defun^icen* 
tentio  /!t ,  inter  dominntn ,      agnttos  u/if-* 
ftUi ,  ibi ,  yff #if  per  tri^ititn  tnnes  rem  aU- 
qtim ,  ut  feuinmfoffedit  ^ferifltitmdtm^ 
mi»0exkikiterit^  ^udmviteU  es  rettmtfi 
imveftitttt  ,  pr^fcriftioue  tomen  tri^intM 
Mnnorumfe  tueripoteft.  tJhi  vidcs  ,  jut 
feudale  praefcribi  abfquc  titulo(faltena 
qoemoporteat  bftendi  )perpoflcflio^ 
aem  triginta  annorum.  Eademqoeell 
ratio  dc  jurc  Emphyc.  &  eft  fermo  iil 
dido  tcxtu  depra!rcriptadvctfusdor 
minos  privatos.  •  ' 

Aliaparsdcprasfcriptioneadvernis  )| 
Ecclefiam  (pado  j.e.  attnorum  Ibmitu^ 
ex  ctf,  dequtrtA^cr  €ttp.  dd  sures  »  & 
illud  ,  de  prdfcriptionibus  ,  &  ex  eep» 
&  1.  eodemtit.  in  6.  in  qtiibus  tcttibua 
ad  prajfcriheda  immobilia  contfafic* 
wlciias^uadrag^nalispoflrciEo  fequirik 

0^1  tBCflS 
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&  fuffidc  .Tcvocatis  in  hac  parte  antt- 
quis  canon\bus,cxquibu5  olim  triccn- 
oalis  poirctlio  futficicbac.  Neque  ad 
liaoc  quadragennariam  prBfcription^ 
contra  Bcclefiam  neccffarius  e(t  titu» 
lus.nifi  tantum  in ets cafibus ,  ubijus 
communc  pra-fcribcnti  rcfiftit  ,  aut 
prsLdiraptio  contra  eum  habctur»  uc 
llatuitus  in    csf,  t,      fr^fcript.  in  6, 
tJndCjCum  jut  non  reliftat  pracicriben* 
ti  jus  Enaphy  tcuticum ,  vel  fcudalc ,  in 
rebusEcclcfiae ,  &  contra  ipfam  Ecclc- 
fiammeque  pcr  (c  loqucndo,  contra  il- 
Juro  ftet  pracfuraptio,  quod  pollidcac 
fuala  fide(de  hac  enim  pradjmptione, 
caque  non  levt,  fed  trehcmenti  procer 
dic  diftum,  Cj/>,  1.  ut  tradunt  Covar.  in 
reguU pojic/ffir,  ptri.i.  §.  4.  //.^.c?" «.  vdri- 
4rum^cif.  17.  rtnm.  7.  ^rope  (iHtm,  Molin, 
tm^  I.  diff.  jymrm.  s. &  Bafbo& ^ni(r« 

C0d.deprdfcriptiStKiO.Vei  40.AMI«rMi^ 

xr.  i58.ubiaUosrefert)confequens  eft 
po^Fc  abfquc  titulo  ,  fakem  qui  oftcndi 
debeat  *  prajfcribi  didura  jus  contra 
Ecclefiam  per  poilcilioDccn  40-  anno- 
rpmcumbonaiide. 

Nequc  opponas  pracfcrlptionem 

3^  juris  Emphyrcutici  advcrfus  Ecclcfiam 
continerc  alienationcm  rci  Ecclcfiaftr- 
cs  fpecialiter  prohtbitam  per  Paulum 
li.  ia  Bxtrivtg,  AmUtitfM ,  derehts  Bc^ 
iUfiditM  dlkmmdb » iitier  cemmuneSt  ubi 
inceraltat  l)>ecieialienationis ,  qucibi' 
fubgravibus  pofnis  prohibentur,  po- 
nitur  fpecialitercoceflio  jurisEmphy- 
tcutici  in  rc  Ecclefiaftica,  quasab  anti- 
^uo  ooofitBmphyteuricari  (bltca.Ica* 
quejuicSmune  talt  praefcriptioni  re- 
fiftcrej  acproindc  non  fufficcrcpoiref- 
fionem  quadragennariam  abfque  titu- 
lo,  ucEmphyceuQs  adverfus  Ecclefiam 
praEfcribacur.  Nam  ad  hoc  refpoode- 

.  tur  facile,  primft  alieoatiooem  bonoru 
Ecclefiafttcoru,  quam  faceinur  includi 
inpra:fcriptioncdi<fti  juris  Emphyteu- 
tici,non  effc  fimpliciterprohibicam,fed 
tabcum  fecundu  quid,id  eft>fine  debicis 
foleiiinitatibus,  proiodeqoe  ius  illi  fioi» 
j^ticiter  aoA  fefiikece » neqnetoUont 


quominusfpatio^o.annorum  pf  «fcri- 
bi  poftinc  contra  Ecclefiam  di^^um  jus 
Empbyceucicu ,  &  ahaEccleftafticabor 
na ,  abfque  titolo»  nt  benp  4ul vertic 
Gab.  Pcr.  decif,  ft.  •.t.Refpondccur  fe* 
cundo,  ditftum  c»p.  \.deprdfcript,  in 
dum  adpr^fcripcionemquadragenna*' 
riam  finecituiorcquirit,  ut  jusnonre« 
fiftat,  prflBrcribenti,varia$  pati  limitaci^ 
ones  ex  quibus  nov6  afiignatFelint^ 
imcAp.  fi  dtligenti  m  »itmer$7'  de  pr^^cripii^ 
enthns  ,  &  unam  cfle,  ut  procedat  quan- 
do  jus  ita  rcGftic  pracfcribenti ,  ut  fimul 
prohibeat  rem  ab  eo  pofiidcri:  aiias 
-  ver6  minimd.  Itsk  GlodT.  finalii  i» 
ctp.fi diligemti ,  Covar.  d.  n,  7,  vnf»f9d 
rdtione  epurrrf,  Mol.  tom.  i.di/p.7^,m.  4,. 
&  Barbofa  alios  rcfcrens,mfl;V?4  rnbric, 
Cod,  de prAfmpttert,  jo>  vel  40.  Mnornm^ 
».  ifo.  Conftataotemoiillo  jurepro- 
bibitum  cfle ,  ut  quis  ,  eciam  laiciis.» 
pofltdeat  iusEmpbyceoticam  infcboe 
EccIcfisB. 

Statuo  dcinde.  Quando  praefcriptio 
tricennaria,vcl  quadragennaria  proce* 
dit,  000  (bliim  non  oportet  ofteodtci- 
tulum  ,  aut  inftrumeotnm  Emphyteu« 
ticum  ;  fc  J  nec  ctiam  opus  eiTe  allega- 
reillum  a  principioextitifle.Hafcrefo- 
lutto  110  eft  tam  ccrca  ficuc  praccedens. 
Sonteoim,qui  putenc,  etiam  fi  quis 
longiffimotempore  je.  vel  quadragin* 
ta  annorum ,  poflfederit  Empbyteafim» 
aut  feudum  non  pofle  fe  tueri  prcfcrip- 
tione  ,  nift  allcget  conceflionem  ,  Sc 
iovcftituram  fibi  ab  initio  fadam: 
quanvisnon  oporteateam  probare,  eo 
quod  cx  pofieflione  tot  annorumcum 
pricftationc  canonis,  &:  allegatione  ip- 
fius  invcftitura:  pracfumatur  ab  initio 
fuiflc.  Ita  cum  Matth.  dc  Afflidisi»</. 
%,fi  ^nijper  io,  &alijs  teoet  Caldas  de 
femevuieme  Eme^penfis  ,  andfi,  tif.fni 
mum.t.  §.  tertio  quod  ,& fubn.  4.  f.  cJ» 
dllegatii  inveftiturd  ,  &  tt.%\.  ubi  hoc 
ponicfundamencum  :  quia  folus  curfus 
temporis  non  potcft  praeftare ,  aut  tol- 
lereoblig^iaem,  noc  pnKfiifflpcoiD 
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pt^^dicttinte.HoctzmeTi  fundam6- 
tvm  nullius  cAmotcenti:  nam  in  pr^O- 
cfiptione  tcmpomlougiilimi  noncd- 
fideratur  Iblns  curfus  t^oris,  (ed  fimol 
eciatn  ^ofefllo  «aaa  booa  fide,aut  &Ic^ 
abfque  malafidc»  &  per  bdeo  obtineciir 
litulus  juris,  nemp^pracfcriptio,  pcr 
i^uam  rcs  acquiritur,  &  tollrtur  obiiga- 
tio  eam  reddendi  antiquo  dominowNec 
io  coDtrarlum  i^mdl»,  M  Ib- 

•  Uun  didtnr  poffideoces  abfqoe  iako 
tjtulo  DOD  acquireredominiurei,quod 
intclligitur  de  pracfcriptionc  ordina- 
ria ,  feu  longi  temporis,  ut  ibi  advcrtit 
Glofla  verb.  r*tU:  non  autem  de  eztra- 
ccdiiMfiaiyiai  temporis  longifiimi,  de 
quahtctoqiiiBDiir,  ut  apudomneseft 
iodubitatum.  Aptius  fundamcntu  cA , 
quo  Gab.  Fcrcira  d.  dtc.  4».  wtm.  f .  ia 
fimili  utitur ,  qoia  videiicet,  ubi  titu- 
los  a  priodpio  de&cit »  wvfitmiciic 
poflfideiit  Iniia»  mfllam  fide ,  fioe  qiia; 
fndloiinquam  temporc,etiaro  longK^ 
fimo ,  prafcribi  poteft :  ut  probat  C»f. 
fnde ,  de  frMfcriptinky,  &  reguUptffefltr, 
dertgulisjmrisim  i,  ergo  ocquis  fe  tue- 
•tsr  inpofiSsflone  Bmphytcufis  prat'*' 
criptionc  quadragennaria ,  oputeftab* 
legct  titulum  invcftiturac ,  &  concefli- 
onis  dominicx  inilio  fa6^at:alioqui  rc* 
pclleturtamqu&maUe  fidei  pofleiFor. 
.g     Tradica  gHiiloafiiiui  lelblnao^^eft 
«4Mor;&f(neiida  cum 
i^dliff.  /.  ^.C§i,  dffnfcriftim.  30.  vel 
40.  Mftrtffrum  ,  num.  171,  &  notabilius 
num.  114.  ubi  docct  quod  poft  pcrfcc- 
tam  pracfcriptioncm  30.  vcl  40.  an* 
pmibftbl»tts  «MMi 
^MHtuam  timlumhabuine,  dummodo 
tamenallegctfcbonafidc  pracfcripfif- 
fe.lncadSfentcntia  cft  apcrt^  Valafc- 
Je  jure  emphyt.  q.  %.  ».  18.  dum  tcncty 

qui  poiTcdit  Emphy^fim  tempoee 
longiffimiyffnfiifli^ttMMlB^iftlfiCip^^ 

•nemt)^  prttftriptione?  quodhaec  tatitii 
triboat,  quantnm  expreffa  convcntio 
cumommbus  neccifarijs  qualitatibus 
tribuerct.  Idcm  fentit  Covar.  i»  reg. 


prsfcrfptioncm  ^o.  tcI  40.  annoraoi 
proccdcrc  non  foluabfquc  probatione 
ticuH,icd  ctiam  ,  licet  cx  adverfo  pro- 
|>eturtltul&apriDcipto  dcfuiHe  ;  quod 
cciam  agDofimotPanormicat).  PaohM, 
&  alij,  quos  reArt  Barbofa  d.  n.t^t. 
Fundamcntii  fumitur  exdr&a^.  fi  4fitis 
fer  50.  Attnesi  ubi  cxprefsc  dicirur  quod 
auipcr^o.  annos  feudumpoifedit,  & 
ierVicifttarilio  esliibott  ^  ftmfl  le  p6« 
teft  pMefiaipfione,ltcecde  ea  re  o5  niOi» 
rit  inveftirus:undecon(eqoens  eft,lioet 
no  allegeturinvcftirura:  imo  licerpro» 
bctur,&  conftctcam  ab  initio  dcftiiile^ 
Cutum  nihilominus  eSc  pofleiF)r6  folo 
titnlojarttqoieficoozcemporc  longil. 
fimo.  Kec  ex  eo  tttuli  deftdo  argui 
potcftpofl^edifife  mala  fide ,  atquc  adcd 
non  potuifle  prasfcribcre  ,  ut  pro  con- 
tranaparte  argocbatar.  Nam  pcr  pof« 
fi^flloneiA^e.  annoropraEfumptto  ina«* 
Ib  fidelpaifaia^  imolionis-Adei  !pitB« 
liptto  irKhicttiir,1tatitretr6  prKniiMi4 
torpoflcflbr  bohs  fidei  fuiflc ,  juxta 
Bart.  comunitcr  receptuth  m  l.  fn.m.tr* 
C.  u»df  vi ,  ut  etiad)  oenet ,  6t  latd  illai& 
ttaemoltii  alijs  rebcb  fiartiQrt  iif.imhi 
.  €$d^  difr^tri^,  jb.  9eti^,'§im§mii ,  «w 
^%o.&i»l.t.  cid.  etdem^  mim.  tjt.  & 
Phaebus^^r/.  t.drcif.  tt.  n.  57.  Itaquc 
qoando  nonconftat  apcrtd  de  malafi^ 
d»jU|ufillttllii,qo>perjo.  vel^e.  ai^nof 
poMic^oiicfaltem  vchcmaiM -de  ilbt 
non  eft  prBprnmptio ,  dcbec  prjrfbmi 
pofledifle  bona  fide  ,  &  lcgttimc  pra^A< 
crlpfiflTc ,  etiam  (i  titulum  non  habeat^ 
urbene  Covar.    $.  4.  m»m,  9.  &  Mol.^ 
Mm^t.d^.rf-'^  avfiCali|,r,  > 
VMMqueconctiifionei&fipra  tra- 
diiam?impliabis,prim6,ut  qoanvit  fcr- 
mo  in  eis  fit  dc  jure  cmf^ytcutico  ,  8b 
feudaii  prKicribddoadvcrfusdomind» 
pitMvqueiii.aiiCeaerat  toturh  ius ,  ai 
'dMiriMiQv^timaft  eiiam  pfocedanT  do 
prdcfisripdone-eiofdem  juHs  jam  \  dof 
fflino  alicnati  advcrfus  emphyreutam; 
▼el  feudatariil,  ad  qucm  legitim^  pcrti* 
Dcbat,  ita  ut  pcrficAa  dida  prcfcripri^ 
fltt»4lM|pr|BMtettlulbettidno.  •> 
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peovcTO  cmphyteuta ,  vc\  vall^Ilo.  Ira 
cirai  Panormic  &  alijs  Barbofa  iaJ.  L 
%,n.  17?.  cflquccommunis  Dodorum 
fentcncia,  proqaavidcri  cdam  poccd 
Britnn    ttf.fnwH ,  f .  t. «.  ^f.amfof^' 
(dehctt§  Hte  taflbeiiadTcitehancam- 
pliationem  proccxlcretanturo  in  Em- 
phyrcufi,  &  fcudo  pcrfona:  privar^,'& 
nullo  modo  ad  Ecclclkm  pcrtinente; 
Nain  ft  IoquaiBiir'de<£mpbyteuft  in 
generali»  prootetiiiin  comprchendic 
cam,quap,  vcl  quoaddominium  dlrcc-' 
tum,  vcl  quo  adutile,  ad  Ecclefiam 
Ipcdat;  non  cxigua  eonilituenda  clt 
diffcrentia  in  pracfcribemlo  diifto  jure* 
AdverA]sdooiiinin,TeI  advcrriis  eios? 
Eoiphyteatam  s  quia  fi  Eoclefia  fit  do- 
niitta,requiruntur  40.  anniad  prxfcri- 
IwndDm  di^u  jus  cmphytcuticum  ad- 
verfiis  iiiam,uc  cx  didis  c6ftat:ad  pracP- 
ctibendfl  tiit€idein  int  Wtetll»  cfiii 
EaphyteucS  laicum,  fatis  runt  30.aniil 
fioetitulo;  quia  jus  emphyteuticu  con- 
ccfTum  laicoin  rc  Ecclcfiaftica  noneft 
Eccicfic,  fed  iaici,contra  quem  30.  iin- 
ais  finetit^ilo  ^fcribi  poteft.  Eftque 
hoc  adeoiM9|j||g^)tt^^^  adveriliit 
Bcclefiam  ^onianain  prflpTcribi  nott 
poflic  minori  tempore ,  quam  f  oo,aiH 
norum  j  tamcn  advcrfus  cmphytcu- 
tam  cjurdcm  Ecclcfiae  Romanas  poteft 
pcvlbibi  jUs  ,  quod.iB  re  illii»  habeK 
^atio  30.  annorum ,  ut  fumitur  ex  ctp, 
id  Mdietttism  dt prdtfcriftiguib.  &  tradic 
ibi  GlofTa  communiter  rccepta,  wr- 
i»^  prificifdJiter,    E  contra  cctam ,  fi 
Bcclefia  habeai  Emphyteiillii^laicain » 
id  cft,  coiui  doitiliiiaBi  direfiiiinllt 
alicojus  Ciici  ,  non  poteft  domiht- 
^  um  utile  ad  Ecclcfiam  pcrtinens  prs(^ 
cribi  advcrfus  illam  mioori  tcmpo* 
TCf  quam  40.  anoorum  1  &  11  fic 
ficclefiii  Romana ,  qnaoi  lee.  anno- 
thmt  c&n  lameo  illod  ^pibm  |us  cm- 
phyteuticum  ,  feu  domiotom  utilc , 
prapfcribi  poflct  advcrfus  laicum  fpa- 
cio  30.  annorum  iioc  tituio ,  ut  ex  fu- 
pradi^ts  patct,    ^'^t'*^  t.i  r.v  ( 


etiam  H  prarfcribens  accepcirit  tmphy* 
tcufim,autfcudum  abco,qui  nbn  crac 
doroinus  dirciflus  filius  »  nam  fi  huic 
domino  putativO  prasftirit  fcrvicium^ 
fietidale  pcr  je.  aoc  4e.  annot ,  cenfi^»- 
tur  prsfcripfifie  fcudum  advcrfufdo*»: 
minum  vcrum^  Ita  ut  d^bcat  nb  co  ag- 
Boici  pro  fcudatario ,  ncc  poilic  a  fcu. 
docxpcili.  ica  Barbof.Mtf./.  1.  n.i;^. 
C0d,.de pr^/crifJ^  ;o.  W  40.  MrJNfHMi^ 
fer /ir^9      1,      de  pnldiciMnA  ^  & 
jm»l,  ifi  fne  ^C.  de  fr/tfcrip,  Ipngi  ttmpg* 
ris  Britc.  in  d.  c.  potmt ,      %.n.  47.  fine^ 
&  exantiquioribat.PtuluK/.  neifutfrMc- 
mmmm ,  9,  t,  Cwd.  dk  jnfoffei&u,  Quod 
.  micllifte,  etittn  fiTerot  domihni  ta^ 
tt^usid  ignoravcrit,  ut  cum  Panorm* 
Alcxand.  &  alijs  refolvit  idcm  Barbo- 
&  ,quihocafimiIi  probat :  nam  iicct 
ad  acqairendam  quafi  poiTefioncm 
jurii  iocorporafii  ,ot  uimniAasiiee-: 
vitnris ,  &C.  ioqtticaoiricitotia ,  &  pa-7 
tientia  verf  domini ,  tamen  fi  quis  ha- 
bcat  ritulum  i  certio ,  qui  non  fic  verul 
dominus  Bindi ,  acquirit  quafi  poflbfli- 
onem  iliius  juris ,  etiaro  vcro  domtoO^' 
igooraote,  &-cooieiquenter  illud  prac^ 
cribet.  d.  Ufefjo^  %.\.f,defvkliciMA^ 
Cy TWiil.x.inij. 7, C.defervitutik.  Jafon. 
/,  3 .  $ .  fx centrario ,n.i\.f.de  acquirend, 
fM.  &  alij.  Addit  autem  iden^  Bar- 
boiaetoli-iviMi-tethjteliol,  qp6d 
in  hoc  cafu  potcft  dbmious  tgiwftiv^ 
rcftitui  adverfus  praefctipcionem  con- 
tra  ipfum  pcrfc^m :  fecus  autem  >  fi 
prtcfcriptum  cflet  contra  vaifallum  ,; 
velemphyteutam ,  quod  per  lioedo- 
i6inus  noir  lildatar.-  Qi^imdin  vci^ 
p^tediAa  rcftitutio  com^tttCidixinialr 
d^,  I.  de  Cenfu  Jell.  1 4.  n.  »79. 
.'.  Ampliabis  ultimo ,  uc  procedant , 
etiam  io  6Uii,quo  feudatariusfundum 
tlientircric  tftqot  licealt«oihini  4ip 
rcAi,  quia  ilihiloffiinus  emptor,  qui^ 
feuduni  bonafide  poflcdic  per  trigin- 
ta  annos,(eCtiruserit ,  )\ixt^dilium  §. 
fi^p^Kftr  1«*  w/40.         titcum  An- 
ttoilk-fWQBriOQr         di  J^4eic9mmif. 

i3<46e|iK  jfACit  «Bcepciim» 
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rtrolvit  Barfcofa  in  d.  /.  4.  H.xUXJ' 
fr4i(crtft,  }0.  vel  ^o.  Mnnm  ,  Coocra, 
JiiliiiBiCittiifn     feUmm.^'  m.»»** 
.  iibieoDcrtriiiin  docec  ptr  tif.  %.Jc  f*- 
fitalit  CtmMli,  verf.  fr*Ufi«\Cr  ftr 
Jmptrhle  ,  verj.  nes  auttm,  defrchtbiU 
fenii  ^Uemtiene  ,  fer  fedtricMm  t  qol- 
bus  juribus  ft^tuitur ,  ut  Iti  hoc  calb 
poffitdoinlomfeadiiaiTMidicare.rul- 

bobllatite  praEfcriptlonc  Ad  quod 
tamcn  fccild  rcfpondeiur,  pcrbaecju- 
ra  folum  cxcludi  prarfcriptioncm  lon- 
gi  tempohs,  noD  autem  teroporb  loo» 
giflimi  triginta  ,vcl  4»»  ftnnOttim » iK 
«zpoiilt  Gloflk  wi.^  UettfitiUis  Ci». 
fwtt ,  «»ri#  fTdfcriptifnt  1  quam  clfe 
communlter  rcceptam  affimnantBal- 
bus ,  Socinus ,  Menocbios,&  ahj,  quoi 
«fert  idcm  Barbofa  mMI.  iSj.  qua««r 
TiteoflifBoiiittrfBpiolittam  mdicit 
}ulius  Cltros/Sf • 

Statuo  tcrtio.  Ad  pr^ftribendum 
*•  jus  empbyteuticum  ,  aut  feudalc  ad- 
vcrfus  privatas  perfonas,  latiscftPoK 
feiEoctimtitido,  flcbonalidcpetlon^ 
tunnBHipiii,  ideft«p6rdecem  ann0i 
Sitcr  prcfcntes  ,  &  pcr  viglnti  intct? 
a^fcnres'  HfC  conclufio  cxplicanda 
cft  per  partes.  Imprimis  trtlm  ,  fiEm*. 
pbyteuhs,  autfcudum  fitBcclcfi^,  *C 
IKinegatorde  prffcriptiooc  advcrfut 
jpfaoi  eeclefiaoi*  M  ftdTerfuspriva* 
tom  cjys  ertiphytcotftm ,  vcl  v  affal  lu  m , 
bcnc  advetfus  illum  difta  pr^fcriptio 
longi  tcmporis  procedit.,ot  cum  Bart* 
&  altjs  tcncnt  Valafc,  dt^ifre  etffhyt\ 
•     %7.  it.  ij.  Gama  deeif.  tj^f,.9tuitk  4« 
late  Co\ir.ilttef,f0Mirif.%,i.i.9» 
€.  &  Mol.  tmt  t.  diff»  7t,n  Suiti'» 
mitur  ex  e*f,  MdMuJientiim  de  pfMfcrift, 
ubi  Gloflk  ,  Panorro.  Felin.  &pbjres 
tiHj ,  quos  Auguft.  Beibofii  ibideiB  re* 
fbrtle  fim  c^kBtMth  n.  i.  Ratio  efll 
^ia'i|aamvis  contM  Hcclefiam  non 
|K)flit  prercribi  minori  fpatio  ,  quanv 
4o.annorum  j  &fifitEcclcfia  Roroa- 
na  qaam<t*»*aoiionitn,tainen  domi- 
hlumBiile^nad^fi^.b^  prgM* 


t-crfusquem  ord^nafio  mo<5o  prcfcri- 
bitiir.  Quod  maxim^.,  ^  finc  dubia 
pcoeedit,  qaandoEc^lefiacooibiaera^ 
de  pofl*effione  pq^ctibtfntis  rfi  e&iin 
cratinfcia ,  ejufque  interer&t  illum|>Oh^ 
tfus  ,  quam  hurc  emphytcutam ,  aut 
vailallum  habcre,  muUi  contranum 
cenfeot ,  tefie  Molioa  fuf,  qui  1  uam  iq 
hoc  l^oteBdam  noo  deelateft 

Deindc  fi  F  mphytcvfil  ^  eMt^odaii^  4I' 
fitdomini  privati ,  cui  ut  pcrfonf  pii^ 
var^  compctit  dominium  dircflG ,  noii 
iblum  contra  ejus  prtvaram  ^mphy* 
teutam ,  m  vflJ&Hom-  •  locom  hai4c 
dida  pr^lcriptio  loogi  temporis,  loj 
etiam  contra  ipfum  dominum ,  at  be* 
nc,  loquendo  de  fv^udo,  docct  Barbofa 
ind.  /,  ».  CW.  de  frttfcrift.  30.  vr/  40, 
MafrMi,»,ftr.  £0  fuodanriento^  quia 
ft^iiefliim  'dofBinioiii  'pr^fcribitoff 
loneotempore  adverfus  privatOscum 
tituTo ,  6f  bonafidc ,  afortiori  prrrcri.» 
bitur  domlnium  utile.  £x  quo  funda* 
jneoto  cidudit  quormndain  fenten^ 
tiaiil « qttos  ibi  folert  ftflbtmMittm  jped^ 
ale  cSt  io  fettdo ,  ot  tn  eo  nqn  (iefi>eat 
locumpr^fcriptiolongi  temporis«iM( 
neceflaria  fit  prf  fcriptio  31».  annorum 
juxta  diiium  ^.fi^itisfer  j©.  gnnas^S' 
jMXtMMtm  cMf,  u  veif,  frMteres.  cun| 
Gtofl*a  ibl ,  fMp|»  fr^er^fime  *  il*^'^^^^ 
tuiisCmrtdii  Qp^  tameo  jtva  ney^fm» 
vincuor :  nam  in  /  i-fi^»it  fer  ^  0.  e^ 
letmo  defcudo  alienato  abfque  con- 
icn/udoouoit  io  quQ  cafu,cumtitulut 
fit  ooltot,  .fltfeHK^^tpf.tnVi^^tf /4^^ 
ItnferiMte ,  de  frebihitM  feuii  d/iettMtit»e 
fer  federknm,  pr^fumit  ju^  malam  fi- 
dcra  In  poflidcmecjt  vitalisalicnatio-' 
nisjadquam  pr^famptionem  tollcn- 
damnon  fufficic  polTefl^io  longi  tem» 
poris  ,fed  neoefar|a  ell  ^ongiffiml  1  Sb 
ideo  pr^fcriptibtiem  ICfligi  temporis  iii 
tali  cafu  excIufK ,  non  vero  in  alijf^Bbi 
titulus ,  Si  bopa  fidcs  intervenit. 

lUud  tandem  htc  notandom,  <i 
^     ..ifis  fitex  paAo,^provlden<- 
-^fiimiin^ii^iiixe^t  properfboi* 
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*fefignatfs,tit  T^ro  Te,  &  ftris  dcfccncTcn. 
tfbos ;  vcl  profo,  ac  ftlio,6L  ncpotc  ma* 
forcnatu,  &flnailcs,ianclK)Ct  «W.: 

^•etephyteWMi»»'**  1«««"  Empfay» 
ttvitk  a^uilitep  fpctoiprKfCTibt  pof- 
ftf,ioxtafaprad"i6H,attamenca  pr«f- 
tij^to  mitrime  nocebit  fucec&wibus , 
^?in  rnvemcutavocan  fiinc^ficcx  tU 
la  habent  yas  <fO«4itUtti  i«  wuaptit.pc* 
^  ftttc  fe««l'«  i»un>  cvirn  antc  talc 
'ttropus  agcrc  non  poffintad  Etnphy- 
teufim  fibi  rcftttucndara  ,non  tncipit , 
ncquc  currit  advejfus  cos  prKfcriptio, 
qxtx  cotpti,&  peiM«  «ft  «w 
£«bffiiris  s  '^tiiA^^ov^  iK>n  valeniA 

non  cnrtil  pi«fcriptio.  /.  i. 
m.  C,  ie  »M9»li  txetftiuu  ,  &  comrou- 
teii.  Ex  quo  fandamento  lcnfini  com» 
munitcr  DoAorcs  noajH^  prsicn* 
fetmatoratufn  ,in  prac^idMi liWGcll 
IBtam,pr«fifcitini  nondumi»otonim, 
Ot  videte  tft  «P«d^  Molinwn  Jiiriftam 
ii.  4.  defrhm^,  c  10.  »v  j.  Ant,  Gom* 
f»  /  40  Taufi  4  ».  ^^.  Moiina  IheoL 

Ji4lM«#,docens.rcs  maioracus,&qu2- 
K5et  alia  bona  rcftitutioni  fubjcaa 
prafcribi  fimplicitcr  temporc  longif- 
fimo  30.  vcl  4 o .ancomtD^ctiam  adyq-r 
ft&facccflbres  ade«-ir*Mttw»'<l«««pi^ 
liIbdowejli«i]^robabiUs,  utctiamfa- 
tetur  Cov^.  apnd  Molinam  Thcol. 
iiiifiif.  fcd  tamen  abilla  alia  fcotcntia, 
tttpotd  magi»  €omrauni,&  meiitt»iua- 
«bta.  recedeodami^'' A  «'^'^  «r'  >. 


i  -  . 


 f 
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IhIo  ,  ;rf  r  cacurrU  temfmfuffitiem  id fr£p 
cribendum  fim  tttnU  ,  feufi  ft  ttert  dd* 
verfas  hn^ttttm  vUtMm  fnp  Jvmtd^M» 
re^  atle^sade  tmKt^iuiem  FwfkjtU^fiki 
hgitime  fifidm ,  &  frebMd»  eem  ex  pr/t- 
/umptiene ,  qits  tonfurfit  ex  e» ,  /fittd  td 
ertmlum  Emfhjtettfis  folverit  toto  tUa  tem* 
fere  unifofmtm  ferfitmem^  etmt^m  dmiit 
Miureceferit',  ».44, 

Smmdt  (fMifftfedit ,  ettt  ^mtj^fefedii 
ftr  deeenninm  .fcieme,  &  f*tie»te  adver^ 
/mrit ,  id  fuffictt ,  ut  ttidm  frdfumttur  fe- 
knmitus  txtriti/uA  im  e&if  extrtjudicin» 
Miu.  iMknt,  .... 

yhi  egitm  demngM  frt^iidici»  ^  mm 
fr/tfumifuf  tituttu  ex  curfu  itngi  temf0»\ 
ris  4dvtrfus  folnm  fitierUem  ;  bene  aa-> 
iem  Advirfui  nsn.  foium  ftlientem ,  fed 
mmmficiftUem,  n$.mhtr/us  /oiventem^ 
^wteifimim  mimmfnfimnt.  n,  45,  • 
^#  ft^itturpr<tfumptit  titnH  emfityten* 
lici ,  tfus  eji ,  ut  canHetfeltttttmeffe  fenfie^ 
nem  ex  certt ,  & fpecifat.eMif*  emfhptiUim 
eittnttdiitu.  ».46.  .  .  , 

' '  Ckm  t/mgtdifdimmlmftftdf^t  mOU 
«4«fff  Mijfi ,  fnfmdSm  litHius  dtndttmi* 
eerum  fr/jtMtiennm^  qu^  ftimn funt  \  non 
AUtem  frdfumitur  titulus ,  ex  qut  diquiti 
infuturum  debeMur,  ibidem. 

^ntfumltfrnknlnr  fuiffe  fotmm  mh^ 
muae  frn^ttitmfi  &  •liegetnr  ctnft^id 
/ufficiti ,  «/  ftifnmmtnr  fuifft  /tk^m  tae. 
ItUceufe^  ^damnegtmt.  n.\7. 

Refftndendumttmen  ejl  tf/irmAtive^ 
f  frtfiesienes  ctntienient  ceuft^feHtit»^ 
it  jdiegttt,  Stenrmimfi mtnctnvenitnt*, 
wmmi.  4t. 

Vntie^  fi.frtlielnr  ftluttm  fuiffe  uuifor'* 
mtm fenfitnem  ^  fNfumttttlilfinsen^- 
teulirus.  tbidem. 

Dut /fecitlin  timittnntun  ,  fiM«i4| 
m  ntmk  ki-  imAmtmkmMtiMt.' , 

Hnrimum  ititereft,  tn  tfuis /e  ttteatnr, 
tfponendtfrafcriftitntm ,  vel  .frnfumfNUtn 

nemtituiiuiiegtti,  a.  ^9'  .? 

>  ^^tndwquit /b  dtfemdit'  MmuJ§ 
frtptiftimem  ^  tdi  iimm  tft  nece^iiu 
liiiifl  jlffr  iJT  aiiffm^ii  frtbare  in*. 

Uiveni/- 
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fervfmfe  tittiUm  c$hritum,  Si  Autem  fe 
(Meatur  prjtfamfthm  ,  iUyet  tUUgtaretitit* 
Um  verum ,  &  viliJiim  Mem, 

Dnm  tdiet  difimiismter  fr^fcri^ti»» 
9tm ,  ^  fmpmfiimm  sf^mttm\ 

5». 

PrAfitmptio  titHli  folumpdteff  nocere  ei, 
fMtrd  quem  MlUgatur.  Prxfcrifti»  dMtem 
0mu^»s  teteet,  «.  51, 

jS^utnd»  tMUentt^tsiis,  mimettpee 

fefi^ju  frsfcriptietti  ,  n»n  Uffieit  peffef^ti 
hreviorft  femporis  dd  pr.tfumend»m  titft' 
lum^  jitim  sd pntfcribtndum  intdli  PMteris, 
Secm  iittem,  qiunde  jm  felitm  nsn  tpfiit, 

'  Xrctff  m  frdfcriUitim  BmfkyNafUm 
fine  titHh  ,  vel  irrter  thfentes  reqniratnr 

maior  ppffe(?i9  ^  (fttam  decennAlis^eatimen 
cnm  prjijhtione  untf«rmis  fenfionis fufficit 
adfrnfnmntJmmtinitmit^mifipt  veltmeiss 
frjtfumptitim  emursrimm,  iM, 
:  Pr^ftimfti»  tituli  En^hyteutici  exdi04 
foffef^fone  decennali ,  etiam  hdbet  locam  4^ 
'verfm  EccUfitm,  Sjjfitnvu  dUqnt  centrsdi* 
esMt.  n.  55. 

^tnd»  quis  prdfcriptiene  ,  velfrsm 
fmtptiene  tituli  Emfhytemici  fe  twetnr^ 
ebtinet  tdverfm  deminnm ,  cr  nen  c»nf- 
Utde  cfutittAte  Emf/hjteufts ,  dnhdc  cen- 
fendA  fit  perfetUA^velfelitmmltres  vitMf 

^iuUcMtdm  e/f»ff^mm*fii9UniMvi' 

^  Ifca  pracfumptionetn ,  ad  quam 
ctiampoceftconAigereEiiiphy- 
tenta  in  dcfeftum  fcriptune, 
liaoc  ftaruoconcluriooem.Quando  ali- 
quis  polTcdic  Emphytcufim  perdeccm 
annos ,  folvcndo  domino  vnlformem 
pcnfionem ,  quam  ipfe  dooiinus  recc- 
piCtSc  noD  conftat  de  dtolo,  nec  cncaf- 
fit  tempus  fufficiens  ad  inducendam 
pracfcrlpdoncm  finetitulo,  poteft  fe 
Cueri  in  pofTeffione  adverfus  dominu 
yolentem  rem  vendicare,  allegando 
conoefltooefii/EgBiphycettfts  libc  Iqgi* 

* 


n.  $.  iiL  1«$ 

quod  ad  titulum  EmpTiytcufis  roTvcric 
pcr  deccnnium  uniformem  pcnfio- 
nem,  camque  dominus  receperit.  His 
eiiim€oociirrencibas,probatarcoocef^ 
fioprfffumptiv^,  neque  aliaprobatio 
eft  nece/Taria  ,  ut  pofTciror  fc  tueri  pof- 
fit.  Ita  ex  communi  Do<f^orum,quos 
lacd  referunt ,  docencCald.  de  renevnt, 
Emfijyt,  q.i^,n,y.&  t».  &Pctni$  Bar- 
boia  im  d.  /.  %*  #•  wr,C§d.defrnfcriff% 
3o.v«/4o.  ««MraMPypoft  Valafc. irj«« 
reEmfhjt.  ff.j.n.-^x.  &(f.^.n.\^.  juxta 
/.  cumde  inrtmverfo  ^  f.  deufur.  drl.lim 
tibm ,  C»d,  de  a^rictl,  (jr  cenfitit ,  Ub,  . 

nbi  Platea.  mm».  3 .  &  ex  dcwArina  Gldi^ 
fac  recepcas ,  in  1.  fervitutes  j^,ff.  defervi* 
tHtib.  Facit  quod  cx  Craveta  de  tntiq^ 
temporis  ,  i.p.  infrinc.  n.  1.  tradit  fatis 
utiiitcr  pro  quotidiana  praxi,Cald.  d.q, 
t^.m.ii.  vtdeltcec»  quando  cum  anci» 
qnicate  cemporis  concmric  alia  prsB^ 
fumptio,  puta  pofleflio,  vcl  quafi  pof- 
feffio  longi  tempons ,  fcientc ,  &  pati- 
ente  advcrfario  ,  quod  tunc  tcmpus 
decem  annorum  dicitur  de  antiquo,  £c 
illttd  fnflicic ,  QfprSBfamatiir  iblemni* 
tas  cxtrinfcca  in  aAts  extrajudidali« 
bus.  Undc  infert,  quod  fi  res  BcdefiaP» 
vel  roinoris  alicnata  cft,  nec  apparec 
de  foJcmnitatibus  requificis,  cmptoc 
autem  rem  poffidec  deoemarinis ,  par- 
te(cieote,&pacteote,  praeTumiTide» 
cur  folemnicas  ezirinfeca  teqaifiu  la 
tali  alienatione. 

Pro  hac  tamen  conclufionc ,  quas  41 
magni  momcnti  cft,  notabisdiligen* 
cer.  Frim6,quaodo  agitor  demagno 
prsfjudicio ,  non  praefumi  titulum  ex 
carfu  longi  temporis  adverfus  folutn 
padenccm  ,  ut  cradic  Barth,  commu-. 
nilcr  reccprus  in  di^f.I.  cumdein  rem 
^n.j.ff. de  ufuiis  ,  &  fumitur ex /, 
mill»X§dtSurtivmidiettf,  bene  anceni 
adverfus  nonfiillkm  patientem,  iede* 
tiam  facientem,ut  advcrfus  folvcntemi 
annuam  praeftationem,^.  /.  Iitibus,C»d, 
eU  Agric»liSt&cen(iiis^  Ub.  it,  ubi  Bar* 
iiiol.«.a.idem  parc  im  d,  i^  tmmdti» 
fMi«v^^iP.7*^iilIafeo»<feilihqnoi  ' 

fdSscc 
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fcfcri  cos  Tequcf^s  ^arbofa  wi/.  /.  i.», 
»47.  C#ii.  <i<-  tw- /fr^/.  jo.  vel  j^n.  MH»* 
fdm.  UndchacFanQaeticulusMnpby- 
leuricus  prfltfiuniMir  in  cafa  Qoftrc  c6- 
plurionisf-quia  ex  pi^ie  recipiencU  u- 
fiiformem  pcnfioncm  ,  non  folum  in- 
Jervcnit  pacicntU  ,  fed  eiiam  fa<^u(n 
pofKivunQ  recipiendi  penfiones^  £c 
iu  proccdic  coBiinuais  fencentia ,  uc 
Balbttm ,  Decium ,  Alcxand.  Felin* 
&  pturcs  alios ,  quos  cicac ,  &  fequicur 
Barbofii  md^Lu  «•  447«  f *  & 
tio.e, 

.  Nocabis  fccundo ,  uc  dida  prae- 
^  iumptiQ  ttcuU  Emphyccacici  procedat^ 
jopuseflc ,  nccooftet  illas  pcnfioncs  fo- 
Jutas  clTe  cx  certa  ,  &  fpccifica  caufa 
Emphytcutici  conrra<ftus  :  alioqui  fo- 
|a  allcgatio,  quod  ex  tali  tituio  fucrinc 
iblutae*  noo  proderic ,  uc  praefunaatur 
«iCttlus  dbligans  in  fiicarum.  Itt  Barbo* 
fa  ind.l.r.n.  z  j  1.  juxta  receptftm  doc- 
crinam  Bart. //»</.  l.  cum  de  in  rem  vrrfg 
ft.\^.f.  denfttris  ,  Mafchard.  deprebat. 

.p*rt,  concluf.  1x15.  nnm,  68.  &  f*»- 
€lilfiime  \%7t,  d  mMP.  ttr.  &  aliorbm, 
<)uos  idem  Barbolarefert,  qui  tradunr, 
.fiquis  aliquid  annuura  folvic  fimpli- 
citer,nullaadjc<^a  cauf^,  praerumi  qui 
dcm  itulum  donarioniscarumpraefta- 
tionum  ,qua;  folucae  funt:  at  non  prac* 
iiimi  tltulum,  undealiqiiidin  fucuruQ 
debcacur>  cum  id  ex  nullo  aAu  pnrae* 
idcnte  inferatur :  fi  aucem  non  folvic 
fimplicitcr,  fcd  cxccrta  caufa,  uc  vcr- 
bi  cau/a,rationeCcnius  ,  quem  paccr 
recipientis  dicicur  fibt ,  &  fuis haeredt^ 
-iNisemifle  in  fiindo,x)oem  foluens  pof^ 
ifidfec,  tunc  prsfumieiinlum,  &  oblig»- 
-tioncm  folvcdi,  etiam  pro  futuro tem»- 
porc,quandiu  rolvcns  fundum  poflc- 
rfcrit,  juxta  dt^iAm  l,  cnm  detn  remver' 
{•^  ff.de  Mffvr.  abiidclardhabecur.  Bx 
qiiAdqAcinaplabeittfertnriuc  cicului 
jBnndiyteuticos  prsfumacor ,  ica  uc  do- 
jninu*  rei  tencatur  habcrc  pro  vcro 
imphytcuta  poflcfrorem ,  qui  annuam 
{>enfionem  longo  ceir^tore  foLvic,  opus 
«fl*e»    copftcc  |iibflfe'ali  09'lBlnm 


penfionem  ex  caufa  tcontrad6s  fim* 
phyccucici ,  atque  uc  talem  k  domioa 
fuiire  recepcam» 

•  .piibium  vev5  eft  s  ntr&m  <|oando  4^ 
|u»hifinodi  caufa  allegatur ,  &  folom 

probaturfo!utasfuifl"e  illas  prarAatio* 
ncs,  fatis  pcrhoc  conftct  fuiflcfotu- 
tas  ex  uli  caufa  ,  &  ita  bene  ipfa cauia, 
ieo  titolus  prc(umflcur,juxu  fupra  dic^ 
ttf  ?Neganc  Salioec.  /.  cnm  dem  rem 
verfn  ,n.6,0d fmem ,  f.  de  nfnrik,  &  tfi 
certis  arinis  ,n.^.  ubi  ctiam  Jafbn.  n.  15'. 
Cod.depMilts^  Scplcriquc  alij,quos  citac 
Barbofa  in  d,  1.  %.  n.  ajj.  qui  fatccur 
hahcfententiam  eflerecepcciffimam^ 
quam  etiaffl  in  fpecie  ,  de  qua  hic  lo* 
quimur,  tencr  Cald.^.  tj.  i^.derettevdt^ 
Empbyt.  fium.  ii.  Probatur,  quia  alioqut 
ncceirarium  cflcc  duo  circa  idem  pra;- 
fumere,  nempc  citulum  aUegatum,  & 
quod  ratiooe  illiot  Iblata»  fuertnt 
prjcftattones  :  jus  autem  iion  ibleC 
admiccere  duo  fpeciaHa  circa"ideiil« 
/.  I,  C»d.  de  dotts  promtfiene. 

Hac  tamcn  in  re  diHinguendum  4! 
eft.  Narovet  prcMe(ies,qafl(proban« 
turiiiifle  faftsc,  convtoiuiitikiilo  aUe* 
gato, vel  non :  fi  conveniunt  \  utquia 
allcgatur  titulus  Emphyteufis  ,&  pro* 
bantur  folunoncs  ,  fcu  pracftationcs 
fu)fl*c  uniformcs  (  quod  cft  proprinm 
eoncraA&  Bmphyrcatici,  Saljo:t.  im 
l,<mferi$  m,  4,.  C-ml,  de  prdfcfifi,  ^p,  vef 
40.  enn^rnm ,  Gama  decif.  14.4,.  n.^.fne^ 
Valafc.  dejure  Em.  hyt.  tf.j.  n.n.lk  alij) 
Ctrac  bene  prxfdmuntur  fadas  ratio- 
tK  tatis  titoii :  nam  ex  qualicate  folu- 
tidnis  colligicur  qui  comraAusprseceA 
fcric ,  Bald,  r^.  ///<rx,  ».  ^.  deMUumH 
bus  ,  Rolandus  conftt.  ^6.  n.  24.  liL  1. 
Jafon.  /.  1.  n.  xjj^.Ced.  dejure  Emphyt.Sc 
alij ,  quos  citac ,  &  fcquitur  Barbofa«ip 
d,l,%,m,  aj9.  &  y^ff. ubiinfpecledo4 
cec ,  facis^  probare  fblutionem  uai<* 
formis  pcnfionis,  ut  debeatprsfumi 
fuiflc  fadam  ratione  tituli  Emphy^ 
tcucici:  &ad  argumencumSaliccri ,  8c 
aliorum,  quatenus  contra  hanc  partem 
fftdemcftMie )  reifd4et,ijlud  proooM 
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ciatot»)  qiiod  ^uo  rpecialia  non  admlc-* 
luncur^circa  idcm,,  ooo  pruccdcre^ 
quaiiiio  niliiin  fpeciale  ▼enic  in  coiife« 
qqendu»  alttriutj  proutin  noAro  c2a 
ftt.^ain  expticationem  dicit  eirc  Bar* 
tholi  rccepti  ifll.fi irqui,  n.  ^t.  ff'.  dfttfm^ 
npitHihui.  Si  aucem  praeAattoncs  non 
conveniapc  citu\o  ,  qui  allcgacur,  uC 
quia  allei^sHrur  i^nilipi  Bmphyceuticm 
non  auceiti  probaiitorfim«rolucioMaa 
uniformcs,  tunc  oportet  probarc,cjua- 
les  qualcs  fucrint,  faAas  fuilTo  ratione 
taiis  cituli.  £c  idem  ecic ,  (i  conftcc  de 
Jtittio  alterios  tltpli » oc  verbi  gntla  i 
locatioms!  Dam  tunc  ratione  iUMi 
frrcdcntur  faftae ,  nifi  probctur  foAai 
poftca  fuiflerationc  tituli  alicpati.  Et 
. in  his ,  ac  fimilibus  cvcncibus  (ohratuc 
•  di  Aa  fentcncia  Saliccti  magis  commu<* 
tiicer  fecepu ,  tic  bcnc;  Barbofa  /ir/tr^  »1 

Notabistertio  ,  plurmiuni  ihtcrcf- 
fe,utrum  alitiuis  fe  tucatur  oppoocnda 
pr«fcriptio.t)$m » AUXlolum  prxfumpn 
tioDciii  citiilt  alleg^ti.»  'Q^iia  inprNoik 
rife  def^odatimmtttione  ceDiporia 
longiflimi^non  opiartet  allcgari,  auc 
probarititulum,  nifi  ubi  juscommuno 
praefcribcmi  rcfiftic,  auc  vchem<to*co-« 
tra  illup)  Aac  prarrutoptio:  fiattteokto^ 

potiat«.4^kiiti  prftTuAipciooaiiitibpftv 
(cm  per  eft  neoed*adui|k  <, ;  ut  (ferTt^  >  & 
fpccificus  titulus  allegetuf .  Utrumque 

fjiis  conflat  cx  di^lis.  Doinderi  op- 
ponatur  pr^fcriptio,  adquam  nccclla-» 
tuis  6lltltllJv«»ut  praifcriptio  longi  t&t 

i]uan4o  jus ,  auC  vehtmcns  pra:fump- 
tio  pra:fcribenti  advcrfstur  ,  fatis  eft 
(illcgarc,&  probarc  ioccrveniiie.Cicu- 
ium  coloratum » fcuqi|J^wo$,facJ^gir 
Hmiwfii&c  ,nifi  obftidi&t  aUq^aiiGi^ 
4Poft?itt5lft.|>racfcribpnti  ignorata  j  uc 
quodrcmaccepcritabco,  qucmvciy 
•^-  cjus  dominum  cxiftimabat:  nonenim 
jjicl^or  titulus  ad  pracfcriptionprn  rc- 
qji(riturci  om,niun(i  fcotpncla  j  &.p?^; 
c,quia  fi  f  itq!\is  (rflfcc  ycruijftatii 

•  »_!  —  __  _^^...^  /VI. 


efret  poflcfTor^ncc  cflct  neCefi^rius  cuf* 
ius  temporis ,  ut  fc  cucri  poflet»  Si  au* 
iefQ  ft>lapr«ittini>tioiietitttli  tt  VAu^ 
tiur«debeta]Iegaretitalttiti-iretti|tt » a0' 
Validum  ,cx  quo  (tacim  ab  iDicio  po* 
tucrit  transfcrri  iu$,  autdominiurarei^' 
dc  qua  agitur  J  alioqui  fuccumbet,quia 
quandofolumcillocus  allegandi  dic«t 
twn  pratlniDpcioiieiii ,  ttofi  fupplctur 
lifiiliB  defedus  ticiili  proptcr  curfuoi. 
tcmporis ,  uc  in  pracfcriptione  \  fcd  fo* 
lumcxcurfu  tcmporis  »  quoquisrem 
po0idct,  pracfumit  juseum  ab  initia- 
BaboiiTe  veirtiDD,  aclegicimum.titttluou 
&  tdeo,  fi  Dofi  allegcc  ticulum  verttin  » 
(ed  coloratum ,  ut  diceOdo  fe  remob«i« 
tinuifleabco,  qucm  perinvincibifem 
errorcm  crcdcbat  dominum  ,  nibil 
prQponic,.quofetuacur. 
i.  .(w.&ihifiCOfimrdoplex  tii«rd  difer»*  ^ 
]S9eAi.RrtQiDlD'di^;  qudd  pcrfc^a  prs^* 
criptiofte ,  fi  fuf^ervcniat  roticia  ,  noit 
incecvcnifTc  &  pnncipio  ntulum  vali* 
duq\»tucus  niiiilommuscA  praeitnbcns 

ciUttito  £»roccoi)yrcimtiaf,iit  beod 
Cov*tK:w^.  pffff»*  §.  t.  mmh  u 
&omncs.  Ubi  autcmfolum  ftacpr»* 
fumptip  ,  qliod  titulus  nb  inltio  inrcf 
vcDcric ,  fifupctveoiac  fcicntia,titu!uni  - 
liiifleDHUuQ^^i.SQD  poteA  in  confcicnt 
ciafiUa  i!iti}|vi*alW«afi  ^  nec  fetiiied 
t)ii;  #br4Ul^  prAeedenteto  pr«fump« 
tioncm ,  qufleiineccirari^  ceiPat,  ddveOi* 
enta  fOicntia  j,n  contrarium.  Ica  cum 
Fi^t>Mcxapd.  ^  aliis  Barbofa  h 

^3^m,  Sccupdum  eft ,  quod  ailcgi^ 
ta,  &  probata  lcgitima  prarfcriptionc  , 
pcrimitur  a<flio,  &  intentio  adverfarij, 
qui  ampiius  Qon  a.uditur./«  mpur,  Ctd^ 

HmtfAtioite  im  6.  non  ita  ^ier6  allof 

gatd/  &  admifTS  pra^fumpcionetitiiUi 
liaceoim  nonobftante ,  poteft  advcr* 
fgiiliisprobare  cor^arium,&  ficcontra 
poii4l^cm,ojl^riere,  ut  docec  Baiv 
Dftl^AlP*  ».  »U»  Dcciuipi ,  ?i|>» 
MK,.taUot,^qAospi^<  «Bl^lMii  t.>i 
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advf  rrU  ,hu]iifmocli  pracfumption^ 
non  ciT^  ^uris ,  &  de  jurc ;  aljot^ui  non 
po^<36  iuliAicii  profancHi  incontratiiiimi 
iaquibM^  «ytirmbas  conrentic  Brtcras  n» 

Addit  praeterca  aliam  notabifem 
ci"iif.'rentiam  Carbora  in  d,  i.  i.  »»  ni. 
ttbi  docet  prjcfuiupttonona  tttali  folfiani 
pofe  totett  iMi  ^  oontra  qvem  aHejgtf^ 
Uor,  juxta  rcguUm  /./^  §.  tfitfidm*' 
w*,ff.depd£lis,U  ita  interminis  ffa- 
dl  a  Raino  lonfU.  1^5.  ».  //*.  i.  Ac 
fero  prflercripiioncm  omnibus  nocc- 
fe-juxta/^  i,ff  ufiK^ion.  idqae.lHill» 
Crfflat  ^fttmii  qt^niam  Infeceftfdrt^ 
isenflonfs  per  longum  tempus  proba- 
unrdominlum  ,  &  poflcffio  rccipicntis 
advcrfus  folvcnteroinon  aatcm  advct^ 
fus  tcrtios ,  up^  iMierdUeAj  ydf  ^Je,iMfi 
'''  itiMmemumm  ;  &  'tsoicii  £qoil^^to 
Eemporc  reccpitpenfibilM>«cirtdtt^ 
ficpraefcriptio ,  ca  jtfitta  naturam  praef- 
cripcionis  omnibus  nocebic,  fecundQ 
fiaith.  /.  ad  prehsthMem  d^mmsj ,  C»di  Je 
item  yfcHlittCB     cif.  later  JUttUfi 

fcrt.  '  '  ' 

Nocibisquarto  ,quandofumus  ifi 
materia ,  in  qua  jus  rcfiftic  prarfcriptio;^ 
tri, ut io&efmiois ♦  rij. ».  dif^xfciHJfiiiM 
jkcMetodfl  pr«fdiM4iettlaii()'  eit  fol^ 
leOione  minloH^ceili^iiSi  qtiiNxdqutti 
«dprsBfcribendum  in  tkti  mnteria  ftj- 
quipifur  ,  uttraditBart.' de  in.tm 
vcrjt  j  ».  7.  §.  de  ufwis ,  fcjucm  (e(|(Kb^ 
BaI<lBf  I.  fMlSs  frinei^Alifi  fi  .m 
«.^  Sc^ttdWictic  Bairbbra  in  d0M4^^ 
fgk  nwM.  1 10 .  Cod.  di  phfcrfpt.  J  tMf 
40.  Mnoram.  Undc,  fi  unus  praslatui 
probct  fc  per  longum  ttmpus  pcrcepi(^ 
dccimas  in  parocbli  ilccrlus  >q«^atfi 
fM^itrcripciOtii  j(rid5i^ufnerdini#>4lf(HI 
{xfzftim^t  ex'  tarr  pei^dft^o^e  etial 
habuifle  titulum  fuflScienWrti ,  fed  opus 
crit .  ut  probct  cas  perciptfle  i  tempo- 
re,  dc  Gtiitts  iuicio  ^n  eft  eaetoOi^ia ; 
pMtftaa«tt?afait  |Mcff^i6h6»^^oi^ 
Itatr  tfi^ H^i  '^i  Ik  frdfeHf^,  im%t 


Emphytdbfi. 

rcfiftic  ;  fcd  tantom  roin  atKftif  ,  tiiD^ 
icxxdcncgans  prajfcripiionem^,non  vi*- 
ddNDr 'inchidcre'-,  fi?u  dencgiare  pra> 
lomptionem ,  ttt^tnultis  allegalfis  notat 
Ba»bofa  fnpr*  num.  jsa.  Undc'  licet  ad 
pra^  (cribendam  Empi-iytcurim,^ijtfcui" 
<ium  fmetitulorcquifantur  dc  jure  50. 
auc  4*.  anni,  &  cum  tihilo  20.  inte^ 
«Oyfeiitctittxta  ro)«if  di)ftd-i  Mmcn  ad 
pnsfumcndum  titulun»,feU  InVefntuX 
ram  ,  qua  pofrcffor  fctucripofliC, fuffli 
citdccennalispoffcffio  cum  prarftatio* 
ne  uaitbrmis  pcofionis,  &  allegatione 
tictrti>  ut  cx  fu^adt^lU  ctflnftat.Hoc  ca- 
aicbincclligc,nm'iirct  v<<btmens  prd 
famprio  in  coticrarittm,qai)d'«iiam  be^ 
ncadvcrticBarbofa  proxlmecitatus. 

h40cabisultitno,di(flampra:fump-  « 
tioBcm-tituliBniphyteuttcinon  folum 
haberc  locum  'in  Emphyttttfi  lilicol»^ 
rl ,  (ed  etiamlA  Bccleriaftica ,  ilt  bcil6 
Barbofa  d.t.i.  n.tt^,  Cod.  de fntfcrlft,  • 
jo.  vcl 40.  SftHsrum  j  quldquid  Menoc. 
iflcootrarjum  pofk  aliosfcnpfcrit.//^.^. 
ie  frtfmtiftieB:  fr^umfK.  iUl;  j 
quia:  *iujiiraio4ii  prmfym^^  locteni 
ctiam  iiaber  in  foro  Ecdcfiaftico  juSI 
taGloifam  tn  r/ih,  pcrvfnlt ,  iifrh,  Cen, 
fmtgiurdtuu,  confequen- 
iqrttdMfliii  «cctdiara ,  &  flfcum ,  uc 
•AMtttit  Deofus  L  cm  Wm<i^^fn/i 
t&ilifi  detftsr,  Jttfon. /.  fi  teftit  kitnit 
»t  v^i Cvd,  de  p^a ,  Alclahrt-  de  frdi 
/*tnftlf^^:U  jfrdfumpt.  51.  iid  }ntm^  U 
idfein  Menoqh.  fibi  contparius  eeden^ 
m  ^^ft4urnft.~  i%u-'k-^wM^^%u  Obi  la- 
Ci6i6e^«(iuki««iciids  Do<^orn>^S|>rOb^  . 
otiara  «dverfus  Eccicfiam^^ftfeAiiiipci^ 
Onemiapi  ex  prarlUtiofie'  -dcccnna* 
iii  Quod  cciam  teocre  vidctur  Garaa 
A«/  »4?.  «Mii/^/  dum  aflerit  quod 
qftfWib  drca"BA>^yteafiaf  %fiir  d* 
^aefiimeodo  CdtlfiidiU  Bcilifitt  ;  fuj^ 
ciahcdccem'irhnl.         r      :<  , 

lllud  tarticn  iad  comptcmentum  f4 
prbodfi^M6ln>c'i^licacione  indigec,  ail 
ql«b«lo4lii9i<UfN0fbriptiOoC;^  bra»^ 
i^^otoe  £i»|ilitteuii^ 'l^iiibctifcV  ll 
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ftal  de  qUalititetalisEmphyteufisCan 
vidclice?  ftc  pcrpitui ,  *  vel  folura  ad 
rrcs  vitas?  qu4is  nam  jadicandafiO 

ponfib-eil*  fi^igaitur  deEmphyteufiEc- 
dcfiaftici^^^cnftri  dcbcrc  conccfTam 
adtrcsvitAsl  fiisbdhaecTit  Emphyteu- 
fis  Ecclcfufticjc  natura ,  ut/ecMndum 
jus  comtAurtd  iblum  ad*ef^ta$  coii- 
ccdi  poflit ,  Authtmt,  i*  alin*nd,  f . 
li^hju^m^  nlUt.  a.  SValftem  a|a. 
turde  Emdhytcufi  raeculari,cenfcndam 
cff6^cfpcf*iatn ,  quiaharcctiamcft  na- 
tura  talis  Emphyteufis.  ItaGama  i^^* 
r^U^>iM.i.3.ageiis  «»  fibvphyWRifi  . 
.  djiia*»gehnafiai«  '^ofcffioncm 

«Wfcf ipta*  Barb.  in  d,  l  «•  n. 
Cci.de  fr^r.  30.  vel  4.0.  *nnorum.  ubL 
plures  refert ,  loquitur  tam  de  Emphy- 
^eufi  pf«a;fcripta ,  quatti '  pratffiK^pta  >^ 

▼immi,  pluribus  ctiani  relatis  Frai?. 
•ww.  j.  diip.  «flw:  ?.  <5-.  +.  Citan 

ctiam  pofrunt  pro  eadcm 

4&j«r«  Emphf*  f .  »•  »•  "-^^  Mf^*fiiMm 

Ptier  *lollna  iiiiira.^  dffp'  445- 
diiro  abfolut^  docent ,  quod  in  dubio 
<icbet  Emphyteufis  faecularis  prasfumi 
pcrpetua :  h  cclcfiaftic»  vcro  'oluon  ad 
tres  vitas ,  feu  geocrationet.  Qjiodol- 
«SkDuitt  ^deretinn  Wemi^tif^ttmi, 
§,  t,n.ydil9ctt§. 

Limitaritamenfolethapc  rcfolutio, 
ut  foliim  procedat,  quando  confuciu- 
do  conccdcnti8,aut  rc^ionkeft  iiiOer- 
ta  ,  &dffohms:  aliHeiiioi  fecuBdBiii 
gegtoois,  vcl  concedentii  morcm,cen- 
feridcbere  Emphytcufim  conceflam, 
Mxta  repulam  l.fem^er  infiifnUtttmbits, 
ff,  dere^ulis  jnrii.  Itaquc ,  ubi  Emphf 
^ufis  fjecularis  feciwdtom-  fegtoilii» 
aiit:6onceaeiiiis  confeemdi^  tnn 
folct  coQce^  ultra  trcs  vitas ,  nondc- 
berc  ccnfcri  pcrtuam ,  quando  titu- 
}u5  non  appatet  ,fedtantam  pratfumi- 
*    tgr  ex  diuturna  pofleffionc,  juxta  fupra 
^iaaiqu«jqpo:adlfcttC,ntfciUect  noa 

4pbpatteafeii.pap»oi%ibihnri 


nus  fundatam  intentionein  In  confue« 
tudtnc,  &  poCeflor  niliil  io  comrtilum 
probtft.  Ita  in  (>ecic  •Bail>oar/iifr4«r«* 
ti7.&frq<j.  &  io  tcrminis  gcncralibus 
V.iiafcuS  Ifcis  froxime  citttis ,  Caldas 
dencminMtione  Em^/jteufis ,  ^Mfi,  ij,  m. 
6,  &  r.  &  *hj ,  quQS  ref^runt,  Idemte^ 
twrfeifctus/M/Tu^  ubi  eddiciii  regno 
IdifiDinitf  cenfendam  efle  cOnircflanL 
Emphytcufim  folum  ad  tres  vitas,qudd 
in  hoc  regno  ita  foleat  concedi.  ' 

Pracdrda  limitatio  vcra  cft ,  ac  P''^-  w 
ccdit  finc dubio;;  ^Hdo  agitur  de Bm»  ' 
phycci^fi  prfl^umptii:at,fiagamus  de 
Eiapl^ceiifi  pra:fcripta ,  res  cft  dubia, 
&  coBtrovcrfa  ,  ut  videre  eft  apud  Ga- 
msLTa  didd  dectf.  176.  Ubi  ciim  in  cau- 
fa  quadam  proponeretur  prtfsfcrtptam 
efic  ((toandAmEmphyteufim  fiBCotarem' 
<j>tti«l  annorom  +0.  in  regionc  Inte* 
wimnenfi,ubi  calci^Emphytcufes  folum? 
ad  trcs  vitas  conccdi  confucverant j  Sc 
dabicarcEur,an  ccnfeoda  eifetpcrpe- 
tua  juxM  fiatOf*^  MliomBmphytco- 
^mifloe^liim  ad  tres  vitas  juxta  con^ 
fuetudirtcm  fCffionisj  judicatum  fuit, 
ccnfendim  elTe  perpetuam  :  &  af- 
firmat  idcm  Gama  namer,  uitim»^ 
hanc  partcm  eifc  veram  ,^iblete  ap^. 
probaci  ii- Senato^'  *bo  fMttMMxxbi 
qoiar  ^ovlbrlptio  fcquitur  naturam/ 
qoamrcsipfadc  jupc  habct  juxtaBa!- 
dum         ultimo  defeudo  d*t§  invteem 
legis  (omm/(fori£ ,  ftmih  1.  MiWlOWiilltta> 
tamciJ ,  quod  %i  tali  evcfitu  dcbdat . 
Boi^h^cofis  cenferi  tamitm  ad  tre* 
vitas ,  vidctur  vcfius ,  ut  apord  eundcm' 
Garaam  dcfcndic  quidam  docflus  Sc- 
nator  in  praediaa  caufa ,  6c  tradic  BafJ 
bofa  fuyr*       tijr.  com-Oewirr  >• 
vmnnmctf,  17:  dbccntc, 
quod  licct  Emphytcufis  Ecplefiaftica 
cx  fua  natura  habcac,  ut  fclum  concc- 
datur  in  tres  gcncrationes ,  tamcn  fi 
cx  loci  confuetudioc  folcat  conoedl 
in  pcrpecoum,8c  ibi  pcr  praffcriptio- 
nem  acqoirator,  ceofenda  cft  przfcrip* 
tajuxtatalem  confucrudinem  ,&non 
lecudumnatutam,  quambabctde  jurer 
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mmmuiL  WimiiAfmmim  quit 
|fi«rcripcio  «qiilpmnr.paAp^  &  ta»* 

tum  tribuit,  qu^ncatn  tribucrct  padani 
iuito  CJIolTara,  Baldum,  &  Salicctum 
(70</.  /ervifutHtts,  Tiraqucl. 
^^rimp^tif,  fMjt.  30.  ffKm.  1.  Valafc. 
^  jMre  Emfhyitut.  M». 

.  Wol.  f.  AcqHe-ili.jiiQ« 

plicitcr  abfquc  ulla  tcmporis  pra:fi- 
«itione  initum  cffcc  paaum  Bmphy- 
tcuticuip  ,  iaiclligcndum  crat  juxta 
.C«B|ii«ni4|QetD  Joci,  juxta  rcgulam 
l,fimm  imfifuUHfmikm,  /  dePegMlis 

infine , ff^  de  /EdtUt$o  ediffp.:  crgo  qU^i** 
do  fimplicitcf  ,  &L  indcfinit^  fiicrit 
prafcripta  Empbyi^CMfis  ra^cularis ,  u- 
bi  cft  conriiciiMlo ,  WC  fiilct  fe  mphyccu- 
icsfolum  adtrcs  vitas  coocedMKiir, 
non  dcbcc  ccnfcri  quafita  Emphytcu- 
fispcrpccua,  fcd  UQCuaiad  ctef  vi-. 

^  .  Hiac.  vcr&  alitid  cmcrglt  A*bium  - 
in  qiuDam  vita  conOkui  Mhm.ua$9 
fcflbr,  cui  ob  di(ftam  pratfumjijiowwwy 
vcl  prafcripcionem  ad/udicatur  Em- 
phyteufij  trium  vitarum  ?  Ad  quod 
^'^nAiW^mn  Gama  dedf.  ,44.  „um. 
|.  d-  «n*^       tumj  |,  quod  quando 
£mj>hyccuca  prcdicfio  nodo  fpctfbOi* 
▼it  jus  fuum,  &  non  confbe^aafie 
iccunda ,  aut  tertia  vita ,  jiidicandum 
Oft  indubiocflc  tcrtlam  vitam  iuxca 
BaldoaiiM»'^  fed  &ftp4elf.r^  ,4, 
Ji$mrm>ef^f^de]mtlnrmd»,  Quorfrcti. 
am  probat  Brittu»  fif,  mgmm.  i.  fem-* 
M^cmif,  &  l.fem^  in  fiipnU^ 
rr^W.  imis,  &  Gabriel 
JUmn.  mt}.  17.  nnm.  II.  Atque  iu 
.  i«pkii:iadioBciimaie  aflin&ac 
;  ^tnzdiatdecif,i76.frm>  . 
.  fefinem.  Undchaec  :   \-  ■ 
^  •         icot]cotiain{Ka..  —  : 
i  ,  ati  OBQcadA 
eft. .  . 


e 


/    SBCXIO  TERTIA;  j  ^ 

i^Ucmdm'  ^  d/iifir^euffs 
.  $aumes ,  ^J^ie/  y^  ^l^v  .<yn 

SOMM^StfVM.j. 

ciejufttc4m,& SecmUrem,ftmC0mmMnemi 

rt  csnpnict,  ¥onc  imtem  jmi  iUviU  .  9m 
:\f^^i9Mwmfii£ccUfi»fiicjt  ccmeffm 

i    ^^ir  Zmfhytemts  Uiem  pr^tditfim 
^txemMus  »,»  efi  a  irihntis^d, 
t^tt  imftfms  fer  fHtfittem  Uictm 

^jri^  )ml  eimUs  di^mimtU  On^ 
m^dum,  Cr  fermmmfMccedendiinEmphf^ 
teuhm  Ucnm  i^c^„,  EikpiiyteMfi 
^^Mica  ferfmis  f^uUfibns  .imctgM  ^4 


/^'^tmMkmBmpiiytet^jikiima^ 
fMr,Mm,&  eam,ijtisdicitnrexHa§&fri^ 
^cmtefeuFMmitiMris.      fmrMrtmffm  .^. 
mwikrtftt  rmnfn.  <o.  j  ^ 

2  ^'^h*''^*  ^f^iitsriMfiduiividitgrm 
^^^tmiMmmiri^mixlk  Hidem.  i 

^j^^^temhmfiikdm^VmSmeitlM 

tstUMmcmciliimtm.n.6i. 

CmEmfirfteufis^^x  P4Be,& Hrmmdtm 
tgmtnmrFMmtliMris^ihid 

u!^'lT!**r  ^h^^jis  fit ,  Mmmsmfit 
^''^^«^feqmmimnmmltiefieamsdktia^ 
/fpfmrmmsiifmitmgimitmim.4u ' 

-  ■      ■  ■  .  T 

E^P^P^  «encralitet  acccpr«  f  s 
«iMh|itedldiviiio,cuin»  cog* 

laiAi 
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tcufis  ex  parte  materiae  in  Ecclcfiafti- 
C4m,&  (^cularem,  fcu  coinmuncra, 
E^Iefiadica  dicicur ,  quas  cft  de  re  £c- 1 
tHfiim ,  id  cft  v    Eccleriam  quo  ad  di-» : 
teAumdominium  pertinente.  Com-- 
munis,  (eu  fxcularis  ,&  profanaeft,; 
quajcunquc  alia,  fcu,  quSE  cft  dc  rcbus, 
quarum  dominium  dire^um  ad  Eccien 
fiaixi  noo  penioet.  Hcc  idi  vi£o ,  &  pac^: 
^Hifiieias.CQgnttio  'eftofoniji^  aecefljU 
ria  propter  multa ,  quat  cdnvcniunc 
Emphyccufi  Ecclcfiafticac ,  non  vero 
communi ;  &  ^  contra,  ut  tum  cjcfu- 
praditflis,  tummagis  exdhrendjslnflo^ 
ippro^eilu  hajus  outerijB  conftabit^ 
Qiiod  cx  co  podffimiim  pro\'enic,quia 
Enj/Hytcufescommuncs  fubdnnturja-' 
ri  civili ,  ejufquc  dlfpofitioni  incis  fta- 
uir,  Emphyceufcs .  vcco  Ecclcfuilica: 
'  fubduntuc  )ori  eanonie0.i.^ccircai  tn» 
ftatur  difpofitioni  iuris  clvilis,  nifi 
quatcnus  exprciTc  ,  vel  tacir^  ab  Ec- 
clcfiifucrir  approbarum  ,ut  eft  com- 
munis  fentcntia ,  quam  relatis  alijs 
tradunt  Valafcus  Je  jinre  Emphjteutico , 

h,  Molina  tnn»  t>  dif^t.  44  num, 

Confonant  Ordinationes  Lnfiranac, 
librt  4.  ///.  j,  Ubi  exprelTc  de- 

ccrnitur ,  ut  circa  bona  Ecclefiaftica 
in  Emphyteolnn  concefla  ,  fervecnr 
foscanonicum.  Et  ratio  eft ,  quia  tam^ 
per(bns,qu^m  bona  Ecclefiaftica  a  ct« 
vili  poteftatc  ftint  cxempta  ,  uc  pateC 
ex  CAp.EcclepsfAnBM  Ufurit^de  conftitih- 
{itathns,  ubi  /cribentes;  &  latiilim^  Att* 
goRinos  BatbofitWfftffAsiMf  «dnmh^ 
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Circa  hoc  tamen  adverto ,  licet^ 
quando  res  Ecclefiaftica  concefTa  cft 
in Emphytcufiro alicui  laico,  talis  Em- 
phyteufis  fimpticitec  fit  ScxMaftiCa;? 
eo  qnod  domtnioa  difeAom  rci  fic 
penes  Ecclefiam  i  attamcn  utilc  do- 
minium  illius  clTc  mer^  laicum  ,  ut- 
potc  ad  perfonam  laicam  fpe<ftans  ,  & 
difpofitioni  juris  civilis,  ac  laicacpo- 
feflads  fnbialtere  ,  quenmdmodiiftf 
cstera  bon^ltlbofttmriit  bane  odvti^ 


tlt  Valafcus  dejnre  Emphyteatk»  ^ff.t^, 
mum.  is.poft  multos  alios,  quos  ibidcm 
reiert,  &  tradit  ctiam  Molma  di&a 
MniP.s-;£c  quorecepto  pnncipiomnU 
ta  pro  quotidiana  fermd  praxi  it^** 
runtur.  Indc  cnim  infcrt  idcm  Vala/c^ 
&  Molina  ,  laicos  Emphyteutas  praj- 
diorum  Ecclefia;  non  cflc  cxemptosa 
tribotfs  &  oolleAls ,  qvae  per  ilaican\ 
poteftatem  imponuocorf  qoamvis'con« 
trarium  teneant  aliqui  apud  Auc^ufti- 
nu m  Barbofam  Ub.  1 . ynis  EcclcfiAftici^ 
(*f.i9^  punier,  6i.  Ircm  lcgcm  civi- 
lem ,  qua  io  aliquibus  rcgnis  concedi-* 
tor  proximiori  confitn^tnebiosrctra» 
beodi rem  venditam  i  confanguineo, 
locum  etiam  bnbcrcin  Emphyceufi  Ec- 
clcfia:,  fi  Emphyrcuta  fuumdominium 
utilc  vcndac  ahcui  cxtranco.  Infcrunc 
etiam  Gama  di€if*%.  wMm,  6.  &  dec.  1  . 
mim,'6f,&dnifia%.  *ttdS  ^dj.mnm.  j.fol^' 
>)i\r\.colHmn,  t,  &  .  ..i,  quosrcferc  ,  ju- 
ra  civilia  difpioncniia  circa  modum  ,  8c 
formam  fucccdendi  in  Emphyccufi, 
procedereetiam  in  Emphyteufi  Ecde- 
fofkcolaribus  per/bnis  concefla,  ut» 
quodpoflint  Aiccederc  ctiam  illcgrtU 
mi.6c  alia  hujufmodi,  de  quibus  Mo- 
Xm^xdtciA  difo.  446.  n.  4.  Q\\x  ra- 
mendifficultatc  non  carent,  ut  (uis  io- 
cfs  videbimos.  Interhn  ver^  placet» 
quod  idcm  Molina  io  gcDeraUaftirmat^ 
difpofitionem  legum  civi-Iium  vim  hi- 
berc  circaurih;  dominium  rcrum  Ec- 
clesiafticarum,quaDdo  indc  non  fequi- 
tor  ar^ri ,  aot  lasarl:  contra^^  Eqa* 
phyteotioos  loBoefcBSisB  incoipmodum; 
iedtaocilimquandotaleiticommodolii ' 
nonfequirur. 

Sccundo  dividftur  Emphyrcu^is  e^t 
parte  pcrfonarum,  quibus  concedicur^ 
ioEmphyteusim  hscrcdltariam ,  &  in 
cam,qofltdidtorex  pa6lo,St  providcn- 
tia  ,  qua;  ali^s  etiam  appellari  folcr,  fa- 
miliaris.  Emphytcusis  haircdicnria  cft, 
ad  cujus  fucccllionem  cx  vi  concefiio- 
nis,(ea  viinveftfcors  primo  acqoittMl 
hS^^  filtom  admitcuotorhttreddi  Ipi 
topnmiacqniieotis,  ita  bc  fic  quali»!! 

Ra  omni- 
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omnino  fequifita  ad  fucccdcndum  in 
iUam,  cflcharcdcm,  faltem  primi  pof- 
fcflbris.  Expado,^;  providentiaeft^in 
Gu jus  focoeffione  nd  poftulacur ,  ut  qui  * 
infam  fuccefluri  funt,  fint  hasredei  fl^i* 
cu)us  prioris  polTcflbris.  Ira  utrumque 
divifionismcmbrum  cxplicant ,  &  in- 
tcUigunccomroumtcr  Dodores,  uca* 
pud  infra  citandos  ▼idere  lic^.  •Porr& 
Emphyceusis  bflercdicaria  fubdividitur 
Iffi  haercdicanam  purd  ,&  harcditariam 
iTJixtd.  Pura  cft  ,  quac  aUcui  fimplicitcr 
cft  cdccffapro  ipfo,  iic  quibuicuqiic  cjus 
ha:redibu»^Mixtac!t,qu9cA  aUcifi  con« 
cefla  pro  ipfo,&  ejus  faxredUitishaben- 
tibuscercam  aliqnaio.!qualiaitcBa  io 
conccflione  conrcntaiii  ,"ufprn  hrrre-' 
dibus  ,  qui  fint  JcrccnHchcc<,  aui  con- 
fanguinci  ipsius  pnun  ucquircntis  ,  ita 
UC  ad  fuccedendum  iilillaiB  non  latif 
fit  efle  hcrc  dc  m ,  fcd  flmuTetSain  lequf*-. 
ratur  ,  quod  habcat  eam  qaallcacem  f 
pcrquam  conccllio  UmirArur, 

Hsc(ubdivisio  abommbus  cciam 
tt  ipfa  admiccicur,  quamvis  aUquiJMbil 
fiibaividendOiBinphyceusim  immedi-. 
atddividanctn  cria  membra,  nimirum 
in  hacrcditariam ,  famiUarcm  ,  fcu  cx 
pafto,&  providcncia ,  &  mixcam  cx  u- 
traque,  inccnigcntes  pcr  primum 
bnim,quam  nos  appeltamus  bcredicaC* 
riam  pur^ ,  Sc  per  tertiam ,  qaam  dici* 
nras  haercditariammixtc',  qua?  propte- 
rea  dici  potcft  mixta  cx  ha:rcditaria,& 
f^miiiari ,  quia  aUquid  utriufquc  parti-; 
cipat :  quatenus  tinim  requiric ,  ut  fuo*! 
cenurus  in  camiitbsfes,cOnvenic  cum 
'  hcredicaria ;  &  quacenus  non  auilibec 
haTcs  in  cam  potcft  fucccdcrc,fcd  ran- 
lum  qui  Uabct  fimul  aUam  quaUtatcm 
In  conceiHone  cooteiita,convcnit  cum' 
fiontliari ,  feu  ex  pado,&  providentta.' 
Ca;terum  cum  dcreconftct,  parum 
rcfcrt,  utrum  hoc,  autillo  modo  divi- 
das ,  aur  appcUcs .  Authores  tamcn  frc- 
qucntius  utuntur  ccrminis  prioris divi- 
lionis»  quam  idcircomagis  prolKunus. 
Iliad  ctiam  adverte,  Emphyteusim» 
fiWIA  dicimm«i.ptAO|&ptOf ideiitia^ 


Emphyteufi. 

appcUari  famiUarem  ,  quU  ordinarii 
conccditur  pro  his,  qui  funt  dc  fami- 
lia ,  &:  Unea  primiproCeiroris :  non  au* 
tem  quodhocfitneceftatiom  ad  ca»' 
fpeciemEmphyteaiis^fiafidetiam  con^ 
ccdi  potcft  ,  &  Ht-pc  conccditur ,  ucdc- 
vcnirc  poflic  ad  cos,  qui dc  famiUa  non 
funt,  ucquando  conccdicur  cum  poce- 
ftatcrnomioandiadtam ,  quepa  poftf^ 
ion  voloericfivc  fic  de  famUta,fiveDO(i»:  ■ 
Ut  benc  advcrcic  Mol.^/y^.  ^^j.».  8.  '  i% 

Ex  hac  divisionc  ,  &  plcna  cogniti- 
onc  parcium  illius  m  parciculan  ,  pcn- 
dcc  decifio  graviffimarom  quai;ftionum 
im^  in  pruch  occorreodoin.  'NaDhH 
Emphytcusis  eft  ha:rcdicaria,tenebttur 
fucccflor,  idcmquc  ha:rcs  Emjrhyteu- 
c«defundli  fubirc  oncra  harcdiraria 
ex  ipia  Emphy teusi,  quamvis  mvenxa- 
taamxonficiflt;»  recas-ver6li  hcre^ta> 
liia  non  fic.  itcm ,  fi  Emphyceusis  hajrc* 
dicartacfl,  dividitur  intcr  harcdcs  Em-' 
phyccuta;  pro  portionibus  ha:redita- 
rijs ,  ficut  aiu  bona  dcfunAi,/.  itemprjt^ 
dU,ff,fimilU  tmfeaidd  1 11  aotiera  haerc- 
ditartanonrtc^ali^  taiB^  partitioni  ob* 
noxia  ,ut  quae  aiicui  conoefla  eft  ^ 
ipfo,  fic  poltcriscjus  in  pcrpetuum ,  di- 
vidciurmccr  hos  pro  portionibu"?  a:- 
quis,licettoaEquaUccr  ad  ha:rcditatcm 
^rint  vocaci :  nmiUtcr,rt  Emphytcu- 
f is  «  quam  qois  pro  fe ,  &  defccnciaici- 
bus  impctravit,  hacrcditaria  non  cft, 
pofllintcjus  defcendcntcs  in  cam  fuc- 
ccdcre,  quamvis  hsrcdcs  nonfinc,  aoc 
bflBicditatem  repodieot/.recas  ancem  ^ 
n  eft  hacrcditaria.  Ec  pleciqtlC  alia.hia 
fimilia,  dc  quibusin  progreflu  agemus, 
in  banc,vcl  illam  partcmfuncdecidcn- 
da  iproutEmphytcusis ,  de  qua  fuerit 
cimcentio ,  jodicabitur  h^rcdicaria,auc 
noo  h^redicaria.  Quodrca  fiimmopc* 
re  ftudent,  ac  laborant  OD.  in  craden* 
dis  fignis ,  &  regulis  ,  cx  quibus  in  par- 
ciculari  dignofci  pofliC,  qua:  Emphy- 
lcusisfitharcdicaria,  vcl  cxpadlo,& 
providehtia,aucmiaca.Hac  iguurinio 
quidnobis  tencndom  Hc » pqr  aUqoot 
cofKliiiioacsiUtucfldiim^  . 
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in  parttcuiari  dtgft^dtur ,  qudi 
..  ..  £.mfhytiuiu  fitjimplniter  i^f-i  i-.r-, 


I 


-1"  I  •  •  '->'  yrtii  juft ,  .i'.  -fl 
3:f ':  i)  io->  3C3fJ>l«  r;  :'!:;:::!  -  ■iap 
i;r  :^  :Aj^fU^tli(fM4f^m£  'Jiib  tfMthuf 
etnfetur  cMctdt  tmphjt^fis  fmre  h^ereditd^. 
rUy4fita»d*4gi(»r  dc  Bmihjtettft  fdcuU^ 

W.».63.  • 
^  'i:gumdS^^tmK^t$fn.  £m^tjfiiiifii)fi 
mtptt»  hdredumy  imuUigtmufr  (ifmrjt/i^ 
ttMftei ,  fijuh]eci-A  mnteride^t  U9U  ^xdifditi^ 
Bt  idem  eft  quAudfi  p  mmhu.fuueff^tum, 
iiidem»       ■  •.•.''!' 

£wfhjttufis fuewUfU  ^tmeefft  prifitifSi 
^HIturedibuteftpttre  h^rediuriM,  tfuumwt 
uluptifiitetii^JkfluifitbMulUiuhtm*  num 
64-. 

•  ^Aude  AUtemcetKeffAtffet  fuhhecftr* 
«M,  li^i,  /f/i;/ ,  &  hurAkds  Suhmefculis  , 
tJH/frtur  hurediturid  mife.  Hfd, 

- SufhjteMjts  Eceiefie/ies  ceuceffk  fimpH» 
tker  fre  buredibns ,  vel  fttaefftribns ,  uut 
fr»  huredibus ,  & ftucefftribns ,  utu  eft  purl 
kutedittrit  Jed  miji ,  id  eft  ^fre  huredi^ 
huf,  qui  fint  defcefdmiitftimim§m$imtii 

•  Mtfui  ttme^  ctutrtrium-  fentiitm ,  f jf- 
i/fimantthscfttibnfdjm  effe  ttnttim  deprt^ 
vtdemtt, ,  uimirumpre  defceudeutibus  ^U^ 
<et  huredesittnfiut^itAi, '  V'  '  • 
'.'•  MijtwfiremamtdmnAm^pirkbmti^ 

SturUtm.u,€y» 

.  ^dt  feuteutid  vdde  prdahilii  ijli  uen 
ttmen  efl  recedeuium  a  feutentfd  trtdiU.Ui 
ij.pi^uiertimeuheeregne.n.Si.  •  » 
3>  *JddulUi0  (mnrummn  fduumnnMg 

o- 1|.  Smfhfteufis  Seeiepf^tct  ctncedtiiiiP 
prt  hMredfbus  ,  vel  fttcfeffi>ftl>fis  ,  tdden" 
du^  ^uhu^nvim^fmimi  Mderu,  «vi 

i.  •  . 


£t  idem  efl  de  feudt^  ibidem^ 
J^wfhpettfis  y  in  (Ufus  xtme^itHe  nim  fit 
mfmiibjiredum ,  efftmiiuris  ^feu  de  fru^- 
^^demiitt^ittTi*    /.r^v-      .  ;•«•.•.•/- 

^tdprtceditt  fhe  e^4tur.deSmpt^Um\. 
fifueuidri.five  de  Ecciefiajlicu,  quunmii- 
4iqui  .r.ep»gttent  exiftimjnies  tmphjteu-^ 
fimfucniArem  ctnceffim  prt  filtjs ,  abfifuk 
¥m(mm*Amf(4um^etehurediturum  mi/K 
ibideifhS  x .  .  ,  v-Vv'  - 

FeudumetneeffkmdJiftiemeutiMdJlturemt 
ium^ejf  deprtvidemiu,  kcet fiiij  inetfiiceen. 
dere  ntupofiint ,  uififint  heredes,  ibid, 

Biuphyieufis  c^fefftuUetti  prt  ft,  *c fuis, 
t0fSimiliuris,feudefr§^idmiiuiJhie.  Ufii 
Seiifbpt^ift^kfu^jKUtfuMli^^ 
71.  ^  . 

A^ifui-  t^men  exifiimsnt  Emphjteufim 
fueuluuemMueumtffum^ffehureiilutidm  mi-^ 
fii,  ^idem,        .'»•;.!.  ,%  -.X 

uJr^eii|«r  rimebit^'Memt..£mpbftuifi0 
euMtefJlampeufuiSy  intelii^ituittbmeuiuef»- 
fimprt  huredihutbaheMtilui^  im,fiUitiit*, 
ibidem. 

■  £mphjtcufis  concejfa  ftJi  h*c  fotmA ,  tibi, 
& fuccejferibu9fuis,fi  ft  fucnlurit ,  efi  piir\ 
buredittrU  t fi  uutem.:  fit  Ecciefi^ttu ,  efi  . 
mifit  j  tjtttmvis  effe ,  ex  paUo ,  &  fidvi^  ^ 
deutiii^extfiimet  Malint.n.  71» 
-  Idem  efi  dicete  hui^Aei ,  utque  .fueeeffe* 
$et,<^keunttg.ibHemi  •  •  *^'. 
\.Bmpbyteufis  ctucejfu  tumiiher.eficuitu^ 
te  ntiuiutudi  eliumadieum^  nuiiu fiiiumen^ 
titne  huredum >  mmif  buredituriu»  Jul^dt 
n.7i.      '  ■  .  ■  •■' 

^ties  in  ctneeffttne  Mmphfteufis  fii 
$mnieburediiim,feimrrefirf0ieim  mteer» 
tmitfnimefeifummmh  tued fiHes ,  W  defr 
tendeutes  yttiis  Emphyteufis  eflhutedituriM 
mificyfive fit fucuiiris  ^five  Eeci^i^kuM 
p^.       i:  .  ■   .  '  : 

•  J^am4$tmphpeufiscemeffteffiifiJhhM 
fitnm^^S  &  Aeredibm  tuis  mufeuiit^  mI 
dtterpcre  lue  watity  tiiqui  fmmt  effe  tum^ 
tum\exft3t*,&provhientU.n.rf. 

Dieeudnm  tumen  ejt  effihme^^mimi 
mifie,9.ji^  -        ;  "  ■    .  .-  a''  - 
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tfiheredit^r.M.n.jj. 

'  Vi  f.mphyte^lis  ctnfeMtnr  hxrfdit^ru 
muifiti4  rfi ,  qitedfitt  rtuiftie  haredmm  itt 
txefumtiMe  cpfueJtteBis  ^fed  rt^ifHttr^ 
futd  jti  im  ifft  (tfimtttm^Ms.ihir 
dtm,  ■■■  ■■•.■.:"\  ■' 

CldtfitU^tfitditt^exteittititif  0§it  fiiti 
tisertre  gretitm,  ibid. 

.  ^mtiisuitfttidafit  £nrfhj/eiifiseeiicefd 
JtmpliciHr ,  9  k^^ntim^  Htexde  >  f 
cedo  tthi  hMc  temim  EmfhjSemftm^  met»  ed' 
drmde ,  &  fre  titis  htHdihms ,  vtijfiisp ,  & 

tjtt.H  7%.&fe(j<f. 

.  Sejitemiit  Auih$ris.  n.  %o.  fme.  ^ ' 
fydisifitftmdd  fn  £,mfhyta*fis^  velfeit* 

dkm^^iuiBdttltdMii^itis  fis  kmtdUt>^ 

Ht,  veldefrtvid  mii*  ?  n  %\. 

FemdumtMm  Ecclefiifiicmmi  tmtmfscm'- 

kre ,  »§n  e/ffuepte  ntsmrtktrtw^Strimm  td 
iitredesextrdiiees.ihid.  ."  '"^  .«V 

'  'TntdktsrtiitMdtm  regxtik:^  frt  tfn^^Hms 

ttmce^ium,  &  d^sitfmm fsmisiitstt^ 

fttttisdis^es^%%» 

STatuo  primo.  Quando  agttur  de 
Emphyteafi  fcculari^fisa  icoiiu 
immi ,  centeif  pui^,  ac  fimpiicio 

cer hcreditaria,  qus  fub  aliqua  ez  Cc» 
quentibus  formis, vcl  fimilibai  con- 
teShi.eSLf  X»mcedetdemrem  im  Emfhjf^ 
tti^m  Pttrt  ,&btndShm  ejusi  vtl  ft* 
trd^  &•  fmcetfierihmsejas:  vei  Pelrtf& 
htredibms  ^  Mtfmccefferibus  ejus  ^  vel 
tr»,  &htredibiiSf  smt  fmccefftribus  ejur, 
Itacommunt  fentcntia  Caldas  deme* 
minttiute  Emtfhjtettfis  ^  qutfi'  »3*  MWi» 
%u&wim,%f,&  ftj.altjrque  iniocis» 
lcMol.j6j|^.  ^TU  num.  6.  Fnndamei»* 
tum  cft,  quia  quando  in  conceilione 
^mphyteufis  fit  mentio  hflsredum ,  in- 
telltguocur eciam  cxcranet, rifubiedia 
tnUerlaeos  doa  i»dtfdic ,  ut,  rdatis 
)I^Uradaoc  Valafc.  dejmre  ^itfh^t,  f, 
44.»  mmnt.  9.  Tulius  Clarus  lib,  4.  /emUX", 
tier.  Empbyteuftsi  f .  18.  m.  6.  Cald.  de 
pemiimMtiene  Emphyteujis^  f .  1».  n,  11.  9c 

Moi.  di^  4^6^^»um,  iimiUeQCi;iQ0u* 


AetbcoefllMmn ,  qtiitennqwd  tii^edti^ 
etramextranei  t  cbmprchcnduntur  ,oc 
cft  tcxtus  in  i.fi  ftifmlttie  iftM  ,  in  frim^ 
cipie ,  verf  fedfi ,  jfde  verber,»bUgMt,  & 
notant  Mol«  d.  difp.  47».  umm.  nould* 
qoealii  apud  Cald.  lece  freximi  dsi^t 
ergo  ,  curo  Emphytcufis  faccularls  non 
cxcludat  fuapt^  natura  ullos  harcdcs 
etiam  cxtrancos ,  ut  noiiffin-ium  cft,fit, 
ut  quando  fimplicicer  concefla  eft  pro 
hciedibiW^VClfllttQdiblftimvel  pro 
hxredibus ,  aut  fuccciforilnii  priini  ac- 
qulrcntis, intclligi dcbcat  concelTa, uC 
ad  quOslibct  Cjus  haercdcs  devcnire 
ppiBc  ex  vi  talis  concelOonis.'  qu.a^  au- 
CQiia  ica  le  babcc  ,eil  fimpiidiBr.  hmtof 
ditaria,  . 
*' '  Unde  ideiii  oenrendum  eft  de  Em- 
phyteufi,  quam  quis  impctravit,  fr§ 
/f  ffiiijt,  & htreJibus  ^ut  tradunt  ValaA. 
cus^.  f ,  44.  mmmt.  9.  &  MQ\,  dsff.  47J. jr« 
4.  qul  bcnecum  Bart.Covar.6caIiiiad<« 
Y^tichuinfinodi  Bmphyceufim  eciam 
refpcAu  firiorumcfTc  hasrcditariam^ 
ita  ut  nonfolura  aliiftib  di<fla  forma 
comprchenfi ,  fcd  ctiam  ipfi  filij  in  cam 
iuccederc  non  poiBnc,  oift  finchae» 
cedesiqniaadieftio*iUa,>'^  htredkt 
^ ,  idem  ifol^ ,  quod ,  cf.eeiseris  htfjtm 
dihus.  Non  defiiht  autem  ,  qui  docc- 
antbujufmodi  ikcularem  Emphytei»^ 
fim  corKcS»mfrtJitjs,&  heredibus  cQo 
bcredimfiaiib^flaiftd ,  opufque  efle ,  ut* 
qoUneins  rttcceiTari  fuot ,  habcant  u* 
tramque  quatttatem,  id  cft ,  ut  fintfilii» 
&h»redcs.  Ita  doccnt  Julius  Clarus 
iib,  j^./emtemtiMrum ,  5.  Emphyteufis ,  q. 
mMv.  t.  ver/.  Mut  veri ,  &  Cald.  de  mtmi» 
istiimstEmifhyteufis ,  tt,  ssmn,  sif,  & 
f»%%^fidsmum.  1».  qut  allos  rcfcrunc ;  & 
intcr  eos  Barth./«  i.  jusjmrMxdum ,  §^ 
Ji  liberi ,  mum.  \.ff.  de  eperis  libertornm. 
At  Barc  iolumloquiturdc  Emphyccufi 
iiib  faacfbmuL ,  tibi ,  fiHjs ,  &  imrtdiht 
niis  mmfifmlss :  \n  qua  fpecie  certum  eft 
non  contineriEmphyteufim  purd  IkSSy 
reditariam ,  Cum  non  fit  coiicefla  pro 
quibufcumquehaeredibus ,  fcd  tantum 
pro  ma^culis ;  ncc  muum ,  quod  cunc 
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qai  Ibcfint  dercendences,  ad  quos  coa* 
tcflio  vidcrur  rcftringi  pcr  ftd}cAio* 
nctn ,  waftulis ,  ut  exBaldo,  &  alijs  txo^ 
tavit  tdemCaidas  di&s  q,  u.«.  4i.C^ 
^7*  Prior  aotanftmentitv  ^amie^ 
.quimur,prooedic>  quatido  COllQdfio 
fatfla  cft  ^«  ////i  >  &bdn4skai  rOOJlAd^ 
jictcndoM^W/f. 

<5 '  Scatuo  fecundo ,  Banphyccufis  Ec* 
clefiaftica  conc^  fiiopliciccr  fiib  iUi» 
qua  ex  praedlAisfiMinis ,  videUcet 
«t , &  hxreiHmtahiWmibi ,  hJiredibtu , 
^  fuecefftrihns  tuis  ,  aut  tilfi,  fiiijs  ,  ^.<* 
redibns  im  ,  non  eft  purd ,  ac  fiaQpUci* 
^r  haercdicaria.fed  mii^d,  nifi  aliod 
cxprimacttr.  Ita  commonis  DoAorum» 
l|namtradoilt|;aC  (equuntur  Covar.a* 
VAridrtmc, \l,  mm.  4.  fnci  Caldas  de ga» 
ntiitMt.  Emfhyt.  <j.ii.  num.  i^.  ^  f  .13.  n, 
tl,  & feif q.Moi.  difput,  j^ji.mitm.  & 
-Vailalc.  ifi«f«  tmfhyt.  44. ft»ts« 
t4.  Ubi  quamvia  ocfiflC  Emphy- 
'tcufim  Ecclcfialticam  conccflara  Ti« 
tio  ,&hffrcdibus  dcbere  vocari  mi- 
ilam,  tamen  admictic  non  ccnfcri con* 
-cc&m  pro  iiacredibus  exttaneia » ied 
.tthc&m  pfoddbendeocibnMi^emqtic 
hcTcdibus  Titij ,  plurcfque  DoAores 
idem  admittcntcsrefcrc.  Ncgacaucem 
debcrc  dici  miftam  (  uc  nos  eam  appcl* 
lamus,  &  appellaceciamPinelu$»quem 

•  ibi-refer[)qoialiceceoovcniaccamfti* 
miliari ,  ftu  de  pra videocia »  qoatsntts 
escladiccktraaeos ;  &  cum  hsfredita-^ 
ria,qnatenus  requirittUt  defcenden-* 
tes  ad  eam  vocati  finc  hsEredes :  camen 
cxcraneos ,  inquic,  nonescludit  ey  vl 
paAi  ,fed  tanum  es  natBra  rel ,  qua 
extrancos  non  admittiC  tlnde  idem 
dicic  de  feudo  fimpHcitcr  pro  hxrcdi- 
bus  conccflbi  quiatam  feudum,  quam 
Ecclcfiaftica  Bmphyceufis  fuapcd  oa- 
tora  eiifaneos  himdes  excfaidit.Q||pd 
^rtd  ad  modwn  tant&m  loqnendl 
tfpeAat  i  Bc  longd  commodius  eft ,  ut 
omnis  Em^yccufis,qux  prardi^^  o  mo- 
do  convcoic  cu  ha:rcditaf ia,  &  de  pro* 
videncia ,  appeUetur  mifta,  (eu  hsvedi* 


Illi  1-" 

tsriattMifc  ^fiveeriMtDrAfol,  five  e« 

paflOf&Coocefllione  dominica  eanl 
convcnicntiamhabcat.  Acquc  in  hoc 
fcnfu proccdic  cradita  corclufuscujus 
fundamencum  cft ,  quia  Emphyccufis 
BcdeOaftiCB  non  poceftde  jurccranfire 
ad  hcredes  excraneos,  uc  commimiteif 
tradunr  r)oAorcs,&  conftatcxvfn/i^^ii. 
tico  de  Hon  ditittmdk  ,  Bm^hjttnftm  ,  o- 
bi  fancitum  eft  ,uc£mphyteufis  Eccle- 
MiCSfefiiliimpoffiCGbnccdi  pro  fiiijs^ 
<e  nepotibus  primi  acqaicencist  et^ 
quando  abfoiut^  conceditur  pro  hs;re^ 
dibu»,  del>etca  concefliointclligi  re- 
ftriftaadfolos  dcfccndcnccs ;  cum  ij^ 
quiabfolucd  ,&  funpUcicer  pacifcun- 
tot,ibcttiid&m  Inscomnrane  inmlli* 
gtnturcontrahere»ut  per  ClofllM/.o* 
»/V4, c#^» /#«//, Barth.fic  aHos»  Gama 
<^<'''//9o.  «*«r.  4.Quando  auccm  Em- 
pbyccufis  conccdicur  nonpro  quibuf- 
comqae  fafl»odibus,fed  lant&m  pro  ha* 
bentibus  cermm  aKquam  qualmnem  » 
boneft  hanvditaria  fimpUCitcc,  led 
miftd ,  uc  ex  didis  conftac. 

Concra  hanc  conclufionem  gra-  ^ 
maliqui  DoAoces,  duplicicer  fen- 
ciunt:  Qs|ldameoim»otAleiand.De*. 
cius,  Jalbtl,.&  alif ,  ^0«  fefbrc  Valafcl 
fu^ra  num.  II.  credunt,  qnnndo  Emphy- 
tcufis  Ecclefiaftica  conccdicur  abfoi^ 
lutd  pro  hscredibus  alicujos ,  ccnferi 
tantAm  deprovidentia  pro  iliius  deA 
CendentibuS»  qitamvis  ha;redes*noa 
finr.  At  ha:c  fentcntia  inde  facildex* 
cluditur ,  quia  alioqui  inutilitcr,  &im- 
proprid  vocabulum , /r«r(<//^«j,  inca 
concefltoneufurparetor  \  qood  admit-» 
tendom  noneitcjimmbAIobftct,quo* 
minusininoproptit  flgnificacionotp* 
cipiatur. 

Alij  vcro  fcntiuntfn  cjufmodi  con- 
ceflione  Emphyceufis  Ecclefiafticas  ' 
lusredum  nomine  comprcliendi  etf Bm 
hsredes  excraneos  j  ac  proindc  calem 
Emphyccufim  cflcpur^ ,  ac  fimplici- 
cer  ha^edicariam.  ItaPanormic.f4/>,/»  > 
fTAfentUyde  pnhgt,  ».  a8.  &  a$>.  Covar^ 
,s«  .V4r.  cM,  tt,  5.  fMPf/.  4..quamvis  addat 

con- 
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contrairiaan  ftmeuiUio  eflTc  tutiorcm; 
&  plurcs  alij ,  quosrcfcrt  juIluS  Clar^ 
iit.  ^.ftnfemiarntn^     Emphjteufs  ,  cj.  28; 

&  6.  qui  didc  hanc  renccnuaai 
ttt  paodo  icirit  viderirverioceim  ioon^ 
frflriatanien  recedccc  non  audet  ,^uiii 
litcomTnunis.  Eidem  opinioni  accc* 
dir  Mol.  dtfp  i^^  vuw.i.tci finem  ,  &dif^ 
fH/.4;2.»«m.5.  prs^ccrquam  ubi  confu* 
ccudinc  receptq»ibenc  f  ncio  hiiju^ 
iBodi  'CTcarofo<if»ddfeenderit«toi^hliiwl 
dnni  nomicie  acciptanqLir.  Moventur 
hi  Do<*torcs  ,  quod  pcr  hacrcdcs  joxta 
propriana  non\ini$  fignificationem , 
J^m  der<;end«nccs ,  quam  cciam  cxtra» 
•oetinteUigaanir?  nsqiieJn-odndiflicf^ 
DcmEinphyccufis  Eccicfiailicirias»  lut 
rflrioaliqua  obftct  ,  quominus  excra- 
neosetiam  comprehcndac.  Nam,  uc 
aiunc ,  AuthtmicMm^de  nam  siifw^adis  ^ 
§,Bmfhyteii(tm  ^  quod  iobllare'  'tidebii^ 
Cii^,fiiitpoftca  corredum ,  fit  excen- 
fnmpetjtntheniicufn,  de  airenatipjie  ^ 
£mphyteu(i,  $.  iicemiMm  ,  ubi  bona  Fc- 
clefiaftica  Emphytcucicari  pcrmittun* 
tur  in  pei^cuiun  abfque  uUa  reftridli* 
oneaddelbeodencee.  Pneteieaargoic 
fatiselficaciterpro  hac  fententia|ulitti 
CA^Tw^diiipnuM.  6.  nullibi  jure  :'cano* 
nico  difpofitum  eiFc,  ut  Emphytcufis 
Ecclefiailica  ad  hsercdes  extrancos 
iion  tnnfeet ;  &  lioecfure  civtii  li»  ii* 
So^.Emphyteuftm ,  contrarium  habea- 
tor  hoc  jus  nullam  habere  vim  in  tali 
materia ,  quamvis  fitfavorabilc  Ecclc- 
fi£  >  qi|ia lcges  civiles  diiponcnces  fpe- 
cUliteccifct  fes ,  auc  pe^fonat  Bcdefr» 
afticteaiDOtomleiieentia  func  inrics^ 
Itt  tonHtSxex  d,  cap.  Eccleft»  f%n^d  M^irid, 
detanflitut.  proindeque  tam  de  natu-: 
ra  Emphyteufis  Ecclcfiaftica: ,  quam 
Aecularis  eiFe,  ut  ad  hsredes  extrancos 
tcanfiie{ioiiic.  Jdefflfieoendam  efleiii 
Loiiunlai  ex  iore  iujae  regn^  conten* 
dit  noviffim^FciVoil  nm  3.  f. 
7. ».  y- 

(iflBC  fententia  eft  valde  probabiiis. 
Nfiiik»mtnos  tamen  reoedeodum  non 
•ft  lcoBBe»ia,in4M»ftra«oiidBfi» 


|)rdcedit,  quiaeil  receptiffima;  &:  coisit* 
BttunilTmiainrcr  Doilorcs ,  oc  apudci^ 
tatos  vidcre  licct ,  ac  prarfertim  apud 
Cald,</.^.  13.  nnm,  t^.  xibi .  innumecot 
ivo  •ateferc  MaakadiiriBcdceQeoda«ft 
tniiocregno  ,  tum  quia  eft  Bartlioli^ 
in  l.  (tfwitA  .%:ft  dt  ve&if  sHhns  ,  »»19«.^, 
ff,  de  ddmns  itife^o  ,  O-Jol.  cHdm  ,  num.%, 
jf.folmp  matrimenffi,  alijfque  in  locisi 
«vfedciam ,  qatiiniD  ieiAeiiuzca  illam  r 
fddicacum  eft;^  ^ut  vldeii'  poceft  alaid 
Oam.  decif.  71.  jrnM,  r.  (tiiibsif»  ^U,  ««p 
4^^^^.  Nec  ftindaroentuoi  kdverfario'' 
rum  cft  includabile.  Refpondccur  c* 
liim ,  quoddifpofuumfucratr»fl/>£^tf$-k 
i&H^^r^^a/^wvtic.  Einp^iytciiftii  Eedefl»' 
jdUoaproibliiidercendeilcibat  xonc» 
dcretur ,  non  corrigi ,  aur  extendi  in 
il  lo  $ .  iicentixm ,  Amlfenu  de  tdientticne , 
&  Emjfhyt.  nififort^  quoad  hoc,  ut  pof- 
fiit  cMit^iimphy  teuflt  eolidcdi  tn  perpo* 
tuuffly  VCloannes  Andreas,  fle  aliiei^ 
f  onuntnpud  MolinamWi^klf)^/rf.  4.6^ 
num  I.  Nam  quod  ibi  non  fiat  rcftridio 
addofccndemcs  ,  non  toilit  rcftridi- 
onew  pro  iilisaatea  fadam,  qu^  opct^ 
hie  ftaie  potcft  cum  perpetoitate 
ph>tcufis»«dfiuam  ccmtiedeodam  ifai  ' 
datur  liccnna. 

Adidvcro  quod  objicit  luIiusCIa- 
rus ,  placcc  rcfponfio ,  quam  cx  Areti» 
nocefeic,:8ct'X)pugnaeecpoacur  idem 
Clarus  vetf  f^  fi  dJcmif;  iimlram  dift 
poficionem  juris  civilis7»'i/;  j^.  MnfpJtf* 
teufim ,  Authent,  de  n*n  tlienMnd.  cfFc  re- 
ccptam ,  &  cafionizacam ,  in  c.  nuUi  de 
mM&cltfik  Mm^Mlieimdiii  ubi  Pon^ 
tiicx.  probiiKodot  .otericH.  alienttiD» 
oem  .bonorum.  Sodsfiafticdnim»  a^ 
fpeciatim  pfcrpetiram  comraAum  Em'. 
phytcuticum  ,il!is  commihatur  poenaii 
conftituci€mi$Lconin«,4dcit,  impo- 
ficae  caJite^  alieBamaiiail  pecL^ooem 
Ifflpteorem,  im  l  fnimmstii^OgtM 
ntmus.  C.  def»cr§ftMah  MiHtjijs ,  ut  cx- 
pODitGIolfa/wd^.r.  W/r,  t  erho,  Leoni^ 
n*.  Quam  confticutioocm  iulianus  Im^ 
perator  dedacat,  renovat,  &  expurgac 
imd.jimimi^dhmftlmm^  a>ooaftac 
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tx^nnclfie eUf^em  Authent,  &  notat  ibi  *  g.  BrittusM  tMf.fmh^  f,  %,  IMMM.  l|.  ii 

S,»ttm.  S.Etquidcm  quando  in  Con* 
GeiTionc  feudi  nulla  fit  toentid  bftfe- 
dam*;  talefeodttitt dTc  de  ptoVideiktia^ 
&noF>  h^reditarium,eflo  Alius,ut(fo4 
rique  fcntiunt  >in  illud  fucccdcre  non 
poffit,  fi  h^res  patris  cfle  nolit>  tcncnc 
conamunl  confcnfu  Dodores  i  quos  la-  ; 
ci^icfisraot,8t  feqtralinir  Vti^fciis^ 
§ltn'£mpbyt,  <j.  J^%.n»m.  i.  d*  j»  C^^.  44^ 
num,  4.  &  5.  Pinel-  in  /.  i .  Cfid,  de  bonis 
m/ttern.p.  ^.nam.  84.  Mohna  Jurifta lih, 
\,d€primegen.c.%.  num.  y.  Q2\6^ dt nomi-* 
mt.  Mmphyt.cf.  ii.nnm.ii.cr  q^ii*  n.  14*. 
laEmphyceufi  iiat«iA  miiltl  iiiCeirfeo*' 
desiaftidaoi ,  &  fxcularem  diflingUnt; 
dicuntque  jfiErnphvteu^is  fit  Ecclcsi.- 
aftica, &concedatur  di(^o  modo  pro 
filijs  >  vcl  defcendentibus »  nulia  fada 
aendofie  h^rediioA ,  efle  dd  provtden* 
tia :  n  autem  fit  faBCubris »  cfle  h^f edi«' 
tariam  mift^,  ita  ut  in  eam  fuccederd 
nonpoditfihus,  nisi  haercs  fitj  quod 
hcc  Emphyieusis  transitoria  fit  ad 
qu  3sUbet  b^redes  >  &  patcr  ftiputandoy 
vcl  padlceodo ,  filifi  in  dablo  videtaf 
Aipulatus  uthcredibus ,  juxta  GlofT.re^ 
ccptam  in  l.  fi  tihi^  $.  /7 pacius.ff.  depailis^ 
Sic  docent  quamplures  apud  Valafci 
di^A    44./!».  6.  &  7.  Gamam  dccif.  8.  n. 
4»  incc^qaos  Barr.rl»  l.  tfaod  dicituryf, 
vtrknttmMgit^  klijfquc  In  locis.  Ipfe- 
tamen  Valafc.  d.  m.  6.  dicit ,  quod forti 
meliusfentiunr,  qui  tcnentetiam  Em- 
phyteusim  f^cularem  concelTam  fim<* 
pficiterpro  aliquo  ,&  ejuslibckb*lioii 
reqofrere ,  uc  fUij  (tat  h^redes  >ied  ellb 
ex  pado,  &  providenda )  Sc  pro  Iiae 
parte  aliquosDo^torcs  rcfcrt,  quam 
etiam  tenent  Gama  (np.  n.  7.  Caldas 
de  nominat.  Emphyt.q.<x/^.nnm,  76.  &  mul<* 
'  tl  tdijteamquc  apcrtd  prolMC  OrdiiSatid 
•lufitana/it.  4  tit.  96.  $  14,  vtadvcr- 
tit  idem  Valafc,  d.n.  6.  in fine ,  &  CaldJ 
di^M  if.  i^.  num.  \t.  ad  finem.  Itaque  tra- 
dita  conclusio  procedit  tam  de  Emphy-' 
teas^  BddesiaAica ,  quslm  fsscolari  %  flft 
de  ntxagoe  kqvBiiMic  DoaM  fta' 


Gtoira  :  unclc  hocetiam  Auchenaeum* 
canonizAtum  cenfetur.  "  '  ■ 

Ucrum  vcro  ad  pracdidlam  Em- 
pbyceusim  adiDtctantnr  afixndemety 
ao.roUdefcendentes  prlmi  aCqoirefi-' 
tis ,  vcl  poflidcntis  >  Caldas  t%.de  no- 
ti  njtt.  ad limphyt.nufn.  pcndulush^E- 
rct,  quarovis  pro  negain  a  parce  ftet 
qnefflibirefi;rc.  At^.  9^itff 
iMvdt.  »«M.to.partein'negativam  abfb* 
lut6  defcndic  ,6e.ciDnlknilbs  Dodore» 
pro  illa  refert. 

Addidiautem  in  concluf»one  li- 
nif cactonem ,  nisi  aUud  exprimatur, 
qaia»fiinConceilione  didae  Binphf<*- 
censisEccIcsiaAica*  dicatur  »/f^/>  &  kM* 
ridihnSjZiiZ  factefj^iribns  (nis  quihnfcnm(^ue^ 
^az  (frtrhas  -Jederis ,  aut,  etiam  e.x'traneis  ^ 
auc  ommbus  omnino  tuis  h*^edibus  ^  auC 
fucctfforibus  ,  eric  talis  Bmphytcusls 
nmpiiciter  hsrcditaria ,  uc  bene,rela- 
tis  aIijs,traduntCaUias  diciaei.  i^.nnm. 
ip.&ferff.^  Molina  df?.  471.  num.  6* 
qui  notat  idem  efrc  dc  feudo  concef- 
Ipfimiliter  ^  nODObfiante  ,  quod  fuap- 
^nuaraoon  cransic  ad  extraneos ,  uc 
habecur  r^.  1.  de  natnra  fuccefionisfettdif 
C4t>.  i.^.ffenult.  deMliendt.fcHdiy  tra- 
dirgue  communis  Do<florum.  Ratio 
eil,quia  per  hujufmodi  additamenta 
eciam  hcredes  escfan^i  fiicb  apercd 
comprehendutttar :  Emphycensis  an^- 
tcm ,  quas  pro  hxrcdibus  etiam  exrra-* 
ceis  conccdicur^  cft  fimpitcicec  h^Cd" 
diiaria. 

«  StatuO  «rtio.  Empbyteusis,  Irt'. 
Cufus  conceflione  nulla  h^redomJio 
nientio  ^  eft  famiUaris ,  fcu  de  provi-» 
dentiai  utquando  conccditur T/r/o,  & 
Jilijsejui,  vel  Titjo ,  &  ux»ri  illius ,  uni 
ex  ^lin ,  quem  nominAbnnt^^  iimiles.  Ica,' 
relacis  aiijs ,  Caldas  «fMwMt^r*  %U 
&.fe(f.  ti.  fifftmi 

num.  14.  &  ^3.  julius  Clarus  Itb.  44 
fenteniiarum ,  §,  hmfhyteafis  ,q.\6»  numt 
%.  Valafc.  de  jureEmflqt.    45,  nnm,  3, 
MoUna  affir^naos  .elre;QonitmiBeoi* 
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ca  allcgati.  Fundamcntum  illius  cft, 
quia  quando  in  conccflionc  Emphy- 
ceufis  oulla  eft  fa^amcncio  de  ha:re- 
dlbos^tonciiequeexpreire,  nequeca» 
dtd  exnatura  cali&  EmphyceufiSytiiialt- 
tas  haercdis  in  vocatis  requiritur ;  crgo 
ca  Enophytcufis  cfl  tanrum  de  provi- 
dentia ,  &  nullo  modo  haercdicarla.  ; 
Y%       Hinc  coLligcs ,  quando  £mphyceii*f 
ii%eft«1icui conoeSii frefi mc/mu ,  iioe: 
exprcflione  hxrcduni  ,  vcl  filiorumy 
talcm  Emphytcufim  cfTc  familiarcm  , 
fcu  dc  providcncia:  ut  tcncnc  Cald.</r 
mffminadfine,  q.  x%.      35.  Mohna  ^iff. 
473.  ».  7.  Fragof.  jl^mc  5.  dijft,  f.  i.j.wy. 
t,  &  Vatafc.  de  i$,re  Ewfkjt.     44.  n.  . 
qui  hccttancum  loquatur  dwEniphy- 
tcufi  Ecclefiaflica.idem  tameu  vc  pro- 
babile,  auc  ccrt^  uc  probabilius  admic- 
tBfct defasculari ,  juxta  id ,  quod  fupc- 
luis     6*  dtxeto  dc  Emphyteufi  pfo. 
fc,  achberis  conccfla.  Racio  cA ,  quta 
^ct/ucs  ,  incclliguuntur  qui  fnncdc  fa- 
hiilia  ,  &  fanguinc  conjundi:  undc 
idcm  cft ,  ac  fi  diccrctur  ,  prefr ,  ai/uu 
d^nwdemHkm  t  qn«  focma  folum  con* 
irenitEmphytcufi  de  providcnria,cti- 
am  quandoagitur  de  Emphyteufi  fx- 
culari  ,  ut  proximd  diftum  cll,  cAo 
snulti  repugncnc ;  in  quorura  proinde 
ImteotU  iblaEmphyceufisEcclefiafti- 
ca  pr9/im,  coocc/fa  de  providcntia  cBb* 
intelligeictur  i  fa;cularis  autem ,  h.Tre- 
ditaria  mift^/cumita  fcncianc  dcEm- 
phyceufi  pro  Alijs,  feu  defccndentibus; 
conceira.Onmino  tamcn  a  ciCaCisjI>OC- 
torlburiaaiprobatiirPtoelot ,  qqactliiiiv 
d»  l.  i'C.Je  btnts  mturnis , 9-  iU^iMf. 
4.  aflerit  idem  cffe^r^iyj',  <f /««r  j  quod 

pro  fe ,  ac  jHis  h^redibui ,  id  cft  ,  jus  fujca- 
cis  habeotibus ,  in  quo  fibi  ctiam  non^ 
c6]uBr<t,cum  paailo  ance  w*  8)^.  io  fiiiii*^ 
b.rebtioDem  ad-  |8t  foitatianoii  9^ 
mo&at,  . 

^       CoUigit  ctiam  ex  di<5lis  Molina 
di(h  di/p,  473.  ».8.  quando  Emphytcu- 
fis  concedicur  fub  hacforma »  tihi ,  & 
fiKi^lMm  fuk  » ii>ag&tur.de'  Bfl&fii^* 


videntia ;  quamvisti    atur  defarcula- 
ri,  fimpliciicr  haircdicaria  ccnfcatuf. 
Probac,  quia  cum  Emphyceuiis  Eccle-ii 
fiaftfcaooh  ficfiiaptd  natura  tranfito* 
riaadha^Tcdcs  excraneos,  quemadmo^ 
dum  fa^cuhris  ,  fcd  cancum  ad  dcfccn- 
denccs  ,  ut  concluf.  2.  probatuir,  cft  , 
coogru^,  quando  pro  fuccclToribus 
CORoeditur ,  horti  noroine  iocelliguiioi 
tuc  defcendentes  ,  efto  lueredes  noH. 
fiot:  &confequcntcr  talis  £mphyceu<< 
fis  nullo  modocft  ha;rcdiiaria,fedcan-'* 
tum  deprovidcntia.  Nihilommus  ve- 
rius:,  ac  jud      DD.  conformius  vidc- 
ifir,  quodettam  ioc5ceflioiieEmphy- 
tcuftsEcclefianicsE  idcm  fitdiccre,/Sir<i« 

trjjores^  arquc  h.trcdes^cr  hjtredes^  ntquc 
/iHte/jorcs  i  pro  codcm  namquc  accipi- 
untur  in  l.JiipMUtie  iJIa  ,  in prmdp.  ff,  de 
verhnm  tkUgtt.  uc  ibidem  expoilic 
Glof.  vefke ,  CdStrmm  j  &  ita  dcbere  ac- 
cipi  in  conccfHonc  Emphytcufis  conf- 
taiapcrtc  cxCrdin.Lufit.//*.  j^.iit.^6. 
§.  i^.ad  fittc/»y^(\c  communiccr  incel- 
Ijgunt  Dodores  ,  ut  vidcrc  cft  apud 
Cald.  detifimfet,     »».».11.^  sg. 
».  2/.  Ncque iaiid di veHa.  ntio  aiTig.- 
nari  poccft,curin  corcc/Ti onc  Emphy- 
teufis  profanac  nomine  /uccefiorifm  in- 
tcUigancur  ha:rcdcs ,  non  autcm  in  co-  • 
oeffiooe '  EccleTiaftica ,  com  utraqoe  - 
fuapc^  natura  tranfire  pofficadhaife— 
dcs ,  &  inhoctancum  difcriminentur,- 
quod  unacciam  adcxcranetw,  alia  ve-" 
ro  ad  folos  defccnd^tcs  fit  tranfitoria , 
Unde  quemaomodum  fupra  concl.  2. 
ftikttimasEmphyteuninEccMlafticam  , 
conceflam  (impiicitcr  pro  bairedibv»» 
clfc  hajrcditariam  mift^,  ita  nunc  dc 
conccifa  pro  fucccHbribus  idcm  fta- 
tuendum  cft.  Quod  magis  citradubi- 
omprocedicih  eorafD  fententia,  qut 
teoent  indubio,  an  Bmphyteuns  fic 
harrcditaria  ,  nccne.>  cenfcndam  efo 
ha^rcdirariam.  QuacfeoccotiaiofenilS 
Cxaminanda  cft  81. 
. '  Xx>Higes  tandcm  contra  Molioam 
d^.  4^..».    &  Brittom  m  tep.fttMit^ 
i^  h  ^  f^^MtHf^  etiflpt.Bfi^yteo^ 

itiii 
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cec  concefla  efl  cum  Ubcra  facultate 
BOmiQatKli  ad  illam  y  quem  rccipi-* 
ons  voluenc»  nulla  fa^a  xnenciono 
hmieAiriLycSs^  de  Pnmden  tia,  &  naJn 
lauodo  ijlawditaiiaaii?  Nam-  ift^kaa 
doiain  Empfaytciiifi  d&Hitat:  regula  run 
pvk  cradita  ,  quod  ca  tantiim  Emphy^ 
fisxft  Hxreditaria  .10  cujus  concefliof 
ii8$tme,octoli«cedum.  Ecita  prohao 
Rfbluciooe  ftant  oomiouoiter  D^D..Ii9 
.  «qi»lqMaInoitiA|^l!kiMqC;:(RroUlaierfiii 
Ifaibt^  i{u|4dcenttiominatum  ad  hu> 
>itrmodt  Em:|^Hyteurim ,  non  capere 
illam  a  nonlinaeto,  led  foium  a  domi* 
po  (luMcedente  ^  ipfuaique . .  ixwainani 
^m-oiliii  «N^  fi»  oonfbrre  i>ied  nodoia 
ialMjMa^mdiiAeriumeatefccre,  &  prop^» 
tcrea  noo  poflc  ab  co  gravari  nomina- 
ttim ,  ut  altquid  pcxiitzi  qua:  fenccncia 
^  commiKiiter  recepta ,  iic  tcilatos 

mtd.  i^iKit«eamipid:p4«iribus  pro  e« 
relatis  D.D.trademus  infra  drfpHr.  6. 
fi£t.  6.  §.  5,Stant  etiam  pro  eadem,  qui 
lenent,  quando  Empbyteuu  babcns 
^tdUm  poteftatem  ixmiii»iidi;ad£m» 
pli^^etifiiQ  -dBceftl^  «o^ine  ad  eam 
facprdTe  n6mlnato,  non  fuccedere  in 
ca  cjus  hacrcndem  ,  pracfertimabintc» 
ftaco  5  quam  fententiam  cum  fuis  Au* 
tfaoribus  crademus  di^fA  di^»t,  6,fe£f.  t. 

7.  Et  qoidinti  de  ioie  Lm.  certom 
^  facredicffi  ab  iBteftaco  retidum^ 
qut  non  fit  dcfccndens ,  vcl  afccndens 
ipfius  Emphytcutac  ,non  fucccdcrc  in 
illatn  Empfayccufim ,  fed  eam  ad  do« 
aoiinim  reverti ,  fi  Empfayteoia'  nefeolit 
nemrod  catB  ttomiiiavit  Itaenimfai^ 
htvnlib'  4-  Oriim,  tit,  j64-  s.  Si  aucem 
catis  EmphytCBfis  elfct  haercditaria , 
proculdufaio  ad  qucmlibct  ha;rcdcm , 
eciam  ab  inteftato ,  devcnirct ,  quem 
^nmdomcgtctia  bbm  hipiediiiclii 
4i»rafiAi.  i 
•  Acccdunt  prartcrca  pfo  tradtta 
fblutionc  mutta  alia  argumcnca  cx  co* 
demjurc  Luficano.  Nam  eodem  2. 
]ubotur  »fiE|DpfayceaiaidiAam  facui* 


tatem  ribetam  noffiinandi  faabens,m0v 

HaturiQceftatoa,ceItdta  dcfccndcncb 
bus  lcgicimis„cikmneminem  adEm* 
phyteufim  nominairct,  fucccdat  in  ea 
fiiiuis,  vclnepcos^atuinaiorjj&  fi  uotS 
balinflfiliai,vei;ileptB»,  ftoMdatfri 
militcr filia, vd  aepcia  niaHriiatc^ 
Et^. addicur,  quod  ctiam  quandot^ 
taiis  Emphyteutxdcccdcns  cum  tcfta^ 
meoto  inftuuitfajcredes  dofpendcDtcsi 
ycfafilendeotes ,  pemioc  aditiam  £akr 
phyteufim  nbmioBta»  fitdefidac.  So;  ea 
filius ,  vel  nepos ,  auc  filia ,  vel  ncptisj^ 
ficut  quando  Emphyteuta  dieccdercc 
intcftatus.  In  quibus  ddcifionifaus  pla» 
odfupponitur  illam  Empbyi^cyiim  non 
iflelle^fdiiariani  9^]tm,.fittlirfifiei^ 
•mnes  hxrcdes,  .fivwab  ifiiel|aao»-fiv« 
cxtcftamento  in^  rucCedccent  pro 
portionibushacreditariis  j  nam  ita  fuo- 
cediturin  bonis  hffrpdicarijsyieu  qu« 
farpfaiaRieditModdbroiiCttc  jttC  :dlLiK»i 
tifiimom:  PrsBterea  eodem  tiii.pi,§,  ^ 
difponitur ,  ut  fi  talis  EmphytcUca  dsm 
ceflcritabfque  dcfcendcntibus  legitl- 
mis,ft]ccedatcuncfiiius  naturalis,  fi 
«um  habueric,  otiam  fi  calisEmphyy 
teutii^flbt  nobilisi^fi&totetaftqiits  cioa 
•(bendens.  Quodetiam  non  ftat  cum 
«o  qu6d  Emphy  tcufis  fu  Ha»rcditaria  ; 
quia  in  hoc  regno  filius  naturaIiS)CU}us 
fatereft  nobilis,  in  nullis  e}us  bonia 
liieredltBrijs  alMflHftato  fiieaediti  ito- 

que  etiam  ex  tcftlttento,ft  patri  fupca* 
fmcdcfcendentes,  vcl  afccndcntcs 
gitimi,  ut  difponiturcodcm  Ht.  4.  Or* 
diiuu.  tii.^t,  f.  quamquam,fi  fbluna 
cxtec  aliquis  afccndcns  lcgitimns  ip» 
fijitpavis:;poflcptiar  nltfiliofdiii-?: . 
qucrc  fuam  tcrtiam ,  ot  faabetur  e§iem 
tit.  92.  §.  »lt.  Dcnlque  edJeM  Ordin^ 
lib.  4.  lit.  97.  ji.  habctur  ut  filius, 
quinominatus  i^it  ad  Emphyteufim 
libeni«faomiaacieiilii  patM,  vel  k  mg^ 
cre>temjpoc«iii6ttic  ipfins  iiomioaiW 
tis  ,nontcncacurcam  afFcrread  colla- 
tionem>necei  imputetur  in  legitimam, 
fi  non  fuic  empta  pecunia  ipfius  pa- 
tcis  ^  vcl  mattis.  Quodutique  000  ipa 
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'cilatbfbAialKma: '  ha:rcdicaria  parentu 
adcbWarldftcm  vemant,  ik  in  legitima 
imputctur  ftliorum^dquosdcvcruunti 
Quarc  «uUcin  in  lifliiMiiaiiidAMcafcile 
«ftV  %in|%teufli^bfafcrc  nolikiMiio- 
JU5  Haeffdfoiriaai  oon  efle. 
74  <   Statno  quartd.  Quotiefciimquc  inl 
conccfnonc  EmphytcuUs  fic  n.enxio 
liarcdum  ♦  cum  rdlcidione  adocniBfil 
«liquod  peribttirumggnm»  itCsaiHUibs{ 
ircl  dcfccodcntcsy  talis  Emphytcufi? 
eft  Haereditaria  mift^ ,  fivc  fit  ta.cula- 
ris ,  fivc  Ecclcfiaftica  ,  ut  fi  fucnt  con-. 
cclia pTC  te  ,  &  hdndioui  tun  4  te  dtjum^ 
demtkus  v  vcl  fr»  te  ^tc  fiiijn,  &  n^Hkt 
JhkrMmr  mu :    fifoiles.  Ica  Caldc 
WM»'tttU.  ilUdfi.  xi.  HMfk.  II.  &     2 ? .  num 
,mo.MoUna<^.  difp.  471.  «.  9-  Valafc  lo» 
•qacns  in  panicularibus  ca&bus ,  44^ 
:deptreEinph)t.  n.  tf.  alijiqoetnrlboistRa» 
^dlii  'qniaad  ibccedendai»  ii>liliiiil4 
jfetodi  Emphytcufim  ,.poftulatwrin  vo» 
catis  ad  illam.utXuitharedcs ,  nc  men- 
-tio  hsercdum  oriofciiAa  vidcatur ,  £{ 
iuthabeant  fitaul  aitaoi  qualicatcro  re* 
•ftri^bviincoBteficftiiis.ttt^nidd^fiiitfi*» 
lijf  vd;  defoendcntcs  primi  acqinren- 
«is  ,itaut.non  poflicad  quoruis  alios 
bairedestranfirc;  Emphyteufis  autem» 
«}u«B  conccditur  pro  hatredibus  non 
^utbufcfmque.ieitaatuin  pr^hsjbcm 
■<ibus:4iBiUBO  aliqfiam  quatitatem  con  - 
•ccflioDiasellri^ivain ,  e(lH2rcdacaria 
ffiiftd,utexdiflt8ConftaC.  Atqucjux- 
cahancrcfoluttoncra  lata  fuit  fcnten- 
iia  in  Senatu  hujus  rcgni ,  tcftaiuA 
GanoifaiQf^^b. 
/5  -    N on  dcfucre  tatpen ,  qui  I  ftgtili 
feujuiconclufionis  rccedendurn  puta- 
i-entjquando  conccffio  fadacflct  ali- 
S:xi\fi0ff^  &  h^redikttsjHis  ttuj^tths ,  vel 
ideejM  itr^ft  Ms.  Uvic  enin  Bfla- 
'  -phycciifiQitnulio.  iii0dto»$H«:reditariam 
-dfoi,:fodtantum  dePado,  fcuProvi- 
^dentid  crcdiditPinclus  in/.  t.Crd.  de 
hnismnternis         num.  88.  £umalij8, 
quosEcfcrt  Valafc,  e^iiU  f.  44.  f^.  ij 


Wby^^fuDdatifBDto ,  qood  'm  ilfa  fbf 

ma ,  pre  (e ,  &^luf*dihm  ex  c^rpfrefaent^ > 
tif ,  verbum  ,  h^redibus ,  pro  filijs  tan*t 
cum  vidctur  ^hii  <)uia  bsBcedes  noip 
Mmntor^ffed^iMitifegicitniclMb  hnxl 
mitie.  EtfiiniUter  inforncs  /^rtfi&^rcdlUi 
hnsfms  mjfrniis;  Ml)  videiitiif  dcfigni^) 
ri  }S(xu,  rciftum  in  csf.  i.,  4.  fed  ihis^ 
tresfttm , '  de  idfenstiattt.  ^niMi^  ibi ,  iliM 
mAm'ft»'^i^iim9lurmi  i.mjtulo  ,t  idi 
d^t-l^'  •  ii.*iufT.  .•»;5nBfit>ri' '  rti 
r:i<<ihiTomli)uspqiio4ctiain  Emptiipo  ^ 
tcufn  fub  hi  fbrmis  concoflk ,  cenleiid  '  • 
da  fit  Ha;reditaria  mift^j  ita  ut  non  po£< 
fittranijread  filio&,&  defeendenteii 
fiinriacquicof|tiiv  nifivfindbseicdes  , 

iBOCCfflerttO  M0I.  drfpntj^ri.  nnm,  f,: 
cumCovar.  juHo  Claror,  &alijs.  la 
quam  partcm  magis  ctlam  inciinanc 
Vataic.  d.  nnnf.  1 3 .  &  pro;  eadqxi  ftat  Cala 
dasriiaif  :s»f  «sfi.^j^ii^c^^).  tf 
s^  «M».  sv.  &  Fragofit«ilV«|; 
7.f»bnitm.  6.  Nulluflaeft  ef^  iolidufn 
fundamentum,  curtn  his  conccflio-i 
nibus  verbum,  hdredthfu,  cxtrahendum 
fitafua  propria .  fi^niiioacto.nc.  Nam 
<|udkl  Vaiar&.  confiderstfBtBca  «erba  V 
hteredihus  tx '.  tm/ure Jm  ndiis  ,  videlklif 
harredcs  non  nafci ,  (ed  ficri ,  &c.  non 
rollit  quominus  pcr  ilia  vcrba  proprijf^ 
fira^  fignifioentur  Iiaeredet^qui  fintdef«t 
oendentes  pHoit  Bii»pi^tevt»4 
iHi  ipft  hxredes ,  qiii  ioiuna  fiuot 
difpcnrar^oncm  lecis  ,  vel  hominiSV 
quidam  {unc  nati  dc  corporc difponcn^ 
tis ,  ii  quidam  cx  co  non  nati,  &  ad  re- 
ftringcndam  conoeflioncm  Hmpby« 
ctafis  ad'eos ,  qui  fiimiiat%&  deusiH 
dentes  primi  acquircntis  ,apt^  [M>noil« 
tur  vcrba » tibi ,  &  htredthas  4  corpere  iui 
nttts  i  Quari^vis  prius  compctat  et- 
fenatos,  quam  efle  lia;rcdes.  Deindq 
luiod  al^jicitotdifismrtim ,  frt  'Am^ 
.  mlmsfnifcitHs,  ouUdittliabct  6indamen» 
tum  in  vcrbis  ctf.  1.  ie  a/ienat.  Jrndi,- 
quibus  nttirur :  nam  ibi  etiam  nominc 
hftredis  legltiroi  mafcuii*  inccliigicuc 
jijius  m$fciUns  ,  qui  VCtA  .litJi«r<;9,^ut 

teMmatHoL  4i  ipyififr  io  fiitiiUI 

Corar. 


Digitized  by  Google  | 


mcp.  i  Sea 

Covar,t.  virttr.e.  \%.  fub  m.i-  idem 
^mmiM^fofi  mediim ,  ubi  alios  referc. 

Aptiuf  traditaiBJDohcluikninn  limi^ 
wu  Caldas  d0d  iftsf^  ta.  »im,  41.  obi 

docQC  Biiiphytsnfifn>.flaUii  cx>nceflam , 

&  proeo,  qucm  nomtnabo  de  h^rcdi- 
bus  meis,  hsereditariam  non  efle,  acci- 
piendumque  cile  verbum,  hsredibus, 
pro  Uberis  t  qm  cum  per  talem  coo- 
ceflionein  mlhi  fkda  fit  poteftat ,  nc 
poifim  nominarc  ,  &  transfcrre  talem 
-  Eniphyrcufim  in  nominatum  eciam 
dum  vivo  ,  &  vivcntis  hasrcditas  non 
fic  ibi  glofla ,  &  Do^otes  ffdc 

A^^iiMi»  noD  po-i^ 

teft  tntclligi ,  qu6d  dominnt  tiifedat^ 
dum  ita  Emphyteufim  conccfltc ,  pro- 
prium  h«rcdcm  ad  jllam  vocavcrit,fed 
quod  perhaeredc  nominandu  intclle- 
xcric  filium  i  Q  vc!  ut  ego  intcrpccror  ) 
aliam  meum  djercrndemem,aiit'aicen« 
dcncem,  qui  jus  mihi  fiiccedendi  ha- 
beat.  Illud  ctiam  optim^  concra  non- 
niillos  deCec  idcm  Caldas  diff^  ^uxji,tt. 
n  jo.  uc  Emphyccufis  cenfeacur  hasrc- 
diUf  ia  y  n6n  latit  eCe  fiisri  meottooem 
de  tuBredibat  io  executione  concefli- 
boisioddenter  s  fed  opus  eife,  uc  fiac  in 
ipfo  corpore  conccflionis.  Pro  qua  fen- 
tcntia  refcrc  Decium,  Menochium, 
Jafonem ,  &  alios  j  &  in  eandem  magis 
incUBatPfnelot  «i/. «.  cU.  dk^mk  «m- 

Cur ,  qula  claufulaappofita  in  cxecuti- 
one  altcrare  non  folcr  ,  cUment.  1.  de 
frdhendu,  Ubi  Dodorcs  ,  &  Jafon  im 
leg.  MxffifiUiri  Ji.  dfi  wUg^ri ,  &  fmfil' 
iiri  fubjtimhm, 
.      Sed  4uid  ,  fi  Emphyteufis  fit  ali- 
^    cui  conccfra  firaplicitcr ,  &  informitcr, 
uthacforma,  Cencedo  tthi  ijAm  rtm  tn 
J^M^h-^tcupm^uon  addcndo,  &pro  cuis 
lUredihus,  velfiliis,&art^liqui  Ooo- 

totei  ^ottt«Krc  Qddat^M^-^* 

de-^^MiMe  Emphy/eu/fS  f.ltlmnA,,^ 

t<^  abfolutd  affirmanc  hujufmodi  Em- 
phyceufim  cenfendam  cifc  harrcdita- 
j-iam,  icuilipulatacQproha;rcdibus,  co 


HI.  f  1. iof 

in  haeredum  favorcm  intelligitur  dt* 
rc Aa ,  i,fi ftiimm ,  p.  ff.  defrthttiomlnu  % 
dcprsKerea  •  qui&feudum  (implicitcr ^ 
U  infbrmiter  datum,  intelligicar  eciiotf 

pro  bapredibus  conceflam  ,  ut  muldo 
rclatis  DD.  cradic  Valafc.  de  jure  Em- 
fhjt.  (^tufl.  ^o.  n.  44..  n.  t.  ubi 

exCovar,  &  JuiioCIaro  dicit  ciTe  re-i 
ceptum, 

Ahj  ver6  loquendode  Cmdo  fiH  7f 
formicer  conceflb  ,  tcnent  cfl!e  taki^ 
Cum  ex  paAo  ,  &  providcncia  in  tali 
conceflione,  nequc  exprcfle  ,  ncque 
tacicd  cx  ipfarei  nacura,  hairedes  com^^ 
prchendantor.  Ita  Molina';  diffmt.  47; 
MHi  %'  refereot  Covar  .Sb!  vsritiram 
CAf.  %.  in  fine ^  num.  3.      n.  4.  ubi  aic 
iotali  fcudo  habcre  locuro  difpofitio-  , 
nem  cjp.  t.  gn  ajiaAtas  ,  vel  flius^  ubt 
difponicur,fi  vafl^Uus  fioe  proie  dccefo 
fic,  pefle  agiitcam,  adquem  efos  voi^ 
verfa  ha;redifijB'<  .pei;ciDet  ,  rctlner^ 
fcudum  ,  ctiam  repudiara  ha:rcditate. 
Si  autera  filium  rcliquic  non  poirj 
hunc  lia:rcdicaccm  rcpudiare  ,  fifeu* 
dum  iiabcre  i^elic.  ,Quod  'fimdamhsB« 
■vedttariam  nof>elt,c&iD^em  adag« 
natostranfire  pofli£v'(|aximyis  haere* 
des  nonfinc,  juxcaquoruraDo<florum 
fcncentiam.   Emphytcufis  informiter 
concefla,  non  elt  h^redicaria  f.fed 
famom  de  pvoirideotfa,:fticadeclartt 
Covar.  quamvis  fe  i^ftriti^siCliMl  Bm» 
phyccufim  Ecclcfiafticam. 

Alij  autemdiftingucnc^sinterEm^  * 
phyccufim  Ecclefiafticam ,  &  fjEcuIai» 
Temopinantur,fi  Emphyccufis  infbr^ 
sniter  conotfla,  ficfccalaris  ,etiicendft 
eflc  hsereditariam  :  fecu^  aatem  ,filk 
Ecclefiaftica ,  qu6d  hasc  cx  fua  nat\i- 
ra  tertiam  generationem  non  exce- 
dat ,  ac  proindc  non  vidcatur  ilipula* 
:c» pro hMdlbus.  lckVMtmMk 
^timfi/^,nttm,  i.  8j:Calda8^^4fiKf^. 
%t.num.  t^.  referens  •pfo  eadem^fen^ 
tentiaGregortum  Lopcs  in  i.  if.  tit, 
8.  ftrt.  5.  Videtuf  autem  Caldas  pa* 
rum  fut  fuifle  mcmorem.  Nam  q,      >  -  . 
MttmHtnti^tt.i^Jfti  doct«9faClm> 
S  £ai- 
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Empbyteuntti  non  riTc  hcreditaiiiin, 
fivelkEcdcfiaftica^Qv«r«cvl^ak  Ek 
|mlratemi|s  priinaausiifai  videmr  pco» 

fcabilior,  dummodn  cum  aliqaa  mo^ 
dcracrone,  fcu  in Aionc,  accipiamr; 
wrvideliccr  tam  Emphytcufis  (secula- 
tis,  quam  Ecclcfiaftica,  conceiTa  fim- 
pKciter,  8tiirfi9rmitef,ha;reditam«eii« 
feacur :  ac  Ecclefiaftica  fic  hsceditari* 

^  znin^  pro  folis  dcfccndentibus  urque 
ad  ccrciam  generationcm  j  cum  (uap- 
nacura,  nec  ad  hxrcdes  cxcrancos, 
nec  ukca  tcrciam  gencFationem  trao- 
fire  poflit :  fiecularii  rerb-  fir  fimpiici'« 
terhirreditaria,  quod  cx  nacura  fua  fic 
|>erpj8tiia,ge  adq«iMlil»et  b«tadestBUH 
fitoria.  '•  /■  .  ' 

g  ■  Similisqua:ftiocft,  qualisnamiceD* 
-  leoda  0t  Bmphyteufis ,  vel  &odmB , 
qoaolladuiiiameft ,  an  fiot  hcfcdita» 
rta,  vcl  da  providentiapCaldas  de  »*mmi 
^itjtft.i^.n.  j2.  Toqucnsde  feudo  dicit, 
quod  in  eo  dubio  magis  ccnfendum 
eft  dc  providcntta ,  quam  ha:rcditariu , 
&  nohqi2iloiii>P. -pco  hflc  parte  jrefisrc; 
EcOntra  ver^  V^hfc  de)^»  £t»phyt. 
tj.  n.  j.  tam  de  fcudo,  quamdc  Em- 
phyteuft  dicit  ccnfonda  cflc  ha:rcdira» 
fia^non  dcprovidcntia  j  Sc  hanc  cifc 
communem  fentetiuafti  a6Simac  Moi. 

4r}<'*^^  I*  qiHtm  '.pcotnd^  libemiiia 
toiplc^imuf ;  cum  ca=  iaiiiyn>  mpdflra* 
tione  ,  &  diftiniftione ,  qttam  proximd 
in  fimili  adhibuimus  ,  ut  vidclicct,'fi 

^  Empfayccufis  fitfflccularis,  cenfcndafic 

'  btaditariaftfflplicitieiitfilAacemfirBb- 
clefiaftica»  hflereditatiamiftd»id«ft,pco 
folis  defcendentibus,  qui  ftnt  hxredesf 
quod  ctiamdicendumcft  dcfcudo,five 
fic  Ecclcfufticum ,  fivc farcularc,  id  eft , 
ii^cofeDdum  cire  hanieditariam  mtftia} 
cjlm  6tiam:Aapt^  nMora  noo  fit  tiftA- 
ikonum  ad  ha;rcdei  cXttMieOs  \  UA, 
fancum  ad  defcendentcs ,  uc  cocftac  ex 
.C4p.%,de  it4tMfdconce^i»nis  fendi  ,  &  ex 
fif.  %.§.fenuU,  de  tUiemi.  fagUuxwask' 

.muBiqueDoAQrumrf  •       .   -  o  . 

jb.  •  Dwriqne.pi!p  oomplemenwpwr» 

idj^niMm  lilwhff  aitiwMiatn-flnaiulalB 

«■•1  » 


tcgulam ,  quam  {iro  .ibuiburvis  dubtji 
conoeflionunQ,  6c  di  fpootionnm  fiinnia 
fiiterpretandis  aflfcrt  Rebel.  %.f,dtMi» 
^«/.  jnftitnt »  ith.  1 5 .  ijutift.  14.  infine ,  ex 
Caftro  \.de  fottfixte  le»isf£n»lis  ,  tAp.  7. 
docHmento  x,  qua;  fic  habct  :  ut  quan- 
do  verba  plurcs  fcnfus  habcrc  vidcn« 
tur ,  illom  fequaris »  qul  eo  loco,  & 
tempore  magis  ufitatusfit:  quodfies 
parte  ufus  inarqualitas  non  ccrnatur, 
minus  impropriam  fignificacionc  am- 
plcdiari^ :  quod  fi  nec  cx  hoc  capice  > 
nequoexcooyeAafit- una  pan  verofi- 
tniRor-  «lia  appafeat,  illnmienfiim  e* 
ligas ,  qoirco  ,  poflallbri,  lOecati, 
leqaitaci  inasiii  avci; 

r 

Traduntur  quiedam  alii:  Emfhjteufit, 
tlivifionei. 
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Aa  (it  Emphyteufjs  perpetua  ^  velfe^ 
UmMd  iemtms  ,  cjux.  conceff*  eji  abfeliHe  fr§ 
fitjs ,  (en  merit  fm^,'      v* . . »  

Ltbere0umeffelleithne  vemim  mites 
defcendentes  tntmfMtem.  ibidetfi,  V 

Aft  EmphyteMfinihi  conceffA,&  prohM" 
redetuo  ,  vel  hdredibus  /«at,  intelliaAtuf 
n>Ke(j4  in  perfHgm<,iftlfeluni  protemfore 

^i»tit4,^t^iMeiisJmmidm^  ly. 

&feff. 

^mUs  cenfendA  fit^mfbjtlmfit,  dt 
qud  dubitetnr  ^  tn  faerit  come(ftin  fetft» 
tutm ;  vel felum  ed  temfits,i>  «.87. 
i      S^oufqne  tet^ur  eem^i  Emfbtn 
"SfMCrvtfM  'udmnism  i^imMimiiittu/\ 
tfdtu  ^  > n.l%.  . 

Treditur  ,  &  exfiitetur  divifie  Swe» 
fhjteufis  in  eem ,  efun  ^  nemtneirmfii  ^  & 
e^uu  nQmuetienii  teen  ^ft,  #.  tp< 
•    •  Slil^^mkfeii^kceiusedkm  udtree 
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fii»)fsVltMf  Jitrdre  hteliif^ititt  ?  iUd^ 
Triditur ,  &  ex^licAtar  diDif§  Eii^hj-> 

'  SinidfnJmitiieitmfmermmt^ikiik 
Smfbyttiftt  tmtiifu  ^  ttiMm^mmJs 

fen&i>»tiir,  femptr  intelli<7ttHr  cincrffk, 
reitovMt*  fecMHdum  naturMm^  &^mdi^ 
tstem  frimi  cmtrsSm.  Hidem, 


T 


ex  parte  temporis,  feu  dum^ 

tionis ,  in  petpecuam ,  &  tem- 
poralem.  Perpetua  e(t ,  qux  concedi<^ 
(urprore,&  proalt)s  ordioerecceffi» 
iroinperpetuumw  Teitopolttlitdl» 
concediturcum  Ihaltaciohe  tcmpori^ 
ut  ad  Vitam  unius ,  Ve!  in  crcs  gencra- 
tiones,  velctiam  ftdcettum  aliquem 
annorum  numerUA  tiltra  dcccaoiumt 
tiaraitt  rpeddhtm  eOgoiHo  OMgoieft 
InoaieOtl ,  Ut  perffS  conllat » nec  mo- 
dicainterddmeft  diMcultas  iheis  iO 
particubri  dignof^cndis»  Igiturutali* 
quam  huic  rci  lucemafFcramus,  non» 
nulias  dubicatiooes  circaeam  attioge* 
mus, 

^       Prim  dol>ttatiO  fit  i  in  <}aandO 
COncedio  fic  ablolut^  pro  filtjs  ,  feu  li* 
beris  ,  fit  Emphyteufis  perpetua,  ah  fo* 
/iim  ad  tempus  >  AUqui  cenfcnt  cfle 
temporal^,  &  OoOexeeddCe  triflepotf, 
^ob  appellatio  libeVOrttM  6Um  grada 
lion  clteedit.  /.  jtirifitit/ktius ,  pial^pp/f 
frincipimn.verf,  itemlihtri^  /.  *^ 
dihuti  Barth.  /.  Itherormn  ,  num.  tp.  ff, 
de  verhimm  figitifcttime  ,  &  alij.  Ni« 
bilomioQt  ▼«iereai  ofe  ^oiMtUni 
ftmeatlim  »9iode«Biii^hyteuns  ccn- 
lenda  flt  perpetua  ,  tcnct  Caldas  de 
pfl*»frf4fiene  ,  ejUfift.  t+.  num.  84.  quia 
lihcrorum  appellatione  omiics  dcA 
ccndentcs  in  infinitum  contiocntwi 
.dmt^-4i-^mmmt  ;:M^Ubttr  i».  i. 
Cr  fedt  textus  inl.  ^.i.  pemnltim§^  f. 
de  a^tgimtulit  iihertil ,  &  in  Lfed  &fi 
4.  liherti  1.  &  s.  de  in  im  vecindt, 
Quod  maxim^  procedit  in  difpofilto» 
Oe-  favorabili,  iit  eic  tnultispoobMC 


Galdas  citatus.  Nec  otftat  textus  io 
dmo  verficuh  ^item  itheri,  quia  velfo« 
iom  contioet  opinlooem  aotiqborum» 
qwe  teir  Eecentiores  JurilconlltlrQt 
improbata  eil  m  diifs  l.  tihertrum,  ut 
credic  Alelcander  ab  Alcxandco  lihi 
t.  diemm  eeniiiium y  C(tp.  tjr.  8t  tctrui 
Crioitus  t^.  de  hmefiete,  &  d^ct^ 
rti^  ctf,  %.  vd,at  alijmanmi^liattQl 
VnItnondariUllibefla  liOiMlfeqicciO* 
le  ulcra  trinepocem  ^  ^taamvia  geOOti 
ratim  pofleri  dckit^ei  in  infinitum  a^ 
^«llactone  Uberorum  figQi&cebturias* 

Secimda  dobitatio  ^  irti4m  iii»»  H 
|>liyteofis  tibi  cooCeiTa  probxccdd 

tuo ,  vel  harrcdibus ,  incclligatur  con«*  • 
cclTa  in  pcrpetuum  ,  vcl  folum  pro 
tempore  vica;  tuae,  6c  bihsredis  ii^ 
mediatif  Ratlo  dabititndi  probac  fo^ 
cuoda  parcedijiUnAiObis  eft :  quia 
k  imti^uita^  i  Ctd,  Jeufufru(ig      hu*  * 
hitetiine,  dcccrnitut ,  fi  alicui  iegcs  f-ent 
iUiqtiam  ea  Icge  ^  uc  ufusfruAus  ma^  , 
tt^  apttd  taum  luercdeOa  ,  expiraro 
talem  tifinnfirlKfbim  cum  tpfoprimd 
basrede  ,  ftatimqu6  eo  defbtiAo ,  ad 
proprictatcm  lebfittam  rcdirc.  Undc  fi* 
militcr  VidetufQicctidutn,  EmphyreO* 
fiHicon^eflam  pro  hacrcde ,  cUm  ipiR» 
pcxtno  iia!^de6sUfi » oec  ad  jaltetiais» 
tranfire.  Oppofitum  nihiiomiiius  dO« 
cct Caldas  d.4.r4.,rt,  fe^tiXdXxtcti 
Emphyteufim  illo  roodo  coiieciTant 
ooikrefkiogi  adprimum  hseccdem^' 
feditie  parpctOaHL  EUciOieft  ,  <)uiA 
fiiBf^j^fis  «ft  foa^  flatem  f^iA 
miffibilis  ad  baetedes «  aCicOaittdiiil 
fuam  ptimsrvam  inflicutioiiem  eit|iea« 
pecuatigitur  quando  Indcfinit^  probas^ 
tcde^aac  ha:rodibus ,  coaccdttor,  tiod 
ddi^  imiliiplcpoeefe  pBo^^if  ^iflMii» 
tiriafilveiiciodibus.t  fed^<ia|ilboi 
in  infioitfi.  aocidMtat  d,    rmti^m^  i 
nam,ut  ibi  notafrlKUrt.  &  otDOes ,  foltf 
procedit  in  re ,  t||ljt  fuiptd  oatOEa  Ooii 
eft  Graofa>iiIlbiIis  adiUBredes,iit  tO  ta^am 
■■mo^^pi  luapioBaRmfiirpBnoiiflii^ 
ftnotjlpftmpifcom  gcfftmcitlingub» 
tu^  Sa  li^ 


s. 
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•6      LSmital  autcm  mcrito  idcnn  Caldk 
tradicam  refolutioncm  ,       fort^  in 
MtnrkMn  llet  loci ,  wsccoocedencis 
confuctudoi'  ifam  ubi  ftmpbyteiifet 
confucveriat  concedi  tantii  ccrtam 
vitam  ,  aut  vitAS  juxra  talcm  confuc- 
Cudtnem  intcliigetuT  di^a  concctno 
pro  hasredibus ,  auc  facrede  fada*  Ec 
inditec  dicendoiB  abi  lege ,  am  Aata* 
.  C» AiMJlliiili  fiierit ,  tic  Emphyceufis  fo* 
l«m  pro  temppre  limitato  conccdatur» 
Nam  ibi  etiam  intclligetur  difta.  con- 
ceffio  ad  tale  cempus  reftrida,  nifi 
conifaetodo  io  coocrariuin  ftet.  ITo* 
V  de  ft  Emphyt^ifii  fic^Scclefiaftica » (b- 
Kim  intclligetur  concefla  ad  tresvitas, 
ubi  lex,  quae  ftatuit  ,ut  ultra  hunctcr- 
aaioum  nonconcedatur,  obfcrvari  co* 
iiievic  Quas  omnia  ez  foperioribna 
c»nftaht,  &  Uc^  traduoQiff  .ab«odem 
Geldas,  &  ali  js ,  qaos  refert  J.  «.4,  '&  i. 
^      Tcrtia  dubitado.  Qualis  nam  ccn- 
fendafit  Emphyteufis  quando  dubita- 
turtanfucric  conceila  in  perpetuum, 
vel  IMm  ad  teinpui  >  Ut  qoandolbic 
cencdTafiinpIicicer ,  &infocmiter,  vel 
Iblum  ex  prxfiimptione ,  auc  aliunde 
habetur  pro  conccira,&  non  conftat  dc 
cempore,proquoconccfia  fit?  Hanc 
dttbicaciooem  attigimai »  &  fcfolvi* 
-«Mit  fi0»  1«  hasus  Mjf,  »,if,  &fi&*  a.f  •  |i 

gl  Quarca  dubitatio.  Quoufquecen- 
^  (eatur  conceffa  Emphytcufis ,  qua:  ad 

terciam  generacionem  impetrata^cfl  ? 

Rcibondefit  aluraiciim  bacdiftindio- 
:  fi  in  ooocemonedicator  abfiilDtd : 

CpffcedinMS ,  vfyue  *d  iertiim  genenti»^ 

Mtm ,  intelligi  concelTam  uncum  pro 

K'mo  acquircnce  »&filijs ,  ac  nepoci- 
I  cjus :  fi  aucem  dieacor ,  «/^ci»  l»w 
Ite  qts  gegerMtftmm^  imieuigi  etiam 
^fto  pconepotibus.  Natn  dicendo  iq 
tertiam  ejus  generation^,  diAio,ffir/. 
clar^  fignificac  fieria»ccflion6  protri- 
bosgCDeraciombus  diibnAis  aprimo 
•eqDifence,.iEa«qn&i  canfir,  &  capite,ik 
4nio  procedtinc :  qnaodaaiic^  abioliicd 
tii6tciicinceni&  geocctfi^nemslioad!- 


Emphytrtifi. 

ccndofjw/  jConfidcrantur  tjntum  rrca. 
generationesabfolut^,  nondi/linda:  ^ 
primaacquirente ,  &  idetn  valec  atqud 
in  cer^m vitam.  Ita  cum  Bart.  1 1  icro* 
nymOjPomponio,  jafonc,  Alcxandro, 
Mcnochio.&muItisRotsc  decifionihuS 
Xamburtnus         3.  de  jure  ^bbatum^ 
di/f,  14.  qujtfiut^ttAv  Dtoenduro  nihilo* 
minus  eft,fi  verbis  formaB  adhsreamus^ 
ekoen^cottceAonem-Qfqueadprone*  >^ 
potes  primi  acquirentis ,  five  didum  fic 
abfoiutc  in tertitmgenetatietiem ^  five  /fl» 
tertium  ejins  geneutipnm»  Nam  eciant 
quando  dicicor  aMblutdlniMriSMr^f jw» 
rmtmum,  fiibiomUigitor  ipfius  priou 
acquirentis ,  ut  cft  perfe  mnnifcftum. 
Etita  doccnt  jul.  Clar.  iih.  ^.jentent. 
^  f .  Eptphyttufis ,    54,  Cald.  dettimindtif 
'  mu^tjaxj}.  14.  n.  y6.  Rebel.  s.^. /ii.  i)^ 
^iufi.  17. «.  8.  &  rclatis  mulcis  Ridos/» 
praxi  feri EcclffitfHciJecif.%t6.  At  fccun* 
dum  praxira  Hi/panijt  tcftaiur  Rcbe* 
lus  citatus ,  extcndi  tantiim  eam  con- 
cefllonem  ad  nepoccs  primi  acquircn* 
tis ,  flve  abiblttcd ,  fi?e  afiqpQfiCflidiAio- 
ne ,  eius ,  fa Aa  fit. 

Quarto  divlditur  Emphyteufis  in  \§: 
cam  ,  quas  dicitur  nominationis  ,  & 
eam  ,quac  nominationis  non  c-ft.  Era- 
phyteufis  nominationis  eft,  qua:  con- 
cedituraficot  compoceftace  nominan- 
di  aliam  ,  aut  alias  perfonas  >  quai  in 
eam  fucccdant.  Hacc  ordinarid  con- 
ccditur  ad  trcs  vitas,  feupro  tribus  per- 
fpnis  cum  faculcate  ,  ut  prima  poffic 
«ominarelecaodam,  &r^^cu«daterci« 
tfn,&  lempereft<»  p«Ao,fcproviden^ 
tia :  unde  non  oportet ,  ut  qul  in  cam 
«?x  vi  nominationis  fucccflurus  cft, 
fic  h«res  nomipaneis ;  potcftquc  con- 
cedivel  ablbkiti  cum  libera  pocefta^' 
ceoominandi  igaamcunque  pef|c|iiun^ 
ctiam  ezcranea%;  yel  com  «eftti^ot 
ne  ad  cercum  gcnus  perfonarum ,  ut  ad 
filios,  vel  a1ios,qui  inipfaconccflionis 
fbrmacxprefle,auc  tacicd  £uecuoc  dc- 
figoact  Dixt  ,rMrMEi  miiitmVidtfn 
wtof :  nam  ad  plures  eciam  conocdi 

poteft».&aliqHiml0  ftim  f^aos^ 
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tuuQ)  icotiefrdituf  cum  ITacultate^  ti£ 
^uilibec  ejus  pofTcffor  poffit  nomlna- 
re  rucceflbRiD.  Quando  autem  con^ 
cedi^^ttesviUs  ^rcu.pbfrdlMS>pri* 
toa  vtn » leu  lut  illins  dulat  i  qttaoditl 
vivtc  prima  perfonaiefto,  eavtyeBli^ 
translata  ficEmpbyceufis  ad  alias  per> 
ionasi  &mortua  illa  primi  perfonS, 
IncipLc  fecunda  vita  to  ea  perfo4a,qua$ 
tuDC  Bm  pby  teuftm  poflidec  i  &  fimili* 
tbriecundi  vita  durat»  quaodiii  hMC 
(beaoda  pcrfona  vivic  ;  ncc  tcrtia  vica 
Inctpic ,  donec  eademfccunda  pcrfo^ 
tiamoriatur ,  nihil  obftance ,  quod  to- 
•terim,  dum  calcs  perfonacivivunc, aiie* 
nata  fic  Emphytenfis  in  plnres  aliu 
t>erfonas  fucccHiv^,  ucbabeturapu4 
Crdin.LuJitJih.i.tit,  38.  §.3.  &  inft$ 
fuolocoanoblscxplicandum  cA.  £m* 
phyteufis  non  nominationis  eft,  quaer 
Cunque  concedlcur  lioe  factiltate  no»* 
tnioandi  ruCdeiToreio  ad  illam ,  undo 
~  pQfteftefl*eHzrcditaria  Aroplicicer,vel 
Uniift^,  vcl  cx  Pado  &  Provid^iitem 
Perpettia,aucTcmporaUs,prout  ado* 
niino  fueric  concelTum  t  oam  lac^  pet 
emoesrpccict  fupra  explicatas  vaga* 
ntr,  oec  aliquam  cbodiciopen)  refpuit, 
prseter  folam  facultacem  nominandi. 
Quinto  ,  &  ultimo  dividitur  Em-r 
_  phyceufis  quaftratione  ftaciU  in  Novak 
'  KAodqDam.  Novac(l>qaaodc»denui 
alicttteQooedinirfinefdpedo  ad  aliatt 
pfiorem  conceflionem.  Aociqua  eft , 
quando  cum  prius  alicui  futflcc  con- 
cefTa ,  jam  ad  alium  devenic  cx  vi  prio- 
siicoocciEgois»  (eu  iovcftuiuaPi  val 


ctiafti  quando  fu!^  eir^em  Jiaftisre* 
novatur  }  maxinnd  fi  ralis  renovatio 
noii  iiat  ex  mcra  gratia  domini  dircc- 
kiaedeac^bbgatiooie.  Oui^  de  k^ekttd  * 
CaldasifrrMMf.f.  \,^n,^.^ 
&4,4..^M.  i.  Pto  fbudis  eciam  Motat 
Moi.  aifp.  47i.ff.  1.  cijmconccdi  folcant 
pro  aliquo,&cji]s  defccndcntibus  ftiaf^ 
culis,  quando  feudum  eft  in  ]ptimt>,  cui 
fUitcODeeiruita,  dtd  Novbto  iqo^nd^ 
Vbro  iode  dtrWatttfA  ttt  ad  alikittldd 
ejus  profapia,  dict  tum  Aotiii|ut|ln,tttflft 
ctiam  paccrnum.Rve  i$,tn  qoem  tranfic 
fic  dcfcendens  ultimi  poflefforis»  fivO 
agoatus,  dummodo  fic  defcendens  pri* 
tni  poflefibris,  qttf,  iAm  fit  caput,  &  p^' 
cer  lotias  cogoacipi^is  ^  ad  iUttQa  ptinct* 
Jwliter  rcfpicitut  i  &  proptetca  fcu* 
dum  abeo  dirivatum  paccrnum  app cl- 
lacut.  Hujusdivifionis  ,  ac  partiiim  e« 
JuscG^nicioetfam  eft  vaTde-utili^,  $t 
neccuaria  propter  mu1ta,in  quibus  l4o» 
ya ,  &  Antiqua  Emphyteuhs  divetfoHW 
rccenfcntur,  uc inprogrcffu  hujus  n^- 
tcrix  paicbic.  Acquc  in  coprarctpui 
boc  diicrimen  apparet ,  quod  Emphyv- 
tettfis  Amiqua.quandotenovatttrjeni* 
per  iocetligitur  o^ffihi&  lettovacaftf* 
cundijm  naturam  ,  fe  qualitarcm  ptU 
.  mi  contra<J^us,utoptiir.(^  prcbatCali 
d,      m. ).  &fe(fif,  Emphyccufis  auccm 
Nova  000  teit>ieit  atiqQem  priorem 
cootradttm  »  auc  Inveftituram,  pt/S 
quam  regulecur,  (bd  regulari ,  6r  estpo-t^ 
m  dcbec  iuxca  formam  conceAo*-  ' 
ItiSiquSdenovo  CCMI*  ^ 
c«dicur« 
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iSaMMjtklUiM.' 

-I  1       ittcifMces  c9ntra{fns  Emphjteuti' 
•  Jj\,  ti ,  40/  /i/r^ yi«/     /m4  i$atHrd ,  w/ 
rx  *li§tt4  le^e pfpMttMte  tst  im  im  £m» 
fhjtettfit»,  «M, 

Eirtpbytetfs  fiif&JUisrdasimimilf-' 
'  ku  ettififiere  fotefi,  ». 

Sitper  ijtiilttifctmqife  rehns  ver},  tc  fro^ 
frt€  immthflikts  fttefi  confifiere  JBn^hj' 
ftM/is.n.^, 

Si  refefitttirttticefftim  tlfe  tn  'Bikfhjs, 
•'$eafim  ^ivtUtm  ,  inteUigitttr  i/t  ditbit 
tjfe  etttcefitm  ttrrtm  tUvis  ttitfittm*  • 
ittm,  4,. 

Fmdt  tMdiat  etfr  ,  defimfft  tUvett, 
'mtm»  ttHdStitiiitii  Btmfhyteufis  im  ifft 
fmidt,  J^utMdt  tMtem  Emfbytewfis  i» 
ftlis  trhtrihms  fueiit  ctn^itntt  Jtttim  eU- 
rthit ,  tfMmdim  mhtrtt  imfimelttxlittrimU 
ihidem.  •  ^ 

Vtrim  tmphjteufis  ftfiit  ctnfiituiim 
ft£iihmttmmmis  ^  #•  5. 

FeudHm  kt  mmmts  ndkikmt  ttHtctn 
fetefi,  ihidem, 

Nrvis  im  Emphyteufim  dari  ntn  fttefi  1 
mtaue  etitm  Emfhjteutictri  ftjjtmt  jufM^& 
mai§ma,m.^ 

DUplid  cx  capite  dubitari  poteft, 
an  res  aliqux  dart  poflinc  in 
Emphytcufim ,  necoe?  Vel  cx 
.  jMitc  ipfius  Emphy ccufis »  quod  (uaptd 
4wtiifi|in  c^uibnfdam  |cBiitpolBt  coo- 


fiftcrc,  non  vcro  innlijs:  velcxparfd 
ipfarumrerum  .quod  peraliquam  lc- 
geih ,  aot  p^rliominefB'Emphyteuti!i 
cxi  prohibeahtuir»quaittvis  recund^flt 
rcEtrpHyreurici  contraftus  fint  capa- 
cc.v  Oc  prioribus  dicecnus  in  ha2 
icdione  $  de  ppllerioribus  in/cquen- 
tshm;  <^xrjiilnus  '^pi^  In  prc/cnci. 
bt^uni  Emphyteuus  fpflptf'  natm 
tonfiflat,  &  falvetur  in  ornntbus,& 
foHs  rcbus  immobiHbus  ? Qiiam  qua(- 
tion^m  lace,&crudite,ut  rolet,traAat 
Valafcus  dt  jtrt  Emfhjt,  ti,ftf 
tktm.  ' 

Pro  refolutionc  fit  prima  condti^  * 
fio.  Emphyteufis  fupcr  folis  rebus  iro» 
tnobihbus  confiftere  poteft.  Ita  cum 
communi  fenccncia  Valafc.  frexime 
iittlmt  m,  1.  Mol.  diff,  4.45^.  tium.  %,  & 
/zor  f,^i.'iih,to,e,  ^,de  Emphyt,  tf.  y, 
Pfobatur,quia  in  jure  civili,  a  quo  con» 
tra<^us  Emphytcuticus  fuam  peculia- 
rcm  vira,  ac  naturam  fortitus  cft  ,  foljc 
rcs  immobilcs  pro  cjus  maceria  repe- 
flataturaffignactf  ^ttCconfUc  A  ^.udem 
Imfi,  dtltetsimt^^ett  /.     Ctd.  de  jnre 
Emfhyt,  ibi ;  fr^dijt  Empfjffritticarijs; 
ex  Atithent,  de  Jieutt.  &  Emfhyt, 
Ufeniitm,  QuodeftmaoifcAum  figauoi 
fiiiibttm^adiiitfltiin  »  6t  approba* ' 
tum  hainfaiodt  confra^omruperie* 
bus  immobilibus,  nec  poflc  fecundum 
jus  fupcr  mobilibus  confiftcre.  Unde 
in  ejus  dcfinitioncdiAum  eft  (ufrtfeB^ 
t.frmcedemsisdiffutttituis^  cife  coocrac- 
tmn ,  ft§  wet  immthiiit^  tdmtUtdtmiim 
mutm  ctmetiitmr^  &e, 

Secunda  conclofio.  Emphyteulii 
potcft  confiftere  fupcr  quibufcunquo 
rcbus  vcr^ ,  ac  propri^  immobilibus, 
Ita  fnpponunc  fupra  dcaci  PoAorca. 
&cxpfdle  Valaic,  /  «.  i.Iioec  enint 

ptimii 
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jaimafiaiuscohtraAus  inilitucio  fue- 
^  Wlbperprxdijs ,  ut  colligitur'  ek i*  f . 
tfri(»,ibi ,  •/  €ice  dffrddijs  j  ufus  timtti 
'poftea  obrinuit,  ut  etiam  fupcr  alijs 
^roprictatibui  celcbrarctur,  uc  fupcr 
domibus,  ca(trts, &  csteris  rebus  im- 
«tobilibus.  Vode  ctim  arbores,  vitcs,Se 
ISijnliadnmfiilo  cobsreiic^  imerim- 
ttbbiUaniiinerentur,  fit,ut  iri  hxt  quo- 
)g|ub  poffit  confiltcrc  Emphyteufis ,  eci- 
amlcclufo,  ac  minimc  comprchcnfo 
fundo ,  uc  notac  idcm  Valafc,  w.  4.  A* 
^rif^Wj.f.<:8tMoLy.iv.t;  ' 
8i  lantem  iiiinftromeoto  Emphy- 
^  teutico  reperiatur  conceffum  fuiflc 
in  Empbytcufim  olivctum  ficum  in 
tali  ioco ,  doccc  bcne  idcm  Valafc. 

intelligi  in  duoio  jde  tena  oliiis  con^ 
m  iutpot^  immobifiort » ti6b  veibde 
folisarboribusjpro  qaa  feritcrjti'a  re- 
"fcrtBaldum  inf.x.  nmn.  n.  CW.  dejure 
JBp^hjt,  &  Jafoncm  ihidem  num,  10  i, 
'eamquea fimili  probat;  nam  qui  lc- 
«ac  nuc-.'m,videtar  lcgare  ettam  foicimy 
cuicolueret,  &  viam  ^iuxcaGlojTim, 
Bartb.  Imolam  ,  &  alios  in  l.  fiftnfdkm 
fih  cfnditiene ,  5.  ^jnifundnm,  ff.  de  tegatis, 
f.  &  kgata  vinca,  vcnic  ctiam  fo- 
lum  ,ubi  cft  fica,  uc  per  P!aulum,Bc  mo^ 
^iemb%  iMj.fyiiis  legdvierii^  f,  de/ega. 
*t,f^i»'  d.i.tfiufii>idMm,  Unde  in  ca- 
fu  propofito,  dcflrufto  olivcto,  manct 
nihilomimisEmphytcufis  in  ipfo  folo , 
t  ut  eiiam  pcrmancbic ,  quando  fuerlo^ 
«xiiceicr^veldemoUcaB  ▼inef^^qiifltiit 
Bmphyteufim  concdTsB  font ,  ut  6111I 
Manrica ,  &  alijs  notat  Leotard.  de 
firis.  q.  ^7.  nitm.jf,  Quando  aucem  Era- 
phyceufis  in  folis  atboribus  fueric  in- 
|lituta,durabic  quabditiarbOrtstnfiina 
^  eitiferiot»  ttccum  codem  Baldo,  U 
lalbnetcadicidem  Valafcus  tnim,  ^.qui 
lamenbene  addtt,  ft  arbores  vctcres 
lueftni  refecacae,  ita  ut  aliae  eieis  pul- 
Iulenc,duraturam  adhuc  Emphyteu- 
tm  i  quiaeiub  nontk  iimofCqa  radii^- 
^eftomi^6  estiofUsiel  Biiifibyw 

f^iitlca. 


confiftcrc  non  poteft  inrebus,  qu^ 
non  funt  res  foli ,  &  propri^  immobi. 
les ,  (cd  tancum  quafi  immobiles :  c»* 
jufmodifunc  rcdicus  annui  perpetuf  J 
vcIadvicam,vcIadlongum  tcmpusf 
utaddcccnnium,  &  vlcra.  Hajc  con- 
dufio  non  cft  tam  certa  ficuc  pr^ce- 
dentes}  oppoficum  namque  tenec  XUv' 
quel.  de  retfAdu  Ugntg,  Gkfit,  f ,  ijmmi 
10.  &  potcfl  concraillam  argui,  ^^ii 
fcudum  non  folumconfifticin  rcbusfoii 
locohxrcncibus,  fcdetiam  in  annuis 
ieeditibus,  ut  eft  cextusexprciTus  tncA», 

tarita  ,  Vfrf.  fiiendum  ,  de  fettdi  c6gnitUi 
»e ,  Uh.  i.feHdtrttmi  ubi  Afliais  eel,  1, 
cumfeqc].  &  alij ,  cAquc  communis  fcn- 
tcntia.  Nihilominus  tradita  conclufio 
«agts  placec  Vala(c<to?4tf.  M.fHhnum. 
6.  i  .  c/ttifMiimfrMdiffh ,  ubt  pro  eadem 
citatPctrum Jacobinum,quam  etiam 
firraat  Azor  dt^» ca^.  3,  ffnf,  Funda- 
mcntumcft,  quiajura  deEmphyceufi 
loaucntiainfolisrebus  proprii  iimr.o*  * 
bmbus,ac](bi;(>'<5i»haerentibu8  eam  ag- 
nofcunt ,  &  admittii  nt ,  ut  vidcre  eft  i# 
di^e§.  Adee^  &  alijs  tcxcibus  fupta  cita* 
tis.  Ncquca  feudo  valec  argumencnni 
adEmpbyccuiim  ,ubijusrcpugnac.  Ea 
<)uoadt>raBftnsIongidiverfa  ratio  cft 
in  feudo  I  quia  noo  datur  ad  meliorad^ 
dum ,  ficut  Emphytcufcs  regulariter^ 
&  iuxta  fuara  primariam  inftitucioncqj 
dari  folcnt  ;mcIioratio  autcm  ,  &  cul- 
tura  ia  foKs  rebui  loco  adhaerencibuf 
lecnmbabec^  FatecaraBremValaib.«^'. 
i.felatiqunndo  vidiifc  conftitutam  EnCi^ 
phyteufim  fubccrtis  pcnfionibusEm* 
|>hytcutici$  pccuniarijs  ,iqua5  vulgi 
nuncupabatur,  frtzs  ie feni  (thidos  ^ 
qoaiib  tamen  Mb  dixic  vchuii  fimphy» 
t^ufim  non  cfrc.  < 

£x  di6li»  colltges»  non  po^inarf;^ 
vim  dari  in  Emphytcufim,  utcamalija 
notat  Valafcus  fufrt  num,  quia  nod 
cftresimmobiiis.  Iccm  oon  poCcEm- 
phyteixioarl  jnri^^fie^aAiones^qimiidir  . 
moirf^at»  nec  immobilibos  bonis  aif 
numeranturj  fed  icrtiam  quandambo^* 
Ii9romi(p6ci6fa  coiiiUtuui»»  ^  i  />. 
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'YuherCTj.  f  w  f>ecrilio  ,  ibi  ^  hoc  4mpliitt 
nfimin»  Mifarum ^ffttie peculro ,  &  uvrO" 

fuyac  fcribentes  commiiiriter^QucKi, 
'fiwqtnrtedoAriiiam  aliqtioriim  DIX 
«ilercnritim  cum  quiburdat»  GIofBSf 
^ra,  &adiones,  tjusB  Compotunt  ad 
"rcsimmobilcs  >  immobilibusadname* 
^ri  ,eciam  in  bac  dodrina  C  quam  du- 
I^Umh  ^eteerito  ftfllrraatValaleus  /i» 
^rkm.  i«,  J adraitti  non  dcbcc  poflc ta« 
lia)tira>  &a«ftiones  in  Emphytcufim 
idarii  tnm  quia  non  funt  tcs  folo  adhiS- 
f entcs ,  in  quibus  cantum  Emphytcufis 
4bb1Ufcit  itnm  eciam ,  qaia  quod  viccm 
vci  imme^bilis  habeant  fiflione  qu4uift 
indudum  eft:£mphyccuris  aucem  rcn^ 
'«qux  vcre  fic  foli  ,defidcrat.  Ita  Valafi^ 

« 
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^f&^uimod6  res  Eecleltafik^  ■ 
dsri  in  Emfkf"  .! 
9€»fimi 


Menai$%mnmmteifkfi*fiietnimim^ 
pMimm^  &  pe$itfKfm»  mtkiHmm ,  fOm 
ftioad ftkm  umkfimif  wtile  ^  frsMiu 

rfi ,  prtterquim  in  certis  esfiitis  ,  <^  emif 
iertis  fokmmMilmi  im  Jmrt  txft^it* 

Att  t^ti^tfktt  nm  pi^mf  dem^  li  > 
tEmphytenfim  ctncedi  tAftfue  l^ptinuttm/k  » 
^ jfelemMittliimJ  tdimmtliilit  htmt  JSteU^ 
jfiit  tlientnit  injure  retjnifitis  %  jjtfmtc^] 
^  ft  tliter fA^A  efinnUt,  m,  8. 

^mfit  ifit legitimtetitft  ^  ^  qmif^ 
fdemMttfttt  m,  y. 

rtrum  ttitm  reqmirtttr  etmftnfit  fkm- 
mi  Ptntificisf  Refptnd.  me^ttivt ,  Prtler» 
^utmtdalienAndM  hrfs  menfd  e^ifcfipsiis^ 

qmtmda  id  fmteiititttir  t  mim.  11.  & 


INtcr  r<rs  ,  clc  quitws  ^ubitar!  (otet  f 
an  cx  parcc  ipfarum  obftcc  aliqua^ 
jurisprohibicio,  quominusinEca- 
t>ybceufitt«Uripoflint,{»rimum  locum 
obrincnc  rcs  Ecclcfiaftica.  Et  raci^ 
de  illis  dubicandi  cft  ,  quta  jurecanop 
nico  ,  imo  &  civili ,  prohibtturoronit 
alicnatio  bonorum  Ecclcfise  immobi^ 
liiim « Ik  preciofiorum  mobiIium,^p^ 
ierquamM  €erci$  eafibus     cum  oetl 
tis  loiemaitaClbm  \p  codem  jurc  ex^ 
preflis :  diri  autcm  rem  Eccicfiafticani 
in  Emphyccufim  cft  queedam  rpeciet 
alienationis  in  illaprohjbitionc  com  ^ 
.  ptefaenfli»  dba  per  Emphvceufim  re« 
verd  alienecur  res  immobilis  quoa^l 
ucilc  domlnium.diredlocancuiBt^i^ 
to.  Et  ica  cXprcflTc  habctur  im  ctpl  niiU 
i(,  dt  reius  Ectleftt  tton  tltentndis ,  ubi 
homfne  alienationis  bonorum  Ecclf^ 
iiafttcbrum»  qntt  ibi  prohtbcnircon^ 
i>rebeiHlc  4idcnf  contraAos  £mphy<* 
lcuticus  perpetuus  j  &  in  tktrt^ngg^ 
mnbitttft ,  de  rebus  Eiclefitt  n«n  tlienMdis 
imter  ctmmumts  j  ubi  inter  alias  fpccics 
ftiieiiatioiiif  booontiD  BcckiUe,  qu« 
Ibiekprittttintur,  abfolttid  ptohibetutf 
contradus  Emphyteuticus ,  prcterqpf 
in  cafibus  ^  jure  permiffis,  ac  dc  rebu^ 
&  bopis  in  Emphlceufim  ab  antiquo 
concedi  folutis ,  &  tunc  aiam  Ecclcfi» 
iUfnm  evidenti  ucilitRte» 

Adpropofitam  igitur  qudrnioneni  g 
fitprima  aficrtio»   Kes  Ecclcfiaftlc* 
non  poflunt  dcnno  in  Emphytcufini 
Concedi  abfque  legicima  caufa ,  &  fb« 
kronitatibus  ad  iromobilia  bona  Ec^ 
dete  alienaiida  ia  iure  rcquificis,  £c 
conceflio  allter  fiiAa  eft  nulla«  Toii| 
Bifertio  habctur  ezprcife  im  diSt  JEjr<i 
trtvtgt/iti  ytmbititft ,  eftquc  compiu- 
nisDoAorum^etiamezalijs  juribusy 
&  patec »  quia  conoeffio  £mphyccu(i« 
cootiaec  tlienationem  rei  ip)UBobH 
lis,  quoc  quoad  dominiuurile  in  alium. 
ttansferCur  t  omnis  auccm  alienacic^ 
rci  immobilis  Ecclefiafticsr,  non  foluni- 
c^prphibiu»  ffid  ^iim  fiulia,  fi  fiac  • 

tbfqu^ 
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abfque  Hgitiil^a  eaufa  ,  &  (blcmnitat!- 
bus  in  jurc  rcquifuis.  Quafit  haeccau* 
fa,  &  qua:  iHx  folemnicaces,  attigimus 
diff,  i.  deCiufa  Jcef.  5.  §,  1. 45.  Scd,  & 
hicbreviter  fubt  petfttifigeiid». 
'  f  '  Caufaigituteflquadruplex,n(nil* 
rum  Ecclefiaj  neccflicas »  ftut  utilitas , 
auc  quod  res  fic  damnofa  ipfi  Ecclefia; , 
auc  quod  piecas ,  fcu  mi(ericordia  caoa 
ftliinari  expofeat»qiiKOnM^daat 
tancum  re  vocari  poflantt  uCiliuceA 
fcilicct,  &  ad  pietatem,  ut  bene  adver- 
tic  Soar.  tomo  4.  Relig.  trtdf,  8.  lih.  t. 
edf,  27*  Ec  quod  aliqua  ex  his  caufis 
i^qdiratur ,  conftat  aperc^  eit  csp.  fiae 
§x€efihiu  %t*  &  ex  ftltjs  textibut 
juris  Canonici,  quos  dtato  loCO  d6 
fibus  allegavimus ,  qui  etiam  apud  So* 
ar.  proximdcicatum)^aUosmfraci« 
updos  vidcri  poflunc> 

Sokainitatei  autett*  tfut  Cftmquam 
fdmoL  neoeflkria  fimul  poHuIantur, 
funttra6tani5,  miiruavc  cmultatio  Ca- 
pituli,aut  Convenrus  ,qiiando  Eccle- 
fia^cujus  funt  bona  alicnanda,en;  ca- 
tiiedralit  .aotcbllegiata,  velconven* 
toalisi  &  poft  hunctraAatttin,aflefifi]si 
&fubfcripcio  ipftus  CapicuU«  CoIle« 
gij ,  aur  Convencus ,  fimulque  aurhori- 
tas ,  fcu  confenfijs  Prajlati,  id  cft,  Epif- 
copi,  quaodo  bona  funt  Ecclefi£  ra:cu<> 
kR-if ;  e|brve  jnritdiaionl  fhbieAafi  aut 
I^selati  regularis ,  quaodo  borta  funt 
Jdboaftcrij ,  vcl  Ecclefia:  rcgularis  a  ju- 
rifdiAionc  Epifcopi  cx^mptsB.Per  Pras- 
latum  autem  rcgularcm  intellige-  Pro- 
*.  *  ^incialem ,  ^uit  JCbbatdsf^f^Iem, 
icaac  non  fuflictac.isonleaibs'  Pr«14i 
localis  cum  fuo  conventu,  fcd  necelTa- 
rius  etiam  fic  confenfus  Provinciali^, 
yel  Generalis ,  qucm  habet  loco  Epif- 
«>pi.  Quo  paAo  etiam  ad  alicnanda 
beni  WbcVb&m  dollegiat»  litiir^ffictt 
Conreti(hst  Re^ods ,  fcu  Pracfidis  talii 
Ecc!cfi35  cum  fuo  collcgio ,  nlfi  ctia# 
acccdacconf-nfus  proprij  Epifcopi. 
-  Qti^(i4o  autcm  bona  alicnanda 
ftwiiiitlfe^dliac  parcicu|arlsConven« 


itlf 

particularis  Rc^dris,  feuadinioirtra-. 
toris  ipfius  Ecc!efiae,&  authoritas  Bpi(i 
copi,cui  fubjcda  eft:prouc  hajcomnia 
lal»tradunt,&explicancSoar.  diao 
%7.  Mol.  /WM 1.  dejM/iiU  >  tiifi.  jrj^ 
lilldus  ktmendicey  tna,  4+.  r«p»  Bo- 
,  nac»  t0,  i.deMlitB.  hentn  Ecclef  piinc.:^^  ' 
&  4.  Tambur.  tom$  de  jurc  AbhMtnm 
^[f.  13.  f  .4.^  8.qui  praediaa  omnia  e« 
vari$s  liiffbDS  dcfnkninit.Unde  quanda 
tes  Ecclefiafticas  alieiUinttttiatcrveni^ 
te  aliqua  e)edidlisquatuorcao(^,  &c3 
prjedi(!^!S  folcoinitatibus,  runcea  alie- 
natio  fiePi  dicitur  irx  CMftbusa  jure permif^ 
fs^  feu  in  jure  expreps  l  pro  quibus  jus 

nonpfofaibee  ali«flari«em  Bedeiialli. 

cam  immobil6,  autmobilip^ofam* 
Pra:tcr  has  folemnitates ,  volunt 
muItiRcCenciorcs,  rcquiri  confenfum  ' 
Summi  Pontificis,itaucfine illo  nec 
iieeat,  nec  valeat,  raltem  regulariter^ 
IMttdtdarnm  tenim  ftcclefialtoMini 
dtienatio ,  etiam  ek  caufa,  &  eum  fbl£« 
nicatibus  pra?di<*^is ,  &  nituntuf  verbtt 

d.  Extrtvtjc.tmhttioU ^  VoX^incAnfultt  Jtt» 

nmu  TeHiifice,  Sed  banc  fententiam  ta- 
t^  impugnavimus ,   eontratiam  cum 
fr.ivi(rimls  Do^oHbus  deihndimat 
di^selifp,  i.dcCenfuJe^.  ^.kitm,  4f.  • 
•     Excipienda  famcn  funcbftna 
mobilia  fpc^antia  ad  m«nfam  Epifco* 
palem  ,  vel  Archiepifcopalem }  qu^ 
quidem  abfqoe  SommiPontiiicit  eot^' 
fenfu  alienar e(  noa  pottil  BpUbopot^ 
vel  Archiepifcopus ,  eciam  ex  pr«dic- 
t<s  caulk  ^&  cum  confenfu  fuiCapita- 
H,  propter  juramencQ ,  quod  ante  fuam' 
confectitbaemiMwlfauit ,  cu|us  fbrmai 
fic  habet,in  ^na.ft^^sytr^tdmmd. 
ftmmemfertinentes  ntmvmkm  ,  MfW 
dtfida,  netjue  impignifA* ,  ne<jtte  de  nov§ 
infeudde^  vel  di^no  ntfde  alienaha,  incen^ 
fm  Mmm$  Ftiitipce^  etimcumcen^ 
fenfn  CigM  mei.  OiA  fcac  aotem 
iuramemmil  obi^at  MoHoa  difimti 
4'<8.  num.  8.  qnando  alienatio  aJi^ 
clfcc  valida ,  quod  ad  lllam  concorre-^ 
ret lcgicitna  caufa,  &  folcmnitas  a  juro , 
I^^Pit^i  o^iinpGdin  cius.viU(ycuara«** 
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jioftchuiUs  t«TftTl«irti ,  efto  fuiflcC  fiwN 
r*  ftnc  conrerofu  Suflomi  Pontificissquia 

^j^in  ctiam  non  dcfunt,  qui  fcnti« 
oop  obftarp  ^iif^um  juTanicntvm) » 
^i«»cDiausEpirccifiiicitd  ]>o0im  aiic-* 

ccns,cft  comfnuoit«f  rccepta  }u;tefta-f 
tur  joannes  AndMW ,  Panorm.  &  aiij. 
quoscitaot,&  r<M}u»ntur  Atotf*rf, 

MoUna /ir*  P^*»**  t^ncndt 

cft ,  ptxrcrquam  in  aliquo  cafu  nota"» 
bilis  ncceflitatis ,  qqi  locum  non  daret 
rccurrcndiad  Suintpum  PoQtlficem» 
^tidcm  Paoiofrmtc.  Mol.  U  cft^  ^ 
|«ttai(^r»lmiccuut  Etfort^  a4  (ohM 
f»b<ig«tlonem  hujus  juramcnti  rcfpe- 
xitPauIus  II.  ind^J^xmvtg.nmyiiiffM^ 
dumgravw  p«Pil»s  impofuit  alien^O* 
(ibus  bona  B^lejtUftica ,  ittcpnfalto 
Eomanp  pon«(!«iirtil«  i^idctWf  intelltf- 
Xiflc  A  zor  ^//V/o  v^r/!  *her*  fententts,  & 
fe  j-].  £:Nr.var.  i  nobis  Citatus ,  &  cx- 
phcatus  ^/(^4  dif^.  i.deCenfH  ^feii.  y. 
1.  ».  5».  Qaoi9co  pcr  totum  iUum  §^ 

inl>m:4m;fliiilffiiii>i  ■  -  ' 


'ibf0l^*r  al/quM  thrcM  MfietMti^mm 
►i.;*-'  p$iff¥tpr44iffMMgerfi0- 


...1  «.. 


■r  f; 


.  '  MmfAltemffeferBtmi^eiiUvelett  dl/- 
WUtic  banetnm  Ittle^i^itermn  fdiMf^^ 
ime  fckm»imihMSi>urieJM»  >4«  \ 


^mritunfned  cmv/a  ft  vtr^tif  hfititMMt 
fedfptis  tfi  •  ^ti  ttiit  ^  tMnMSmAiM 
fmjifiimir'.  iiieUm. 

■:,  ^tnde  w4it9eaim  fervet*  fiitr»i0 
folemnilatef  juris  ,  fr^fnmitnr  inttfyfi 
Vifft  cmtfem  le^itimsm  ;  Ecelejt*  temf^ 
^dtfHtrnnr  4d  pf  »i/0ttditm  eum  nen  initr^ 
vefiifff^m.  i|.    •  •<  . 

fetiiMtiftkt^kt0i»0U^tt^ 
vmtifffheMdMMt  ets  ,  f «i  rem  sUenMt  per 
ca»tr4{fftm,  fti^tttmdtMtitiiMm  trtttfer-x 
tur.n.^^, 

^iexirs  ftfnt  4  jurt  fefmiffee  fiiim 
hifr»pril'  nUtMMItt  tts  tKltpiftiets  ^  «I 
ftfcmre^m  fwfhyttmitmtifi^  fimUes^ 
^Mfhiit  Ittii  fffinsfertuY  tetum  demininm^ 
pen  videntnt  incurrere  panae  Utas  in  Ex^ 
trtioep  mkiiief^  ^  mfi  tMtitm  exttmm^* 

wfttftttum,  Pk  ^ 

£Mm  B3ttrMVMj(,  fge  receptm  ftk 
$i  fetnas  HennuSitnulimt.  iiidem, 

;§lu_ae  fsenoi  incHrrnnt  prxlati  rejtft/*» 
res  jJiendntes  hem  immehilie,  vetmobiliM 
pretiefefufrHm  CenventMMm  » txtre  CAfm 
kjure  permiffMS}t0.  %%, 

Non  fffe  niceff*riAm  Heeittim  SmtHtii 
Pontifjcis  id  telem  AlienMtiwm^  tnp  tx^ 
tra  di^ps  CAfus.ihidem,  •  ■«  * 

DttiMfcenMne»  incurruntur ,  eatf^Mm 
MTttnMtiM  ftir  tfMiHfitnem  ferfetMtMt. 


lCttKfMditMr  fx  frMdidis ,  f  «iW  tenen^ 

^nm  ft^  ejutnde  efAtur  de  rehta  Fcctrfjtf- 
ticis  de  »evt  iit  Mmfi>3tttfim(f»ted§»iis^ 


V 


NOcaidimifitfc  etiam  cft ,  qaod  H 
:  Uosc  communii  DD.  fenreo-» 
tia  fic  ,  ad  validam  alienatio-» 
pem  rerum  Ecclefiafticarum  immo«« 
hilium ,  vei  mobilium  pretiofarum  ^ 
ffeqaifitataiiidctaraiii  lblt»ain<» 
Umfmi&Sttmt  videie  eft  apud  Co* 
Wit* »,VMritfm,  c$p.  »7.  n.i.  Mol.  d^ 
diff,  ^a^  n.  ly.  &Softr.  teme  4.  de  Re* 
ligiene  treB,  8.  lih.  s.  r.x/.  actamcn  noi» 
defuocAuthores,  qui  oppofitaiircre* 
dmc  >  Calwm  pro  aliqiio  fiafo«  rN«al 
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iaieguima,  cum  conrenrueoruin,quo* 
rum  intercft,rccluraftaDde»  acdoloi 
teoetNavar*  ii$li*m§$,  ntmm  Becitfitf- 
tusrim » «.  i^.  &  A«or  alios  feferens « 
&  diccnseire  comrouncm  fcntentianij 
pdrt.i.iih,  9.c>t.if.  8.  i.  frcuHciam  dttbi' 
imi  &  idem  tcncredcbcnc  multiaiij 
i  nobis  relad  prtS^dectHtnSf^  ht  getttrfi 
Jij^,  T*  vtff,  his  it4  conjiitinis^ 

qiidabiloliitddocent  validum  ciTc  pro 
foroconfcicntix  qucrolibct  contrac* 
tum  ,  in  quo  interveniunt  omliia) 
qua:  iccundum  jus  daturai  ad  ejus  va^^ 
lorem  nqairaiitor  «.eciain  fi  iiat  abiqoo 
fi>rma ,  &  foleinfiicatibus  jurb  pouct^ 
vi.  Sunt  ctiam ,  qui  econtrarioccn- 
fcantjfolam  didam  folcmnitatc,  fcU 
formam rcquirl, &  fu0iccre, utaliena^ 
tto  ipro.|ure  teoeat ,  quamvia  caufa  lo* 
gitima  «oo  fobfic ,  JpcrfTe  tam«t%  Ecde* 
fiam,fi  laefa  (it«  in  intcgrum  fcftitui.  Ita 
Glofla  infummixi,  q.  i.  &  in  d.  cdp.  (tne 
exeeptione^e/idemit,^.  \,  Verbt.  frefatu^ 
rum ,  &  quidam  alij ,  quos  refert,  St  re* 
fellitCovar.  /«^r4.  Ex  quibus  (ententl* 
\%%  prima  aUifaaai  babet  probabilita'» 
tera  ,  faltcm  propccrauthoritatG  Doc- 
torum.quieam  fequuntur*  Sccundacft 
omnino  fiilsa :  U,  ucrs^quc  fuSicieoter 
cxctudicot  ,tum  ex  alijs  juribus ,  coni 
nasimi^ ex  Me^  6f  « fhte  exeeptieke  is « 
&  ex  diB.  Bxtrepeg.  emitief»  i  di 
rehus  Eakf^  imelmemdts^mutttemm 
wuuiei' 

Adverce  flutcm  ad  Vatorem  aiic.' 
1  s  nacionii  non  Tec^tri qnod  caiKa  re  ip« 
ikii^ioa.&legttima  ,  red/iatWeOe^ 
qwbdialia  ^contfahcntibus  exiftime^ 

tur  ,  quando  fit  alienatio,  ut  cum  Glof» 
fx  in  ci^,  ad  nofiram ,  de  rebus  tcilefx 
non  Aiientmdts  ,  &  alijs  doCertt  Covar^ 
diMBfi^  i«:SCl(M«'ni(2#a»!^Q!iibas 
I  niififii||Htfcafit,iiwfet/^  de  ReUpene^, 
c/tp.  18.  ».  17.  Item  quando  conftat  fer- 
vatam  fuiffs  dcbicam  folemnitatcm , 
prajfuraicur  intervenifre  ctianY  ciiufam 
legicunaro:  Ecclofia  umQO^i^inttti-r 


ftiflc,  quia  illa  pf  ^Aimptto  tiort  eft  juH^ 
&dcjurci  ItaCovar.  &  Mol,  froximt 
tit,  cumGloiTa/s  Amhent.  htt  jns  tonee» 
tmit,  C§d,defitfefe9Bii  Mctlefijs,  Bald0| 

Jafbne.StafiiSi 

Notaprstcrcij  tlUamvis  aliettah*  |^ 
tibus  bona  Ecclefiafticacxtra  cafus  in 
jurc  pcrmilTos ,  vcl  abfque  iiccntia  Su* 
mipontificis,gtaves pcenac  iDr>punaD<» 
turperconftitutiones  ApoftolicaSi  a« 
pfaefertim  per  d.  Extrsvagt  embitiof.^ , 
tamcn  hujufmodi  pothiSj^^quando  sb- 
folut^  contra  alienantcs  funt  iatfiie,  non 
comprebcodi  eos  ,  qui  improprid,  £c 
lato  moddalieoant ,  ut  qui  remlerH» 
tnti,pignori,anc  hypocheca  fubjiciunc^ 
aut  cam.  Emphyteuticantt  vclad  lon-» 
gum  tempus  fdcant,  auc  ufumfru<ftum 
in  ca  coriltituunt;  fed  tantum  cos,qul 
tem  proprid ,  &  ftridic  alicnant  quoad 
totum  ^lominittita  i  qnod  inea  habent  4 
uc  vendendo  ,  donando ,  aot  peema-* 
tandoillam,    Quia  irt  pcirhllibus  ,  Ss 
odiofisnOminc  alicnationis  nbfolutd , 
6cfimplicitcrdi<^as,  foluti)  veniuntali-* 
•oationes  propri^,&  ftti  ac^epcai,u6 
beOe  doccnr  Covar.  1.  vArieriim,r,t6i 
n.  1.  Pinel.  in  l.  \.  C\  ie  honrs  mgterhis  ,  j>^    •  ^ 
3  ./«^  ».  6  4. .  verfilli  tamen,  Moljurifta/;^. 
t.defrimogen.  c.  jo.  n.  zj.  Caid»  rrw 
iMvi/.  cf.  16.  &  alij ,  quos  refcrt,  ncc  re« 
fellitValalb»-  de  fXfeSio^h^t,  ifU/tfl.  ip; 
mwn.  \\*  ■ 

Un dc  quslmvis  in  d. Exir*vAf(.  amtfi-  |^ 
iiofx  nonfolum  prohibcantur  fub  ex- 
communicatione  lat£  fenceatiaepro» 
prizi  ,&  rigorofiealienatiaoel.BonofS 
Ecoldbfticorum ,  fed  etii  improprfaB^ 
uthypotheca,  infeudatio,  contraAua 
Emphyteuticus ,  &  fitniles, ac  ctiam  Io« 
catio  ulcra  tricnnium  i  attarhen  alidS 
tKjetKS ,  qusc  in  cadem  confticuciotie  a<*= 
ii<il*BlibilslisipoBolitar,fo1dm  vidnx- 
tnr  ^prehendef e  eos ,  qui  di^  booA- 
propfi^,ac  ftri(^o  m6do  alienav^tint  i 
quiafolum  videntur  fieri  in  atietiahtef 
ftmplicicer,  uc  facis  ex  ipfo  cobtcxtts 
eja£dem  coflftitotiotila  iiiCfclligitur^ 


« 
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butC  ,  &  irricavit  di^somncs  aiieoa* 
'  tionbrpeoies>&««comiminicacioneai 
impomt  tam  ifi  c«m,  qui  contra  teno* 
feimitlius  coaftitocionts  alienare  ^rx- 

fumcret  .quam  ctiam  in  cum  ,  qui  rc$ 
talicer  alienatas  rccipcrcc  $  fic  dcin- 
cepiadaiias  puenas  progrcditur.  Mi- 

wmMm^  &c.  P  p9m$ifcMli,  vel  abhdriali 
perfri/^eMf  dignitate  ,  iffg^ffj»  Ecciefi*  St 
fenitHs  interdtlins       ft  per  Jex  menfes, 
&c,  Ubi  coniidcro  iliam  adverrad- 
vam  ,MUemi$Hvef^i  qoas  mdiiiilaiie  iiH 
\.dicat  aocipi  ibt  alienadonem  in  feiw 
fu  aliquomodo  direrib»  idcft,  magii 
llri Ao , &  proprio ,  quam  in  fupcriori* 
bus,  ubi  tam  propria  ,  &  (Irida  alicna- 
tio^quam  impropria,  &  lato  modo,pro- 
liibetor,  irritantr,&  poDtnir.  Quspro> 
cednoc,  ubi  ilta  Extravagaosplend  re* 
cepta  eft  ,  &  in  fuo  vigorc  pcrmanct, 
Non  cnim  ubique  viget,  Et  vero  fo- 
lum  quoad  nullitatcm  contradluuro  ^ 
oon  autem  quoad  poenas  recepcam  eflb 
teadit  Gabr ,  Pcreira  Jec^,     m,  f,  fimei 
cxCaftillo.  Avcndan.  Gatcer.  &  Go* 
liedo,quos  ibi  rcfert. 

Advcrtc  tamcn,  praclatos  regula- 
res  Europas  alicnanccs  ullo  modo  dic* 
ca  bona  immobilta ,  vel  mobi  lia  prcti* 
o(a ,  extra  cafus  in  jure  permiiTos ,  fi  td 
fecerintabfquc  liccntiafacrias  Congre, 
gationis  Cardinalium  Concil.  Trid.in- 
tcrpetrum ,  practer  pcenas  alias  calitcr 
alienantibus  impofitas^incurrerc  etiara 
iplbfiiAopcenam  privatioois  quoram-» 
libetofficiorum,  &vocia  tam  adiviae^ 
qup.m  pafli  vat .  ac  pcrpctuae  mhabilim- 
tis  ad  alia  in  pofterum  obtincnda  ,  non 
obftantibus  quibufcumque  privilcgijs, 
ipfisregulanbos  conceffis »  «C  deoeiti» 
Bitar  in  qaodamdecKCo  eiufileoi  Qk: 
gregationis,  juiTu  VrbaniVlIi;  edito,! 
dic  fcptiroa  Scptcmbris  anni  1^4. 
Quod  decrctum  ad  vcrbum  rcfcr  Tam- 
burinus  tepte     de  jirre  AMtatum ,  dsf^, 
t^.  qMji^i.  im  fme.  :Ek%coiardeC|»tl 
tenoreclaci^  coIUgitar,  &  coafirmaftir^ 
opiirilfrpfrwifiyHi  ^  Tff*fnpij<H|  fliivi 
<  , 


nandum  boaaEcclcfiaB  in  cafibus  ^jo* 
te  permtffis,  non  reqniri  confenltini 

aut  coofilium  Stimmi  Pontificis  ,  ib* 
ciufoiuramento  non  alicnandi ,  eo  io* 
confultoj  cum  in  hoc  decrcto  nri<?^illi- 
mt  prohibcaturquzlibct  alicoatioim- 
mobtiium,veI  mobilium  pretiofiorum, 
abfque  Itcentia  didas  Coogregationis, 
•ppofica  expreire  limitationc ,  preter* 
^usm  in  cAfibus  djure  fermijiis,  Advcrtc 
prctcrea  ,  di^as  poenas  non  incurri , 
ancequam  alicnacionis  contradus  pcr 
tradtaionem  lei  -pecficiatari  nt  bene 
Navar.  cenftl,  13.  de  remu  EtekfMmem 
^ilienemdu  ,  Covar.  t,  verier*  cef,  td.s^ 

7.  Filiucius ,  &  alij  apudTambatinnm 

d.difp.  ti.tfitefttt  u.  n.  a. 

£x  quibus  pro  pratfenci  infticuco  ^9 
conltac  non  pofle  resEcclefiafticas  de 
nouo  in  Emphyteufim  dari,  &  conce* 
di,  nifi  cum  caufa ,  &  fblemnicatibus  in 
jurc  expreflis :  fufliccrc  autem  caufam 
cifc  prudcDCcr  cxiftimatam  :aliascon> 
traAum  evadere  miUum  s  &  infupcr , 
li  fes  percineac  adinenlani  Epifcopi , 
alceriiifvePrselati,  qui  inramencG  pracl^ 
titcric,  fc  nullo  modo  rcs  alienaturum, 
Summo  Pontificc  inconfulto ,  nonfa- 
Cis  ciTe  pcsdidam  caufam ,  &  folennni- 
taeea  InBervenlt»  ^  nclldcd  eas  poftic  in 
Empbytenfioa  coocndcre  1  ftd  teqoiri 
omnin6  cx  vi  iliius  juramenti,  ncpiiat 
Summum  Pontificem  confulat ;  quatn- 
vis,  fi  id  omittat ,  contra<f^us  nihiJomi-. 
nus  tcncac.  Ac  dcoiquc ,  fi  quis  abfque 
diAft  caufii',  ftuowracaltit  iiiire  pcr- 
miflbs  dlAa  EcdefiBbona  in  Empky* 
ceufim  conccfleric,  aocrccepecitjinci^i 
derc  in  cxcommunicacioncra;  «bi  dic- 
CaExtravag.  dmhit/ejd^  vigct(  in  mu!- 
Cil  enim  locis  rcccpcam  pcr  omnia  con 
efie  ,'falcem  qooailfpoftiai ,  ooiMAk 
mnlcis,  &  gravifllmis  DdAoriba^qno*» 
rum  tcftimonia  rcculimus  dijfut.  ude 
Cenftt,  fe^i.  5.  47. )  &  fi  fucric 

Ifraciacus  regularisv  incurrcre  uixcrinv 
privailonem  Ibbiram  officiofum ,  Sq 
wfcrtWt  <ffilNi  ^'^qito  pafflwv  nd 
l  ifiitfin  iBtablliTOaii^iqlia  \m 
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|)oi^erttm  ohdnenda  jdufldaiod^  inic^ 
iaci  Europas  cKidac» 

JfbmEteltfis^itm  fiGttm  Bmpbfttm 
tusrtt  pojp  tterum  dari  m  Em* 
fhyteuftm :  &  qutd  sd 
httrequirstur* 
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SUMMARIUM. 

«  Mts  Etekfsfiicd^  qujt fiHtS fiut  ^mpkf' 
4tiuic4Bn  ,f$fk9t  itermm  iu  fimkm  Bmfhi^* 
-teufiTn  cttnedi  ehfqae  prddiiiis  fiUmnitAti- 
-hnsy  dHmmodoadfitjHfts  cMnfif  &  HonHum 
nd  menftm  £cciefid  fUiMpnre  redt^ent^ 

-  \ 

Atdf&sim  frttedm  in^M§t  nlm 

fi  tdlis  Snfkyteuticstit  fitieiuU  f$  ftt 

Spi(c»p0Sy  vel  Abbitet  ,  ff»i  jnrant  ie 
fion  dlienandis ,  velEmphytcnttcandts  homs 
fit.tmenfM,  incenfultt  Mernsne  Penttfice, 
ibidem,  '         ••  ^ 

*  J^im  kee  rtptt  ti^tMis  Mfirvetnr , 
•&  dhfervwi  debettt ,  ex  femtmU  Ciddtt  Pe- 
rerij  ,  qfundo res imphjtntictrifolita^ite* 
ruw  hmphyteuticitur  ^en  ^mfiijteufisfini^ 
■t4r^nov*titr^n,±u  •  •  ■ '! 

.  rmidmimmt^  IbsefiMttmk  mti^ 

SenttntU  Aatheris^  &  refftnfe  *d  fiim 
eUmentnm  eentrsrid fintentia.  n.t%, 

Res  EcclefidfiicA  Smf^tenticm fitit4 
nenfotefi  abfqNejnris  feUmmUat  tmtH 
ittfm  in  EmfhyteufimdifiiitUtm^fidmt^ 
Jmfrioris  excedtt.  14. 

Vtrumjttalis  concefto  fiit  Jt  vdUdife^ 
candum pAYtem ,  qujt  pfimtm  cencefitenem 
nonexcedit?  n,i^t  \ 
'■  ^nidrt^stnr ,  ni  m  itilfiMtrMim 
ldi^temkdi/i^lty*»kili^'  ^^!''  •'•  •  < 
'  ^id  f^iritnr  ^  n(  reh » f ttif 
pfjyteuticArifolittt^  cenfenfur  -  redijffeflene 
jure  *d  menfim  Ecclefii. ,  etd effe&m  ^  nt 
wnpofiit  iterum  Em/iytegttttri  tlijqiiejet^ 


»17 


Si  prdUtns  pefl  Jinhm  tmphytenfit^ 

differtU  per  Mtnum  tpplicere  menf^  Ec* 


clefia  ipfimrem  Empl^tenticdm^  ee  ipfi 
*ppLiieta<enfHm ed  prndmm  effeami^ 


rtrpm  debitnm  fityfiniu  Empb^teufi,  rm 
iterumin  ftmilem  Empbpes^tmtditfJt, 
fbidem  remifittie^ 

S6etm(kflilerti6.Kesfiie<:teriahicae,  in 
.  qu«  folits  funt  Emphytcuticari  j 
poiTunciteruDn  in  fiinilecn  Emphy- 
tcufim  conccdi.abfque  pracdidis  rol^- 
Aiutibos^modO  adfic  jufta  caufa,  &  no-» 
4tt>ttadilieiiram  £cclefispleno  iur« 
iodiHteiifc^egitiineqiieiiieaincorpdrat 
tx  CK 1  fta n  r.  Iti  fiMditur  ey  d.  FxtrAi/M^i 
dmbitiofx^uhic^hom  Ecclcfin?  Emphy* 
tcucicari  prohibcanturcxprcile  excipi- 
unCMr,  quae  abaatiquoEmphyteuticari 
l$<HURieveM»()uatldoiDeTideneem  Eo^ 
jdcfix  utilitatem  id  cedac,  id  eft.abfque 
ambiguitate  ^  rc  Ecclcfix  futUrum  judi-* 
cabitur.  Er  ha:ceft  communis  (cnten- 
Cia.quam  tuentur  Paoor.  in  c^fuper  ,  de 
reUttEteltfinitmiUienmd,  HcA,difp.^69. 
1.  \l»kMOif*%i.'iili^  \ox,\JeBmphyt.qi  2. 
R i cias snprdxi  ftri  MceU^dfi,  deeif.  ti<i,& 
peft  decif.  ti6.fHh  tit.  notabliia ,  in  mnterit 
de  Bmphyt,^dul6 ante fin.Tzn^hMr.  tom.  3, 
tUjnne  jtbbdt,  difp.  14»  qud/i.  7.  U  quam<» 
plurcs  ali j '» quoi , tfefemnt*  Probatur  ^ 
quia  quando  res,  qtis  folita  eft  Empliyt 
teuticari.rurfuro  conccditur  altcriper* 
fonaJ  in  Emphy  teufim,iinrc  quam  man^ 
faeJEccIefiaiticae  incorporata  fic,talis  cop 
4effio  oeo  eeHfeCttr  alieoatio  .fod  1:011* 
tinnatiOAlienationis  prius  fa  Ad;,  no  ino 
torporidorem  illam  mcnfa;;Si  ideo  no 
indigctcarolcmnitate  ,  quaprimofuit 
alienaca,  fed  fufficic  authoritas  praelttih 
leue)Os,adquem  percincrcccam  alie» 
iMns;  ftnnHiialc^iCas  ilioiB  poftuli^ 
f etur.  Goiifiniiatur  exc.t.  juona  GlolV 
fa,  ibifperqaesfdt  invefiitnrd,uhi  dicici* 
iminor6  viginti  qutiique  annorUffl,  qul 
abfque  ccrtis  folemolcatibus  alietiarf 
000  poteft>|>dlf  ttM  itiTdlitBdefti» 

3^  sJi^* 
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'alienct,re(!  tantS  quod  a  fuis  maioribus  ccntium,  8t  refcrre  etiam  poterat  Co- 

fucratalicnatum,  confirmct,  Unde  in-  var.  i.vtrtdrHMc/tp,  xj.n.  4.  qui  non  ali- 

ferc  bcnc  Panorm.  &  Molina  fnf.  jura-  ler  admittit  polTc  rcra  Ecclcfisc  Emphy- 

■fncntam ,  quo  Epifcopi,  &  A bbatcs  ju-  leuticari  rolitam  in  Emphytcufim  con- 

rantdcnoQ  alienandis,  vcl  Emphytcu-  cedf,  quamcum  folemnitatc,  qua  Em- 

ticandis  bonis  fiije  mcnfse  ,  inconfulto  phytcuticari  confucvit. 

Romano  Pontifice,  non  intclligidebo-  Fundamcntum  ,  quo  Caldas  niti- si 

nis  Emphytcuticari  folilis  antcquara  tur  practcr  didampraxim,&confuctu- 

corum  menfac  rurfus  incorporentur.  dincm  hujusrcgni  cft,Primd,  quiacon- 

Ci     Ca:tcrum  quamvis  communis  (cn-  fcnfus,  &aliacfplcmnitates,quaeinpri- 

tcntia  fit.quod  adrcnovandam,acrur-  maconceflioncintcrveniut,  foICirefpi- 

fum  conccdcndam  antiquam  Emphy-  ciuntt6pus,  pro  quoEmphytcufis  tunc 

tcufim  non  ell  necefraria  folemnitas  >  conccditur:  undccofinito,cu  ftatus  rci 

qu^addcnuo  Emphytcuticandurequi-  pofljt,&  foleate/Te  valdc  routatus,no- 

ritur ,  ut  practcr  citatos  Authores  ttf-  va,acdiftinfla  foicnitasncccirariaeft, 

ucnc  Gama  decif.i6.  num.i.  ^  dedf.  ut  rcs  itcrum  in  Emphyteufim  coccda* 

in  fine ,  &  decif,  34.2,  nam.  1.  in  qua  ul-  tur.Sccund6,&principaUtcr,quiareno- 

lima  dccif loquiturnominatim  dcEm-  vatioEmphyteufiseft  novus,ac  diftin- 

phyteufi  Ecclcfiaftica  ,  &  inulti  alij ,  Auscontradusemphyteucicus,  &  non 

quos  rcfcrc  Cald.  de  renav.  EmpbyteufiSi  prorogatio,  ac  rcdintegratio  prioris,ar- 

€(,  14.  n.  4.  Actamcn  idcm  Caldas  num.  gumcnto  textus  tn  l,  fed  fi  manenfe  ,jf,de 

3 •  affirmar  contrarium  obfcrvari  in  hoc  precar/0,ibi,/i  veriprsteritt  die rogis^ram 

regno  .ctiam  juxta  conftitutiones  fy-  frins  efi ,  utfflutj  jam  ciiufa  precarij,  non 

nodales,  quod  nimirum  ,  finita  ulcima  redinte^retur  ^  fed  nnva  caufA  conflitn^ 

generntionc  ,  rcquc  Emphytcucica  ad  Atur  :  alioquin  non  oporceict  tcrras  ,  &c 

dominum  reverfa  ,  fcu  dcvoluta  quan-  po/rollioncs  cmphytcuticas  denuo  pcr 

dorenovatio  fitdefccndcTJci  ,aiic  li.r-  arbitratorcsinfpici,  nccpcnfioaugere- 

rcdi  ultimi  po/rcfforis  ,  novus  intercc-  cur,aut  minucretur:cujuscamcn  oppo- 

dac  craAacus,refquc  Emphyrcutica  pct  frtum  habec  praxis ;quo  iit,ut  renovatio 

arbitratores  clc^los  ex  partium  con-  fimpliciccr  differac  a  prima  coccdione, 

fcnfu  dcnu6infpiciacur,acbonit.isEm-  atquc  adc6,ut  fic  novuscoi)tra<fiuscm- 

phyteufis  cxpcndatur ,  juilaquc  pcnfio  phytcuticus,?s:  nova  indigcs  folcnitatc. 

taxecur;&tandem  novus  domini  con-  Niliilominus  camen  rccedcndij  non 

fenfus ,  &  folcmnis  fcripcura  acccdac  cflc  a  cdmuni  fcntentia,eliam  pro  rcg-  *3 

Quam  praxim  ,  &formam  rcnovandae  no  Lufitanisu ,  fcntit  bcnc  Mol.  d.  difp. 

Emphytcufis  diftin<Jlius  cradit  infraef.  4^8.».  »8.  ad finem,  cum ab  Authoribus 

ao.  ».  s.allcganspro  cadcm  conftituci-  ctiaraLufitaniscomprobaca  fit.  Atquc 

oncsEcclefijcBracharcnfiSj&Olyflipo-  c6  crcdic  fpe^flarc  di£la  praxim,  &  co- 

nenfis  ,  fimulque  explicans  ,  quomod6  fuetudinc  hujus  rcgni ,  ut  cxplorctur  , 

hac  inrc  fehabcantEcclcfiaiparticula-  nCiEmphyteufjsrcnovatioccdacin  cvi- 

rcs,  &  Convencusrcgularium,anccqua  dentc  utilitatC  Ecclcfiac.prout  ind.Ix^ 

rcnovatio,  &nova  invefticura  conce-  travAn^  ambitioft,  rcquiritur  ;  non  vcro 

datur.  Ec  cam  cx  hac praxi,  quam  eciam  quod  ca  folcnitas  ncccifaria  fic, uc  con- 

fccundum  jus  communc  vcrius  credic,  cra<flus  fic  validus ;  quare  in  hoc  ctiam 

ad  antiquam  Emphytcufim  rcnovanda  regno,ut  Erophytcufisrcnovatio  tcne- 

neceffariam  efTc folcmnicatem,  qu5E  ad  ac  facis  cflc,  eum  qui  rC  iterG  in  Emphy- 

primamcjusconccfiioncm  rcquiritur ,  teufim  concedit.intcliigcrcidcflcutilc 

ficdocec duj.%^,  fuh  rr.    ubi  procadcm  Ecclefias ,  cfto  Lllas  folcnitaccs  non  ad- 

fencencia  rcfcrt  Geminianum^£c  Inno«  hibcat,  Nec  obft^t  argumcma,  quibus 
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CaM.  ruam  rcntcntia  cdrtfinniat.  Nam 
folcmnita'; ,  quas  in  prima  conceffione 
EmphytCufis  rcquiritur,  ideo  tunc  om* 
jliiio  poftulatur ,  &  ncceiTaria  cL\ ,  quia 
agitut  de  realienaa<ia*&  difmembrAf»* 
da  i  meDfaEcclcfi«jpoft<|uam  vero  jaai 
eft  difmcmbnti.&tfaditafcmclinEm^ 
phytcufim,  noodumautSci  incorpora* 
ta ,  noo  ahenatur  dcnu6pcr  rcnovati- 
ooem  ipfius  Emphyceufts ,  fiV9  taliife- 
novacio  cootineac  coticradfl  diftindfi 
k  priori  concefTione»  fivetantUm  pro- 
rogationcra,8t  rcdlncegratione  illius:& 
five  ftatus  rci  fit  mucacus^fivc  idem  pcr- 
ieveret :  fed  tantum  co&cinuacur  aoci- 
quaalieaatio  rei,  ad  qiiim  continttatt- 
oncm  roI6nicasad  alieoacionemreqoi* 
fita  non  poftulatuf,  nifitantum  ad  me- 
lius  cile  ,  uc  utilitati  Ecclcfia;  magis 
profpiciatur ,  qu6admodu  in  Lufitania* 

'  Ad vcrte  autcm  primo.diAum  eife in 
propofica  conclttfioneypofibrem  Bede» 
fiafticam  Bmphyteaticari  Iblitiln  flmi* 
Emphytcufim  conccdif  nam  in  difli- 
fDi\6,  q\jx  modu  prioris  c6ccffionis  cX- 
ccdac,  nf)  potcft;  ut  fi  folu  erac  cofucta 
Btnphyteucicarlad  cres  vicas ,  non  po- 
tsftmrfusabrque  pMsdiftii  fol£iiltitl« 
bns  conccdi  ad  plures  vitai,  Vel  in  per- 
pcruum.Icem,ri  confuevcfatdari  tancCl 
propcrfonis  alicujus  familia:,  ucpro 
dcfcendentibus  primi  acquireocis,  noa 
poteft  concedl  etiam  pro  extraods  1 8c 
fi  calisfiatconcediio  eft  nullaJca  MoL^. 
^ffi.  4,6i.ff.  ip.Jul.  Chr. iib,  ^.fentfftt,§^ 
Empbyfeufis^q.6.  verf.  fcitsttmen,  Tam- 
burm.  plurcsrcfcrcns  d.qu^ifito  j.fMb». 

ubieciam  pro  eadem  femencia  refert 
d«as  dedfionei  Roc«« 
%S  (  Vtr^  auMmtalis  oooeeffio  valeAfi 
fecundum  partcm,quac  priraam  conccf- 
fioncm  non  cxccdit  i»  utfiEmphytcufis 
aoccaerac  ad  trcs  gcnerationes.&nunc 
cooiBedatarad  pcrpetdam ,  viIeKlice 
Cnacyfl^O  pro  tribus  generacionibus 
Kegaotatiqui  in  fimili  apud  Mol.  difp. 
467.».  I.  (^•i.Pars  camcn  afHrmativa 
cft  communis,  eamque  cuetur  id^  Mol. 
v.^poftaiium  Mol.  iik.udgfrtmt^^t 


ti.  m.  i8.]aIiUI]lCkr./q^4^</^.^.^$j 

feadam ,  iiudfi.  15.  &Gamam  dtctf^  ^%f* 

*.  3.  ubl  ceftatur  frcquentius  pro  hac 
parce  judlcari  in  Senatu ,  quamvis  ali"^ 
quando  ctiam  pro  coniraria  vidcrifi 
ftotcotitm  ferri.  FDOdaMeotaai  fumi- 
tur ,  tum  cx  gencraH  rcgula,  ^Mdin fe* 
pdrahiiihus  Htile  ncn  vitiatur fer  inMilt  ^ tt 
t.  §.fedfimihi ,  f.  de  verboruni  cb/i^difa" 
mikifSt  &L  regula  ntiU  dere^gi^  juris  ;n  6J 
tiaukt3tAmkm$,inim$Utiumd.  tiued 
dutem  y  i»  fite ,  ibi ,  mtUMm  mttf^iam 
tffe  f»t0ipmis  Oeemtmli  ^  diuhs  k^l^edh 
irusceffdntibus  ,cdterisd4re.  Quem  tc3c«» 
tum  adhanc  rcm  explicac  Mol.  d. »,  5, 
tomdeoique  exdonatiotle  excedcnco 
fummam  ioflotiAtione  indigenteiOi 
qua;  folum  quoad  cxcc/fu  eftinvalido 
ex  omnium  fcntentia.  Maioremhu|uf 
rei  cxplicationem  habcs  apud  Mol»  /«1* 
t»tttm(itAtdmdffp,^6f,  1 

'  Advertei%cand6,ai(  nt  eeofeatur 
£m  phy  teuticari  foliu  ad  pnEdtdum  e& 
feAum  ,fuffiCercquod  fcnftel  conceila 
fucrit  in  Emphyteufim  cum  debica  cau- 
fa ,  &  foicrnntcacc.  Ica,  relatis  quam-^ 
pIurimis,Tamborinus  d.  ^udftte  7.  ». 
ttbietiam  in  hanc  feotentlaat  addacie 
mulcas  decifiones  t^otac  *  additque  e< 
cifdem  Authoribus,  fufficcre  ctiam  du* 
as  conce(Honcs  non  folemnes  cum  (pa« 
tio  quadragmta  annorum-  Coolbnac 
MoUoai^.  j^n.fuh  t$,  :t^.  dioens  fiiffi' 
cere  unam  concc^ooem  cum  debica 
caufii,  &folcmnitate$  quod  fi  de  tali 
caufa*  &  folemnitate  non  conftccprae- 
fumidebereexpoiTcflionc  ^o.  vel^o. 
flmioniaieiminterv«niire,8c  haoc  pof- 
cum  tali  prsfiimptionefiifll* 
cere.tneademfenteotia  Ibot  lUcdat 
difiidecif.  i ly.  gi  Ludovic.  Gomcs  in  re^ 
gulA  de  trienniUi ,  tf.  t^..  prouc  rcfcrruc 
apud  Gamam  datif,  387,  fub  f$um,  tf^ 
qoi  aietoflt  jtm  iemelcootieilkinitt 
Empbyteoflin  oam  requificis  ^  jure  fo« 
lemnicacibus  ,  pofle  deinceps  Emphy- 
teuticari  fine  aiia  folemnicacei  ex  quo 
iemet  fada  eft  alicnabilis.  Rcfcrt 
etisuaidemQaiDa^i/  34KiMBMr.4.l 
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l^dicatmn  iutfle  per  Senfttores  regbs , 
cenTcri  rcmfolitam  ErBphytcuticari,  li 
fcmel  ETiphyteuticata  fit  ,  &  pcr  40, 
jinnos  ab  tmphyccuta  poffclIa,per  tcx- 
iOIII  M|r«j^.  <tm  Menefici^ ,  de  frAtniM 
qatiBvisaliqui  affirmcnt  rcquiri  du* 
pliccm  confceflionem  Emphytcuits  in- 
cra  iUud  tcmpus  40.  annorum.  Racio 
autem ,  cur  unica  folcmnis  ,  &  valida 
^onccifio  rufficiac,prouci)o(lra,&  com? 
pMioirlmeiitia  anrmat » eft » quiafa* 
^a  femcl  taiicooceflioDe ,  mancc  ret 
aiienata  ,  &  pcr  confequens  fublata  ra* 
tio,obquam  dida;  iolcmnicatcspoftu- 
lancuTi  ftquidemper  fcqucnces  coo? 
^IRoiMSTes  non  alienatur,red  natmn 
fttieoatU>aocea£iAa  condnuacuff:  »9« 
lemnitatcs  autem  non  ad  concTnoatio* 
ncm  ahenacionis  ,rcda4ipraiAaiiei>a« 
tionem  rcquiruntur. 
17  Ad verce  tcrtio  ,nt rcs  EccIefiaAict^ 
fusfoUtaenc  fSmphyccuticarioeiUe*- 
atur  rediidfe  plenojore  ad  mciirafD  So> 
clefLr  ,  cfTeque  illi  rurfus  incorpora- 
ram ,  ad  cftcdum,  ut  non  polTit  itcrucn 
in  Emphyteuiim  conccdi  ahfquc  nov  ts 
llblemnicatibus ,  noii  fttfisefle,  qoodfl* 
airum  fic  tempus ,  pro  quo  fiiergtcou* 
^efla^velquod  Emphyceuta  inciderit  la 
commifTum ,  aliquidvealiud  acciderit , 
ex  quo  Emphytcufis  racct ,  &  ad  pro- 
priecaceairevertatur,&d  ulceriua  ce-. 
qiiiri»  l^r  priBlatim  Ifc  applicacSL 
p«ii6i>&^baiEccIcr]ar,  quemadmo- 
dum  cartcra  booa  Ecclefiaftica ,  quac 
quoad  totum  dominium  adEcclefiam 
ipe^aot^  Ica  cum  Panormican ,  &  ahjs. 
ilQ\,t/i0Mdj/p.  469.  Azor/xr/.  j.  Uk^  10.. 
Of.  i,tlt]^n^,jfmdfi, ».  &  Tarabuniu 
d.einafitoj.nd  fnem.  Qpod  Q  Pra;U»lS« 
poflquamEn3phytcufis,di<flomodova- 
cac,£c  addominudcvQluca  efl,diiFcrac 
pcrjiiaiiih\rem  meniaB  appHcare.»  eo 

diaiDOBe  tradunc  Panorm;MoL&Azor 

Utfscitstis.  Utrum  vcrononmodo  H* 
«situm ,  fcd  debicum  cciam  fit  rcm  foH- 
ttm  EQopbytcucicari,  £cooa  dum  itten- 


I 

Emphyceufi. 

Bmphyteufim  concedi » i»ut  PrxUtot 

cogi  polTit  finitam  Emphytcufim  rcno-  \ 
varc*  Diccmus  commodius<^^«/.7.ubl 
derenovacione  £mpbyceu(is  ageodum 

JCft. 

tyimpii<iti0  pT/ecedfntinm  ajfertitnmm 
.  frocoKiefffone  ret  Ecclejiajtic£m  ' 

iimphfitu/im  perpetuam.Et      :  | 
%UiK^rMfin£honem  adm 

VUL 
SVHMARtVM. 

Interveniente  jM/fdCMfi^  ^  fum filem^ 
Uitite  ,  pfiteji  res  Ecclefiikflicd  Emphneuti" 
in pe>p€tHmm ,  etimprt  h^redAm  tn^ 
mneis\&fi$mjem€l  itMfuer*t  Emphj^, 
trntuarx ,  necdtim  menfi  Ecctefia  AfpiiceOS 
jh ,  pote/i  iterumip  JimiUm  ^Mstfbjtgifim 
dart.  n,  z8. 

. :  MthruutemcMu/a  rei/uiritur  ad  conce^ 
dindmBmphytenfm  perpetuam ,  tjHnrfifom 
auvttas.n.  zg. 

^.iffdo  res  Ecdeftd  fnerit  itlCultM  Ji 
conctditHrAhfoluieprehatedihus,  vel  /«<■- 
cf/fortitns^  tnielligitur  etim  pr,t  exirdueis» 
ihidem^ 

Si  ttrra  EceleftA  Ue  fit  'fierUit^  t^jud^ 
lam  A/ffrat  tttilifttem,  potefi  dariimMmfif^ 
t^fffimahfiuejurie/tkmnyMi^iu,  etdemk 
ltki9» 

■  J-ifft  Emphieufis  Efcleptjiica  ntn prA" 
f9nUtmetnteffunttf.u  trespntejmtnts^ts^ 

tf^/t^itn.ttmete^/ierili  fiiftiUmfeMdUp  : 
P^umiturperpetna.ihidem.  1 
:  DtBrina  tradita  circa  facultatem  Em^ 
fkjfeutieandi  bunu  EcclefiaJPics  ntnhaber 
kfdU,Uam.im'hnis  juri/difiitnaiiht 
Ma^djl^  txfr^t  ctnftnfy  ftfu,nmm^ 

aju  '  :  .  -  /i 

TErtlaafTcrtio.ExiuftacauraJnrciw 
vcaiemc^ijuciaioi^nicacc  fupxx 

jpUcatii 
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Difp.  II  fiiea.  iL  %.  ni. 


St2t 


^_j;poteftre»EccIcfiaftica  conce- 
diioE^iphyt^ifim  pcrpctuam,  ctiam 
pro  harcdibus  cxtrahcis ;  &  ft  \^  fc- 
me!  ita  fuerit  Emphytcoticata.nccdum 
nienl^Ecclcfiarcincorporata, 
tucrum  fimilto  Bwphytcwicafl  j»f- 
qoeprtfdiaftrolemnitatc.  Hxc  airer- 
tio  poniiorpfOainpUationc ,  &  maio- 
ri  cxplicationc  duarum  praccedentium. 
Friorem  partcm  tradunt,  relatis  alijs, 
Covar.  Uh,  2.  vtfUBnm^  esf.  17. 
€litf,i.&/^.  Julius  Clarus  lib,  +.  fi»^ 
uOturm, « .  Emfhjm^k^  ^P-  6. 
4.  (^-  qtf^f/f'  »8-  *        5.  MoHna  dtfp. 
469.»«»».«.  &Brictu8  I»  fi^. 
4.  t.  mM».  4.  del9ctt9^&  w^.  "PfOb^ 
tur,qaia  lloct  AmkmOfdg  mkdhi, 
9Md*  $,£m/fhyteuftm ,  foliim  pcrmirta- 
tnrtHtrcs  BcclcfiaftiCa  poffitconce- 
4i  ad  vitam  primi  acquiremis ,  &  du- 
orum  defcendcntium  1  vclad  vitam^O-. 
quircntiS.&uxoriiiUiut,  atquc  Ofiiu« 
dercen^iium.:&qtiod  magis  vigic 
ipftim  jus  caoonioam  1»  f'f'  > 
rehits  EccUJix    titetrMftdis, Mo\Mt^  pro^ 
hibeat  contraAum  Emphytcuticum 
ncrpctuum  dcrcbus  Eoolofi«>  «amcil 
buiurinodi  .prohtbsiionea  alicnationtt 
i>onoifomBcclefiafticonim  fcmpcrio- 
tolliguntuf ,  pr«tcrqaam  itt-cafibas  ^ 
jurc  pcrmiffis,  idca,abfquc>cauGv& 
folcmnicatibnsiutis^mft  aHu^ckptH 
inatur:  unde  io  Amhntk^^^JmmA 
^  Emfi^Mfit  i'  Hctmum  coACcdit 
JuftimWMi^^Cult^tcm  Emphytcoti* 
candiresBCclcfiae  .fcrvatis  quiburdani^ 
folcmnitatibusjquasit^i^cro  appomiU 
llu«.tMMfnJKM;drafi«JM»Xontfc 
in  arienatione  terum  EcclcfufticaniO 
/ii^t^iquod  fcrvcntuf  folcmnicafjrt 
i^cononici ,  dc  quibus fupra ,  ut  bof 
x»c  cumGloir^  ,Inn,ocentio  Panor^ 
niitAnoaclvcrtit  HoVxvAdtJf,  4<l.5/.JH3ffc 
«rgo,pra:diai$  iuriboiimPi<*ftW^^ 

l^byt^Wm  pcrpctoam ,  etiam  pro  hae- 

rcdlbus  extrancis,  ficaufa,  &  folemnir 
larcs  prartliGx  intervcniJintMi  emm  his 
iiitcry^i^iattt»*,|9%i^»l^^ 


nin6alicftari  ,ctiam  quOad  dofniniuta 
direAum ,  atbrtiori  polTuot  quoad  do- 
mtoium  utilc,  abfquc  refttiAioiic  Cem« 
poris ,  vcl  perfonamm. 

Nocavordmaiorem  caufam  tcqui-»  af 
ri  ad  conccdcn  dam  Emphy  tcufim  pcr- 
pctuam,  quam  folumadvitasj  &f£ep^ 
adeiTe  pofle  juftam  cauiam  >  ut  conce« 
daCDradtot,veltocvimtf&  tlOtt,iil 
coooedator  in  pcrpetoiimi  ut  bene  ad^ 
vcftiC MoL      4<9 .        * '  ubi  addtC 
vldcri  ftbi  raro  occurrcrc  caufam  fuf- 
ficientem»  ut  conCedatur  prodcfccn»' 
dcotibus ,  &  non  ctiam  pro  extfaocts, 
cfto  ftidltosfiniri  po(Bc»fifro  folbdci;» 
ccndcntibusconcedatur.  Advcrtitcti^' 
lan  Caldsade  tteminatfOTte^  ^it^fi*  sj. 
57.  fircsEccIcQa:  Ccinculca,nohfoIiim* 
poife  dari  in  Emphyteufim  perpecuaai 
per  cap.  td  mtes ,  de  fHm  £9fffis  »#* 
^fimmdit  (  qnod  edam  etalijs  {nri^ 
^  traditGimairriy'.       i^nm.  1.  & 
admirttt  cum  RomaOO,  Ccphalo,Sc 
Bcroio ,  Petr.  Birbofa  ittL %-  iutm.  ^77* 
dtPrafcriPt,  30.  W^o»  awMrani)  Vo* 
fom,-Aabfbiiitdaoncedacurpro  ha^re- 
llibua^BLfiiccdlotibu^.adhsredes  ctt- 
amcxtraiieos  trandrC  pofTc,  cffcquo 
fim^licitcr  haercditariam.  Hlud  ctiara 
btc^dcndum^x  Barbofa/i^J^jSf.  & 
alijs, quasfofifrc.iilerta  Bedefiaftio» 
|it.ftdrilit,nlnniUm  affftfatutiiitatemi 
poflc-itittrmihis  ^/.*'*  'd  Mitrei ,  vaMdjt 
C»ocedi  InEmphytcufim  abfque  jurii  *, 
^bkmnitatibus.  Itemdocct  rocriio  id6 
BMbQf./«j^.*.  5«l.  lloat^Bmphyteofii 
BcdafiafticaiiQtttpfaeftimaQittxinccira 

ukrjatres  jtcOcrationes ,  tamcn  fiquis 
exftcfili  fertilcm  reddldit ,  &  allegcc 
pfacfumptamBmphytcufim ,  pr«fumi 

po^tuain.  .r.i!--Mi  ir  ^i 


Akkpat^afertionit;  qwA^ct^^ 
qo^^daiBi  lemd:  filic  Smtdiyteunca- 
taiQpetpeomm»criam  pco  hacrcdibus 
cxtraneIs,pomc  rurfus  fimilitcr  bm- 
phyteuticari  abfquc  juris  folemnitatl- 
bus .  fi  nondum  cft  incorpprata  menw 
Ecc1efi«,tradicur4Mol.  rf,#.4<9»«- 
4ecoaftasfiK:iUozdiaii  pcoiccunda 

X|  con» 
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11.  Pacs  De  EinphytQufiJ^ 


iconcltifioncj  fi(nii<km  hoc  noTi  cYl  a}<i 
-enarcidc  novo,  fedpcrfcverarc  in  an- 
Yiquaalienactone  ex  cau/a  futfiacocr, 
deventac  in  pdrpcnHifn,^!  i&tN  9d  es^ 
'  trancos ,  #tec«ikc4  conceiTa  fijclQK 
|t     iHtid  aufcm  prorradira<k>iftTioiftf» 
endii,  qufic  de  facukarc  fliicnandi  hooa 
Scclcfiafticadi^arufit»nonhabcrc  ho*i 
tdtelocamUi  tenit  jiiclsdidionaiibus 

tbm  conftlcuilo  Vrbani  VllU  prttm  JQn 
"^tmbfis  snnhM^.  qua;  intipir>  ffumjhijt 
fUutts,  &refcrTur  ad  verbum ,  a  Tam- 
1)arillO  tomfi  j,  de  jure  AhbAlitm ,  dtfbi  14^ 

f«#/«4»  in  IblMpiconinnfaicMit)* 

bcntuTomncsprarlati  Ecclcfiafl!ici,«d 
«bfquc  bencplacito  Sedis  Apoftofica? 
^ius  infcriptis  obtcnccpofli  nt  in  feu- 
t  iHit  ^mphy  teu  dcn  concedece  , 
vda!t»ii<iiehBittiiL  locate '  civlcttQf ^ 
terrai,  caftra  ,oppida,  villaa  >  arccs,) 
fbrtalicia  ,  nauniriones ,'  tcrritoria  ^  aut 
9e«viiaiialoca ,  vcl  bona  Ecclcfiafti- 
Mhabencia  ailomodo.cemporalcmju-« 
lifiliAiMfm  annentte  idqiie  fiVb  ple* 
fio  jure  adEcclcfiam  rpeaetiD,fiye'  mA 
eatn  fint  revcrfa  ,  fcu  dcvoluta ,  nec 
dum  eidera  incorporara ,  &  dc  il^iuat 
xncnfa  effeda:  ac  licct  ex  anciqua,  & 

maettMeficmfiietadtQe,  aufrecKam 
IwpiiviiQglt  AjioaoHtefi  In  IMiiin^ 

VtlEmphyteuftm  coiK:edi,veiulciraCrt4 
enniumlocari,  fajpiufquc  hajn£hw»d} 
cdnceffiones  renoTari  coniucvcririt : 
fifqaamvis  ules  alienlCipnBa,  fcu  coo* 

t^mam  otilitacem^  ifieelefiAnaBvnAt 

piorum  Ibcorum  ,  ad  qua&  cUterbD» 
na  fpeaanc,  ccdaric:  &  fi  fccurali* 
quid  horum  fiat,  irritum  dccetnituii 
ipf  **  JpMWlMrp  omniaiacios^  £c  f  xoli*  - 

'-'''•^^f  i  ''jpji  5fric.^  ,?ii.ncTjr  > 

v'?:n/5.:  ^-x-  •u.  A,.  ..i 
•  ]■ 

e  * 


;;i;^CTZO  TERTIA; 


j .  .1  ■ 


t 


Uujifn  *pQjftffor<.  ifsiui  WMrifrMi^;  Mfg^ 
V«ff^*J*gis,  W  ivftmitoris  ip/ht^mti»^ 
^^i^/^f^/f^it^  'vsdaur^4ijim 

prttnlnPa ,  (mprebeltditHi'  eslamr9ltt¥s£llH 
£tf^hytciltic9s  ,  &  quMrt  MfptMt^  f  M 
$mt4ittr  •hert  remetlitpr,  ih,J.  . 
,  ^tx  f,»trfi  ex  juiUiAttjA  tiau  tkttstUmi 

i'r^///^i  fiHtaiHM  HegM»f  \Lffk  M 
m4m*tms  dtri  i»  B,^hyteit/!m,f^if 
njtttffmfntfiit  ctnj»itudo  ineMtrdriMm*\ 
^f^j^^f»^'^'  t^iis  c^njMmdinis\ 
'*'*»JmrtryEmp/fyteMjis<meeiltm,mm} 

^M^ntentiMpraciJ^tJmrf.titMiiffMt 
tMyqu^  eemptfre  itf^itutionilfvUiinfieaM^ 
*^  /^«/ wiB  :  ^nikm  dirtd 
wmm^tmmmi^w: \\\\  ni  ;-'Ln!i  >'...j 

v&MxptjtmtE  plijmmkmiteji  mmtrMtml 
MetiMm  hibttfwtfium^^^fm-^^i^ 
dtcMOm  eft.  «.  554  '  — 

t^yf!^/fmMtiir  vsrijs  extitfiiti  mtm,  >^ 
mffi%  .:  '  .  .^-J  ffv     •  f!orj;ri-..  -t 

-  ^^ff^tiuitrdtttspoteftfutM^th^iaX 
^ 'f^J^tmrtnfimifii^eittm  /irfmttht^ 

toittrtsdMrirmn^^mdiu  tt!iif^pmfftrv0» 
^erit^  fhidem.    r  ,    .  ♦  ,  t 

.  SUt^dtMmenlimitMtur.n.  i^  > 
^P^fif^frisifis/haimt^ 

- -^J^id  f,  injlitutor   f^>Pofftrrii '^hufHlnm 

i^**""*^»  »it  'iu  ktnMMiititdri^ttm  ttf^ 

/ttf^ 
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ftgliiiSJim,  '         .r     .1  . 

i  PtifirtnrfententiAtenens  ntnpjfe  fes 
ftniirstut  cc0cedi  in  Etitfhyteufim,  nttmtx^ 

idiittttttKr,mfni.frKfd«i^fmJh  m 
iinitifgmefiitdUft^AtrNtptmkA^ 
^  inutilihunk^s^ihid, 

Limitttwt  etiAm ,  nt  ntn  prteeddt  de 

i     £tnphjtenff^  fif^  per  mortem  pffefjoris 
tmsi§r«tm  eam  cenfittnentu  Jinitsnr,  ihi^. 

dtnti     •  ■  ■  •     '  ■ 
t  BicttmakhttdUgtndnmtf^j^^ltifihtpU 
tutdr  miitrstns  hj^refe^tktitdfimtim  ffliki^ 

kniffet.n.i9' 

'  ^enMdt enttm^  htc  inttUigtndam fit 
m.^Q.&^t,  'jtit.h-     "•^-  — '    • !»» 

pftlMimimmlktmnrie  tesejm  iUenetfit[ 
£mphffe$ticktrenem  ,  vel  cpn/fitgtierrrm 
nfttifruffM  ,  pcte^  fatnrus  fnccrpr  eas 
JteHimvendicvre  etidm  vivtaitendnte.m 

'.^      .  -T .  •.  .     .  :,  .  ! 

<yi^tf^lttffk  prdhihitip  hemlnis  ,  Ht  tes  ai 
Uten^lH^i  fmnl  £um  prohibitidHe  legii  ,  eji 
jfittMitr ,  &  tdianid  dmfiim  deket.  §ferdfti 

-V  si  mditrimfl$nfiikt$mfmthmftB«iik^ 
ttkp^efft  ptMMitifmi-immt^^fium^ 
fo/efffr  pofit  ejm  rts  tditntrt  friiUmfm 
^  ».  40; 

■•^      Prehihttio  dtlmttionu  non  teitit  j  tfno*. 
tninns  res  maieutnt  ft/ft  ddriinBmfhy* 

ttnfim  Jt  idJim^iimmiUkmm  bmHlmttik 
iffiumaitrttnt.nkl^i',    '  :mu -lifj   .  .  J 
.inttlkidienmUhmipidmiiifitn^frnki^ 
$ttd.  ihidem.         ■  ^  ! 

^wmod» fe  hdhtt  frdMtt  hftjmregniLm* 
Jfidnidcircd  Bmfh^teimct^iAimi^nmihity, 

tmmtu^m 4i.'  3  J.iib»-. ...  .fii.b: :  ou'f) 
ttmm^em-mmfijfmr  l«mH,iiHm 

gmVempus.niJ^^  h;r> 
.«^^Vn»  repugnAi  autem ,  qn^  pvfifstd  le* 
i^icetHmoditai  mdutratits  ^  .jUtfipm* 
wti^fifedneiiMk^mmUtlmuliMlii* 
fMif$^mtrtemier4ntfs.ihidtm.y    '  .) 

Jn  hoc  reane  LnftnniA  htnt  vhtfnldtB 
]S!e(cremi^$  ,  &  fnktlibHS pif*\i»tii^ ^ftffant 
iinf  /  f»  Krrf  hyieufmjervaiisleirtis (tKdfi* 
tunHasftr  Ugimug^Ttc^0^^^ ».  44^ 


jnniie  n.%7  poff  ntedntm. 

Res  fubjeCfx  fJei  commiffe poffunt  dari  ih 
Emphyteufitn ,  ejUit  ttntnm  duret ,  (junndin 
non  ddvenit  diesreftitHtionis,  Etfimilrur 
pteftim  eii  cmjHimCei^ns,  &  ufujfrnitmu 

••49*    .  iUJrJ  u 

Hec  entemffetedit  imrdm fdet  ioyhmift 
refiitnendisfuh  cendUitne  \  velad  diem  in» 
ecftnm  :  ntn  tutem  ,fiftntfuhje{id  Yeflitn» 
litni  fnri ,  vei  dd  diem  certnm,  mnm. 

•       \v.  \ 

Prtceditmtm^nlfit^Atnrejeffefefift^, 
hibuiffet  easres  ttieiUriJhidenl, 

Kes  dota/es  interdttm  traduntar  vire 
nfiimdtd  nfttmuitne  Venditienemfacientei 
tmttitm  ..imt^HmaU  tutt  dfiimdtitne  i  & 
ffmdine^i^m^f  bee  ,  tiettltemdt  iftaUi 
tn  t  ».4r.'  "  ■ 

Rernm  dotatium  deauirit  vir  ihfoiuttim 
domintum  .cjHandp  ei  fnnt  tradtta  jjlimatn 
djiimetitne  venditientiii  faciente  :  fecnS 
MCntt»  qtmmin.' ^Htm,  «i  «riMlitjifnM,  ibi^ 
tbm.  ,  :  ^.;.;:rfv 

f  J^inda  rr  i  detidif  eft  fladitd  virt  ^efiti 
mata  ^^smatiBne  veiidititnem  f&ciinte^ 
ctrtnmvidttur ,  futd  (micpetefi  vii  fecun* 
lin^iidmmmmnefttemiBnmphytenticareinim 
Ortt  nntem  frimd  tdiir.  liimfhjttnfis^  m'ift.mi«$ 
««lifyitQm^&jmrmfimmfpiimiatn^ 
jtieMnram.  m  -41.  -  ;  •  .  >  •  •  :  • 
'  Si  tntem  tesdtadit  iitMdktnrviire  iiisfiPt 
mmn  fenediSUmfmnaiiimt  ^nen  jptfeftwi^ 
i«m>e9mfmitt4k'^hftiu^,  ^9imei)dg 
«mi/imfitMim»tii.t  -^irifmutjjmet  /^-libw^ 
qtieme«mtr«vemm«mJdtt«nmfi«mti  «ilflM 

.  FraitrpfintiMutemichifiimkmMtmm^ 
mij,  nen  fi«IMttmr.«3imzfmitmiti  mflU 
^fmfimmdtTbm^Smphjtemiten^  fteUt» 
gmmjtmifmliemrr^  me6$fi«nk  idtematinmem 
rihectrefmikit  ^««iiimdiikjamfinfiiMnmfi^ 
iiiidem,  iTf^^iq  -■•'^f:ii  tv'  :r^'--^ 
"x^inietn^kvemhujus  iignir  .tit/StMmiie.im 
tmOtimefmSlMt  cafibns.fettfttm.msjkf 
Utei  iimiS6rmmiid«mikmihtJilnp1^imm$iiii 
«riK«dere^iail«n«fr$tem^memitMfit$^ttffii$ 
hifiiepemmfeilfn  mmrihikidemk 


Qgod 
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^  II.  Far&  De 

»1  Vodattin«adb6fi4maioratt«'. 

*  s\^r  tiuplexcftfentchtiaprincipalis. 

Pcima  ncgat  poffe  hujufcnodi 
bonatradi  in  Emphytcufim  a  poiTcHb- 
jeiaai^atus ,  aisi  de  licentia  Rcgis,vel 
inftitutoris  ipsios  maioratus.  Ita  («iiti- 
IhkC  Mofioa  /Je  j)rJ/Mg.  lih.  t .  n^.  Zf.  ni$m, 
f  I.  MolinaThcologus  Hmo  x,de 

iuff.Jifp.  470.  num.  14..  Pincl  /.  x.  Ctd.de- 
bMu  mfltemii.,  f>  .^^.^  Rcinofus 

latd  hanc  qoxftiontfm  traAaos  df&^ 
^•'Jlf^NW.  I,  &  Cald.  Vr  rfnavMt.^jf.U, 
tium.  i.&deextin(i.  Empbyteiifis ,  m^.  4^ 
i».47,  poft  Mercs  mtifintib.  qucm 
di^Aif^  t6.  refert.  £c hcc  fcnteotia  vi-« 
4eiur  fimplicittrflominyais.  iPfobar"^ 
tur ,  quia  botiA  a^ioatii»pifl^hibeDCiir 
alienari,  tum  per  jus  commune,  oclti^ 
mitur  ,fx  /.  ultim*  iatem ,  C.  cpm- 
piunidde  /<'^4/iJ,  quam  peripfos  inftitu- 
torcs,  qui  <)rdinari^  exprimunr ,  uc 
iianqtiamtiiitboiia'itteoai»..foAiiCf 
Caltsqueprohibitto  eft  in  favorem  ipA^ 
us  maiOratu^,  &bmrjium,  quiadillum 
yocantur;  ccditquc  incommune  bo* 
&ura»  ui:  fplendori  ac  OQbiiicas  famili* 
ftruoi  confeiireflw$'tn  ftvorabilibtis 
lUKcm  nomine  aUfeibttibfiis  pr ohibit» 
com{Nfdlcnditur  etiam  contradus  Em* 
phyteuticus,  &:  qiijccumquedifpofitio, 
iQOa  jusin  realtchconceditur,  ut  con« 
(^9t'  e*i.fi0*U,  Ctd^  derefms  diemis  nm 

fiefisp^Mitientvdis.  v.  \ 
g3  Appofita  cfl  limitatio ,  nifi  deK^ 
lieeonaRegis,\eiatiftitutorisi,  &  oet, 
Vlm  coi^coilerc  *  poceit  ex^jm^ 
tit  booA-wloratBsaHelfiHiNii^ 
ctiam  cafii  quo.  ipfe.  ifilUtocorpeof. 
btbuiiTec,  ut  nec  de  Regis  liceikia  aii« 
cnaripoflenc:  utlat^  probat,&de<i 
cfl^rac  Molina-Xheolokar>|M3,  dif' 

AkMnr.^kndcacteViaaw:^^  tit 
iK^a  .mAiocattM  :miIeop'«!ienari  ali* 
quo  modo  ^ Jcei\  pco.  aji^uo  cafu  ^ 
polTcirorc  ,  certum  cft  evadere  co 
rcodo ,  vel  cafa  aiicnal>ilia ^  cum non 
boiip  4,T 


olind,  nccmaius  vincolnm  HaBeami^r 
quam  qood  ob  inftiniDMe  iodicoia 

ca 

Hazc  fcntenciaproccditubi  non  fu-  34» 
enc  cooiti^tildb  praefcripu ,  ut  res  ma- 
idr^osioCmpbyteofimtconcedi  poi^. 
,  finf  SicubienimtixJisiuertt  ooiiiiie«^ 
riido.vatebit  conccilio  pro  tcmpore  ea 
confuctadinc  pcrmifib ,  &  fi  rcs  in  diu* 
turniorcmJ|mphyteuGm  concedatur» 
ibliiimeric  invalida  conceifio  qootd 
cempus  no^  perbt0um.  Sic  ucerque 
Moiina  i«tis  fufrt  cit*iis,  lcem  ,  fi  infti- 
tutor  maioratus  fubjccic  resaliquas  ad. 
k  perctn«nte$  folum  quoad  dominium 
direAum,eo  quod  alccri  eilem  Emphy-. 
wiotifltttgi»oecpracocpic,wfinttaeaBin» 
pbyteufi,  ac  ceifanco  obiigatiooe  ill&at; 
rcnovandi,  rcs  dcincepsin  Emphytcu-' 
fim  non  conccderctur ,  credic  Mplina 
Thcologos,  'iUSm  di(fiHt.  470.  «|«it..t4^ 
poJIe  maioratos  poflfcirorcm  cam  nirfus 
fimphyceuctcarc  co  praecife  modo*  quo 
aoceac^t  foiita  Em  phytcuticari  i  quod 
maioratus  vinculum  foium  ^ciac 
res  juxta  ftatum ,  quem  habenc  ,,tf]U»nT 
do  vineolantor.»«iao  aAarn»  •^atjo- 
nem  impediat,  n&fisqo*  Heiah  co  Aan 
de|ieiatv  -  v; 

Sccunda  fententia  b  contrarib 
affirmatpolTercs  maioratus  inEmphy- 
tcufim  eoocedi,  fi  ponio  perpetuum , 
Alteflb^od  qua  rofo!»- 

tione  difpucac  lacdt  Gamai^i(^  itf.  « 
itttm.  4.  i}bi  refibrt  pJafcs  fenieocias 
prohac  parte  latasln  Scnacu  Lufita- 
iio*afiirmacqoc  fet^pOriiic  idenF^^etiam 
|adie«iH»diH6b^pM\fli^(iMt  aoctf^ 
qooss&hiDccoocladic  i«kcoi  kiiJioa 
i«g;iio.t;eac^\reccpta^  ^coofuetudiaev& 
ftylo  Curia» ,  id  effc obferyandum  > nc*^ 
que  hoc  efle  concra  reguUm ,  /,  nfvtt , 
C'.de/esHleni0js^&  intdfJtcMtifittihys ,  vibk 
difeitlir^iidiNlittnpit^fe^^ 
fisdlb-dilliindaFi.nlftm  con/t«eudo.'« 
autreciimperpctob  fimilitcr  judicata- 
rum auijioricas, vim  legis  habere  dc- 
t>ec ;  uc  air  Jurifconfultus  in  l.  nam  Im^ 

|<r«"'*j#l^^Qfi^t.  &.  fimilitpi  OylH» 
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Catix  pro  Id^e  !iabetur ,  Ut  tfadufte 
Cynus  ,  6l  Baldus  i/i  l.fin,  C.  ^u<t/)t/pM~ 
ctnjHctHd* , Roca ,  &  ali j ,  quos  rcfcrc 
xTk/.  itaqueralccminhoc  regno  valcre 
fimpbyteufiin  derebus  naiorams,  licet 
^oncedatur  in  perpetuum » (edtatlieii 
rcduccndam  elfc  ad  trcs  vicas  ,  prout 
frpc  tara  pcr  modcrnosScQatorcs,qua 
pcr  anciquos  judicatum  c(l.  QiJsfcn* 
tcnttahac  potiffiroom  ratiottefuldciir» 
qilta  conoeifio  Emphyteofis  ad  trcs 

nonccnfetur  alicnatio,  ut  probac 
tcxtus  inAmhen.  denon  nUenMdis ^ 
nos  iiitttr ,  verf.  alteaAtionis  dntem ;  ubi 
Impcracor  folam  Emphyceufim  pcrpe-^ 
CQam  Tocat  alfeoaciooeai  >  U  tstxmim 
or/>.  nulU^de  rehs  Sfibps  mm  slumuulit  ^ 
ubicum  prohibcatur  quilibct  alieDa-» 
tioecinm  minus  propriabonorum  Ec* 
clcfiailicorum ,  foium  inter  alicoatio« 
nes  ibi  expreflas  pomtor  coiicra6Ui» 
Smphyteoticus  perpecitus,  quafl  tem* 
poralis  non  cenleasuc  alienacio « etiaai 
lato  modo. 

Confirmari  prtrtcrea  poteft  eadcm 
icnccntia-  Primoj  quia  bona  maiora-* 
cot  iocari  pdTunc  ad  longum  tempus , 
etiam  centum  annorum,  juxca  GloiTim 
finalem ,  /.  ctdiciUis^  inftitmtf  ^f.dt 
Ugitis  2,  quae  in  bonis  aUenari  prohibi- 
tis  locationem  adlongum  cempus  cci- 
am  centum  annorum  admitdt ,  juxu 
CDiomunem  intelle^mxlocatio  autd 
•idlongum  tcmpus  vix,  aut  nc  vix  qul* 
dbtp  abEmphyceuft  diftinguitur.Secu- 
do  ,  quia  polTeflbr  rtiaioracus  pocclt  in 
isomscjus  ufiimfruAum  alteri  coniU- 
toere ,  qui  doraC  toco  cempote,  ^  lp« 
fe  poiTelfor  vixerit ,  ut  rccurd  admitni 
4.  Mnehis  /•  t.  C.  de  honis  mMternis  ^f^i.fub 
»»w.7i.  &  tradit  Molioajurifta  Ub.x. 
defrimtgen.  c.  lo.  nttm.  per  l.petg^ 
fr^dium ,  f,  de  legst,  i. Barth.  &  alios 

Ibidem.  Bt^dem  non  i^ftance  dida 
legisprohlbitione,  (i  m^umtokldevb* 

niarad  filium  famiIias,compctitpatri 
ufosfrudus  in  cjus  bonis  juxta  /.  cum 
tftfrtet ,  &  fertfitum  tt/f^pt  ^C,  dek«tfif-i 
pAltke^iti  &  Jtrifmf^fdf  A  hjm 


iiMf«r»f')tradicque  idemMotina  Ji^ 
lib.  I.  f,  19.  n.  i8.  &  altcr  MoHna  The- 
ologus^//^.47o. ».  12.  addcnshoc  vo- 
rum  eflc»quamvis  indicucor  claufulaal 
geoeralem  appofuiiTct ,  uceft  boA4  ali« 
enori  non  poirenc-  in  quo  Ipriore  Mo» 
h'na  rcccdit,  qui  dicfocap.  ty.  n.  jj.  do# 
ccc  ,quando  inftitutor  cam  claufulam 
appoluilTct ,  non  competcrc  patri  ufii- 
frudom  taUum  bonorum ,  (cd  (olam 
cpmmoditatemf  • 

Tertid  >  ^ia  funiles  fervitutes ,  9t,  ^ 
oblij»ationes  rcalcs  conftitui  poflunc 
a  poiFclTorc  inbonis  maioratus  duratu- 
ra^  ad  vicam  ipfius  con(licucnci$ ,  fi  ic^ 
ftiCtttornonprobibuit  exprelTe  eonia|i 
aiienationeab  Siccnimpoffi!  inbonit 
maioratus  conftitui  Ccnfum  tradidi^ 
mus  dif^.  I.  deCenfu,  felf.  ^r-  num, 
oam  Fcliciano  de  Solis  Uh.%.  de  Ceur 
Jfk^eii.ntmMMtm  poife  in  eifdem  bo^ 
nis  li^nricutem  cooftitoi»  tradunt  Pine(« 
froxime  cit.fAd^tltmm,  /t.  Molina  Jurir 
fta  diBo  lih.  \,  r.  20.  num.  4.  Cald.  derfm 
nov.  tj,  16.  mum.  29.  Solis  dilio  num.  16, 
&  aiij ,  quos  rcfcrunc.  Qjiarco,  &ulti'' 
ma,quiaOrdinat'ioLufitana  lift,  uiitt 
6x.  45.  c^/f^^.aperri  fupponit  pofle 
in  Emphytcufim,  concedi  bona  vin- 
culatanofocomijs,  hofpicalibus,  capel- 
\\s ,  confratcrnitatibus ,  &  alijs  locis 

{>ijs.  DifpomceiHmlococitato.qoaldr 
emnicace ,  &  pro  quaoto  tempore  hc^ 
bona  Emptqrteuticari  debeant.  Ex  qui* 

bus  omnibus  fatis  a  paritate  rationis  - 
colUgitur  poifc  bona  maioracus  in  £m;*  ' 
phyceufim  concedi ,  non  obltanteeo^*  ■ 
romvinculoitiifi  exprefla  prohibido 
inftitutorisobftet* 

His  tamen  non  obftantibus ,  prlma 
fcntcntiacfl  fimplicitcr  vcra,  6c  tcnen- 
da  in  praxi,inccUigendo  illam  cum  mo* 
^eratiooibus  fupra  pofitls />.  3^.  &i4^ 
^oibuiuunen  noa»  velalteravidetiif 
llddenda*  Primaell>  utnonprocedac^' 
quando  res  maioratus  eflet  terra  ali- 
qua  inculca ,  &  filuts  inutilibus  obfita  t 
hancenim  daripofle  in  Emphyteufim 

ad.tcci  .fius»  uc  hbote,  €t6xpenfi| 
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4Sm^Tftem  Bftlgetur ,  ac  fhigifistt 

rcddntur ,  non  immcric^  fcntit  Gama 
lirflA  dccif.  x6,  fub  n»m.  %.  aflercns  facpe 
ica  fuifle  judicacum ,  argumcnto  af.  ii 
'9m^et,  dc9i/hBS  tcck^iinm  ^Utmndh  ^ 
«bi  ftatuitar  firoiles  terras  ad  Ecclefiam 
^ierciiientes  dari  pofle  in  Emphyteu» 
fim  non  obflantc  generali  prohibitio- 
ne  alicnationis  bonorum  Ecclcfiafti- 
corum.  SecundacR  ,  uc  non  procedat 
de  Emphyteufi ,  qux  per  mortem  po(^ 
feflbris  eam  conltituentis  tn  re  maio» 
ratus  omninofiniatur,  folum  cnim  vi- 
dctur  prohibitus  poflTefror  maioratuS 
res  illius  alienarc  in  fraudcm ,  &  prae- 
jttdidum  rucceiforum ,  ut  videturad» 
inictere  Pinel.  Mi  /.  t.  CdfkmismiUr» 

%f*  i.  .  ubi cum  Baftliolo,8B 
alijsfcntit  tam  Emphyrcufim,  quam 
locationem  ad  longumtcmpusf.i^flam 
ipoifcirore  maioratus  folum  habcre 
effeAQm .  quandiu  ipfc  poflellbrvtviCy 
quod  jus  illius  tantum  (it  ad  vitara,tt 
idcofinito  jurcdantis,  finiatur  ju-^nc- 
cipientis ,  juxtn  regulnm  U^Js ,  /.  ft^ii 
gdii ,  &  ibi  Glofla  verh, eunnviffe,  f,  de 
figjMrikm.  Ec  hoc probaflt  excnipli, 
qucin  (ecuoda»6e  tertia  confirmattO- 
ne  fecunda;  fisnrentiaB  allata  funt :  \4- 
dcturqucPinclus  loco  cicato  ,  &  cum 
coGama  ^/fc//  i 91. I.  h.inc  do(flri- 
nam  intcUigcre ,  etiam  quando  alicna* 
Kio  expreilefuiflet  pfoliibita  per  Inftt» 
tutorem  maioratuf* 

Nihilominus  tamen  ,  rintndo  infti- 
tutor  cxprcflc  alicnationcm  prohi- 
buiflfet  ,ut  ordinari^  contingit ,  vcrius 
Tidetur ,  quod  ntte  pro  teropore  vic« 
fiizpoflitpofleflbrultam  remmaiora* 
tus  in  Emphytcufim  conccdcre,  alio- 
vc  modo  alienare ;  &  quod  tunc  poflic 
•ftatim  futurus  fucccffbr  ,qui  alicnatio- 
Ainon  confentit ,  admitti  ad  revocaa- 
ida  boni  alienata,  etlatii  vlveAte  alie* 
Dante ,  eaqoe  fibi  Vendicare,  five  is  fic 
filius,  five  cognatus  ,aut  cxrrancu$,Ut 
loquendo  fpeciatim  dc  alienante  per 
confticutionem  ufusfrudlus  docet  Mol. 
Jariftft  tih^  u  defrimtg.  csf-  ao.  mm,  S. 
.4 


Cf  t ^  juxta /.  cumpsttt ,  &iertts ,  //f«- 
f^Aglej.  verho  ,  ne  id  alienatett  ff.de 
gMtisz.  per  quera  tcxtum  tradltPau- 
Jus  Caitrcnfis  ibi  /tum.  4.  &  cum  co 
dem  Molinai£nEA»/'^.  i,cMp.  x6.  num.ii. 
quod  alieoacio  voluotaria  fidacontni 
e X  pr eflam  voIuDtatem  teftantis  poteft 
ftatimrcvocari,  & ad revocandum  ad- 
mittuntur.qui  non  alicnaverunt,  nec 
altenationtconfcnferunt:  id,  quod  cti- 
am  probattextas  mdi&dl,  feto ,  i.fis* 
9re^ff,e§dem  titmU.fU  notantalij  apnd 
cumdcm  Molinam  di^fo  nttm.  31.  con- 
fcnticctiam  inhisReinofusi//V?.  ohferv. 
jo.HMt,  2<,  Racio  autem,  cur  prohibi- 
M  exprefle  alieiMttoae  per  iofticuto- 
^em  oon  poiBc  pofleflbr  etiam  proteai- 
pore  vita;  fuae  rem  maioratus  ullo  mo-" 
do  alicnarc  ,  cum  prohibttio  fada  pef 
lcgcio  id  non  impcdiat ;  cft,  quia  pro- 
bibicioexprcjrahominis  riuiul  cum  le- 
gaiieft  potencior,  8e  aliquld  amplius 
opcrari  dcbet.cum  fortiorfic  doplex, 
quam  hmplcx  prohibirio  ,  magifque 
rcaiatficiac,uni.ic  quandocum  prohibt-' 
tiooc.  iejjis  concurric  prohibitio  tclta- 
toris  praccipientis,  ne  rei  iidetcom- 
miflitalienctur ,  non  poteft  tatis  resali^ 
cnan  ctiam  in  cafu ,  quo  ftante  alt^ 
pioinbitionelcgis,  alienario  pcrmitti- 
lur,  utpcr  Gioffam  tn  l.nulU^  &  ibi 
Cynum,Balduro  ,&  Salicetum  Ced.de 
jmedetinm ,  A:iexandrttm  ,EeUDam,]a>* 
foncm  ,  &  alios,  Tiraqoeios  dejttrepri-> 
vi0gen.qH*ft.  (^x.  nnm.  9.  quem  fcqui- 
tur  Mol.  Junfta<^/^<»//i'.  ucsj).  lo.n.  ly. 
ttbieiiam  pro  cadcm  fentcntia  refert 
Bartbolum  im  /.  m  iege^  m,%,&i*  Ctd,dt 
emditiene  eb  caufem. 

Nota  vero  haec  proceder6 ,  qoaa-*  ^ 
do  maioratus  inftitutus  fuit  per  ulti«» 
mam  voluntatem  cum  cxprcifa  pro- 
fcibitione  alienationis.  Si  eoim  iofti- 
ttttus  fuiflLt  per  contra<ftam»admictlGi 
idemMolioaJuiiaa  leh^  uttf^  lal 
ipum.  ^3.  non  obftarc  cxprefl!am  illam 
prohibitioncm ,  quominus  poflcflbc 
maioratus  pofllic  ejus  res  alienare  pco 

aHBpote  vic»     ,to&,fysU  inftinitw 
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«XprcITcrit ,  quod  ubi  pofielTor  alicna* 
venc ,  aut  dc  aUenando  tradavcric,  fta* 
cim  maioratus  dcvoluatur  ad  icquen- 
tem  vocacum,  &  poffic  lib  eo  fevecari» 
'41.      Limiuc  etiam  Reittofasi^tfi^ 
70.<»/i«.  a8.  candcm  primam  fcn» 
tentiam ,  ut  non  procedac ,  fi  conccllio 
Emphyteufis  6at  in  evideotem  utilita* 
tem  maioratus,  quoduciiis  alienatio 
oonquam  improbetur ,   lempce  cea* 
fi:atur  permifla.  Quam  opiniooemla*. 
tifnm^  probat,  &pltifesOodoN»  ffa 
4Uarcfert. 

,  SictncciledaprimarenteQCta,fiw 
cUeeft  refpoiideMadjfinMiameiMaftt 
cundat  ,quatenus  oonsa  iUam  faciunc* 
Imprimiscrgo  ad  praxim,  &  confue^ 
tudincm  hu jus  regni,  qufiB  cx  Gama  al- 
Icgatur,  dicimus  non  conAare  (utfici* 
eoter  dc  calipraxi :  nam  prxter  quod 
idem  Gunzttdtm  iar^  46»  jp.  )•  fitcetut 
.diverfimodd  hacinretam  fuis,  quam 
antiquis  temporibus  judicatum  fuide} 
alij  DoAorcs  Lufitani  in  praxi  vcrla- 
ciinmi  eam  confuctudinem  non  ag- 
ooTctmt^  &  abfolutd  CQmrariam  ieiH 
lentiamample^untur,  etiam  pro  faoe 
rcgno, utCaldas  <i;^A  ej,  \  6.num.  t,  & 
i^.Pincl.  i.  C.  debinis  mafernts.p, 
|. «.  6$.  Neque  ipfeGama  ^  noflrafea-- 
tentia  alieous  elt ,  nimy-deeif,  tt%,  mum 
4.explicaQS  proqua  difpucavcrac^;^. 
ikctf,  %i»  afTertc  conclufum  fuiffe  io 
cafuilliuJ  dccifionis  vaUdam  cflc  con- 
ce(rioucm Emphyceufis  bonoruni  ma- 
Ipratus  etam.  babcotis  exprcilam  aU« 
QiAdNopis.prohibitiotMnii»  qwaodQiSei 
iblic^  efl*et  emphyteoticati,  ts  ikii^ 
concurrcrctfpatium  40.  annorum  :  ac- 
que  hoc  videri  pcrmiffum  ex  confuc- 
^udine  regpi  ,quam  d$^,  dictf  li,  dtie-« 
tatfervaiHUuiB  efle  pplegei  quod  cuiti 
sioftraieatQntia  ainime  pngnac « d«i 
non  negemus  rem  maloratus  emphy- 
teuticari  foUtam  poffe  rurfus  in  Em- 
phy tf uiiiiit  iilQQcedi.  Deindead  catior 
acm.pro-f9dmf<icyQda  fentet)tift  «1* 
lafianii  negt^iKiirBi&v^yceote/M  tfCM 


perUlam  utile  dominium  alceri  COO^ 
ccdatur:  nccoppofitum  coUigiturcjC 
tcxtibus in comrarium  allcgatis ;  quia 
dum  affirmmfimphyceufim  perpctn* 
amquaodamaUeoatiooeaieflei  noit 
neganctalem  etiaitt  eflefiillpbytettfiiti 
temporalcm. 

Ad  primam  dcindc  confirmatio-  4} 
nem,  ncgandum  poffe  rcs  maioratuj  . . 
loeari  ad  longum  tempus:  contrarium 
eoim  tenct  communis  fencccia ,  quam^ 
multis  relatis  Dod^oribus,  tradit  M0I4 
Junfta//^.  i.deprimog.c.ii.Hum.  i8.Nc* 
quc  coocra  tllam  AatQloiTa  indtild/, 
tifMUs^  I.  m/tiiup9^  qnia  fitttenti 
legatur  ,foliim  admittit  poir^ locari  nd 
longum  tcmpus  commodicatemfideif 
commiflijnonvcroremipfam ,  utbe+ 
nea^vercicidem  MoiiDa/7ffm.  14..  pev 
quamlocatioiiem  nnUum  jus  reaie,  fed 
tantttffl  perrooale  «d  fhidos  percipied» 
dos  concedituf «  Neque  obligatio  talii 
locationis  durabit  poft  morrem  Iocan« 
tis,  efto  locatio  fuiffet  fada  ad  centum 
annos ,  uc  ettam  nocavic  idem  MoUoa 
qttiamaioracuspofleflor  noop» 
teftplusfurisincondu<ftorem  transfer^ 
re,quam  ipfc  habcat.  Adfccundam-^ 
&tcrtiam  rcipondctur,  iiris  excmplii 
folum  probari ,  quod  (iipra  admlfimus^ 
nimicum*  poflb^res  maiomrut  dari  ite 
Empbyceufim,  qufit  cantum  duretad 
vicam  poffcfforia  erophyccucicancis,  id4 
que  nifi  fintexprcfle  alicnari  prohibi- 
ca;  in  confticutioac  pcr  uUimam  volun^ 
uccm*         .i  ■•  .  : 

:  Ad.i9iim«i49fiiqae  tiSfon&mtt\ 
efle  di  verfam  ratioiiem.  Itk  bonis  •  vin^ 
culatis  ilUs  locis  pijs:  nam  ptsetcf quan» 
quodipfalex  regia  admitLiC  ea  bona 
poiTe  in  Empbyceuftm  dari,  fervacis 
c^rcis  cooditionibus ,  quas.  ibi  ftatoii^ 
quando  in  compcomifro »  ft»  iofticuo 
cione  oppoficum  coofticutum  non  iiie* 
ric :  cum  ipfaloca  eadem  fcmper  (int^' 
DuUup3  certij  eft  prae jadiciu ,  nec  fraov 
disfuirpicio  io  eo,  quod  io  perpetuum» 
vei  adctes  vitas,fervacif  ]»»dite«oi|r 
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concc^antar :  in  rcbus  autcm  m  aiora* 
tus,  ciim  ad  plurcs  fucccflivc  fpeAcnc> 
jnagnum  facceironbus  infcrrecur  prae- 
ladicium fi  poirefroreaspoflec  dare  tn 
Emphyteafiiu ,  qua;  poft  ejus  mortem 
durarct ,  utcum  Baldo  benc  advcrtit 
Pinelus^  I*  C.  dc  bmts  mMtm^fMt^ 

c  ».  65,  ■  •  • 

Szhisdicendmnconrcqaenter  elt» 
rcs  ittbieftasfideicommilTo  pofle  Amt* 

iiterconcedt  tn  Emphytcufim»  quc 
durct,  quandiu  non  advenit  tcmpus 
reftitutionts:co  vcroadvcnicntc,  pror- 
fus  ektinguatur :  ut  fi  ha:rcs  gravacus 
ficreftittkre  fei  iuBredicariaft  poft  mofl- 
tem  faam,  (bl&m  poAi  eas  Bmphyteu- 
ticare  pro  tcmpore ,  quo  vixcrit.  Con- 
ftathoc  a  paritatc  ranoniscx  pra:diAis 
circamaioracum  ,  qutquando  pcr  te- 
flttmentum  inftituttur ,  ^  fideicommill^ 
ibnondiffert.  Racio  vcro  fundameo- 
talis  cib  quia  rcs  fubjc<flit  fideicommif*' 
fopofrunc  alicnari  igravato  cas  rcfti- 
tuerc  i  qu£  camen  alicnacio  advcnieO'' 
cedie  reltitutionisrevoGatur ,  LtfUhiui 
^fimtuiim,c§d.  amtmmis  dekgittU^lf 
jerv»legato ,  de  U^»t,  1.  /.  niitfd^ 

ler  ,  $.  itbertis  ,  fi.de  te^at,  i.  Igirur  cum 
Empliytcufis  fitqua:dam  alicnatio  rei 
quoad  domtnium  utilC)  pocelt  res  fi« 
detcommifliSmphyteacieari  agrdivato' 
cam  rcAiruercsSl  lbl(km  dui^abit  talts 
Emphyteufis ,  dohec  dies  rcflitutioni^ 
advcniatrhac  cnim  ratione  diximus 
dtjf,  I.  de  Cejsjit  ^ftii.  y.  §i  5.  cum  Fol- 
ler.  &  Feiiciaoo  de  SoKs  pofle  faptr  hl»< 
^ ,  iufmodireboi  conftttai  Cbtirum,'  -t^ 
'  folumduretqtaanditmtfn  advenlir  diey 
reftitutloni?!.  Et  fimilitcr  docct  Mo!; 
'\\xt\^!i,ltlf.  I.  de  primogtttij)  cap,  ao.  num. 
S4-  poiTc  ufumfruAumConflitui;  (iipec 
iRiiufmodi  rebus  agravMO-eas  i^tue^ 
ftpod  mortem.qut  (btuni  duret  ad 
vitam  ipfius  gravati ,  quialicct  abfola- 
t^  ficprohibicum  hasrcs  alicnari;  atta- 
iflen  altenato  ad  folam  vitam  iliius  to« 
iMatnr,  exLftt»  ,§,frddkiiit,ff.  dt  Itii^ 


proccderc  de Tcbus  fideicommifn  rcft?» 
cucndis  fub  conditionc,  vcl  ad  dicm  in- 
cercum :  oam  fi  finc  fubjedx  reftitud» 
«ni  puffd,  vel  addiem  cefcam,at  qoaa^ 
doteftacor  fimpliciter  juffit  aliquod 
Icgatum  alicui  dari,  vcl  poftdicm  Paf- 
cha' ,  vcrbi  gratia  ,  tunc  non  poteft  ea 
rcs  uUo  modo  alicoari ,  auc  obiigari  al* 
Ceri  perTonc ,  othabetttr'^Snaiil  mlt^ 
/ed  quitLneflr» ,  Ctd,  tmimmU  llt  (egetis; 
Nam  fidcicommiflarius  tn  hoc  cafu  fta- 
tim  acquiric  jusln  caii  re ,  qua:  proinde 
jam  rcfpcdu  gravaci  cenfecur  alieanai 
&  fic  non  poceft  ab  co  alteii  obligari ,  ■ 
«uic  in  Empfaycttffiu  ooocedi.  Adver« 
10  pnecerea  .pfocederedi^am  refolu- 
tionem  jnifiexprcffe  prohibirum  clTct 
per  teftatorem  ,  ne  res  alicnarctur  i 
nam  cuoc  nec  pro  cempore  ancccedco* 
te  diem  rcftitodonit  valere  concellio» 
aem*  Emphjfteufis  fatit  ex  fopradi^is 
conftac ,  eo  quod  forctor  fit  exprc£^a 
teftatoris  prohibitio  fimul  com  iegali » 
qaam  fola  lcgalisi 

Tandem,  utaliquidcirca  resdo*  4^ 
taletftacuamas,prtBnotaodtomeft,  in^ 
terdtfm  dbcen  -^di  Tirb  ftftimatam 
aftimationc  venditionem  facicnte  i 
interdum  inaeftimatam  tali  aftimatio- 
ne :  priort  modo  traduntur ,  quando 
verbKaafa ,  promittunMrviro  ili  doi 
tcm  quatuor  millia  aurcOrum,  ^  In  Ibh 
hitioncm  calis  docis  dantur  ci  quaedam 
prardia  acftimata  4.000.  aureis:  in  qud 
cvcncu  ccnfentur  vendi  tlla  praedia  vi<^ 
ro,qui  protndctanquam  vcro^emptor 
dominium  ilioram  comparaC'i4A>i  tra^ 
fihio^ocediti  Secundo  modo  tradun» 
tur,qiiando  nonproratttitur vlro  ccr- 
ca  aiiqua  pccunia;  fumma ,  fed  tancum  , 
ei  promittuntur.&  dancur  in  docem  res 
aliquae  ,uc  prsdia^  domutrvoftes  ,  &ei 
qotsaut  Don  «:fttmitur  tilto  inodo,  aut 
a[rftimantur,id  fit,ut  fciat,quantu  vale^ 
banc  cemporc  tradicionis,utpoft  foIutQ 
matrioioniu  juxca  talem  valorem  refti- 
tMimi»#^lifitaA  Krom  dominiufxi 
iiottjNUtfliiiil^lrQiil^iilfitiallcum  IbchiiX 
fittfll  i^Mitifiaioacfli  ^^ivSamaf^ 
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tem  jaris  ad  quofdam  cffeif^us ,  quat©» 
nusfcilicct  ad  illum  fpcdat  carum  rc- 
rum  adminiftratio ,  6t  adiones  circa  il- 
las ,  uc  con/lat  e^  i.  i»  reim,  C«<  dEr/i». 
reie^im  9  &  cradtt  b«ne  Mol,  tm*  a. 
1%.  4i((. ».  a.  &  Cald.ir.fmMV4#.f «^. 
$3-  n.  54. 

Si  ergo  res  doralis  tradatur  viro 
leftimaca  asflimatioDe  vendicionem 
Ciciciite,  certum  yidetar  (ecandum  jus 
coflpmu^  pofle  a  viro  in  enlpliytea- 
j^m  confcdi  j  quia  fecundiim  commu- 
ne  jiistalis  res  pcrtincc  pleno  jure  ad 
maricum, &pocdlIiber^  ab eo diftra- 
h\,U  alienari,utfvimitiif  etc  l,^metiet 
fifre  tCed^  dejme  deiitm%  &ete  iL  ^^iMm» 
fm^  fi.  cum  feijMnti  ,  f,  ffi^f*  mitrim, 
crgo  fi  poteft  intotumalienari  ,a  for- 
tiori  potcft  quoad  folum  domirtium 
utile  pcr  concra^um  crophyccucicum. 
Cre<iotAfDeotale9B£mpbyceufiB(i  nod 
eflefinnam  >  oifi  uxorconleDtiat>& 
juret,  rc  nunquam  illi  contraventura, 
litin  fimili  agendo  de  confticutiorc 
jCcnfus  fupcr  huiufmodi  rcbus  docct 
$oUs  iiy,  1.  de  Celtfibm  ^  cdp»  t    tmm.  1 3. 
qttiati9eor»foItttoiBttrimoaio,  agere 
jioteft  ad  vendicandas  res  dotalcs  ^ 
marito  alicnatas,etlam  fi  tradicar  fuiP» 
fent  «ftimatae,  ut  habctur /# V///<«  /. 
in  rebttSyCed,  dejure  deiuimi  &  quam* 
vis  ipfa  mulieralieiiatioiMCOnfeofillec, 
utapudeundemSottf  cradoDtBaldttSy 
Covar,  &alij- 

Siautcm  resdotalis  tradatur  viro 
inaeilimata,  regula  contracia  ilatuen- 
' .  daeft ,  nt lc^cet jMiopoAt  al>  eo  con-' 
'  cedi  in  Empbycettfim  :  tum  quia  in 
|ioc  eventu  non  tranfit  dominium  iU 
lius  rci  in  marltum ,  nifi  folum  pcr  fi^lt- 
onem,  quo  adaliquoscfFcduSjUt  dic- 
tum  eA :  tum  maxiind ,  quia  |Qvc  domir 
Bium  in  iUttm  traiifeat,  live  noa  ,;pr  or 
IdbetDr  fimplicltcr  eas  alicnare,  uc 
COnftat  ex  l.  x.  ^tet»  titul»  ,  ff.  defunde 
deteli^&exl.  ultimd  ,  junAa  Glofla  ibi , 
Ced.eedemtit.d'  lnjli$.  quibus  alicudre 
Ueet  ^yelnett^  iu  frtmifie  1  ubi  addicne 
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aut  obligarepofll-.Undcctiam  dccon- 
fcnfu  uxoris  non  potcftcas  in  Emphy- 
tcufim  concedcrc ,  cum  talis  conceflio 
fi c  qu asdam  aliCDatio.  CsreHim  fi  aiii« . 
l|erconfcntiat>  &  juret  ib  nunqttam  tft- 
liConcclTioni  contravcnturam  »  coo« 
tradusconfirmabitur ,  &  tenebitEm* 
phyrcufis,  juxta  ca^.  cunt  cotttitigAt  y  de 
jnrejurMde ,    C4.9^  ticet  muiietes  ,  eedep 
tit,  iie4»  Per  pf ttdiAa  camen  non  cotii«* 
tur,  quominus  vir  pofnc  ab(bliicd  pWi*' 
tcmpore  vira;  fua:  has  rcs  craphyteuti- 
care,  juxca  dodrmam  Pincli#«  /.1  ^Ced. 
de  beuit  metertti  ,p,j,/uh  ttum,  71.  ubi 
com  alijs  dooet>po£ie  viroim  in  looguni 
lempnslocare  fiindum  dotalem  pro, 
tcmpore,  quo  jus  ipfius  mariti  duravc^. 
rit ,  id  cft ,  quandiu  non  fucrit  folutum 
iDatrimonium ,  ac  pro  co  tcmpore,nec 
de  confenfuazoris  poffe  talem  locati- 
onem  refdnilere » licec  afias  rei  dotalis 
alienationem  afc  faflam  ,  faltem  uxo- 
ris  nomine ,  revocarc  po(rit,cxGIo{ra, 
Dodoribus  ttt  prtci^io  InJIit,  qfuhus 
eliemre  licet.  Et  hacc  qyijjcm  prcccduDt 
fecUDdiim  jns  commutie,  qu^inhpc 
regno  Umitanda Tunt  juxta  le^,  regit^: 
lib.  4.  Ordin.  tit.  4^  ubi  ftatuituf',  nc 
maritusabfquccieprcfroconrcnfu  uJto-' 
risulla  bona  immobilia  alicnarcpo(« 
fittuadeconfequens  eft,  uc  ctian;i  pra 
/bto  cempore  vita:  fua:  nequeat  cn;-« 
^hyteuticare rem  ullam ,  five  dotafcm» 
iivc  non  docalcm^  ajsf^uc  cooieiiia 
uzohs.  .  ■"  • 


SECTlbQUAIltA.  : 

Vtriim  bona  etHfhyteutic4pe/lint  fuh» 
mpbfteutititrt  tib  ipfe  emjpbjttttta^ 
E$  iutttiam  jura  fttiptipffiteth  ' ' 
iiememffqmih.^',] 

..:m/.-  > 

suMMARipM^. 
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fnhfmfhyteifiicare  r^m  tmphftcMticnmfir* 
ffnfcnc  fibi  efMtannis fohcndi.  Et ftmiU-^ 
ttr  vAfjdlus  ^Mefi  fuhttifeHdAre  rtmfeHdtt- 
'Um.  m.  s^^  * ' 

•  Ctmr^iini  ,  qw9  res  {nlenipfjytentkitn^^ 
4!p  \  tpfdUtmrMeUm.  £t  imde  itsJkdiBri^ 
4kfiem, 

JLihelku ,  vel  ut  alupti  etiam  AfpelUnt^ 
^el/fim  ,nihii-ali»d  e/l,  quMm  emfhyteu^ 
Jls ,  gut  femehm^  tttmimfkfttt^fi ,  4Mtfm^ 
Jt-fHbaiteh/Mttim,  $$ ^wtm$lhii  Liftm^ 
^frdtnrf  ihdem^ 

'Sfrtf  vonfritfn  domini  ven  fotefi  emfhj* 
liekigfHhePwhytemicarcn^ffU 
'"Piit^lsmenvtffiU/iis  fHbinfettisre  tk^' 
iUkmiiifeffit  hiftMH,  Et  atr  iditM  /fW 

^eStt  htmfh^^f^  ^  ibidem^ 

■(^  •4ndiK  vnret  jus  conceffum  fer  fnh- 
mtptryitmieMMtem  fiwfimter  fMdMm^  m, 

'  rifmiamiwSt  ^wihdbetfeiidBmpr0fe/& 
4e/(^dentihus  tn^niit^fttefi  fAit^eidaf 
Wefeeminit.  ibidem, 

■  Vtmtnns  dir^^ius  atncedens  tmfhyteH- 
9£  fdctiltMtem  fnhemfhytenticMndi ,  fetefi 
fiimi  mIhu  fMcnimes ,  &  fhrtt  iUi  emtceie^ 

m  fimi», 

'"Tieriftttfi  ex  demini  indulgentiM^  ni 
nullum  jusfenes  iffum  remMneMt  ex  cen" 
heBu  emfhjieuticojfrdterimmmimmiirec" 
aih» ,  &  jus  exigemH  uiifmti  firvttimm  , 

tuitfemjimm,  wiim, 
'  jji^ttmvisregnumSiciliM  fttfeudumtc» 
rleftM  RemMnM ,  t*men  Meges  ilUus ,  ultrM 
iominium  utile  ,  hMbent  plemMm  ejus  Md- 
mtimifirMtiMmem ,  mumemte  feU  prefrtetMte  , 
&  jmn  ddiU^tiei jMm»  fems  Smttt' 


I»  D  Rimojhac  in«C(frlBflieft,pofrc 
cmphyccutam  dc  confcnfu  do- 
*  tomi  dlredi  rem  empbyteutica* 
tam  in  til«^5)?em  qoanditD  £mphy* 
tcufim  alceri  conccdcrc ,  pro  pcnfionc 
fibiquotanis  folvcnda,  pcrmancntc 
tamcn  icj  ipfo  primo  craphyteuta  obli- 
gatione  folyendi  domino  dire^o  an- 


pcllari  folet  ,libellus ^  X\\t^libeiU\  qu^ 
apudRomanos  crat  qua:dam  monct* 
argentea  cxigui  vakjris}  fivc  i  quadam' 
tricici  keofura,  qua:  ctiam  iiheitk  di- 
ccbatur,  &  OOD  piot  fhimeocitoAii 
tincbar,quam  quod  pfo  uiio  .dlie^ 
vidum  fufficcrct   :   quam  vocabull 
origincm  conjicic  Valafcus  ie  jure  ? 
emfhjteutke ,  fmtfi,  3,.  „um,  n.  cx  co 
quod  pro  lii^modi  crophyceufibus 
non  maiorit  moilaMiti  peolio  dart 
folcret  i  quamquam  hodie  emp|iy<» 
tciita  ^ubempliyttuticantcs  longc  ma* 
lOfcm  penfionem  imponcrc  foleant 
quaav.  di»  ipfit  |  domiois  dircdis 
impofici  cft  I  U  quod  plut  ^  ^ 
cmphytcutis  recipiuftl  ,  ipfo  tbdir  • 
cftquc  proprius  fubcmphyteuticatio- 
nis  fruiflus.  Ac  fimiliter  fc  rcs  habec 
io  fi;odo,  quod  pari  modo  a  vaffailo  , 
fett^dMArio,dibii}^odaripoceft,  tt 
Iblet»  Ifitque  tiheUus  (  quod  ali}  ui* 
nus  propri^  liveUnm  appellarit )  nihil 
aliud  cft ,  quamEmphyteufis ,  aut  feu- 
dom  ,  altcri  Emphytcufi  ,  aut  fcudo 
rabaiGBfOMsm  1  &  Lufitand  dici  fo* 
let,  Ptus  defrMtu,  Vel  feude  it  fenit^ 
quando  autein  quis  rera  fibi  fubcm» 
phyteuticantcm.diao  modo  fubem* 
phytcoticat,feulibeIiac,  dicitur  vul- 
c6,  EnmrMCMr  kfMct  iefeu  frMZs^  ucl  i 
fmhrt  iefemfntit.  Bc  ii,  coi  resfdlH 
cmphyteuticaca  ,fiac  fubinfeudaca  eft  h 
appcllatur  libelUrius  ,  vcl  fnhemjij* 
teuiM,  Mt  fmhviffMUmt  ^  Tcl  fAfemitUt^ 
rius.       '  ■  '  /  • 

Secimdo  CbfCum,  auc  pendcer-  ft 
tnm  ^ft  .  oon^pofle  etophyceQCam  fh 
ne  di^i  domioi  MHbirtt  fobcmr 
phyteuticarc.  Ita  contra  quoni^ 
paucos  Valafcus  ie  jure  emfhyteutiet\ 
quMfi.  13.  i>.  II.  &fiutfi,  j8.  m,  7.  Gami 
dtctf.  i6p,  m.  ^.Cald  direiitvtt,  qmt/f^ 
13.  MMk  flo.  &  *  dt  '  txatOitme  emfhf 
teuf  cMf.  4.  n,  39.  &  40«  Mbl.  ttmtt, 
s.  iejufiitiM.diff.  471.'».  1.  &  cateri 
fermeomncs»  ut  affirmat  Valafcus  / 
^m,  tif,  eftqoe  reocencta  io  praxi  re- 

<»pt» » i»iGellacv  KM»keit^ttim. 
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FuAdflmencum  eft,qoia*iUa  fubemphy- 
ceutiCKtio  cft  quaedam  (pecim  alfent- 
tioDis»  c&m  per  illam  tribiiacur  fub- 

emphyteutas  jus  inre  t  ncmpc  domi- 
nium  utilc  :  Emphyteuta  auttm  non 
potell  alicnare  uilo  modo  rcm  Em*- 
phyteucicamifltquiflco  ,irel  noncon* 
lencicDce  domino»  mconftat  ex  /.  »U 
$ima^  C9di  de)m  Emphytrtif.  &  eftom- 
nium  fententia.  lllud  tamcn  vidctur 
obftare ,  quod  fcudatarius  potcA  fub- 
mfcudare,eciam  infdo  domino  difec- 
Co  ,  ttt  cx  mtilcis  incibiis ,  qu«  allo» 
gant,  tradutlt  Valarcus       iji$gft,  i). 
Jak  mMm.  \\,      vermn  kdc ,  Caldas  Jic* 
/a  qndft,  13.  nnm^  10,  &  Molina  fitfirA 
mnm  15.         m».  tS.  tm  fnt»  tJnde 
Mfl  ntione  dicepdiuiD  vMetur  poAe 
ctiam  Empkj^ceiitaoi  fiibcmphyceuti» 
care  inicio,  ac  mintme  confcnticnce 
domino  dircAo.  Ncganda  tanien  cft 
confequcntia)  nam{>rxtcr  quod  hoc 
jiendeat  ex  jure  poficivo,  h  lcgislatoc^ 
Volitntate,  qul  ita  de  feudrs  ftatUerui^ti 
aliquantionif  diverfitas  ftffignari\pd- 
.  Wft,eamqueaflfignatMol.  i//V?£»i».  t%.in 
fne\  quiafeuda  cofl|ceduntur  pr<^rervi- 
tio,  &  non  ijiCuicu  m^li^|f|mentorup 
f^ifeudalif ,  alidfUmque  ji^^lum^nCQ* 
nim  proprietarii ,  (kuc  fernphytic^ 
&  idco,^alvo  debito ftifvitto ,  maior  li- 
bertas  relinqui  dcl^.ui^  yalfallo  adrcm 
Iubin%a4f9dam ,  qaa^l^EnaphytcuCae 

fifdai  ^cum  Babe^  r^byaral]o|«^ 

vatTallutnaddcbitarcrvicia  p^^ 

f »      Tcrtto  catum  vito^,fluo4^ 
jpCT/ubetx)phy^Cudcs^^  &DnIlCTi 
jt^  fa^am  coh(cefirum;^l^^^ 
''quandiu  Emphyteuris  io  rutjcmphyteit^ 


catiiMc 


,  ^  .  i^X  nnm,  41. 
y^Sft  Vtum  quia  reroluto  ju* 


pi^n^rAns  :tam  etiftm  i  quti  pcf»  facul* 
catem  fubemphyteaticandi  non  cetH 

^ur  propriecanus  aliquid  in  fuum 
pracjudidum  concefliffc,nifi  id  cJcpreC- 
fcrit  i  dcduAumvc  fucrit  in  paftum  i 
maniro^  autcm  el  priejudicarctur,  ft 
poftfinttftmEmphyteufim )  adhuCjus, 
Scpofleffio  fubemphyteuttiB  pierdnni- 
tec.  Eic  qua  refolutione  inferjt  Meno* 
chius ftifrA  ,  quod  licct  feudataHus  fo- 
lum  habeat  fcudum  pro  fc ,  6c  dcfccn» 
dencibusmarculis,  tamco  poceft  fub- 
iDfeudarefteminisiquia  perhkoccX* 
tcnnonem  ftd  fbemlnas  dott  evadlC 
fcudum  ftabilius  >  ut  proptcrca  fcrlus 
apcriendum  ,  vcl  finicndum  fiti  cuox 
cjus  refolutio  oon  pcndeat  i  morte  » 
Mt  c^fii  fiibValEillonini ,  led  taot&tii 
va(aua)Nim  Immediatorum.  Ncque 
poceftconfidcrari  pr^judicium  domlnl 
^scqualitate  fcxus  fteminei  minus  ad 
(eryiendum  idoneii  quiaobligatio  fer- 
vicndi  dqmino  manet  penes  vaifalluai 
fobinfeudancem  V  &  non  csttendituf 
>d  rubvailalluin ,  uc  probat  idcm  Me* 
nochius  nnm,  4.5.  Undc  non  probo,' 
qupd  tradunt  V'alarcu$  .  Caldas  ,  M<t 
lina  fnfrA  f  quatcnus  foium  atJmittudC 
poIFc  v^allum  fMbJhffudai^ 
quac  a;gui  l^ijc  rci:v,&t;  aclple.Cubln;- 
fcudms&  cjum  tiwpm  pailjs,4c'CQndi- 
ti^pibus.cum  quibiis  ip/e  Fcudum  aC- 
ccpif^  '^lHracjrci^  nj^l^m ,  «&,mtcf- 
prctattbndin  rumq^viia^  ,  |l 

qu2  tn  fubemphyceuctc^j^Oe  ^Wlfi 
.iocura  habcnt.         " '  ' 
Q^^artc  ccrtum  cft ,  n  domlnus  di- 

^«^«^iWf^iljv^S^f^^i  fubcrophy- 
teutc  iHQP  lomm  wpc)fllltrubcisipfay- 

teutlcare ,  fcu  i;bell|irc{  fed  eti^^Iias 

facultatcs ,  &  (iropfiecatcs  dbnifnti  di- 

rcAi,  ut  quod  poffic  concedei^  fubcm« 

phyceucac  facult^cem  aUeoandi  rcoi 

BmphyceiicU»tt) ,  &  quoA  ipft  Emphy* 

Centslblvidebetttiudemiom,eidcin« 

quecompetat  juspraElattonts  pro  eo- 

dem  precio ,  quatido  fubempbyceuesi 

Toiucricfen  veodere  ,  fcu  Mis  »  quod 

V  • 
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CM^is  'fjrt.eff.  «3.  >fww.  '4;4.  ^ 

'aacd  in  /4rf/(fw/tf/rr3(^it  >lYl.'/  i/{/^.'4iV. 
w.  1.  «uia  lict^t  'FHiliiftiit^ili  ftcWtyics 

•tnqnn/lVetft,  quomrnus  cx  p;rcuHari 
VaAo  i  fci  cboccnionc  dotmmcaftare 

Wi-/*Jto,  ji  qtiidtUiilupa  f.rc/h>/e.'  in 

'cxl|cH^di  al!?|iKVirei^it/nm,  ''nut  pcn- 
■Tioncm ,  hihil  aliud  pcrics'pfbprict'4t^ 

•giClo  licct  i^cgiHtrtii^S&ilir  Tir  feudum 


)s  /&^EpipTiyteut^s  ;'ffidhcijife 

tium  tcqpicp^vmi  in4??'d5'niflBtietli 
'dQii^inij ,  iif 'nftfJit"dbiti  M6lirta  «////7. 


"^.',".■.1  : 


'f 


•tll. 


-•■II. 


■  r 

•■  r 

.1 


^ie0tieifoit-imye^t  \^tfU#umtf^ 

ctwitmnts  j  ^  wwi 
•fotum ptdcrdii  (jnandt  f^rnphytrktM  tmnt 
finT^  jns  '^)cphjh  HrinfMH  ik  fahrmphf'- 

Aml/frW^TpHiHhi^V^tttiiWWi* 


■  c'*^7«  jfeV^  ■^v7r',)i'  JuhHMdmrH  c([e 
idffminum  tHlfendArArl)  .  JJn^Utitnr  cvm 

'  "^yute  tnM'diiHriif}^^ry^^^^^^^ 
'lfen%1n'fUfoUm^dmodi^^^ 

t,t  li.ih'  mt  (ifkulniifedk 

^'  'vcmphjteuluins  ncn  4r*nsftrt  tnTnl" 
vhpeiitarn  ^mn$  dmmT^t^'ji(ile  ffedcii* 
^iteiAUudd}yerfArdjf0nt(.u't:%^  .  ' 
NenMjntefuihAbetJtrmM^ 


-(j:>ii-<*,.y..  fcj^TLi':.'"  '.''*"'.Ti<i.>i  , :    il. '  i 
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fii^Smliffemkd,  Sed  fibu  itmiMu^  di- 

'feBm  uUMf^Uet  civtliter\  &folmfMb- 
fmphyuttu  iimftfidff^»idi(er^  nttm* 

I'  N  0  ep  tmen  dettegiitdM  iali  '£mf^ 
itm^  1»*fi peffeft»  tm .  civi&s  \  qum  «4- 
imsOt ,  ir^eattjtiHtm,,  pm  iOiftj^fiA' 
mtfbjfteMticitimm  cm^jnmi^  , 

Dtfficultas  autD^m  oon  tevit  6ft, 
qu«Hia|ii  Iwft  €pmpetaDt  Bm- 
pbytieots  >qai  rem  fubempby 
teuticavlt ,  quando  proprictarius  prae- 
ter  licentiam  ad  fubcmphytcucican* 
d^m  nihil  alind  Uli.  e^^prcife  concc.r* 
ia^tta  didlcttlcale  nonnalla:  \xt.* 
v^lvantut  dnbifaiionea  fingiiatim  op* 
pedtendflB. 
14  Prima  dubitatio  cft,  utrum  pcncs 
hunc  Brophy tcutam  maneat  utilc  do- 
minium  rci  >  Negat  QoiTa  Acui^iji  4* 
tjtt , vtfht ^frtfritm^  dtktttititc, 
quam  fcqmintur  lafon,  Alcxand.  Alc, 
«caUj  apud  Valafc.  de  jttre  Emphjteitt, 
^u*fi,  13.  fabnum.  11.  tddMntf^men: 
negat  etiam  Gama  dedf,  »44*.  7* 
Molina  diBt  diff.  47**  7«.  .Kriao» 
ip  c.  fttuh.  f .  un^f.dt  /fTA/f  ,^G«b» 
Pereira  decif,  %6.  ».  10.  Eftque  com- 
munis  fenteotia,  quae,  ut  contra  Valaf- 
cum  oftendit  Caldas  4<  rentvdt,  qu^^. 
tj.Mw.  4t.  &  ftqif.  nori  folum  pfo» 
cedic,qttando  Empbyteutiaomoe  {uum 
iis  eKpfcfle  nanftulit  in  fubemphy- 
teutam,  in  quo  cafunuUacft  dubita- 
tio  ,red  etiam  quando  rcm  fimpUcitcE 
fltbemphyteuticavit,  oibil  aiiudcxpri-; 
ntenib,  gpBdamcntiim  eft  » qola  pcv 
lu|hempbytBoticatiQn6  fimpUciier  ne* 
um  «Qqnlrit  fiibemphyteuta  utile  do« 
minium  rei ,  ut  pcr  Bartbolum,  & 
Doaorcs  in  /.  exsge  ,f.  gdTrehellmi ^ 
er^  noninanet  peoes  fubemj^hyteiK 
tic^mttmi  nam  domlaittm  cfafil^ 
rpeclei  peacs  tfaosin  folidum  eflc  noni 

poceft cert»  yi.fi  ducbus ,  f.  ctm- 
nitddti ,  /.  ^ited  centrt ,  verf.  uni  dn»  ff, 
de  reguiu  jitri$^,  &  (.  k^drtdifttt  ,  ff^  A*> 


ctprenfi  ftttUt,  Cofifirmattr»  quui, 

fubemphyteuticans  transto  domiv 
nium  utilc  in  fubemphyijpttCam:  crgo 
non  retincc  illud. 

Oppofitum  nibilomious  ,  paucis 
riiff  ineaadem  ientenCiam  addii^is  » 

fradttntValalcas  de]ure  Emfhjlentict^ 
fmf,  tu  tmm.  n.  &  Caldas  diffs 
%liff4tfertimnum.  aj.  58.  ^^5^.  quam- 
Vistrdi^.  de  extin£ii»Mt  Emfhyt,  cAf,  4« 
nttm.  4p.  prasdiAam  Communem  fea9 
t<ntiam  magis  probec  fiiqttitar  Pnt 
%Q{,t»m»y  diff,  9,  j,  wmm^  19. Fu*» 
damentum  cftprimo,  quia  vairallus, 
fcu  feudatarius  fubinfeudans  manec 
dpo^ious  rcipeau  fcudacarij ,  ut  conf- 
tac  ttt  ttf.  t.  vtff,  Hktd  queque  de  fr»» 
Id^itd  feudi  tUftttttient  fer  federicum^ 
ibi,  dominum  demiChi  fui  ,  &  rurfusibi, 
ttijiyefjtl^  >  ifemifHe  deminns  :  quod 
Ctiao)  fu^nitUF.  cx  muicis  alijs  juribus , 
81  cnMiitaf  ^tmq^o^unitevr  4  DoAort<( 
bus,  Ht  apnd  jCitiCos  viderc  lioet:d[>^ 
miniumautem»  quod  feudatarius  hafi 
bcc>  &rctlncc,  quando  fubinfeudat, 
cft  dominium  utile  j  iiam  dirqdum 
prqprii ,  &  fimplicitoo  ad  foiluRj  pxo-i 
p^ejBarium  fpe^  ^^im  ^mo 
phyteuu.qai  rem  fMbe^npbjiiiiicicaif 
vit,domtnium  ut\|e  habettaadcm  enio^ 
haq  in  re  dc  fcydatariQ ,  &  Ennphytau<9 
ueft  ratio.  Seoindq,  quia  ^uapdo  Bmn 
pbyccot»  pyn^itip  ,  HC  pQdic  rem 
fpbemphyteaciqift  •  taiitlUgi  ^ktbBClat 
cundum  naturacf^  cofifiraAui  Bmpby^ 
tcutici  yZf^\xTCi&v,tolfgi,fi<in^9d»,C»dL 
dein0f(ici»f»tefisif$entt  ,  &l  fiuM»,f.  lo^ 
emi ,  &  l.fiifiUttm  df  i^rit  ,  natuqi 
ftttem  bojtts  co«roA«s  afl:;  «c  ^pnd 
C9BO((dfintemi0||i^;i||ii^  domi* 
niumrei.  Tertio^quiaquandodomio 
nos  dircAus  conccdit  Emphytcutae  c  \ 
licentiam  ad  rem  alieBandai^,id  ioceU 
ligicar,  falvo  fnodominlo  djfoAoiePt 
gqfimilicer,  quando^mpbjmitftiai* 
pcnrac  fimpUciter  licemiam  ad  ren^ 
fubcmphytcuticandam.  ,  debet  intel* 
llgi  abfque  pr«iDdiQ0  ii^  CiO  domiAia 

WVU^.   .  '   \   . 
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f€  •  Ambc  b«  feiiteDtis  fiint  prbbabi* 

lcs,&  xqualifcrnn^  probabilitaw  de- 
fcndi  pofTunt..  Nana  fipiin.am  iiicn 
velis  .refpondcrcpoces  ;;e!  primnfn  ,  & 
V  principalc  fiandanicntum  (ccuncix  ,  0?- 
lum  pipobarc,  quod  apiK4|fij.binf<iiidanVs 
lem  t  &D  fitbemphyc^utrcameH^jHa«2 
nentqna^dam  i^cUquicfc  utilis  ddrenritji; 
Vfel,  ut  aJij  loquuntiir  /ombra  qua'dani 
iHius,rarionc  cujas  manct  qirodammo- 
do  dominus.  Ic»cntm  cxplicant  mu1> 
fi!,  quos  «dbft  iAem'Vk)ip6m  iiilt  tj: 
ffi'mm\\,§.veriamhik  GaM.  d.  q^ 
ij.  ».  &hanc  cflc  commurcm  fen- 
tcntiam  aflcverat  Moi.  d.  diff>./^y\.  n. 
t\,  cum  Julio  Claro  /if.  i^.(entetinwu»i^ 
^,fi«iitm  ,tf.  ^).  I».  «^iffiM.Qtfod  fi  qQ4e</ 
9ts  ,  Inquoham  tonfiflanc  htljufarbdi' 
fdiqviflB  ><&  ucnbra  utitis  dominij  ?  Rc(t' 
|)ondcnt  citari  Dodlorcs ,  cor»fiftere*in 
)urc  ad  exigendum  fervicium ,  ve^t^^n- 
fionem,  qutm  fubvaflalluSi  vel  fn^nni-'. 
^oeQtt  d^bfvM  C^ntw  Wddd 
id  (ecundum  ne^bismsiioreM':'  nad9 
tam  concefHo  ad  fubemp1lyt<»uricaffl- 
dum  ,  quam  ipfii  fubemphytcuricAcio 
incelligidebec  iecuodum  natuc&  fub- 
'cmphytieufis }  qu*  nonpoftulat,otiK 
padlbbemphyteuticantc  maneatpro-4 
priam  dominium  utile  ,  fcd  tantu  dic- 
ta  ombra  ,  vcl  reliquix  illius,  quas  hacc 
ientencia  fatecur  apud  illum  manere. 

teaSmn  ^egiMlcottfeqiiieDCiiAi} 
toam  c&m  de  iotrinfbctyatioDe  fiibenw 
phyteuticationis  fit,utper  cam  conce- 
datur ,  &transferatur  utile  diminium 
in  fubemphyceucam ,  ficri  nequic ,  uc 
qois  impetreC  licentl^m  ad  fubemphy- 
fenticaiwrtaa  abfque  prcjadi»  ,'6^ 
«aifione>teUiii>»  ^KMltttteahabe- 

,  b<at.  '  ■  ■  • 

'    Si  autem  magis  pkceat  fcCuilda 

*-  iencencia ,  dupliciter ad  fiindamencum^ 

primcB  refpoiKleri  poteft.  'Pliind^-,V!W 

•eBdottoiraoqaif^neqoe^coucedi  fub- 

cmph^utsotile  dominium  rei }  fcd 

iblam  commoditatcm ,  feu  cxercUium 

HCilis  dominij ,  id  eft,  jus  percipiendi 

cmoluflKfiUCJ^  cc  cmphyceutica  «'Vol 
#  •  •» 


£fnphyteu/i. 

ftudaji  nominoemphyteur^ ,  vel  Uiei 
datnrij  qui  eam  fubcmphyceucicavit^, 
vcl  ibbinfcudavit.Ita  cum  Carolo  Mo^ 
lioco,  &  quibusdam  alijs  feotitCaldai 
d.q.t^.  n.  21.  55.  qucm  fcqui- 

IVrFragof.inS*^.  3.  ».  x\,&  di/p.  ij. 
lis>ir.  10.  ufai-Ihde  inferc;fi'fubemphyw 
teuta^emat*  ab  ei»pbyteuttt^|lilt-i  'qaod 
ci  rcmanfitjdebcri  laudcmium  cx  tali 
enipiion^  ,  co  quod  pcr  illam  acqui- 
fierir  utile  rei  dominipm^quo  ancea  ca^  ' ! 
rebat:-  Haec  ttfitaeli^rpoiifio  difScu^ 
tacem  htb^r,  8texcludicur  fatis  efRca- 
ckcTcxtM^\  I.  §./ifniiiier,  de  lege  Con- 
TdJt  ,  ubi  habctur ,  quod  fubfeudata-' 
riuspe^eHrurfum  fubinfeudare,  &  fic 
toiiifiQitmft  a  fioe  pr«jadld6  tameaf 
pibpiftebii^i-!  qui^MUicen^YoIiim  habec 
commodicaccm   fcudi  fubinfeudaro 
non  potcll,  dum  jus  in  re  non  habtacj  •  1 
fisd  canCiim  nommc  alcerius  emolu--  ' 
oaeicii  itlios  perdpiac :  uode  Molina 
^Hih'^t^.  47«.  f^.  tt.  illM»  CaroU  Mo-* 
lioei  (chtienciam  falsaiA'  fimpliciter' 
appctlat,  &  dtcit  cffc  conira  coovmon^' 
Do(ftorum.  Qi^are  fccundo,  &  mclius 
refpooderi  poccfl ,  nulljm  ciTc  incon- 
veiUem ,  quod  poft  fiibomphyceotica- 
tfonem  tam  emphyceuta  ,  quam  ejus 
(ubcmphyttfuta  habeat  utilc  dominiu 
rci ;  prout  fumiturcx  dicfd  ap.  1,  verf. 
iUmd  q»0fae ,  dt  fr§hibitA  femii  ilienM" 
Hm  pef  Ptiefimm  ,«bl  raiidacariut, 
4||lllttihiofeudavic,  appellatOf 'fiinpli«' 
cicer  dominus  fubfeodatarij.  Niiquod 
commijniter  dicitur  ^  Sc  jarc  approba-^ 
cur,  non  poiTe  eifeduos  dominos  in  fo- 
lidum  ejufdem  rei,  incelli^cur  de  duo- 
bu«  ^iBloft:  ^uttlem  ogttDiti6  ratio^ 
nk^t  ac  niiqime  iflttr  Ibfiibordioatis,'  • 
qubd  in  pra;(cnci  non  evenic,  com  fob-' 
cmphyteoca  habcac  dominium  fubor 
dioatum  dominioemphyceuca; ,  qucm 
tamqoam^fiiiini  iiBiii^dbKu  dominum' 
rccognofcic.  Qg«  reiponfio  eft  Va«- 
kfci  ,lc  aliorum ,  quos  refcrc  diSfd 
13.  num.  11.  4.  nec  tb/tthiti  &  candcm 
<iodrinam,relatis  alijs.cradic,  £cdecla'- 

Ddade 
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fl  ^Deinde  ad  confirmatiooem  ref- 
poDdtf  tur  iadl^  tiegaiidoaiiteoedens. 

Nim  cuiti  dojtninium  utile,  quod  fub* 
einphyrctita  acquirit ,  fit  divcrfar  rati- 
onis ,  ac  rubaltcrnacum  rcfpcAu  cjus , 
quod  coropedt  emphytcuts ,  dici  ne- 
qtiit ,  quod  per  liibemphyteucication]^ 
tfMisferc  'emphyceuva  ibum  douaiafCl 
th;ilein  fubcmphyteutam,  fcdquod  il- 
K'conccdit  ahud  dominium  diverfx 
fpcciei,  ad  eum  modum^quo  dominus 
dfreftus,  cum  in  fc  non  habeac  formi-* 
kdoiBSDiamiicile,ucprobac  Valafcns 
di^M^.  1  j. if.i.per  1. 1.  §.  ex  plurihui',^*. 
if  4cq¥ir</t^it  f>rfe/[.  tamcn  illud  po- 
tcll  produccrc  pcr  conccffioncra  cmn 
pbyceucicam  formatam  pcrlegcm  in 
perfona  emphyteutc.-Neque  eft-tid* 
vam,uc  qoit  in  peiibpaailterius  produ- 
cat  aliquod  jus ,  quod  fbrmalitcr  in  fe 
nonhabet,  utmultisexemplis  probat 
idcm  VaUfcusii/?'  imm,  8.  qaodji,^ 
Nam  c&m  nemiid  retfiia  ferviac  A  ^ 
rt  tmmmmi  ,f,  de  fervitMtihs  ruJfieshM 
ffdJitnimt  tamen  fervitutem  tn  (iia  re 
Coftitii«*re  poteft:St  cum  pignus  in  rem 
propriam  non  cadat.  /.  aec  pignus^f.  de 
regHl.jnrit  iXAvdGn  jus  pignoris  in  fua 
tequUibecdMrepoceft.  Oeoiqaetnpi^ 
anus  Lmmefinovum  ^f,  detc<inir0nd§rA 
.¥»m  dtminie  ,  fic  habcc  :  -V-?-?  rff-  n»^ 
tmm  (  inqnietis  )  nt  ejHt  domi^jinrn  non 
htbet  fidijdemininmff^dfedt.  Unde  hxQ 
feocentia  fbcnnda  vid6Cdr<foif  coiifor> 
mior,  &  re  ip&  pnobabilion  prima  Vd^ 
ro ,  cum  fit  coHuaimit»  videcnr 
xifcquenda. 

P  Secunda  dubitatlo  eft  \  utrum  poft 
fubem  phy teuticatiooepa  retineat  em- 
phyteuca  aliquam  pofleffionem  rel^ 
Refpondetur ,  fi  loquamur  deproprfa 

.' .  •pdffclBonc,  riullam  pcncs  illum  pbfeft 
fioncnumanere.  Ica  Gloffa  in:di^s  l, 
Ji  ut  .eerts,§,fidnpi>nj^verbo,  dsmiminm^ 
f,  emmsitil^  Sc  Gloflla  iinalit  im  U  m^ 
<A,  C»d.  nti  fsffidetis  ^  verf;,  ktmxtim 
fenddtsrius  ,BardioI.&  Saticetos  ihidemi 
Caldas  dift*  ij.i».  ^5.  &  Molina 
diiis  diff,  ^ju  tt.  8.  &     Qjit  omaet 


tIV.§.i;  iig^ 

docem  proprietarium  rct  fubinfc^da- 
cteVVis^fubcmpbyteoticatiB  poffidbte 
iliam  c!viiicer?fubfcudatarium,€i:  fub- 
cmphytcutam,  naruraHtcr:  feudatariu 
aucem,  &  cmphytcucam  nullo  modo, 
Quod  propnctarius  habeat  pofTcirio- 
nem  civilem,patet:  nam  quod  resfiie- 
rit  fubinfcudata  ,  vel  fubemphyteuci- 
caca  dc  cjus  confenfu ,  non  tollit  qtio- 
minus  retincatpo(rc(noncm,quam  an- 
ceababebat,  qu^  erac  vera  poiTcfrjQ 
eivifit ,  uc  omnet  fiLtehtur.  Dcinde 
quod  Ibbebipliyteuta ,  vet  lubfeod^ta^ 
riushabeat  nacuralcm  poffcflionem  J 
conftat ;  fiqutdcm  hic  folus  rcalitcr  ip- 
fam  rcm  ccncc ,  &  fruicur  :  unde  ncc 
proprietarius  ,  ncc  emphyteuta  ,  auc 
ftodatarius ,  qui  rem  fiii9empbyieQt& 
caviCvvelfui^tifisudavit»  naturakme- 
}us  poiTciRooero  habet.  Quod  auteM 
civilis  etiam  polPeflio  pencs  eundcm 
emphyteutam  ,  vei  fi;udacarium  nofi 
iir ,  imlefit  plantim ,  qui a  rubempby<i>' 
teodeatiOi&rubinfetidafio-lDOo  eb  teii^ 
dit,ut  fubemphyteucicaclt aot  ibbiii- 
feudans  acquirac  altquamretpoin^flfo- 
nem ,  qux  fibiantea  non  competcbats. 
conflac  auccm  illi  ancea  non  oOfflpeteb 
lt:|K>ieffionem  «itileaf »'  M^aocnoi 
naturalem,  ut  alibl«im«npifioiii  Csiiir 
tentiatradidimus. 

liixi ,  fi  loquamtirde  propria  pof^  ^ 
/eflione ;  quia  non  e(l  deneganda  ilU 
emphyteutaquafi  pofleffio  /CUB  dvib 
-lis ,  quam  naturaIis>eoram  fOijiMil^qQ^ 
jlli  pod  fubemphyreu8icationemcom4> 
pecunc  ,ut  juris  ad  cxigendam  pcnfio- 
nem  fubemphyceut s  impofitam  dc 
dominit  utilis  iufta  Itonaamlente^ 
tiampcfl^ocdead^tibitatioiietradicaiiii  . 
£efiqnodaliiidillicompedt  juxta  ea^' 
qo^  (equentibus  dubicationibus  . 

ccfolvcmus.  SitCaldasi^, 
.    ^^r/.  »3.  ».  34.  <^  J^».  \ 
;  Ae.lfioiio«/ffi|*    v  \ 
"  ^f*^  *        *  ' 
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.  ^  fikiniifilijifMtifim  •fff^ 

^Ut  ^  dfbere  reiimri  prtfrietp- 
fmm^fl^  iMdemim  jolvi  ,  nm  veri 
)Bmphfim$^mmmiu0^metitid  e^^m^, 

...   4ii$  veri  ffnfrti^  i^rmlrfff^ 

H^f(fefmniif(»te$(i4pr4f^rt0^ifm^ 

^  i9  epUiiVfe»  ^mph^f¥A  ffii^fih 
wm^liyte^iieMHtem .  tenmt  pm  immlir 

mnwk^m^Hm 

Licftmtfm.f^mBm^tfm^'mr"^ 

d«i  Jft^iM$rf4»9mmi4  'fur4,^^A  dnte/nhem* 
pkytfuticMtieMem  demine  cpmpetebMt ,  illi 
mtsmaipUv*  :  imdewmfvteft  k  fuberrfphy^ 

mmdmmtH,Hs  m  fmfnti^rfm  i  mtfm 

feri 
itidem, 

Stemdp  entem  im  epinifne ,  qtfi  '4ifff 
fmfhytemts  99»  r.ftimetfmm  demtmimm  ih 
JMes  frimt femitmi^  fmmdM^,  p.  ii^ 
r  Vmimi.^Umim  direBOyVflfetinsfm^ 
jfifmm  f  491  rem  frdfemfbyteutic^vit  ^ 
€9mfftit  jns  prd/dtiemtif  fr§  eedem  fre- 
fi0  tqM*mdet  fnbtmfhytenf  jns  funm  .vem~ 
derevelmeriif       riu«fw  r/iMi  riaii^/4/ 

Jiiem^^f$mUmilbii^^ 

Ztimt  1»  $fimene.j  ija/e  teaet  Bmphy»' 
lcntMm,  ^ui  renfubempbyteHtisjpvit^ttem 
retimre /mmm  demimium  ntite  ,  dieemdmm 
tjt  femt  Ulad  efit  jme  exigendi  far/nm 
tmmifi  incnrftm  k  /idnuffjyteMtt  tt 
ntn  folnttm  penjienem  ,  ejMam  Emphyfeit' 
94 fibi  rtftrytmi,  antmvis  itntrtrhttmftn» 


Empbytenttff^fktrt  ithtt  ,m/^  " 

•emfhylents  incidet  in  ccmmiffum  tdverfmt  * 

frtfriettrium  rtmdtttritr^^vel  ^ 

mtffdt.  ibidem^  i^j^.  : 

'    Si  vtltmte  Emfhytt»iAf9p  /litmfhf^ 

mmittrtffrtfritttnm  mtmi  jdrtftsUif^ 

trm  eccitpft  lecnm  f»hemphyteott  ttntt^ 

dem  opreado:  vel  fi  fubemphjtente  fmtm 

ffti  m  propriettrinm  tlienet .  antnnc  reti^ 

fciff :  Bmpljyttatt  idmjm  refpcii»  prepri^ 

^4 ,  mtd  hkimf  re&tilif  fnhmphytefik, 

14  f  Prtptmiimr  r4l(i$Mitmtiifmms^ 
fmte.  n.  S7. 

CdidM  td  iumc  fii^imim  ref^ 
f^detttm^  68.  . 

hAtgit  tntemprikmmAmalisreJptaf^ 

in  emi  tnfem  fente^tit  4ebet  ftrpt 
ftieterm ,  dum  abtiuet  Uctm  fnbemphyf 

J^tliifyHitf^ff^rjes  er4t,detr4ffef0lm 

Sires  EmphpetticA ,  vel  feudnlis  ^trt^ 
^ita  /7/      pi^nifi  damino  dircc  ' o  ,qi4sndim 
dtminus  e*m  fu  retiutitrn ,  ln^^re(f'tm  eril 
ntile  dtndninm  cr,  amrelfi  pfffe^it ,  ^4 
i^nfhytt§f4ix^fi»4l^m^ith99m 

pm^M9'f9, 

Nec  demimme  tenebitur  computAre  irt 
ftrtem  frniim.i^ms  imteriai  ex  iUtferce'» 
ftri$.m.7%.. 

S^kemfkyimm.^&fnhvtfftilns  ftffmt^ 
/imiUtef  etmdem  rm  akmi  f&tmfbjttmh^ 

me ,  &  fft  binfeudere. 71 . 

An  tnmc  Emphyteuts ,  ^  vtfftllme  rf^ 
timttmt  ftdem  WPit  jm  fuum  refpeilM  fni 
imiediMtfp^fimh^'''*^^  mififhvtjfeiiif 

i  .• 

TErtia  dubitatio.  Si  fubemphj^.  it 
teuca  fuum  utile  dQminium, 
i^-  .  &  pofliriHonem  alieoare  velit, 
fnenimam  debeac  tequiren ,  Bmphy 
lianmBe  ,quigem  Hli  fubemphyceo** 
Cicavic,an  pioprlctsrium?  &  cilfequcn- 
tercuinam  cx  his  duobus  folvidcbfat 
iaudcsuum  i^QmoiiiBijk  4*ncencu  af- 

firmac 
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JrmkrieqQiMlidiitB  dc  proprietariQ , 
eidemque  (blvebdum  e«e  laudctniQ, 
Pro  qbi  (eritentia  multos  Do(?lores  rc- 
>-fertGaldas       f .  13. ».  14..  ^^Bcittus 
r.4it€t^  /«Mii,5.  t.  »,6,  ikiteH9^  eaa> 
-nae4e!i«lieiiKMol»ijiAi  i)^.  i.Tu  ^ 
^  to.  &  vldtftitur  (eqni  omoetvqili- 
.  -lismiunt ,  non  inanere  dominium  uti- 
iepenes  ejufmodi  Binphytcutam:  ci- 
tlem  fubfcribant  nonnulli ,  quosrefe- 
^W9mnseiifp.  ^.feff,  4.     4«.  Probatur 
^i^,qula  fiapud  ttlem  Emphytetf* 
•taai  ncC  dominiutn ,  nec  polfeflio  ma- 
net  ,nullacIlratio,  cur  ipfe  potius  ,& 
j)on  proprietarius,  quicamdominium 
^tdftum ,  qiiaitt  dVitiMI  f)oirclliOoei]& 
M^t»  re^iri  ^ebeak  fabemphyceik^ 
VoleOte  tem  alieoar^^eldeakqad  laov 
demium  folvendum  fit ,  tnaximd  carh 
Emphyccuta  non  tam  a  fubcmphyteu- 
ticailte,quamaprdprietario,  qui  fa- 
4nrtliteiil^^fib6mphyti$ISM^ 
CitMtee^jcfsBmphytenticum  vide^tu^ 
|tt(bcrc.  Secundo  ,  quia  cftoin  di(f!6 
(Emphytcuta  mancat  dominium  utilc 
)uxta  probabtlem  fentcntiam  i  atta* 
ik^^ljM^^ftiildiCblilllsfiWiii  sitienabT- 
TOtA  Ki^^Bttph^utW  ,  &  exigendt 
iib^eitoium ;  ^ Tolum  intellfgiturddl^ 
cclTum  domino  dirc^^o.  ftu  propHcra- 
Tio  ,  qui  tantum  prdpnc,  &  fimpiiciter 
«il^nr»inas .  ut  pcr/.  li    ^#  kdSiUi- 

'M^fmsjth^  fi  pi$. 

jllPjiKi/k  n«in'e'omfia?ci^fft' p^scrprifc 
''IW'I'e?i^*(!*u  -iubemplH^rci^s  ,  polftc 
-fbdil^  reddi  dctcrior  cAufa  i^fiiisbrb- 
•t^rf^l^aigbationcm  r^frnii  (il&i, 

a  flb  a^iB>  ^^'iini^ii^^^^^ikia- 

^»^ffi  .Svcl^i^^vtfeglaHiW^^fftibeam  r^. 
- ttrjbcrttrc  tion  poIFit  j  ctiaift -poft fifll- 

•^e<er(f\ 
•ferfctnrto  "^r^^lifth  *  f?iB^y^ 
'  doccnt  Valafcus  (li^A ^.  x^.ele ]ure  J?«i- 
•  »^f/.  7?.  1».  ^Caldas  dtc^*  (j.  \x.  ji. 


Itiijhbn  vtfroi  " 


hoc  dubitaia;  Amdanftfltiitt    ,  qttis 

hic  Emphyceuta  eft  immediacus  do<« 
tninus  refpedu  fubemphyteucs  ,  ut  i|  ' 
fimlliconftat  ex  di&$  ctf,  %.  vrrf,  illMJk 
f«MM  ,  dt  prtkiMf*  fttil*  tffifmMt»  /rft 
•  faefkmm^  abi  feodiiirilis  dicitnr  al>i 
foluti^  dominus  fubfeiidffivii>er90'  faio* 
bctrcfpcAu  illiusomnia  jura  doriiini« 
calia,  tcncturque  fubemphy tcUta  eum 
umquamfuum  immediatum  domi« 
«fiufli  m60gno(bete»noa  tantiknlBlf 
«▼dldo  iIUpcn(\onem ,  quam  ipfc  Em« 
phy tcuta  fibl  refervavit ,  fed  ctiam  re* 
currendo  ad  illum  pro  rc  alicnanda» 
&  folvcndo  ei  iaudemiumi  nam  hx(^ 
omnia  ad  jus  dominicale  poctinenfi^ 
Qiod>fi  OppoiM^^Mteilipropctetariniii 
W  dominum  refpeftn  robemphytcu* 
t«  ,  &  cum  fic  dominus  dirc6ius ,  8t 
principalis ,  ad  cum  potius  ciTe  rccur- 
rendum  proiaculciue  aUcnandi,.iliiqu« 

Caldfli  ».  )4,.  ^topriecMum' fadMMi 
quidem  v«rum  domlnium  direftum  ^ 
■ctiara  rcfpciAarilbetnph^T^utaCsat  mc*. 
diatum ,  &  iigatum^Kioncoiabiatpjivel 

4kM  lliiFtt(uti»»lMitfttque  tapptoxtifcs» 

<ttl»(JWpbfiet  dmt^^i^Aum  iicaqni 
Ipf^  EViiphyteuta  t^l^fcpriiw  ,  8t  inw.  " 
Tnediiitus  dominw  ^i>fpo(^u  iuiiemte 
phyteut%^  &<ab  eo  'pn^jMBni»)dBbfl( 

-recog»bl?;P;;*ift^aMildPqiropiicia^^ 
aiiii^^^ii  <tJ^^t>Hyidnce  tblft  tmi^ 

'  diit^, &1lihpro^lri<*4ft 'dcmii^ttl^flCliiii 
gis  decbrat  itiem  Galdas  titS.w  JL 
'verf.  /VW  tolus  .yai&lusi 

domiAlis  ftabVlftMK  y^  ftft  fcap.  hnico  ' 
'desUfdijf,  adfffeiit^\\fiyhttt  fkkr^gtdM^ 
'  miffum  ftmntncH  ^dpti^it. 

Hxc  fectrnda  fentefltu  Aaodo  in  H 
<«3^fdoe  fupra  toadiia,  qoodclEbefiN 

TjiUiir.^'Via«i«tf  ^te«!'VOFQ.  flnwiihfiew 
■Yhani?  UlWftbi^^^tife^tinc  domm«s  dt- 
reftus  cfi  W'q6t«5ndtii;,<ei4uc-Iauda-- 
mium  fol  vendu  (;«biWif^lMtoge6»^^n-> 
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1|)fe^cr(iceffic:  lioc  autem  tJomlnium 
l»o«  diftrahttviTjqiwndo  fubcmphytcu  - 
tafuunB  jusaltcnaci  fiquidcm  non  obf- 
tance  ulialieoAtiotie,  «diMiG  ofile^Q- 
aainivni,  quod  doflMAOt  cooc^ffitjfcf- 
«Banec  apud  BiDfthyccucam,  qui  rcQn 
ftihemphytciiticavit:  ergo  quando  fub- 
cimphyteuta  vulcalicnarc  ^  non  eft  rc- 

Jiuinendus  dominUs  dire^iiy  >  O^que  oi 
olveadinii  eft.1«id.«l9UinHM  £mpby:- 
lfciicc,'qiii  ibibennpbsreeiACicavir^  ^eit 
immcdiatus  dominws  rcTpcftu  ipfms 
fubcmphytcutx,    Ncc  ftindamcnia 
prioris  fcnccmi*  vjm  habcot.  Narn 
priiimin  foliiprooediC,  fuppofito  quod 
millBnidominiufli  .ameAC  penes  Emw 
{ihycemam,  poftquam^cro  fubemphy- 
tcotvcavit.  Ad  fecundum  vero  rcfpon- 
dcturjus  praeilaiidi  conreoAim  aiiena- 
«toni ,  &  exi^odi.4aud.eHiiKMa«  foluw 
locelligi  eoootfriivi  :prpi«iiir9mp  ryrfr 
peiAii  roiimmediati  ^mpj^ytpucjpy  no^ 
jaoccm  rofpe^  fobcmphytcMtac  >  cum 
fefpeda  hujus  PdIus  ]^q\phyccuta ,  qui 
«em  ilit  fubemphyKPtj^yAC.t  ^Qprir 
|iin<^.«(  itonedtewm  dofE^iiwi-liar 
Btfai^^fto^rei^eAu  rei  Emphyteuticx 
^ok  propriecarius  fic  (imphcicer  ,  & 
|»rtoctpaiitcr  dominus.    Ad  tcrcium 
refpoftdctur  t  prcdida  jura  dominica- 
JiatcadebeceintclUfi  compQ^qfeBow 
pfaytboEtoMltoAufubemphysnits ,  uc 
jMncn  donrfno.difeAo  non  prsejudi- 
■cecur,  dtcum  Socino,&  alijs  notac \a- 
Jafcus^i(74      ti.tt,  13.  naip^uando 
domious  dire^o»  lubemphyceuticac|* 
pni<NMllaBtt»f«ieUigi  dcb^confeo- 
•fiflo,  falvoiorefupiefto  idnp^  cxpr^T- 
'  fcrit » quia  oemb  credcndus  jff^  alitcr 
confentirc ,  l,  cMm  eU  indthit^  ptFf^  nec 
enimg,  defr^kfk^f*  q^od  adKPttjt  M^IIP 
rVaiiMalfli.  ts.    qei^i  f»mi  i  "W 
-eani  Joanne  F^abto ,  refol  vixxu^f^dafjSt 
-inariere  jusdomino  direAo  ,quaxn  fi 
•tesnon  fuiflfcc  fubemphytcnticaLa:  ita- 
^ue  immcdiatu  £a^y«:M^%#^i|g}^^ 
-rem  riibanpbytw?ifi?ivit  — ^ 


>piaiini»qWB4MlPP* 
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domino  prarjudicium  noafiat,  Undc 
Don  poicft  ilio,  inuito  alienarl  re$  in 
per(aoam  potentiorem.,  ocque  alttvi 
circaeamli^i^per  qood X9ufa ifte 
domtnt  redd^r dcti^er %  &  itaccilc 
pmnc  inconvenicns,  aquo  illud.i^ 
tiumfundAmcntum  fumitur, 
,  ^  Siautcmftcmus  10  communi  opt  ^ 
.Diooerelaca«.  .54,  qi^  p^nct  ouUudi 
domioium  mancre  pf<|e<,  temphytcH* 
Cam  poft  fubeniphyteucaiioncmict, 
ttJnc  omninotcriendum  cft,  dida jura 
dominicaUa  relpedu  fubcmphytcn- 
ta- ,  competcrc  tantum  proprietcrio, 
^ui  folus  in  hac  opiniope  cft  dominus» 
ctlatn  refpeftu  fuben^plTytcutar ,  uc 
tcr.  Ec  ita  Doif^orcs  communitcrJieil^ 
tiiinc ,  ut  apud  cit.Tros  vidcre  licct»  C» 
tcrum  cuni  iiipra.ipcdato  juris  l  igorB, 
^robabiUoreffi,  j)idif^erycus  opmio- 
nem » qua;  coofendltmanf utiie 
miniuin  pcnes  difiuiPtE^aphyteHMmv 
confcqijcntcr  nunc  tcnerc  dcbcmus^ 
cidcm  ctiam  compctcrc  di<fta  jura  dot- 
iiMOic»liajquamyi«  in  praxi  oppofjtum 
tortalTetepfiij^^gi  fv?,|a:put  ceneri  auj. 
dio  ,  c6  qHq4  jfPli¥mm<»  opioio^piijp 
lum  dominium ,  &  conicqucnt«r  npc 
pradida  dominicalia ;ura  in  pr» fii^o 
Emphy teuca  agnofcat*  . .  ,  ^  }-n 
,.  Omnium  vero  :tutiftma,fcn^i^ 
tiaeft :  quamcradic  Emman.  pattitiRl*. 
inremi/,  ad  Otdin.  Lufit.  //^.  4. 
infrinc.  num,  ^6.  ubi  cum  Mcnochio, 
SiFlorcs  dc,Mcna  rcfoIvic ,  fi  di^us 
_^rophyccii«a  pon  abdiqayic  a  fp  fuuin 

rSg^Wf^orfte,.  rcquiMiidjiicrc  i  fi^tt* 

fenfum  ipfius  Emphyteuta: ,  quam  do* 
mini  dicc^i.,  Ac  hacfbnccntia^quace- 
nus  cciaim^dofnini  dirp(^i  confcnfu^i 

tcuca  iQum  uule  doifl[^niufo  re^iM*-. 
fatis  ex  fupradidis  confuoditur^ 
obfcurd  ab  illa  rcccdic  Aug.  Barbr,i^* 
calM.  fd[yw/«fe^*/ff4^i^,».8  .ftando  au- 
tcin  pr^di<8^c6muiUpgpinionc ,  quqJ 
puUum  dominium  remaijecpencsEm- 
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iplioitinilrpteiita: ,  quam  domiii&  di» 
rc^l  c^ftnram  rcquiri  dcbcre,  ut  con- 
tra  communcm  dcfcndit  Brittus  yW^, 
fr.  6.  cnm  f  ifif.  At  ncquc  bxc  fentcncia 
blaccc ,  cum  fit  valde  fingularis»  teC 
fafficiemi#andattetitt>fiibBna;4iiam^ 
vis  tolertri  poflit  cum  moderamfne» 
quod  citatus  Dot^or  habet ».  8.  dicens 
confcnfum  cmphyteutae  non  requici 
propccr  evitandam  poenam  commiiR « 
fedfoli^m  propcer-vitandumprxjttdi^ 
ciumipfiais  emphyieb»» »  no  poOea 
Menationem  impugnet. 

Ex  hisconigcs,  iquid  tcncndum  fic 
in  fimili  quacftionc  circa  jus  praclatio- 
ais  pro  codcm  prctio,  quando  fubem* 
phyteuca  jus  fuom  vendcre  volueritt 
&circaju$  exigendi  pafcoam  commif^ 
fi»  quandofubemphyteucft  calit  alfqttO 
in  illud  incidcrit?  Si  cnim  tfcneamuf 
Opinioncm,  qu»  probat  mancrc  utilc 
dominium  ioemphyteuta,  poftquam 
tem  fiibemphyteuticavit  ,  profed6 
eidem  etiam  concedcre  debemus  hu- 
jufmodi  jufa  i  ptt  qux  camen  domi- 
fiio  dirc^6  prscjudicium  non  fiat,fi« 
cut  proximc  diftuhi  cft  de  jure  praBA 
tatidi  eoniiNfifbm  alienadonf ,  Ct  tifiiec 
cum  jalijsVaiafcus  Mifd  ^udft,  ij.  n,  is. 
§,  tx ijttihw  JnfiM^&n.i^.^Et quidcm 
quod  attinct  ad  juspraclationis,cooftat 
facild  ex  eo,quod  hoc  jusfolum  CQm<» 
petit  tlli  domino.  ^em  fiibe^phj^teu* 
ta  reqolrevedebet  antequam  fuumfni 
alienet :  is  autcm  eft  didus  emphvtfeU'' 
ta ,  fuppofitoquod  domijiium  utilcre- 
tineac  ,  ut  probatum  eft.  Cjcterum 

3uod  idemdiccndumfit  dcjutctxigf- 
i  pcenamcomtO]fl,'ftlitetilttftp^ 
cftfoiiiitur  ex  Ib|^fidl9is ,  iiam  cum 
|l>lus  emphyteiitaraan^tproprius ,  & 
imtncdiatus  dOminusrefpeAufubcm- 
phytcutac ,  ad  eum  fpeAant  omnia  ju- 
ra  domiai^^ia  refbeAu  ipfius  fiibcm-' 
pWeatAB,^«hiMRV!tf^^^4-f»' 
Mtihm  iac  ypcciatim  dejureexi^endl' 
^namcommilRfidootat  Caldas  4li04 

Retanca  vero  comttmni:  opiinooe> 


dboente,  nollam  dom intcrft' manerb 
incmphyteutajopporitum  omnino  di*- 
ccndumeft,  ncmp^  ncquc  jus  prjcla- 
tionis ,  nequc  excquendi  pccnam  com- 
nM  «ir  qoovis  calo  compctere  cm^ 
pbjrMtitaB  ,fed  tantikm  proprietario  ,Qt 
expreftftradit  Molina  ^//74  W^.  471. 
n»m.  II.  &  16.  ac  fpeeialitcr  quo  ad 
jus  exigcndi  pocnam  commifli  Ga- 
ma  iUcf^  Et  ica  videntut 

Cnitimomfies,  qui  OQllum  dominium 
penes  cmphyteotam  pofl:  fobemphyi 
teuticationcm  agnofcunc.  Hanc  auteni 
refolotionem  mcrito  iiraicac  Molini 
y^r4 ,  uc  ooo  procedat  dc  jurc  ad  pue- 
iiam  commim  incitt&m  &  fubemphy^ 
Wuta ,  ob  non  folutam  penDonf,  quan^ 
emphyteuta  fibi  refer^tvlt  quamvii 
contrarium  ccnfcat  Gama  froxime  eiia^ 
tm  idrdecif.iJirJ^,.  f$,  %,  Ratio  cft,  quia 
eoipfo,  quoderophytcuta  fibi  rcfcrva- 
vitpenAcm«mekeMI>nfii  proprrcta- 
lij  ,iqoi&onltatem  ad  fiibem^yteuti-^' 
candumconcefiit,  ccnfctur  etiamillt 
concefl^um  quidquid  jure  communi  acl 
illam  recuperaDdam  conftitucum  cft  % 
faoc  autem  eft  joiexcqueQdi  poenaoi 
commlfli ,  ilfiibempfayteiita  eam  notf 
folvcrit.  Et  ita  banc  ctiam  partem  tra^ 
dit  Glofla  Acurfij  in  i.idep ,  *verh0pr$i 
friim ^  tnfiit,  d§  {t<$tiiftie  ^  Caldas  plu- 
res  refercBS  HBb  q,  i%,  de  renovAt, 
44.  UVMk:JijMreetiipfjyt  ij. 
ti*  ksfbe,  ubi  ait,ic  non  rcpcrfrcA- 
curfium  ab  aliquo  in  prcdidta  GIofTa 
reprobatum.  Advtrtit  ctiam  optim3 
tdeffl  Molina  num,  t6.  licct  fubcm- 
phyceutahancpenfionem  Oonfolvat, 
dibttio^tainenei|)piq^ieuum  profpijce- 
re,o6iubempfayKiita  io  cK>mtniiiM 
inddat  adverfas  pfoprictarium  renjf 
detcriorando ,  vcl  dienando :  alioquf 
fibietiam  id  noccre,tametfi.agere  tunc 
potte'«diMteflb«dv€fiiisfabemphy*l 

ttbmw* 

Quarca  dubitatio  eft ,  fi  volcnte'  ^ 
emphytcuta  rem  fubcmphytcutlca- 
re  proprictarius  ucens  jure  prajlatio» 
nis  fubemphyctutam  excludac  caocun- 

dcift 
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tt-  Pars  De 

«lcoffLrcndr» ,  an  tuncempliyrcura  rc- 
tHicat  KJcin  jus  rcfpc^u  proprictarij , 
jqnodrctincrcL  rclpc<ilu  fubenipliytcu- 
tx,  fi  h^pj  oprictado  nQficxcludffroi 
iur^«iue<|)qu«  dpbHaMo  eA,  fi  fabolkH 
phyccuta  juf  fuunn  alicnec  In  Iffnm 
propricrarinm  ?  Ratio  dubirandi  pro 
partc  negariva  eft  ,  cjuia  h  propricta- 
rius  occupet  Ipcum  >  jus  fubcmphy'- 
teuc«  y^qtntar  eundem  itfle  fbrnQalA* 
tcr  domim)md)rc^aip,&  iHileBilti^ 
pe^u  ciufdeiT)  rci ,  ^uod  rcpugnat : 
nam  cflcr  darc  i  ccoenicioncm  fupcrio- 
ricatisrcrpcCiu  fui  ipOus  concra  textu  , 
'iiicMf,%uUcaiifiieiaihK  m,4,  Unde  nec; 
in  re  propria  i^orcdqwshahcreufuniiit 
frudum  forroalcm,  /.  nti  frni  ^  ff.fi H*. 
ptifrHclui  fctituri  nccfcrvicucem  ,  /.  ift 
re  communi  tri*  -.ff'  dc  fervituttbHs 

^Hjficvntm  frsJhrimiJU:^^  confequena 
heque  Emphyteufim  <  -jqiUB  elt 
dam  fcrvitus  anomala  ,  &  ufuifrui^i^ 
fimilis.  Unde  rnn^cm  fcqulcur,  fiprO- 
priccarius  fubemphicciitam  cxpcllac, 
vcl  rcm  ab  jllo  obtiopac  ,  non  poilb 
|n  Emphytenta  mafiere  jus ,  quodbll* 
bcret  refpc^lu  fubcmphyteutaB  ,  cam 
boc  fit jus  (uperioris  refpe^u  habentis 
dominium  utile  inferius :  proccditquc 
clilBculcas, fivc  dicamus  manere  ucilc 
domioiurii  in  ipfo  emphyceuta  » live 
tjmtom  teliquias  ipfiut,  iit  commueii 
lentic;pcia  affirmac. '  Pro  parte  autcm 
affirmativaftat,  quodtam  jus  pnElaci- 
onis  compecens  domino  ,  quam  alic- 
eatio  iki  ipfum  fada  a  fubemphytcuta 
intelligi  d^bec  abfque  pr^|a4icio  eQl*< 
phyteutae  .utomncs  fatentur. 
.  '  Preirus  hac  difficulcate  Caldtt 
<r/^.  de  extiiiniene  en^hyt,  c.  4.  )irt,-^7, 
varias  ;idhibct  refponfioncs ,  &  raodoj 
ad  cxplicandum  quomodo  domiout 
dlredos  Ablqiie  ompbyteotflB  prcejiv: 
^ido ,  ^  (aivis  |iiris  regalitiloteiim  fiyb*- 
emphytcutGE  occupare  poflit;  ac  re- 
^cAis-alijs,  in  catandcm  conquiefcit, 
^  diccndum  videri  ,  q^ando  dominMS 
fubcm phy teutam  remo.yet ,  ut  locum 
ejasoccupet  ,iiihilaliu4  9£ere,  quagai 


EmphyteufL 

ut  dominium  utile  acquirat  confoli-' 
dandum  cum  diredofimul  ac  ad  eum 
pcrvcncrit ,  ficut  contingic  quando 
Emphytcufis  aiicul  ycndicur ,  &  do- 
OM^Ms  eamfiblpM  eodemi>|>retioac* 
cipit :  pro  cetnjrase  •utem  \  :qtio  Emr 
phytcuftsduracura  crar,  folverc  dcbcr 
rc  cmphyccuraf  alitiuid  annuum  ioco- 
pcnfionis,  qua;  a  iubemphyceuta  illi. 
9byea^acra(,uf  fic  cjus  praciudici-: 
Qm  .viisKiir  :  c^fum  id  Don  folvere 
tanquam  fubcmphyceuca  ratione  ali- 
cujus  dominij  uiilis  ,  &  fubaltcrnaci 
rcfpcAuemphytcucae,quafi  is  aliquam 
itipOToricacem  retincac ,  quam  domi- 
luia  ca|i.mod6  rocognofcere  debeac, 
fed  tanquam  debitor  illiusaonu^  pr^i^ 
tationius  adinftar  cujufdani  ccnfus, 
qucm  quilibet  dominus  in  re  proprla 
conAiCMcre  pocef^.  At  ha:c  ctiam  rcf- 
pot^oiHMi  carerdifficiilcate  >  quia ,  uc 
&teturidemCa1dasff«w.4y«lilijfiw,  i 
domiiius  diredus  ncglcxcrit  diAaift 
annuam  praeftacioncm  ftaturis  a  jure 
temporibus  folvere ,  rcvcrtctur  Em- 
pbycea6s  od  ipfum  emphyteuum  ia 
paoam  commiffi  }  quod  ed  fignom 
mancre  in  ipfo.  Bmpl^rceota  proprium' 
jus  emphyteuciajm  ,  aut  reliquiasfaU 
tamillius  refpc^ftu  ipfius  proprictarij, 
qucmadmodum  maoerct  refpe<^u  fub- 
empbycenis :  unde  neoefleeft  darieti* 
amindomiiio  jus  fubalcernatum,  & 
fubjc^lionem  refpcAu  cmphyreut», 

&  coniequencerccisuiircfpedufui  ip* 
liu^.  •  . 

Rocius  ergo  dicendum  vidccur , 
quodcaoquflm  protMbile  cradit  idem 

Caldas,nonefle  contra  juris  rcgolas» 
quod  divcrfis  refpcAibus  eadcm  nu- 
mero  pcrfona  habcat  fimul  formali- 
tcc  dominium  diredum ,  &  ucilc  cjuf- 
dem  let :  icaqae.iapropofito  cafu  eun- 
de|n.ededoffliflnm  diredum  re(be^a 
emphyceutsB  retinentis  fub  eo  cfomi*. 
nium  infcrius,  &  fimul  ucilcm.racione 
juris.  fubaltcrnati  ,  quod  confequitur 
cxeo,  qood  Ibcum ,  &  viccm  fubcm- 

pligiButtB  obciiicacgCii^ioiicLC^^ 
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iprum  emp^^teutam  tecrognbfcit  taft- 
/uam  dommum  ,quirctinet  rcfp«tt 
Hllma  oaii»  ilis<  quo^  rcfpcau  fttbeni*- 
rf«toot#habfcret,  hoctantum  excep- 
jo.quodnoripomtcx.gcrc  a  propnc- 
lario  imcgram  pcnfionem,  qu^- afub- 
cmphyicuca  folvenda  crat,  fcdcam 
«^tutApartem,  quat  fibt  tcmaiwrpC 

irdprictariodcbinm  :  ut  fi  emphytcu- 
quiproprictario  (olvcbat  dcccm , 
cpm  fubemphyccuticarct  pro  vigmti, 
«Koprietariua  locum  fu^cmphytcW 

^^tuc^J^r.f^^  admit,- 
tcrcprficdiftomodoincadem  pcrrona 

fimul  dominUim  difcaum,  «  «tile, 
dich>otift,  «aod  in  fimilit.quandarcs 

DonTtcmpus  locarctur ,  docct  idcm 
Caldas    c.  +. ».  5*-  nimirum  quod  ubl 
proprietarius  riataralcm  poflefflonem 
rci  emphytcutic*  confcquituf  loco 
fttbemphyceut«,  attt  coftduaons  ad 
loii8ttmtcmpus,nonextinguitur  fim- 
plicUcr  ucilc  dominium ,  fedfupprimi- 
tur ,  &  quafi  dormit,  quandiu  rcs  co t» 
cofb  a  ufopriccario  ppffidcCnrj  itaoC 
«otttncfequaflmoftimm,  apwmm* 
Jneoeicitari,  &  tetrivifcere ,  ubi  ccira- 
^t.titulas,finitumvcfiicrit  tcmpus, 
pro  quofubemphytcuticatio,aut  loca- 
tio  faaacft :  intcnni  autem  flcKt,a^ 
4>lenum  cjufdominiom  pettet  propn- 
.^aiannm  fit  ♦  ut  nuUom  fttpenorcm , 
^utdomioam  tccognofcat :  ad  cum 
modum,  quo  rcs  cii>phytcutcutica.  vcl 
fcudalis,  pcnes  dominum  eflct,  fici  tMj 
dita  fuilfct  in  pignusj  quandiucnim^ 
fic  retmerec,  nonhabereciUamot  aU- 
^Uo  modo  alienam,ctiam  quoad  domi- 
nium  utilejfcd  um  hocquam  natura- 
lis  rci  poifcffio ,  quac  cmphy tcut« » aut 
fcudatario  compctcbat ,  man^rSI  W- 
.opcira,&  quafi«tii!iaa,de«iaMq»Cfe 
*£inqoamplenoittread  pettinentem 
lpofifid»taacftnaoaeHis  portijeK^ 

i, .  .. 


r  tlaa  Aiiiii  i0«aH&  :tt€«eitaeMtlr  I 
tercertum,  ac^cfinitum  (xiiitcMfi  iU^' 

pHy  d  Hfuris  ^  hon  poflTc  cfeditorem 
citra  ufurae  labcm  fibi  pefcipcre  fru- 
ausrei  in  pignusacccpcas^  Aifi  cos  iit 
fortem  compuuteVcUtt.  taitteli  Mit 
iioc  in  dqmino  dii^fto,  eoi  res  feUda-f 
Hs,  aut  cmphytcutica  inpignus  data 
cft  ,  ut  de  re  fcudali  habctur  i»  CAp-.  u  .-  * 
defeHiis&  inap,  con<]ue{ittS  de  ufnrist 
&derc  cmphyccutica  deccrpitur  lib^. 
4.  Ordbiilinmm  Lmlim^rtm^  tih  6u 
f.4.qtie41icec  &.Vatafco  dejure  Em* 
fhyti»tic  .tjUdf^i^,  n*m,  tf.  Fnlgofus 

&  quibufdam  alijs ,  intclligatur,  quan«» 
do  fctvitlum»  aotpcnfio,  quir  aUas  dof 
mioofolreflda  erac,iinifttbus  aequa^ 
tur » ka  ot  froaas  irt  co»r  penfati  onert 
ilHus  ccda:nt:Tatnen  a  plcHfquc  abfolu* 
t^  inteUigitur  ,  fivc  'fruAus  ajftirtiatio* 
ncm  fcrvitij ,  &  pcnfionis  cHccdant,  fi- 
ve  non,ut  videreell  apod  cundem  Va- 
kfcoito,  &  Fragof,  frtximi  efUns , 
apud  Caldas/rt^M ,  Intct  quos  eft  Ho- 
ftienfis ,  Abbas,Navarrus,  &: alii  j>ra- 
viifimi  Doftorcsi  cujus  rcfolutionis 
non  alia  cft  ratio ,  nifi  quiadum  rea 
eft  apttd  jfoa&lnum  4ircauid  « illam 
pollidetpteno)ure  tanquam  omnino 
fuamtez  quaproindetanquam  funfru- 
Aus  pcrciplcirrcvocabilitcr  ,fuppreiro 
intcrim  ,  &  quafi  extinfto  dommiau- 
ttU,&naturali  pofleffiQneiqaas  aUSti 
Tai&Uo,  ant  emphyteot»  compeCebat^ 
Similiter  ergo  in  noftro  cafu  dicenduia 
obeartdem  rationcm-  NcquepcrhoC 
pra;judicaturcmphyteut4  ,,qUla  fem- 
pcr  ci  folvcndum  cft  JiproprietariO  in< 
oieiilentompeiilibob,  ^iiodipfl  aW 
compcCelMO  id,  quod  in  omnl  fenten- 
tiafatcndum ,  eft  etia  quando  per  alic-i 
nationcm  in  proprietarium  a  fubem- 
phy  tcuta  faAam  utile  dominium  pror^ 
fus  cxtingucrctur ,  8c  fl6(bUdarc(or  dl 

sStAtquciUfcrVatUf  in  praxi.  Quod 
autemdiaumcft,poflc  domlnum  dirc- 
eiRpby  tcutioa  aadita  tfk 
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^h-c^l*m  confbVfdVfolcm';  ^rcdhirnia 
Tdhc^rnpfiytnit^.caTTfpctcre ,  6t  henc 
'pok  i3^mm  'd^cif.  ^s;.  yfum.  ^.  &^s 

w.      ftuia  hcct  'Wijlifiiicnai  ftcOIraics 

^Hakjs^lriiphytcudci  fMcJc,  &Tc^imdi 
"fuarfa-praicifim  li^alcfirarhfpcftati,  axta- 
*i^cn  nrl  Vetart:  ,'C[ti6fnmtre  cx  pi^Hari 
^1^0',  fdh  CDrr^cnjdhcdomimca  ftare 
"ScJffint  ciim  fiibRatltia  ipfiu^  conrrac- 
E^np^^^tentici  ,-at  apcrt^ftinlitQr  fx 

^tmnmm  ,  f  qnideU-htuptt  ■fmitite'  in 

,  'HWm,  &  fr»  o^Airilbus ^ ifs  c^pkX- 

*abtcf^c^^rfcithm 'tJttaWH^po 

'cx\JcmiValfqt)\y^Tt/mtram  'aiTt  peh- 
'riBricm ,  hnill  ijliWd^'pbWes'p^6pnctai-i- 
\ilh-fe'lf^ift<fac  JfcH  rcircjaxpcHtT^a  ci;* 
*6icna'tet  admimltfifiBKe^lnvhyte\!N 
^&^,  WPdu^ai9&:fc<)m>*c'fahf..  fl-ro 
^'ilfto  1icct  t^cgiHditt  'SrciVirftt  'feudulri 
% cJlcrvx^RcJrilahdc  ,  t£men  R«gcs  il- 
*!i\is1ilrra  iltile  ejWdotiiinium  habcnc 
'pleham  Ulius  'acJminirtratiohen\  ,  tc 
"potefta^em  fobihfcudandf  >  '6^£fh- 
jbhvtcuticsmdi^,  qti^llbct  cius  oppi(Ja, 
"lc  ^/j^ia  ,  i^xqiit  dmhia  juraih  fub- 
Vafellbs ,  &''ETn{)hyteutds ,  %  jhetife 
•rblum  pcncs  ^hirnurti  l^ohfr1fie'c'Ai 

^f(ypric&tfe ,  u%T^  ad^iiiawa  rdi^vi- 

tium  tecipic/Kium,,in;f<ic9|h 

\  Quamvis  ilfqui  ipud  CATdiis'^/./^ 

„.  'itf;:joV;'dim:». 


jcgai  fit  clivi-.,, 


•1 


cLrtf -7)  ,  oij-iiq  r. 


/i<  ri/^ttJ »  tf*  fecundm  rei  nMtH 
ram  brnphyitut^  €4tnpetuHS  ' 


f  -1 


Tfravt penes  ^HiH^hyte^t/tfn ,  /7»/  fnhem' 
ffjjtenticMVit  \  ^-Mahtit  iUile  Homininmrei^ 
rrtm.tfnii  oft.i'w^at.  'tf.  ^^. 

/i^c  fe^tentt^  (fi  c$Ttmrnni$  ,  &  »»* 
folhn  procedit  ,•  quandt  ^mphjteittM  tmnt 
fntim  fMs  vxprejfe  Urinftnht  ih  fnijTmphj- 
'i^eutim ,  fedefidkt^^d/ido  idjion  i^xprejTrt^ 

-'■'mttaiujt^fpm^hii^irmjmtif^^^^ 

pr0^.?frff}rlfti^'iV^rsmr')¥^^ 
%Mes.  ^-'irihtmSfUA  W/nduntdr, 

^  'Mttmkit6fii^  'Mmm'cA  uur, 

idihninam  fHlfeadHiAfl)  ^  'fhWllitinif  eum 
Mere  rihiii-'d'm  fMi^i^^^ffim^a  "ti- 
Wd}>mMi''&iU'tfi\>  •ilU''ffUMix  cpnfif^ 

juvemphy* 
im.f^uexer^ 

tA  hjh-  Mnt  /frhMiredmtit^^^^^  fkhiH. 
^^*^--ek/Uktk:ikdcm,     -  -  •       =  «1 


■  j^ut^duOi^doihinoi  infolldum  ejafdem 
'\fii^mMo  in^Wg^^  ^'J! 
"*  ISftle/npfjyieufi^insnoi^^J^^^  tnjlip' 
'trA^hxieiitam  ntum  dontinlum  udle .  fea  ')in» 
fM//  etaiiud  dtyerU  rapontf.n.  58^  .    .  ^ 
Nemifitlihfudh.i^etfe'rinAtii'erlttili'rv 
W///  ,      piznorts.  tbiHem^-.  \ 
x    Penes  EmpJiyteutAm  ^.ijiit  fem  fupem'- 
fhffeuiifAvit  nutld  yroprii  -  eff  poffef  io 

rti 
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niSmfhjtea^M,  -  Sed  fikn  dmiMus  di» 
'fl^miUm  pofidet  civiiiteri  d"  fetmfiA' 
mfip€9U  iUm  ftffidftfustufidittr,  wm, 

K  H  efl  ttmen  deitegutdA  tdi  Emphii' 
it»td  ^Mftpiffefftm  .Hnitfs ,  quAM  ««• 

hnMlit ,  rAa»}tiritm,,  mf»)lifiA^ 
^mfi^tiiffuitimtm  emf^m,  M.49^  . 

I%ulcas  autefi)  non  levts  ed, 

phyceucs ,  qqi  fem  Cuhemghy* 
teuticavlc ,  quando  proprictarius  prae- 
tcr  liccntiam  ad  fubemphyteutican* 
dum  nihil  aliud  illi  d^preiTe  conccr- 
iQquadifiKculuce  noaniiUi9i.j9<« 
volvontnr  dnbimionctlbigUatmo^ 
pediendflB. 
14  Primadubitacto  eil,  ucrum,  penes 
hunc  Bmphyceucam  mancac  utile  do- 
mlDiumrd  ?  Negac  GIoflTa  Acuriij^ 
gdtt ,  verbp  ,pr^rism ,  Jnft.  deUcstiHfCt 
quam  fequuncur  Jafon,  AIexan<|.  AifiK 
^aliiapud  Valafc.  dt  jMre  Emfhpeut, 
iju^/f.  ff*h  num.  u.  tdinnt  fAtntn  : 
negac  etiam  Gama  ^<if.  »4.+v».  /• 
Molina  di^A  diff.  47»«  »•  7»  JWOH» 
il$t,f§tuit.  t.  11,7.  /«r4/#,8cGak 
Fereira  detif  %i,  «.  ti».  fiftque  com- 
munis  fenccncia,  qua,  uc  concra  Valaf- 
cum  oftendic  Caldas  de  rnuvtt,  qu^. 
y.Mjw.  41.  &  Itqq,  non  fplum  pfO-. 
cadic,<|aaado  Bmpbycenttomnfl  f|ia«i 
iyt  espcefle  mmituHc  in  fubemphy- 
teucam,  in  quo  cafunullacft  dubita- 
tio  ,fed  etiam  quando  rcm  fimphciccr 
fuberaphyteuticavit,  nihil  aliudcxpri- 
uiendo,  Fandamencum  eft  9  quia  per 
ru^mphyoBiiCicatiaii6  finptidcer  fac- 
taoi  «oquiritiiriieiiiphyteucauciledo- 
minium  rei ,  ut  pcr  Barcholum ,  & 
Doaorcs  w  /.  ,|f.  ddTrehelli^ni:. 
crgo  non  manct  pencs  fubcmj^hyteu-s 
tic^ncem  1  nam  domioinm  ejnfileia 
fpcciei  penei  ^ootln  folidum  eifc  uQOi 
poceft ,  i.Jl Mt  eerto ,  ftduchus ,  f.tm- 
medsti ,  l.  qutd  contra ,  verf.  uni  dno  ff. 
de  regulie  iuri/^,  &  (.  k/irtd$/m  » S» 


Ct^trtnfi  feeidt$,  CODficaMtnr ,  quia 
^bemphyteuticans  cransfibrt  domU 
ttiomuctle  in  fubemph]^i;eucrai:  eigil 
npn  retinet  illud. 

Oppofitucp  mhilomious  ,  paucia 
alijs  iiieandem  lentenciam  add^Ais» 
lcaanotValaftus  de  jure  Emfbyteutice  ^ 
quefi.  tj.  ttum.  12.  &  Caldas  dUts 
%l,fr4tfertimnum.  ij.  38.  quam* 
Vistrei^.  de  extinliiotte  Emfhyt.  cap.  4. 
mtm.  4^.  prasdidam  Communem  fen» 
Utntlam  masis  probet,  leqoicnr  Pra^ 

giaCstmt^*dlff,  9.  j.  nnm.  j^.Futtt 
damentum  cftprimo,  quia  valfallqs^ 
fcu  fjudatarius  fubinfeudans  manct 
dpouuus  rclpei^u  &udatarij ,  ut  conf> 
iatex  t4f.  u  vetfi  ilbid  queque  de  fr»m 
hihite  fcudi  aiiemstieife  fer  Eederittim^ 
ih\  y  donuuum  demihi  fui  nirlilsilM^ 
teijiydjdifuf  ,  itemtfue  deminus  i  quod 
eciap)  fumicpr  exmulcis  alijs  juribus, 
&  traciicuc  ppinmunicer  k  Dodori-t 
tui,  ^t  apud  d«|tpi  v^deio  lloet :  do^ 
minium  aucem»  quod  feudacarius  ha« 
b«Ci  &retiQec  ,  quando  fubinfeudat, 
cft  dominium  utile  j  nam  dirqdura 
prqpri^ ,  &  fimplici£«5  ad  foium  pfO-i 
pfiecarium  fpe^at  .'««^  fimiUcflyr  ^m* 
phyceuca ,  qui  rom  fub«^phjNeiitilimi| 
vic,domintum  i^tile  h^^bet^pa^tP  enli| 
hac  in re  de  fcudacari^, &  Emphyceu^ 
taeft  ratio.  SecuB4^,quia.itua|ido  Bmn 
phyceuca  cot^c%dici|p  ,  tlt  .poi(c  rooa 
fiibemphyceuticipit,  |«tf  UiBiitefiii 
cundum  ttatiirapik.>C€ii)K4^ut  BmphjKf 
ccutici ,  argumento  lffis»fi fmkde,  CedL 
de  in«f//cie/e  tefiemente ,  &  t^fi  une ,  f.  lo-> 
edtitd-  i.fiifuieti^^ff.  de  i^uru  ,  natura 
autem  hujus  conwi^iis  eft  ,  uc  apnd 
coocedencem^.a||»i)e«C  Jliintuod  domU 
nium  rei.  Terclo,  quiaquando  doml^ 
nas  dircAus  cencedic  Bmphyteucas  r  t 
licenciam  ad  rem  alienandaip>id  incel« 
ligicuc,  faivp  fHQ^omjnlQ  djreAo :  er^ 
gqfimilicer»  .qMaN0  Hmtkjtmttiimm 
peirat  fimpHcicer  liq^iiiiam  ad  ren» 
fubcmphyceucicandam  .  dcb«t  intcN 
iigi  ab(qiie^pr«|i«dicioii^  iilo  domiBio 

•  V|  Anib» 
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^^4  '^^^^ 

Ambx  {botentia:  funt  probabi- 
kt^St  tfqualifermd  probabi1icat«  de^ 
feadi  poiniBit..  Nain  ftprimam  ttieft 
vclis  ,rc<pondcre  poteS  ac!  primnm  ,  ^ 
"  ■  principale  ftjndanicntufn  fcciind.r  ,  Cq- 
liimprobarc,  quod  apud  fijbitifcudan- 
tem ,  feu  fiibemphyceuierctntelA"^^^ 
nentqttxdam  f eUqiiiiBfc  utilfs  ddnnfiij^ 
Vel,  ut  alij  loquUntur  ,'timbra  quae^la^ 
ill  ius,  rafi  0  nc  cu  j  U5  man  ct  q  irod  am  m  o- 
do  dominus.  Itaenim  cxplicant  mul- 
ti,  quos  «efttt  tdem  •  VaUrcus  JiffM 
tiVMMm%u^i^Mmmfntt  ,<fSc  Gafd.  iCy^ 

9K  33,  &^BtiC'6fle  cotomuheoi  kskJ 
tentiam  aflevcrat  Mol.  il.  471.  ». 
tt.  cumjulio  Claro  /if.  j^.fententiMrnmf^ 
§,ftMilMm^f.  jj.  m,  «/rM»«.  QUod  fi  qu^V 
fts;  in<i^Btiii't6nriftaQt  ht})urm6d(: 
veliquias  umbrautiliSdMninij  »Rel^ 
pondent  citatiDdAorc^  ,co»fiftere"in 
)urcadexigendum  fcrvicium ,  vclpfen- 
fionem,  quam  fubvaflaUus,  vel  fubem^ 
phyteutt  ei  fofvm  fAiftcMK^  f^tvMd 
"•d  iecttndumnegabiSiniBliorettiV  nakiP 
tim  conceflHo  ad  Aibeinpl^i^ifcieaiA-' 
dum  ,  quam  ipfa  fub^nripTiytcuricadb 
inteiligidcbet  fecundum  nntuti  fub- 
cmphyteufis,  qu£  non po(luIat,uta- 
pud  fiibemphyteutietnt6  manettpfo^ 
fcinB  dcNBinium  utile ,  fcd  ttntn  dili^, 
ta  umbra ,  vcl  rcHquias  illius,  quish^afc 
icntentia  fatctur  apud  illum  manere, 
Ad  tettium  ncgabis  confcqucnciam } 
tam  cto  do  lairlnftctYjitione  fiibem^ 
fhytenticitipnit  fit,iitper  eam  concte^ 
datur ,  &traiisferamr  utile  diminium 
in  fubemphyteutara ,  ficri  ncquit ,  ut 
quis  impetret  licentlatn  ad  fubemphy- 
teuticandiaa  abfque  prxjudio  ,  U 
«mifiooedominii»  qiiodftnteft^habis^ 
,  bat.     ■ :'.  . . ;  .    -  ■  ' 

'■  Si  autem  magis  pkccat  fe(*nrjda 
/ententia , duplicitcr ad f jndamcncum 
primtB  refpooderi  poteil.  Primo  ,  di- 
^eodonoflflcquirijnequecoltcedi  &ib*' 
cinpl^uttBittile  dominiumvei*  fed 
l&ltmcommoditatcm ,  feu  etercitinm 
ntilis  domiiiij .  id  eft ,  jus  percipicndi 

cmolumcncacx  rc  cmpbyteutica  «■  vcl 


fcudaji  nominccmphyteurae ,  vel  fcu* 
dttari j  -qui  ciirn  fubemphyteutictvit» 
vc!  fobinfeudavit.lta  cum  Carolo  Mo^ 
linco,  8<  quibusdam  alijs  fentitCaldiU 
ti.q.xi.  n.  si.       &  55.  qucm  fcqui* 
tur  fri^oCdich$.  3.  ».  lu  &  dijp.  13. 
$.  %k  n,  to,  obilhdeiiifisri^fijbomphy- 
teutt  cmaf  ab  cmpbyteut^-  jUs  ^  quod 
ci  rcmanfit>deberi  laudemium  ex  tali 
cmptionp  ,  eo  quod  pcr  illam  acqui* 
fierit  utilc  rci  dominipm,quo  ancca  ca-  •  J 
rebat.  Haec  ttiiieta  refponfio  diificul- 
tsitem  htbvr,  (Stttdadicur  ittit  efficf 
Citcr  ex  r<^>.  t .  §.fimilitfr ,  de  le^e  Ctf#- 
f*di ,  ubi  habccur  ,  quod  fubfcudata- 
riuspctcftrurfum  fubinfeudare,  &  fic 
in  infinicum ,  fine  pracjudicio  tamea 
pcbprietarij :  qm^tiiittm^^lftm  habeif 
commodicatem,  feudi  fiibinfeudara 
non  potefl,  dunfi  jus  in  re  nonhabcatj  ■"\ 
fcd  tanPum  nommc  alrcrius  cmolu- 
meilta  ilUus  percipiac  :  undc  Molina 
M00^J^.  471.  it.  ,t.  itlj^m  Caroli  Mo- 
fioiei  fehtientitQi  falsart^  fimpliciter' 
a^pctlat^  &diciteiTccontra  commuo^ 
Doif^c^um.  Quarc  fccundo,  &  mclius 
rcfpondcri  potcft ,  nullum  clTo  incon"- 
veniens » quod  polt  fubemphyteuiica- 
tionem  ttm  emphyteuta  ,  quam  ejut- 
fiibcmphyitfnu  lubcat  utile  dominiill 
rci ;  prout  fumiturcx^/V?i  etf>.  t.  veif^i 
iUitd  (juetjae ,  de  prthibita  feudi  M/ienM*^ 
thke  per  federicum  ,  ubi  feudatarius , 
4|BlftbinlblidftVit,  appelltKnr  fimpU»^ 
cimr  dpmlnus'  (bbfinidatarii^  Nftquod' ' 
comtnuniter  dicitur  ^  &iarc  approbtw 
tur,  non  poife  eife  duos  dominos  in  fo« 
hdum  ejufdem  rei,  inteiligitur  de  duo- 
but  domiois.  ejutdem  omnino  ratio- 
nlf  r  »c  miqhw.^inter  lb£Dbonttnttit,<  • 
qubd  in  prtsfenti  nonevenit^cum  fnW 
empln  rcuta  habcac  dominium  fubor 
dioatum  dominioemphyteuta* ,  qucm 
tamquam  fuum  immediatu  dominum 
iMmoftit;  Qux  refponfio  eft  yft»^ 
lifi:IVltaH0fUm ,  quos  referc  eli&M  f.t 
ij.  nnm,  is,  4.  ttee  eb/ftbit}  &  candem. 
Jodrinam.relatis  alijs^tradity&deda- 
la^aldas       .  13. ». 

Dciode 
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Difp.  11.  S< 

|A   ,  Seinde      coAfoiiuitiODefn  ref^ 
pondtf tur  fadld  tiegaflidoaiitece<kns% 

Namcum  dominium  ucile,  quodfub* 
emphytcuta  acquifit ,  fit  divcrfar  rati- 
onis,acrubalternatum rcfpe^u  cjus , 
qtiod  compedc  cmphytcuta; ,  dici  ne- 
qtt(t,quod  per  rubcmphyceucication^ 
ti^nsferc  emphyceuva  ibum  domialii 
fidle  in  fubcmphyteutam ,  Ccd  quod  il- 
H  conccdit  aliud  dominium  diverfar 
fpeciei,  ad  eum  modDm,quo  dominus 
dktBm,  dlim  infeiionliabeac  forma-^ 
Je  doiBiiiuim  mile»  utpcobat  Valafcu s 

di&M  f  .  I  j . ».  8 .  ^^r  /.  3 .      ex  plarihHS , 

*r{jHiYendi  pff^fff-  tamen  illud  po- 
tell  producerc  pcr  conocflioncm  cm-» 
pbyteutlcam  formatam  pcrlcgem  in 
perfoiia  emphytcui«*'Neqii<i  eft-^o^ 
tttm,ut  quis  in  perioiiaailcerius  produ* 
cat  ahquod  jus ,  quod  fbrmaiiter  in  fe 
Ronhabct,  utmultiscxemplis  probat 
idem  Vahfcus  diiit  mmn,  t,  §.  qatd Ji*. 
Nam  diim  nemiiil  res  (Ua  ferviac  i,  im 
rt  cemmmri  ffi  4t  fetvitmtihus  rHjfiaraHk 
frddiorum^  tamen  fervitutcm  in  fua  re 
coftitixTc  poteft:&  cum  pignus  in  rcm 
propriam  non  cadat.  /.  nec  fignus^f.  de 
ftgul.jHris  i  camen  jus  pignoris  in  fua 
le  quUiiiecdwe  poteft.  Deoiqoe  tTlpi^ 
aous  Lntneft navsm  dtttif»irtnd0rA 
.ftm  diminio  ,  fic  habet :  N»n  efi  »#- 
*otm  (  inquittu  )  nt  qui  dsmininm  non 
bihtt  ^slijdtmiisinrnfr^ktMt.  Unde  haec 
Ibocentia  fbconda  viddVftT*^  ooiifor- 
vnior,  &  te  ip(a  probabilion  prima  ve^ 
ro ,  cum  fic  comiAiiiui»  videciir  Inplft^ 

xifcquenda. 
»^     Secunda  dubicado  cft  »  utrum  poft 
rBbemphyteuticaciooem  retineaceiflh 
pbyceuca  aliquam  pofleffionem  tol» 

Refpondetor ,  fi  loquamur  depropria 
pblTefBonc,  nullam  pcncs  illum  poircP* 
fioncnv-manere.  Ica  Gloffa  in.dicfs  /. 
Ji  nt  (trttt  §»  f  dntimStVtrio,  dtmininm  ^ 
ff.  eommidtti,  &  Glofla  finalif  li»  li  Mn|» 
ts,  Ctd.  nti  ft^idetis  ,  vtrf.  ittmtnm 
fendttnrius  ,Barrfiol.5c  Salicctus  ihidtnn 
Caldas  diifA  (judfi.  ^i-n.-^y  &  Molioa 
diHtdi^       «•  %'  &  9.  Qu  omae» 


i.IV.§.l;  u^f 

docent  propriccarium  ret  fubinfeuda- 
cacV^MbbemiibytetititatiB  poffidbre 
illam  civiliccr  :fubfeOdatanuffl,&  fttb^ 
cmphytcutam,  naturaHtcr :  feudatariu 
autem,  &  cmphytcutam  nullo  modo. 
Quod  proprictarius  habcat  poiFcilio- 
nem  civilem,pacec:  nam  quod  resfbe- 
tic  fubin^datt  ,  vcl  fubemphyceuci* 
caca  dc  ojos  contenfu ,  noii  ralic  quo- 
minus  rctincatpo(rcfnonem,quam  an- 
ceababcbac»  qus  crac  veca^oflcflio 
eivit^ ,  ae  oinneC*  atentur.  ^  belnde 
quod  fubetaphjrteuca ,  vd  fubfeud^ca^ 
riushabeac  nacUralcm  poilcflionemi 
conftat ;  fiquidcmhic  folus  rcalitcrip* 
fam  rcm  tenet ,  &  fruitur  :  undc  ncc 
proprietarius ,  ncc  emphyccuca  ,  auc 
ftodacafius ,  qui  rem  fiibempbyteitt^ 
Cavic ,  vcl  fubinfisudavic,  naturalcmo- 
jus  poflclfioncm  habct.  Quad  autem 
civilis  ectam  pofledio  pcncs  eundem 
emphyceucam  ,  vel  fcudacarium  non 
ilc,indelflr  plin«lin,  quialbbempiqFai 
ceucicacio,&rubinfl5Udati0tMm  eo  cedfa 
dit,uc  fubcmphytcuticans  ,  aot  fubin- 
feudam  acquirac  aliquam rei poffclRo- 
nCm ,  qu£e  fibi  antea  non  compeccbac  t. 
COnfbit  autcm  iili  ancca  non  o0mpecei> 
le.poieffionem  «ifilem/  ffixfcianCMft 
nacuralem,  uc  alibi  ctmKWjnynmi  fedy 
tcnciatradidimus. 

liixi ,  fi  loquamtirde  propria  pof-  ^ 
feflione ;  quia  non  cft  dcneganda  ilU 
emphyceucasquafi  poflelBoVnm-  cvrib 
lis ,  quam  nacuraris,eorum  fovldin^qilf 
jlli  poft  fubemphyreucicationcmcom^ 
petunt ,  ut  juris  ad  cxigcndam  pcnfio* 
ncm  fubemphyceut«  impofium  Ae 
dominiintilli  lufta  Itonoimfenttik . 
tiam  praecedeoti^abiiacione  cradicam; 
&  fi  quod  aliud  illi  compcdc  iuxca  ea^' 

qu^  fequencibus  dubitationibus  . 
-  '  f  cfoivemus,'.  SiC  Caldas  d^ 

.  ;  ^  Jiiolioa/i;pf4-  ^    *'  t 
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II.  Par^  De  IjQjphyteufi. 


.  -.i  t 


^e/tM^t  Vetii  ^  deb<re  reifuiri  prefrietft' 
9iwm  ^tfifiie  iAfidcfmwn  jtilvi  ,  non  verh 
'BmpljjteutA  «  memmtffJ^metitH,  ^w^» 

**•  .  '  ■ 

Zrfff  <Mrf/w  Ewplfftent$  TMfifireth 
4tu  fii )  f««Mf  fawM  jMM,  <nu  4Mfc/iiifem* 
^iiUV0fi$lKmdmi9e  cempetebutt^  ilif 

mufmfikmtmtdemu^vKjf  kfubemjfbj^ 
mmetmimuri  res  im  pgteittiorem  \  «^fff 
fleri  siiud^pmddmiftm  dfr^Hffre^tdicfit 

«  r^-  Stmdpmttem  imtfittiMe  t  qutd  di^ue 
"  9mfhysemt9§i$r.etinetfimmdmitiiiimtth 
4lMe  j  pnmM feitleittm  tmimiduelf,  m.  4f. 
t  inKim.  ^Umim  dHttffVy  vel  fetim  ewh 
fhjteutM  ,  (Jui  rem  fMbemphyteMticdvit , 
cmfetit  jus  frdUtiemf  fr»  ecdem  fre* 
^Mmdei fibenfhyteitt»  jns  fnam  veii' 
tbfevtliitriit  Mi^etdmmetiam  emifttm 
jux  exiraidi  Pffintm  ctmmijd  »  fNMMp 
febrmfiymtiiBm  iUuidmideni  h  «Pb<|» 

j^em  im  ^mtene,  ijed  tettttUmphj" 
teetsmy  fui  remfnbemfhyteiui^it fnem 
reiimere  fumm  dembUim  mUii ,  dieeudnm 

tfi  fenes  illud  effe  jns  exigendi  ftenem 
cemmifi  iiKurfem  n  fnbemfhjteHtA  eb 
men  folutem  fenficnem  ,  "BmphjteU" 
tufii  rejervevit,  ^umvit  centrenumfem' 


9imGmit,m.ti. 

EmfhjtentM  frofficere  delet  ,  mefiih* 
'emfhjtenn  incidjtt  in  commijfitm  ddverfne  * 
frtfricterium  rfmdetirterfsfdf^vei 
tmmdt.  mdernt^ 

Si  voiente  Emfhjleute.  rem  falemfhj* 
Umdtere  ^frofrietMim  utens  jmefrtlmfif^ 
mk  eccMj>et  lecttt»  febemfhjteatM  tentmi^ 
dem  ojjcrendoi  vel  p  fubemfhjteutt  fmme^ 
iua  w  froprtetgrinm  elienet .  sntune  retii 
ttem  Bmfhjttm*.  idem  jmreffeUu  frofri^ 
fter^y^ueid  bdkeret  refpe^u  fahemfhjtffff^ 

<*f  Prefenitmr  miteUittmlffnmr^ 
ftrtr. ».  67» 

.y  :SisidCgiddt  edkemc^utJiigMemr^ 
ydettf  ».68. 

Megii  ememp^ilmtmdmiuiisrejfeufii 

Jn  omt  eiifem  feateptid  dehet  ftpf 
ftietArim  %  dum  ehtuei  locnm  fubemfhp 
Uutd  JoivereEpffijjteut^fffffitmem^  qum 
fifhe^Jtfuterol^ffrm  erdt^deirsffoUinm 

A^$mfimfd  Melmmn 

St  res  Emfhjtetficd ,  velfeuddlif ,  trt^ 
f^td  ftt  itt  figmfj  d^minf  direlfo  .ifnndin 
dtmiiuu  eem  ficreJtnuertt  >  fHi,freff'^m  erit 

mik  dttimwm^^tidtitrfUf  fojje^io  ^eiuim 
Bmfipm^  %!^femdmemim  tmmftm^^ 
p^tl.  n.  ro. 

Kec  dominm  tenebttur  ccmpatdre  im 
ftrtem  fruant^quet  inferim  ex  ilUferce* 
ftrit.m.fu. 

S^emflff^tmtm^^Mtt^fidi^ 

fimiliter  eemdem  rm  tkff[f.jfHHmfkjttmth 

sme ,  & fnhiufemde^te, 71 . 

An  tanc  Emphjteatd ,  ^  Vdffd(lui  re^ 
fimtdut  eedfrm  tnidf  jm  fuum  rffpeiiu  fui 
m^tdiMifmm^fmf^^mfihvdJfdUii  ' 

TErtia  dubltatio.  Si  fubeinph)^  it 
teuta  fuum  utile  dQminium, 
,  &  polTeinonein  alienarc  velit, 
lyiflmtiam  deheflc  fdqiiiffere ,  Bmphy 
teiicaniae  »f|aU«iii  illi  fubemphyeeuii 
ticavit.an  proprictarium?&  CQfequcn* 
lacuinam  cx  his  duobus  folvidcberit 
iaadcniujn  ^ (pQawuai^  ftmencia  af- 

firmac 
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»3? 


(iniiaeKBquil^dtim  et*e  proprietarifi » 
cidemque  iblvehdum  efle  faudcmtu. 
Pro  qoA  (eritentia  multos  Dodlores  rc- 
■  leitGjldas  i/^«f.t).».  14.  &Bntcus 

qoelei^iiifiifc  Md.  HB»  Hff'  4^1» 
^  to.  &  videatur  fequi  omnes ,  quf 
■fentiunt ,  non  manerc  dominium  uti- 
Jlepenes  qufmodi  Etnphytcucam :  ei* 
fubi^ibunt  QOQniiUi »  quosrefe* 
tffoHMttW^  4.y^^.  4*    4«*  '^baair 
^m2b,quia  fiapud  tilem  Emphytetf. 
tam  ncc  dominium ,  nec  poireflio  ma- 
nct  >  nuUacftratio,  cur  ipfc  potius  ,& 
5Don  proprietarius,  qui  tamdominium 
•diteAum ,  quaitt  eivlfoito  po(re(litooen& 
^Kibett  (tfqiifri  xlebeat  ^  rubemphyced^ 
ttVoIehte  fem  atienare,eidcmque  lau*- 
dcmium  folvendumfic  ,  maximdcam 
fcmphyccutanon tam  arubcmphyteu- 
tv^dtetquam  s^proprietu^io,  qut 
d«IMl«iil-9tf  ^fiibifdSt»byteuttcafldM 
coneeifei«SSfli)^yMki^ 
iiabere.  Sccundo  ,  quia  cftoin  di(5l6 
JEmphyccuta  mancat  dominium  utilc 
■juxta  probabilem  fentcntiam  t  atca- 
linmfUii  pi^flliiidt  CbnrehfiiM  itrbtikj^- 
oni  rei  Bttphyteutica;  ,  &  cxigeiim 
«1  Iti^emium  P  Tol u m  i  n  t c  1 1 i gi  t u r  co^ri- 
ccflumdominodircAo,  fcu  propricta- 
Tld ,  qui  tabt(impropric,  &  fimpiicicer 

4^)^ms}iwffm, '  Tbi^fib  v.Q\^ii 

^•dTrn  itirfi  ncin'comf>eTc/crft  fityfmccn- 
^rio  rcfpt^ftu  rubcmphvterrtiE  ,  pofl^c 
'fikfi l^  rcddi  dctcripr  caufa  i^fibif bi^  - 


m  ^a'ari^ucliii>k<*titid- 
iWi^iW^Ac^itm':^ cixio  cam  re- 
'<^i^i|«Wre^Uon  poffic  .  ctiaiapoftfiiii- 

;-ferretnHo  -r<*({)e<ftu  /ue^m-phttwt*;, 
'  Soccnt  Vahfcus di^fafj.  x^.fie  jnre  Em- 
I.  n.  \x.  iJc  Caldas        (j.  13.  *t.  ^6, 


hoc  dubitaf&  Vtoiidainftfltum  eft 
hic  EmphyteUta  eft  immediatus  do<« 
mtnus  refpeAu  fubemphyteuts  ,  ut  ^ 
fimiliconftat  ex  dUi^  ctf,  %.  vtrf,  il/ad 

fedefkmm^xxhi  feudatarius  dicitnr  atn 
-fblut^  dominus  fubfeudatari),  er^  ha4 
htx.  refpedu  illiusomnia  jura  doiinini« 
calia,  teneturque  rubcmphycoiita  eum 
•umquamrttum  immediatum  domk 
•iMim  ittoogiioroete»iioii  canf&iafoi» 
rendo  iltipenikMMMiik  quam  ipfe  Bm« 
phy tcuta  fibi  refervavic ,  fed  cciam  re* 
currendo  ad  illum  pro  rc  alicnanda^ 
&  (blvendo  ei  iaudemium  i  nam  heeq 
nmbltnidi  jos<  MbMMIisr  pMniteli 
Quod  fi  OppOBIs»  etiam  proprietartdiii 
efle  dominum  refpedlu  fubemphyteu«> 
tae ,  &  cum  fic  dominus  dirc<^us,  8c 
principalis,  adeum  pocius  cire  rccur- 
rendum  profacultlM<Uieoaodi,.ilUquO 

Galdqfr^lK^  l^"^  ltrf|liil#rtMft>  habem 


quid^fh  Vterum  dom\nium  diteClum  ^ 
etiam  rcfpe^fta  fubetnphyieutsesat  mc* 
diacum ,  &  ligacumi^doaeoiiiblacOjYel 
idfeiVfeiureRmphytWWl  ImftllMtdij; 
4lbc  llevoluci^ ,  Jtttiiftftque  iapptosSohs» 
%b ,  i>t  poflcc  e^e  1t)  ja<teii;  jlcaqof 
Ipfe  Kmphyteuta  <4l^«)ptim  irafc 
TOcdiatus  domimis  ■Wfpo^u  Siiibemto 
ph)^tiM;;  ifitttb  lt^)M|iHWftOf»itfeb<$ 
-mt^htm';  'ffe^  ^dP^ffDptietiariaii^ 
-Ouiifef^Aa  fufft<Wf|>hyi3titjE  folu  tne». 
diate,  &  irnpr<^iric4ft'(lcimihu&,at  mai»' 
gis  decUrac  isdem  C^ldosj».  ■xA.itx'  A, 
'  tterf.  iUMd  autnjue  » 'ijrbi .  iliia»HPOffiil  u  s> 

doiaiMis  fubViSrAlW  ex  'cap.  jtffiia 
dedledijt,  dd fhrtin ,  f»kr§ge  d0^ 

•  H9C  fectrn^  feRCCfltu  iiaAdo  in  ^ 
<l3l^idiie^fuj*^  tojiaifi,i  qood<ftbefl»- 

't>tiitttlfitidaWr  ittih^tf^^ 
TiiUm :  Vlddtir  ^liiM; ' vera.  fic  confir- 
WdtUr  ufcerius ,  t^^iinc  Aommus  di- 
reftus  eft  rcq(»tfe<ldtfs.y  ci^uc  laudo- 
mtum  f6lWplagfifljilflfewiege&,  quaiH 


Difp.  11,  Sefl.  IV.  §.  II 


ipfiiiitmtitiyreutv.  qiiain  cloiniii& 
te^t  cSftniinnrequiri  debere.  ot  con- 
tra  communcm  defcndit  Britrus  fup^ 
fr.  (y.  ckm  fefif.  At  nequc  hasc  fententia 
fcJacct,cum  fit  valde  fingularis,  ncc 
foffideiittfttiidaiBeatolubiiixa,<|iMim* 
Vis  tolerari  poflit  cum  moderamine» 
qood  cttatusDoAor  habet 8.  dicens 
confenfum  cmphyteutas  non  rcquiri 
propter  evitandam  pcenam  commifli  • 
fed  folum  propter  vittfidutt  pr«)iRii« 
dtttii  ipfiiis  cmphytetiMi »  ne  poftea 
lieiiaCionem  impognet» 

Ex  hiscolligcs,  quid  tenendum  fit 
in  fimili  qua:ftione  circa  jus  prajlatio- 
nis  procodcmpretio,  quando  fubem* 
phytettta  jos  foom  vetiikre  voiueritt 
&ctrca^us  exigendi  paenam  commiP* 
ft^qtiandofubemphyteuta  cafu  aHquo 
in  illodincidcrk?  Si  cnim  tetteamus 
Opinionem,quas  probatmanere  utile 
dominium  in  emphyteoca ,  poftquam 
«em  Abftmphyteuticavlt  »  profeAoi 
Otdem  etiam  concedere  debfetbut  biW 
jufmodi  jura  i  ptr  qo«  tamen  domi- 
nio  dirc^d  pracjudicium  non  fiat ,  fi- 
cut  proiime  diAum  cft  de  jure  prarf- 
tandi  confenfbm  alieoationi ,  Sc  ^dtnet 
cuniAli'NValafCttiiA0«fii^.tj.  f>.ti. 

§.  tx ^Nibus yinfne^&n.xy,. Bt quidcm 
quod  attinet  ad  jus  prxlationis.conftat 
facil^  ex  eo,quodhoc  jus foli^m  com* 
petit  ilU  domino,  qoem  fobemphyteu- 
ta  fcqufreie  del>et  anieqoam  num  joi 
alienec :  i$  autcm  eft  didus  emphytCU"^ 
ta,  fuppoficoquod  dominium  uttlcre- 
tineat ,  ut  probatum  eft.  Cactcrum 

3uod  idcradicendum  fic  dc  jure  CJiig6- 
i  pceDamcomiadiAv*fitls6tiiliBa|«»' 
ctfotnitiiir  ex  llipradiffii ,  iMun  cum 
Iblus  emphyteotamaotfatproprius ,  8e^ 
immcdiatus  dominus  refpcAu  fobcm-' 
phytcutac,  ad  eum  f(>eAant  omnia  ju- 
ra  dominicaliare|beau  ipfius  flibem- 
phy  ceutas,  utt^itValiilte  iiijK^i*  \ 
Mtilkm  i  ac  fpcctacim  deiureexigendi 
pbnam  commiffiadiiocat  fMaidad 

ii     Recanca  vero  commttm  opioioa^ 


4ooebte»  noUoOi  domiOlott  ttoanerft 

in  emphyteutajoppofitum  omnind  di* 
cendumcft,  ncmp^  ncque  jus  prarla- 
tionis ,  neque  excqucndi  pocnam  com* 
mUBek  qoovis  cafu  compcccre  cm- 
pliSrteuue ,  fed  cantAm  proprieMo ,  ut 
•Xplel^etradit  Molina  ^//7^  tfjj^.  471. 
Mw.  n.&  »6.  aC  fpceialitcr  quo  ad 
ju$  cxigendi  pocnam  commiiFi  Ga- 
ma  |i6.  »«ww.  j.  Et  ica  vidcntut 
ilnitivoonifics,  qui  iMinuitt  dominlum 
penet  emphyceucam  poft  fobemphy* 
teuticationem  agnofcunt.  Hanc  auteni 
rcfolotionem  mcrir6  limitat  Molini 
/Mfra ,  uc  non  procedat  de  jure  ad  pu»* 
namcommimincurram  a  fubcmphy^ 
leuta ,  ob  non  fblutam  penfion€,  qoanl 
emphyteuta  fibi  refervavit quamvii 
contrarium  cenfcatGama  prcxime  titO' 
tm  it^deciftJ^^.  n.  «.  Ratio  cft,  quia 
eoipfo,  qoodemphyteuca  fibi  rcfcrvai- 
vit  penfioBem  elc  confimlb  proprieca- 
tij  .qulfacnltaiem  ad  lfabc»)pbyceutt<^' 
candum  concefEt,  cen(etur  «tiam  illt 
concclTum  quidquid  jurecommuni  ad 
illam  recuperandam  conftitutum  cft  t 
hoc  autem  eft  ju^exequcndi  pcenam 
eomnilfB » (kfbbemphyteuta  eam  nod 
fbtverit.  Et  ita  hanc  etiam  partem  trai» 
dit  Gloffa  Acurfij  in  i.  ide9 ,  verbs  j^t^ 
friam,  Inpit.  de  /pcMtifftie ,  Caldas  plu^ 
res  referens  di&s  i|.  de  renovtt.  t$l 
44.  Sc  Valafe:^/«rrrM^)&;/.  i^.  n: 
fi.  Utfbty  ubi  ait,fe  tion  repeHteA-i 
curfium  ab  aiiquo  in  prflcdiaa  GIoiTa 
reprobatum.  Advertit  ctiam  optim3 
Idem  Molina  n»m,  16.  licct  fubcm- 
phvteutahancpenfioncm  nonfolvat, 
MOre^tttMO  empbyteutain  prQfpice- 
re^ndftiben&phytenta  in  commiiTubi 
itiddac  adverfos  proprietarium  reni'' 
detctiorando ,  vcl  alicnando :  alioquf 
fibi  ctiam  id  noccre,tamctfi  agere  tu  nc 
poffit  ad  iotcreffe  adverfus  fubemphy**' 

Q^Kia.  diibltatio  eft ,  fi  volento' 
cthphytcuta  rcm  fubcmphyccotica- 
re  propriccarius  utens  jurc  praslacto» 
fttbampbyctuum  excludac  taotun- 
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dcoffercfldo ,  an  tunc  cfnphyreuta  rt* 
imcat  i<Jein  jus  rcrpc(?lii  proprittarij , 
qnodretincrcL  rclpcdu  (ubeuipliytcu- 
fi  jsaproprictaTio  nQncxcIniterc? 

)>byttula  fuuAi  ahenet  in  ipTum 
propricrarinm  ?  Ratio  dubirandi  pro 
panc  n.  ^aDva  c(t  >  qui^a  (1  propricta- 
rius  occupct  locum  >  &  jus  fubemphyr 
teuta; ,  iequiitir  eundcm  efle  formalir* 
tcr  domimim  dlrc^um ,  &  utUeaifeA 
peAu  qufdem  Tci ,  quod  repugnat : 
nam  cHet  darcrccogninoncm  fuperio- 
ritatisrefpcdlu  fui  ipfius  contra  tcstu  , 
iiBCMf^tJUejntfuetuiine^  in  i.  Unde  nec 
|n  re  prppria  iK)tcfl  qwsbabcreM^mn 
fruflum  fiifpBalcm»  /.  ntiffM^  f^fkP*. 

pnfrHclui  fetatur:  nec fcrvitutcm  ,  /.  /> 
re  communi ,  &  l.  tri*  .jf.  de  fervitHtibus 
XHjlkorum  pr/uitarumi  &  p^r  confcqucna 
heque  Emphyceufim  ^  quae  c(l  quai^ 
dam  fcrvitus  anomala  ,  &  ufuifru^ui 
fimilis.  Unde  taDdcm  fequitur ,  fi  prO- 
prietarius  fubcmphitcutam  expellat, 
vclrcm  ab  illo  obtiocat  ,  non  poiFe 
in  Empliyteuta  mancre  jus ,  quod  ha- 
tierecrerpeAtt  fiibein^l^ceQaB  «  aim 
bocficjutfiipenorisTerpedtt  habeotit 
iSominiiim  iitilc  infcrius :  proccditqxie 
clifficult.is ,  fu  e  dicamus  manerc  utile 
domioiunt  in  ipfo  cmphyteuca  ,  fivc 
tantutpreiiquiasipfius,  uc  comD»aiHi 
4nQBDtU  affirmac  Pro- poft»  totcm 
affirmativafiat,  quodtam  jus  prslnti- 
oniscompctens  domioo ,  quam  alic- 
;patio  inipfumfada  a  fubeniphyteuta 
intcUig^  4^bet  abfque  pr^judicio  em-' 
pbyteQt«,tttoffiiies&teiitar.  • 

PreiTus  hac  difficttlcaie  OMu 
tx0.  de  extinFiione  emphyt.  r.  4.  i rt.  ^j, 
varias  ;idhibct  rcfponfioncs ,  &  modos 
:^d  cxplicandum  quomodo  domlout 
diredtts  abfque  emphyteuta;  prflejjo^ 
4icio ,  fil?it  jDtia  regttlisjp^m  fipb^ 
emphyceuts  occupare  poflit.*  ac  re* 
jeftis-alijs,  in  ca  tandcm  conquiefcir, 
dicendum  vidcri  ,  q^ando  dominus 
fubcmphyteucamremovec ,  ut  locum 
cjQSOfxuj^ec^iiihUjJiu^  agcre»  ^im^ 


ut  dohsinSttm  utile  acquirat  coniblii 
dandum  cum  diredofimul  ac  ad  eum 
pervcocrit ,  ficut  contingit  quanda 
Einphyteuiis  aiicui  vcnditur,  6i  do- 
mi^us  eamliblpiW  coden»i  .j>retioae- 
cipit ;  pro  cenopM  autem  ,  qttoEoK 
phytcunsduraturacrat ,  folvcre  dcbe-r 
rc  emphytcuta:  aliquid  annuum  loco 
pcnfionis,  qua;  a  lubcmphytcura  iili 
Vbveocucaerac,  ut  fip  ejus  pric;udici«: 
om.viCffCttr :  cipti^nMn.idiioii  folvefe 
tanquam  fubcmphytcuta  ratiooe  ali- 
cujus  dominij  utdis  ,  &  fubaltcrnati 
refpeduemphytcutae,quafi  is  aiiquam  ^ 
fupcnoritatcm  rctincat ,  quarodpmi- 
luis  ca|i  .mod6  rpcognoicere  debeac, 
fed  tanquam  debiior-illius  anqu^  pr^(l 
tatipnis  adinflar  cujufdani  cenfus, 
quem  quiUbet  dominus  in  rc  propria 
conftituere  potcft,  Ac  hacc  ctiam  rcf- 
poniio  noo  carerdlfficalcate ,  quia ,  ul 
tateturidcmCa1daf«Mr,4^yA»;f«r,  fi 
dominus  direflus  ncglescrit  dtAaiii- 
annuam  pra^ftationem  ftaturis  a  jure 
temporibus  folvorc ,  rcvcrtctur  Em- 
pbytcufis  ad  ipfum  empbyteutam  ia 
paenam  coramifii  %  qaod  eft  rignom 
snaikieiD  ipfb.  Bmpfayceoca  proprium 
jus  cmphytcuttcum ,  aut  reliquias  fal» 
tam  lilius  refpe<J^u  ipfius  proprictarif, 
quemadmodum  manerct  rcfped^u  fub- 
empbyteotK :  ufide  neceire  eft  dari  cti« 
am  indominp  jus  fubaJcernatom,-  & 
fubjedlionem  refpeAu  emphyreut», 
&  conlequenttreclamrefpedufui  ip- 
fiu^. 

•  Porius  ergo  dicendum  .vtdccur , 
ouodtanqttam  probabile  cradic  idem 

Caldas ,  non  effe  contra  juris  regQUs;, 
quod  diverfis  rcfpe^libus  cadcm-  nu- 
mcro  perfona  habeat  fimul  formali-, 
cec  dominium  dircftum ,  &  ucile  eju(^ 
demi  rei :  lcaqaAinpropofico  cafu  eun- 
deia.efle  dominnm  dtredum  reibeda 
cmphyteutx  retincmis  fub  co  aQmi-.. 
niumtnferius,  &fimul  utilem,ratir>ne 
juris  fubalternati  ,  quod  confcquitur 
exeo,  quod  locum  ,  &  viccro  fubcm- 
pbyceuUB  obcipjea^gnkponccuiQsjurit 
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/uam  dommum  ,quirctipc^  rcfpc«|> 
3liu»amiieito»iqood  rcfpcAo  fubemi. 
D^oatiphabbrer,  hoctantum  excep'- 
Jtt^o<>dnoi1p^flitex-,gere  a  proprie- 
IBfiointcgrampcnfionero,  qu^i^afub* 
ertiphyicuta  rolvcnda  crat,  fcdcttm 
tantum  partcm,  quatlifei  rcmancret 
x>Qft'<bli|««m€anon.eroircupcnftoocm 

Sl^etafiodebitam :  ut  fi  cmphytcu- 
L.quiproprietario  folvclpat  deccm , 
fcm  fubcmphytcuticarct  pro  viginti, 
«CQprietarVu^  locum  (Ijl^pmphytcW 
icflMpans 

^    VcJccrti.fidurumvidcatur  admitr 
^  tcrepracdiaomodoincadcm  pcrfona 
fimul  dominiuna  dircftum ,  &  utile, 
dich>ot«ftrqo«<i»o  finrilir,quandorc» 
eafcfcyStttiCAipftproFictirio  adlon- 
Kunrtcmpus  locarctur  ,  docct  idcm 
Caldas    r.  4.  «.  nimirumquodubi 
proprictanus  naturalcm  poffcmonem 
rci  cmphytciiticaB'  confeqmtuf  loco 
fobemphyceut«,  m  Coftduaons  ad 
Ioneumtempus,noncxtinguitur  fim- 
plicitcr  utilc  dominium ,  fcd  fuppnmi- 
lur,  &  quafidormit,quandmfc$COti» 
wlo  a  uroprictario  pqflidctnri  itaut 
«rotoiicfitqoattmortuum,  aptumca- 

ieocicitari,  &  rcvivifccrc ,  ubi  ccfla. 
yerittitulus,finitumvcfucrit  tcmpus» 
pro  quo  fubcmphy  tcuticatio,  auc  loca- 
iio  faaacft :  intcriixi  aotom  ttci«s,aC 
4»lcnumcjasdoittiiiiom  pcnes  propn- 
!^l3tlfhimfrt,ot  Dttllum  fupcnorem , 
«Adomiouffl  recognofcat :  ad  cum 
modum,  quo  rcs  cnvphytcutcutica,  vel 
fcudalis,  pcncs  dominum  elfet,  U«  t«- 

ditafuiflct  inpignusi  quandioeiilme* 
.fic  rctineiec,  ooo  haberet  aUm  ut  ali- 
.«ob  modo  AUcnam.etiam  quoad  domt- 

nimn  utile;  fed  tam  hocquam  natura- 
•lis  rci poifcffiojquac  cnnphyteuta;,  aut 

feudatario  compctebat,  mancr^t  W- 
-  prcffa,&  quafiertiia^dpmiBttiqiiefe 
.  Mqittoipteoo  jurc  ad  fe  peitinentem 


:  tlad.«lte^ii6«Mfa  -  li^aCtSBenti*  ^ 

ter  CC^Um ,  ac  definitura  fit  iircift  iU§  '  ' 
p0s^.y4i:nf»ris  j  hon  polfc  cfcditorem 
citra  ufura;  labcm  fibi  pefcipcre  fru- 
ausrci  in  pignusacccpcx^  nifi  eos  iil 
fortem  computap^Vetit  t  taitteh  ftlUc 
hoc  in  4qmino  dli^fto ,  ctti  rei  fetlda:'' 
lis,  autemphyteutida  inpignus  data 
cft  ,  ut  dc  fc  fcudali  hnbcrur  ih  cap^  u  .  ^ 
defendis&  incMp,  conque^usde  tifitristt 
6ldere  empbytcutica  decerpicuf  tih^ 
4.  Ordhntimm  L»fumafmi  iih  6u 
|.  4.  qnod  licct  ii  Valafeo  de  \urt  Em* 
^ft0tic  .^Hdfi.ii,  nBm,  19.  Fr^gofuSi 
tottifi      lih.T.difhi^  i  t'^'  ^'<^f'^1* 
&  quibufdam  alijs ,  intciligatuf,  quan- 
do  (c^vitlumj  atttipenfio,  quttatiai  dcy 
mtno  foirenda  crat ,  froftibus  ^qoap 
tur,  Ita  utfro^biirt  COtrpcnfationcfTt 
illius  ccdamrrramen  aploHrquc  abfolu* 
t^  inccUigitUf ,  fivc  'firudus  jeftimatio- 
ncm  fcrvitij ,  &  pcnfionis  eXccdant,  fi- 
vc  fion,ut  videreett  apud  etindemVa- 
UUcum,  &  Fragof,  pnximh  eiUhs , 
apud  Caldas  fupm^  intcr  quos  eft  Ho- 
ftienfts  ,  Abbas , Navarrus ,  &  alLt  gra- 
viflimi  Doaorest  cujus  rcfolutionis 
fton  alia  cft  ratio ,  nifi  quiadum  tet 
eft  apud  domlnum  dircSnid  » illam 
polftdctpteoojute  tanquam  omnino 
fuamicx  quaproindetanquam  fuafru- 
Aus  pcrcipit  irfcvocabiUtcr  jfupprtifo 
incerim  ,  &  quafi  cxtinao  doMimiiati- 
ttn,&pacaraltpdfe!lione«qtt0  ali^ 
vaflallo,  ant  ettf^i^ftcutx  competebat. 
Similitef  ergo  In  noftro  cafu  diccndum 
ob  candem  rationem.  Nequepcrhod 
prscjudicaturcmphytcutjfc ,  q^jia  iem- 
per  ei  folvendom  cft  iproprictaritt  in- 
crenfentompeilfibnis,  ^oodiptt  ali9 
compctcbat:  id,  quod  itt  omnl  fenten- 
tiafatcndum ,  eftctiaquando  pcr  aHc-^ 
nationcm  in  proprictarium  a  fubem- 
phytcuta  fadam  utile  domtoiom  pror-ii 
fus  cxtingucrcpir ,  &  o5folldaWir^ 
:diKAo»nt  notat  lAKA^di^i  4/«'*^^ 9J 
WfAtqucitaferx^atUf  in  praxi.  Quod 
flutem  diaumcft.poifc  dominum  difc- 
aois^cuiwiciBpl^yEcucicattadita  cAi 
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.  ill  pignuS,pefci^liB«liliaift,^UiQ 
'  CeooaiMircotoompoUreioibrtehi^qua* 
Cenus  penfion«tn  «Xcediroc ,  nonnullal 
paticur  limitationcs  ,quas  attingitFra- 

fof.y*^.       praccipuacit.quoad  fru- 
\qs  rerpondentcs  melioramcnus 
BoDphyceutam  rpeftfliKfbiii  :  illam 
Confulc. 

7*  Quincadubitatiocft,  fi  fubcmphyi 
Ceutarcra  alteri  fubemphytcuticet,auC 
iubfcudatarius  altcrt  fubinfcudcr,quod 
lieripofle  DotaviOHis  fup.  &habccur 

tunc  Emphyteuta ,  &  Feudacarius  jus 
fuum  eodem  modo  rctincac  rcfpe<^u 
fiii  immediati  fubcmphytcuta;,autfub- 
yaifali?  Refpoodeo  affiroiativ^  i  oam 


ijuemadmodiim  propri^tarlas  per  fiib* 
«mpbyoeQticacionem  fiidtam  a  fuo  im* 
f&edialDEfnphyccuca ,  vel  vtffiUk> ,  oi«» 
fail  amitcit  juris,quod  in  illum  aoto  (b&« 
crophytcuticationem  babebati  ^wiL 
hil  ipfc  Emphyteuta,aut  vafrallusamit. 
tere  debcc  pcr  fubemphyteuticatio- 
flem.quamcjiis  fubcmphy teuta ,  auC 
fubvaflallosftcctit.  Uode  qucmadttot. 
dum  Emphyccuufcmpcr  maoctobllf 
gatusfolvcreproprlecario  penfionero; 
ad  quam  in  contra<ftu  emphyteutico  fd 
Obligavit  i  fic  ctiam  immediatus  cius 
fiibemphytcuta,aot  flibvalTailut  iiii  ma- 
Dccobligato»  ad  penfiooear  in  pi«mj| 
fubcmphytcuticatioi»,  aitt  faSsax^ 
daooAcpadam. 
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mtte  Emfhjtenft,res  cummmikmt  mmUmit. 
memtis  iihereuddemimmmtnitrtetmr.mmmc. 
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mkititmm^&  frttefietitmem  feciflet  poi 
metm  litemtd  tsctimguemdm  Emfhjtei 
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turfintendsjtinee  litedeminus  vicerit 
'velEmfhjteufis  brevi^  mt  pmthttmjmii 
ftm.s, 
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Uptttt  dmimt  frtfidet,  /  Mmphjteutm 
im  kMtt  emfetm  muHm,  &  sf- 

eefiti$ 
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flt(t(f*rU  ddifiundMm :  vd fi  emphytew 
$s  trsasbdt  de  dsmte  vitetide,  &  demtiutt 
JeinereeeMMiU,  iyidem^ 
•  Jitteiligitur  q»4fte^  <fiismviimeliere^ 
WiemAfimtfiiid  defrunihusrei  emphjtett^ 
sicd  j  velfersmkmiBff^i^  emfhjtevrt 
td  n,i, 

itemlicetpntfdBefer  tertim  pfipffe» 
Tm^euiemfhjteMtd  ftinfvere  temeetmr, 
Xitticetfi»tmeli§rsmeim9»diilMslid^  vel 
eivilie.  ibidem. 

Slii^fint  meHoremente  iwdnfrieUtL ,  ^ 
fne  civilid,  eedem  9,6, 
,  Nimfr^editMntmtrsJitMgeiterslitri^ 
felntiefrimet^mmde  imemre&neiefh^ 
ientice  eff^tnm  efife^mm^fmedjimts  £»- 
fhjteaft^emnit  melieremente  (edeiu  demime 
sbftfae  fittjfaSfienis  tbligetiene,  At  tumi 
m$imerfemfte  imifememdmej^  emfhjtemtm,  m^ 

n 

lUmfreeeditfeemMk^0mtid0emfitfteti^ 
U  cemfmite  fecit  melieretiemes  exce/ivds , 
fm4s/-ieUt,dmimit  weieferefeivemd^  m 


tnedelefet 
leevemeu « 


» tretf 


fstiemes ,  puu  ehimimufe 
iMemt,  } 

Non  ^recedittertie  ^fi  mielieretisitufimt 
medicd ,  &  farvi  mementi. «.  9  ■ 

Maritns  nen  repetit  melierdttencs  medi* 
ess  im  re  detdli  feBds,  ikidem,        '  ,  ■  .  . 

^tefitmugms,veifermsimfemfdfmmiu 

Nenfrecedit  qnsrte  diiidgemeriUs  refe^ 
ietio  im  melieretiemibns ,  ^nss  emfhytente 
fecit  exmtcefiitsieffetislis  ceievemtiemis,m* 
ti, 

Sm  emmfmmt  tmmtm  fsri  fretiffT» 
emteefiiene  Emfbytenfis  i  ed^nedeemfimiii 
tm  fenfto  hmfomemdd  efi.  ibid, 

Nom  frecedit  qnimte  im  melierstimmht 
fs£iisexmecefitstejmrij,m,ti. 

Jtgmiemfimt imAsrsmmts ,  qns  dkmn 
ulHuiteimii  fmdmdkfimitlt  mftpemm» 
ti,ti- 

ytrummeliordtienes  ]tjnd  imfldmfdmde 
cenfifiunt ,  cedent  omnino  profrietirio^  itd- 
mt  mem  temestur  illdrmm  sfiimstiemmfelve^ 

m,fmtitviimsffisfimiii»%^^  _  ..^. 


Etidm  impenfd  faBe  tn  dehefcsnde ,  c$» 
memordddcnlturdm  reduccndo  ,  folvi  debet 
emfh^teutd  ^velejusiMredibns  ^fifkit  me^m 
iut,mdm^ 

Ncn  procedit fexte  dilid  refelutio^  fi  Emi 
phyteuftsfniitur  yeotjuodemphytentd  imcim 
derit  in  commiffm,  Tnnc  enim  dmittit  emm 
fkftemtdmelierdtitmeserdimerids i  mon  aum 
tmesetfmrdimwist :  &  ftmimUUt fm^ 

Sidmtemereltmpofttd  femfie  refpemdem 
fruffibus,ntilUs  meliorttioHes dmittit  em» 
fbytcms  eb  culfm  cmmifii^  etdm  mimr, 
l<,  .  .  •/ 

.  .Ptr)fm  mifhytemttt  tmettst  mUtrstitii 
mes ,  qnsi/vfitfefifam  imcidit  im  ctmm^ 
fmm  y  ficut  qmtt  smte  etmimiifmfeeerm  fiti 
17.  d*!!, 

,  Impenfes  nece^driss  repetit  etiem  pefe* 
ffermtfUfidei,  Etillietismfermittitmr^  nt 
ttiistmHet ,  tjuds feeit  im  refkimdt ,  vtl 
mmjfiismds slitjma smtcd  cenfirnSumimm 
verodiids.  Ef  efuomedo  hoc  fit  imteUigjm» 
dum  ^  eodemn^ii.  &  i^, 

^idhdkedtjns^&prAxis  Lufitduacircd 
wietieremitmtsmtiles)ipoffefiere  mmts  fd4 
fiSsifeedemn.x^,  • 
^id  pefeffofi  meld  fidei  permittdtmt 
circd  imfemfu  mimftsrisi  sm  ee  fsSsiP 
Hfid,em;  : 

♦  •' 

fdbns  ,  qiUB  in  Eflbphyceuriol 
coDcedi  poflunt  ,  dicenduoa 
nunc  confcqacnter  cft  dc  ijs ,  quae  ip« 
fiytebus  emphyceuticis  acoedunt.  Ec 
impriiDit  de  meUofimeiitis  ab  em- 
f/bifVSnnkiti^tt»  Cifoe  (jiMs&flfeoiii* 
nbqassrimm.,  an  cedanc  proprieta*  ^ 
fioipfiusrei  emphyteuticde ,  ica  ur,fi- 
nita  Emphy tcufi ,  non  tcneatur  ca  fol« 
vere  cmphy ccucas ,  aut  hasredibbs  ilU- 
iisf  .Cuius  qusBl&iiis  genetalis  re^ 
lolBCioefttteaeri  domimimealblva* 
re.  Ita  fuinitar  ex  l.  domns^  &l,  Sems* 
fnSj^.Marcellus.f.  de/egatif,t.  &  ex 
Cdf,  X,  tit.  Hic  finitnrlex  tlih.i.  feudo- 
non,  alilfque  ex  juribus,  &  tfadunc 
IidMls  CfaunMl         4«  fentemimm^ 
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%.  rmphffup  qu4  45.  Valafc.  ie 
^nrc  tm^hy4tiit,  tjndjt,  ay.  num.  ^ 

^tcif.  219.  Ham,  5I  Plhel.  inLu  Cvd,  d* 

■r^fciridendtveruiittone ,  fxrtc  \.i$ip^,  |; 
ftuwK.  f„  Caidas  de  *:ominMt.  Em^rjtew 
fis^iM0.  it.«M».  jo.  Mcnoch.  de  recHfe^ 

Mo!.       47 &  DoftoT  Jeaniiw^de 
■     Carvafho  m  cap.  Rsynittdus ,  dt  ttfiimt  n  - 
4is ^pnrt.  4,  nt*m,  zo8.Fragof.  tom§^.dffpi 
•»0,  .4  •  WJt/  4crfMM  *fryf  um 

ccteN^ue<coBi«ulAcer.  Ratio  cil,  quijt 
anoqm  domiiRif  tam  a(|eiia'«  ytlitea ' 
locupletaretur ,  contra  rcgulan» ,  if^ 

impleupri  ^  de  re^ultj  jjir/s  cn  6.      l.  fi 
me^  dr  Ttfium,  ff. fi certnm pefmuf,  Con» 
£rm^tut  primo,  quta'  ufusfrucfluarius 
iepetic  meltonuioeriU',  t)uap  fecit  in  re« 
^ua  Fruitus  eft ,  ut  dooet  Gloffa  reccp« 
f.inl,fed&fitptis  ^  ^  de  ufufruani  & 
Coionos  qu«  fccit  in  rc  condu(fta.  /. 
fenultim*  ,f.locMti  i  ergo  idcm  conce- 
ilendnmeftempbytcqtz,  qui  deteri- 
)D(tt  oondittoniseie  ooa  di^,  eo 
quodmaiDS  tusin  lie  habeat,  /.  frd  fi 
tmitus,       ft  fervfy  f.  dcirtjurijs.  Se^ 
Cundo ,  quia  mclioramenca  fa<fia  in 
rcbus  maioratus  pcr  ejus  poircflb- 
rem ,  reddenda ,  aot  (blvenda  func  ip. 

,  i'pQCIeirort,feu1iieredibniiHii]t,Qtia* 
ce  probat ,  &  dedarac  Molina  Jurifta 
I.  de  frimogeiefjs ,  cdftt.  i6,  fr*fertim 
mum,  3.  &  n.  crgo  idem  dicendum 
de  meiioramcntis  fiuftis  ab  empbyx 
teota* 

P  '  Uaiic  idohitio&em  ampIisAiapii^ 

mo  ,  ut  proccdatttiamfi  in  contradu 
emphyceutico  adjcAa  dTct  claufula  , 
quodcmpliyteuta  tem  mcliorcm  fa- 
^ac :  Ao  quod  res.^mphy  teutica  led* 
dacur  domino  ineliQraca :  lea  ^uod 
res  illa  dacur  io  Emphyceufim  pro  ez-^ 
igua  penfione ,  eo  quoddctur  ad  mcli» 
oranduin  \  uc  contra  quofdam  paucos 
traditValafcus  d,  q,  nf.ttum,  7.  Pincius 

hkiiiold».di^,^6yimm.  tVffc^ 


^irur,  quiahu|ufmodicIauhj1ad  •fofunt 
cxprirauot,  quod  tacit^  ineft :  nc pra^ 
Indeiurisdirpofitioncm  non  muunr^ 
«rgumento  /r^iw ,  «mt  rv/r^»'Cl<'  «f^  jp! 
dejujforiius  ^&Lcfui  mut»A^^pfliii,^J^ 
Xri-fi cffovertrri .ff.prp fciv,'  ^ - . 

Ampliabis  fccundo,  ccianv  ft  irf, 
imkumcnto  cmpliyteuticd  ^djcflum 
effec  padum,  ilt^iinica  Emphyccuri: 
rcs  drti  «EiiWlfciii.iiielloratecntish^ 
bcra  rcvcrtaturad  domiiS&lift.  Ita  Vai 
^MCiXidiaMtjntfi. f}.  nwm.  ,9.  Molin 
-''^'  d^(>.  ^6i..0um,  I.  Rebel.  /ibr^ 
13.  X.  «ww.«,&cum  alijs  Fra- 

Mp^m^^.^iff.^.S.  ^:ifM^.  6,  Fun' 
damMjtumeft»iHrf«ill«v«rt>ii  IbtcllP 
gtpoflcnt  ineum  fenfum »  ut  finita- 
Emphyccufi,  non  pomnc  tolli  mclioi 
ramictoca  ,cum  quo  ftat,  ut  nihilomi- 
ouf  teoeatur  proprietarius  folvcrc^ 
«onim  ftftiOMniotteiiii  ^l^am  In- 
teIligipofl"uncd0i»cliOKitocntis ,  qu«» 
cx  neceffitatejuris ,  auc  fpecialis  con- 
vcntionis  ficri  dcbcnt  ab  cmphyteuv 
la  , quit  repcti  non  poffttm,  ut  infra  ' 
diccmus.  Quandoaotem  vcrba  func^ 
talia,  nt  yarias  redptanc  intcrprcta* 
tiones,  non  eft  acciptonda  ea  inter- 
pretatio,qua5qui$  videarur fuum  do- 
nare.  /Xart^Mus ,  f.de  eperis  fiixrfo^ 
rew,  &  quiduis  potius  praefuracndum; 
quam  dooaclii  ^aldtn  /,  gifMfMlitef, 
Cfid,  de  n9H  nnmergtM  pecnnis.  Quafo 
cum  dcjurcdi<a'a  mcIioramcntaYpo- 
ctcntadcmphyteutam ,  &  illiush^rc- 
W$,  non  eft  admittenda  interpretatio, 
tttcmphyteuta  vcliccaproprictario  re- 
«Mtcere,  fed  recotreodomeft  ad  aliam 
mtcrpretationem,  quam  verbaadmicJ 
tunt.  Ncc  incongnia  dici  potcft  cunt 
G3mai/'f//4i.  «riflw.7,  quod  qaiindo 
appofitacftclaufula,  ut  Emphytcufit, 
levehacur  ad  dominum  liber^  cum 
omnibos  melioramemis.iocelligi  po^ 
teft  in  eum  fenfum ,  uc  maneat  doml« 
nuslibcrab  obligatione  conccdendi 
rcnovationcmjqucmfcnfumhic  Au** 
thorcwpcertis  quibufdam  limitacio- 

nlbosadmiii^t».  Capteru^)  ^uodcx  vi 

pcsdi» 
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iifk\  paAi  onfiniamcHoramcnta  revcN 
ti  dcbc;.Tnt  ad  proprtcrariumahrqucul- 
4a  obiigatione  illacompcnfandi  tcnu- 
cruncaliqui  Authorcs ,  quo$  clcac  Va" 
Uic^iiamm.  t^^in  j^k^  ubi  edam addit', 
kt^p^loftntefe  Vtdiflsiudicatumln  a- 
trpqae  Senacu ,  quaniivis  contra  jtiris, 
&a5qiritatisraflonem  ,&  contraquam 
ctiam  antca  judicatum  viderat:  atquc 
hiseciam  acccdit.Carvalho/irpf. 
ikfilo»i  <lQodrliibt»ftoaidwn  ftt ,  uc 
f!ei«ne|ioncare¥ertacur  hbcrd  ad  do>* 
minom»  tcnetuf  doroirtus  mcliora- 
mcnta  folvere :  fecus  autcm ,  fididum 
iic »  utfcvcrtacur  Ubcr^  cum  ommbus 
^eUoramencis^  l^rior  cai»eti(^ni»flria 
•vi<lctur  verior. 

Ampliabis  tertio,utproccdat,  cti- 
am  fi  dominus  cmphytcuca:  inhibcat 
mcliorationes  ficerc ,  protcllcturque 
fe  non  (bluturum ,  fi  quas  in  poftcrum 
ftceric ,  Ita  VilriTait  d,  f»  ay.=  «m» >.  €t 
^ol.V.^^.4<}»M.3.Ratio  eft>quia 
'  cmphytcura  cx  nacura  contraflus  em 
phyrcutici habct,ucmcliorationcs  fa- 
^rc  poiTiti  quam  faculcatem  non  po* 
Ceftdomimu  aufivre  >  poftquam  coni 
traAus  (inapUiBker  cft  celebratus.  Vnde 
non  obftance  quavis  inhibitione ,  &; 
proteftjtionedomini  pollea  fa«fla,  po- 
teHhseresemphyceuta:  uci  roclioratio- 
nibus ,  qus  afiis  propriecaifo  oon  tf 
'  dnot ,  eardomqlle  allegate .  ad  reaova* 
'•tiooem  pctcndam  ,  ur  ijdem  Do^torcs 
notant.  Qnod  fi  opponas  U^emmtti' 
manf,  Ced.  de  negttip  gfjlis,  ubi  fancitur, 
utgcftorncgociorumnonrcpetat  cx* 
pen^.  quaspoft  contmdiAionem» 
/cu  inhibitioncm  feccric.  ReQMMidetur> 
f  icllceirc  divcrfam  rationcm  i  quia 
quod  fiantexpenfaj  ingcftione  nego- 
tiorum  pcndcta  voluncace  cjus ,  cujus 
ixegotium  agicur,  qui  poteft  prcdpere! 
nettlenegotiumagatur:quod  aacsnt 
fiantexpenfsr,  &  meliorationes  ab  cm- 
pbyteuta  poft  Emphytcufim  fimplicitcr. 
cbncefram»  noapendet  a  vQlunute  , 
domini. 

$  '.  Mod«ttiv.jsim:hMC.<^ 


Se£t  L  a^j» 

nem  Vatafcus /l^j  jiflMir.  te.  qtiem  Tt* 
quirurMol.  d.  num. utlocum  nonfaia* 
bcat,  fi  dominus  di^lam  inhibirionem,  - 
&proteftationcm,  faciat.poft  mo^im 
licem  adcxtinguendam  Emphyceufim, 
^el  quia  Bmphyteufl»  brevl  finienda 
cft ,  ut  quia  cmphyteutaeft  lettex,  auC 
valitudinarius,  &  ultimapcrfona;  tunC 
•cnim  non  pofle  repeci  mcliorationcs 
poft  cara  protcftationcm  fadas  ccn- 
lcntctcati  Aothorescom  Alberioo,& 
•Tiraqucl.  qubtValarcrdfbrcinamde* 
nunciatlo  jure  fa^a  impedit  repctitio* 
Tiem  cxpcnfarum ,  ctiam  in  cafibus,  in 
^uibus  concedebatur ,  argumcnto  /« 
mmfame  demttuktwm ,  f.  de  ni^dke^ 
ti*»»,  .Akldicttmen  Mol.  b  merlto; 
tuncnon  po(rerepetimeJioratiooes&« 
das  poft  denuntiatioftem  ob  litcm  mo» 
lam ,  quando  proprietarius  vidor  ex« 
-iftcret:  nam  fi  vidus  cifec ,  non  cft,  cuf 
repetl  oon  po(Bat^«am  lis  in  qua  quis  ^ 
vincitur,  viftori  pra!:)udicafe  non  de'* 
beac  in  favorem  vi<fli.Quin  etiam  ad* 
derc.quando  denunciatio  fada  eiret  co 
quodbrevi  fperarctur  apcrieoda  Em« 
phyteufis ,  adhuc  polle  repeci  metiora« 
tioncs  poft  cam  dcnunciation^fa^at» 
fi  Emphyreufis  diu  poftea  duravit ,  uC 
quia  em^)hytcuta  brevi  credcbatur  mo- 
ricurus,  quiaerat  vaUtudinarius,  4iu  Qi" 
bilOmlniM  poft  denondatioiwiii  vizlr. 
Additprsterea  Valafcus  d.n»  tt/§dfi* 
nem,  cum  Bartholo,&  alijs,fitfmphycei|rf 
ta  jam  habcbatcmptas  marcrias,  &  ne- 
ccffaria  ad  a:dificandum,nihil  tucpro-i 
iucuram  proceftation£diomioi,  utpotd 
fetotinam,  8c  intempdlivam.Item  mi» 
nime  etiam  profuturam  ,  fi  is,  cai  de« 
nunciatuf,  tra^at  de  damno  vitan- 
do,  &  denuncians  dc  lucro  captarkio. 

Ampltabis  quarto.ut  proceclat ,  qua- '. 
vii  meliofamcftta  finc  £iAa  de  ihi^4 
bunei  emphytencicfle ,  nt  bene  Valaf^' 
cus  dtBt  q.  jy.  nnm.  6.  fofi  medium ,  & 
Moi.  4^^.»«i«.t.quiafhi<ftusilli 
funt  bona  cmphytcutse.  Iccmquam>  ^ 
vis  fincfaAaperamicum  in  gratiam 
ipfiutemfl^teiii».-    iAwfWy  knfftf^ 

X I  tm 
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tiz  vel  pcr  poflcflbrcm  booa:  fidci, coi 
cmphyteuca  fatisfaccre  tcneatur,  ut 
ampliat  idem  Valarcus/«A  nttm.  lo, 
n/trf.  ^mitttg  Amfiti  ,  ^  Mol,  d,  mum.  i.  6c 

quamvis  fim  meltoracDeDca.  ioduftrta^ 
Ita » id  cft*  labore ,  &  ioduAria  cmphy» 
tcuta;  fa<?^a ,  ut  aggcrcs,  foffae,  &  fimi- 
lia  :  vcl  melioramcnta  civilia  ,  ur  fcrvi- 
Cutes  realcs  przdto  cmphy  ccuaco  qwsc- 
fit« ,  Ce  alia  eiufmodt  idcorparalian 
qu«  ticctrem  emphyteuticam  fcquad^ 
tur, gcconrcqucntcr.finita  Erophytcu*" 
fi,  curo  ipfa  re  ad  propricrarium  rcver- 
taocur ,  eorumtamcn  prctiumcmphy- 
teut«,auteiqs  bxrcdibus  rolvcodnoi 

«ft.  Sic  Valafi:.  Mm  f  .  s^.  n,  .«4.  &  tn 

per texcum  itt  ctf.  i.§.  ex (t^rm§ , di 
invefHinrndt  f(  tdiewAfiH»  ,  &  incdf.  i. 
^.fivafalUs,  tit.  hic  finitur Utf  ^  ubiidia 
feudis  dccernitur. 

Ltmica.  verd  criulttani  -  generalem 
retblutioQem  primo,  ni(i  exprflflb«iii 
contraflu  cmphvceutico  apponatur 
pad^um  ,  utfinita  Eniphytcufi ,  omnia 
saelioramcQra  perciucanc  ad  dominii 
abfque  fiicisftAioiiis  obiigacione.  Ita 
Valafeus  refbrens  ^^oxeiiktAq.%^.nMmt 
sS.  Gama  decif.^%.  nnm.  Mol.  d'fiMi 
4,6^,  num.  t.  Rebcl /th  i^.  t^.  i.nam. 
^C2rv3i\hodiciac4p.i./jitm.  iii.  habc- 
turqDcexpreirc  /.  24.  ///.  i.partita  5.  Ra- 

.  tloofl^iapaAaappoficaiacoiitraAit 
empl^rceatico  fcrvanda  fiint  quando- 
non  conflat  efTc  iniqua  ,  uc  habctor/. 
t.i.&^.  Cod.  dejure  emphyt.hoc  au- 
tcm  padum  non  cit  cx  fe  ioiquum ,  6c 
tegulartierefic  juftnm  »oam  cedec  ia» 
parceni  pretii  ,-pco  qvo  res  in  Emphy«t 
teufim  conccditur.  nrgum.  I.fkndi  p»r- 
tem^ff'.  de  cantrshendd  emptifine.  Undc> 
eadecaufa  minor  penfio  emphyteu- 

^tm  iroponetur.  £t  prasterca,  quia  quan-' 
do  r«s.fiibfOpa<lo  .OoQCfdicnr,  sncet«> 
ligHur»  qiiodempbyteut»melioratio<i> 
nes  faciec  pr  opier  bicnflij  qvo^ez  il-^ 
lis  pcrcipict.  r  ,  1 

P     Upnica  i«cundo ,  nifi  emphyteuta 
q9«fMl|i9.fMcffivM.«eliQ(:a^onesftr 


.Emphytcafi. 

jCerit,  quas  fciebac  doimtnum  ^ii^^dltii 
non  fore  folvcndo  jhascnim  non  te^ 
ncbitur  dominus  folvcre,  fcd  tancum* 
modo  pcrmittctor  emphyccuta;.i.ciuA 
vehcredibus  >  uteascoHaQt,  quit^nl 
fine  l«fiooe  pcioriii  «ftatln  rei  -  dmph^t 
tcutica;  td  iiect  pol&c:i  qood  fi  aNqM 
Isfione  auferrinon  poffiatjCais  amif 
tcnt,  iuxta  /.  infuvdo,  ff.  dereivendtiAr^ 

1.  ntnfnmdantnr  ,     nem»  c.x fuo ,  ff, 
^erei.jnriil  SfcValaftosi^.    25 .  tt. 
4«.  cum  Tiraquclo^  queoi  dtOCi  AfOft 
toi^iol  dtihdtfp.        Mtm.  3.  AtquiS 
idem  in  fvmiliccnentPinelus  in  U.Cti. 
de  refcittdeMdavendit.»- 1.  num.  5.  &  Ga- 
m^duif^imin.  I.  Ahcnum  clk  cnim 
&  raclone ,  ocdominus  cogaitfrftlll^M 
mciioramenta  fiiAa  dolefe  a  pofl^ffo-  . 
readrctincndam  rcm,'Cum  dominus 
manifcilcficmopsj  adquod  cftopti« 
mus  cexcua//»  1.  x.  i.finAii  .f.ftijntsc^n^ 
HmAm^^dBky  inm  fi  ipfe  hcc  »ffe{fMverit , 
VtliitMftmfrtJliierit  ,nM  prpdmt'§i  tjt 
ceptio ,  frd  ipfins  ijaidem   dtlns  ei  cherit. 
Sitamcn  mclioraracnca  fincdolofada 
dominus  folvcodo  non  fir,  admitit  Va- 
lafcos ,  &  Molinay^/^rj,  quod  cunc  po- 
«ricresemidiyteatlottfoiioqui  locata 
cmphyccuta: ,  ejufve  hmdibus ,  ote* 
annuisreditibus  mclioramcnta  (bW%d 
lur ,  argnm,  Ordinat.  Lnfit.  ti^.^,  tii,  pjj 

I. aii)fquc in Jocis.  •  ' 

• .  Umica^cetcfto ,  oilklbiC'mclioratio<  • 
ii0tmo£c«»&  paratinometa0<i  hs'*' 
namque  non  repctuntur ,  ex  conimu'' 
ni  omnium  fcnrcntia  ,  quam  tradunt, 
&  fcquuntur  Valafcus  de  jure  emph.qi^, 
»•  n,  &defjftiHt»,c.ti.nnm.  n/.Cald! 
dewmmMi.  f .  18.  num,  j^».  <f  40*  Gamt' 
decifi  a»;  Mol.  d.  difp.  4«,.  n.  4.  Rebd. 
Itb,  ir.q.r.  nnm.  f.&  CarvaIho/«  d.  ctp.' 
Jttj/naJdns  ,/».  4.  c.  t.  nnm.  110.  qui  alios' 
rrfctunt.  Ratio  cft,  tum^uia  huiufmo- 
di«iodi6aqD«ftpro  BihUo  hHbcmw^ 
&  ideo  oon  ancndontor/ay»>rHiiXr<wip! 
mtdatis,  5.  poffitnt  yff.  tttnmtdati.l.  Iti- 
fennius.ff.denegttijsgeftis  ,  /.  h^aentts^' 
ff,deufn^&  htbttMt.  &l.ftquis  m  Uheris^ 

tum 
ecaain 
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Difp.  ni-  SeA.  1. 


^Uam  Ottiphytcuta  faccretcnecur  ex 
Vi  coni:ra!?cUS  cmphytcutici,  cum  rcm 
admcliorandum  accipiac.  Vndc  jure 
luricatto  A^«4,«drir«.  tit.  %i,  ubi 
«iccerninir ,  ut  iiUas  roccedent  patrl  in 
fimphytedfim  nomioaCionis  tcneatitt 
Conferre  meiiorationes  a  patrcfaAas , 
«dditur  :  IfttHMofe  eittefuUrk  em  algamMS 
deffiZis ,  bii^4itofUs  ^ueMtSy  Cu- 
IfHdeGi^airea  oftratlo,  qiiia  iiii^A> 
niodi  meliorafione»  oedtiot  omniii^ 
«pn  Emphyrcuft ,  ncc pertincnt  ad  ho»- 
redos  crr.phyceuta;  dcfunfli.  Conrir- 
inacur ,  quia  maritus ,  qui  onera  macrt- 
s&onkj  fiilHnet,  non  repedt  impeoAs 
inodiGas  tiirrdotaiifiiAai,  fed  tantum 
ttjagnas,  uehabetuf  /.  ff-  deim- 

fenJhiHrebusdtuhbits :  cv%o  idein  pa- 
ri  ratione,  vcl  ctiam  a  fbrtion ,  diccn* 
dum  de  impenfis  fadisab  empbyceo« 

ti». .  

te    Q^at  aotem  fit  mftgAa  >vet  parotl 
impcnrn.arbitrio  judicis  rclinquitur, 
ur  cum  GlofTa  ,  &  Barcholo  m  d.  l.  om- 
mino^  multifqucalijs.docent  Valafcus 
piffnie^emfhjt  tntm.  t^.Moi^dfpri» 
msgetf»  Uk. «.  enp,  tf,  ».  6.  Barbafa  im  L 
divoriio  %  §.  fin.  num.  j«.  ff.  folut»  mttri-» 
wn/V,  Moi.  lheologus     difp.  4-^i.n> 
5.  Caldas  d.(f.  $8.  rtum.j^j.  &Carvalho 
plures  refcrens</.««w.  iio.Vnde  reji* 
cteiidaeft(|aorflndamoi»ifllo,qiii  te»' 
tiiieru'Dt,fi4mpefiia,&melioracio  Con- 
ocmatperpctuarautintatem  rci ,  ccn- 
(endam  eOc  magnam,  quamvis  in  fc  fic 
cxigua:&folameam  ccnfendam  eife 
poruam ,  quse  tatitilm  Mfpicit  percep- 
tionemfinidaom  pro  tempore«  quo  ab 
emphytcuta  funt  percipicndi.  Quac 
fcntcntia  falfa  eft ,  &  aperc^  confundi- 
tur  petd.L  quxdicit^nonciTe 
corandam  impcnfam  fadam  in  a:dS« 
oaodis,  ieu  reficieoA  ftdibili»ve^n6* 
dts ,  propagaiiidifque  vioeis ,  G  modfca 
fic ;  planum  eft  enim  hujufrtiodi  me- 
Iioracioncm  pcrpctuam  rci  utilitatcm 
concernere.  Ad  judicandum  autem 

fic  magna ,  vel;  modti:»  iinpeoia  ^ 


ftlteii^debdt  fikdet  Ittiigallttdiiieiti 

rci  meHorata;,  &  cmolumentum,  quod 
cmphyteut.'^  indc  perccpit,  caetcrafque 
circunitantias,  ut  bene  cum  Valafco, 
&  alijsadvertic  Mol.  Theologus 

Ltmita  quarto.at  noil  procddaciA 

(Je  mclioracionibus,  quas  emphyteu* 
ta  fccit  cx  ncccllitate  fpccialis  cortven* 
tionis ,  ut  quia  convencum  fuic ,  quod 
ttdifioaret  altquMi  domum'»aat  phn* 
tirei^vineam  in  tali  loco ,  vel  totplan« 
tas  infcrcret,  &c.  Hujufmodi  namquii 
mcliorationes    ccdunt  proprietaria 
abfque  obligatione  faCisfa^ioms.  Ita 
VatafcusifAif.af.mnr.  i.Qmii-decif^ 
311-  n.    &  4.  Pibel4/.i.  C$i.  i*  fefein^ 
dendu  venditiene  ^f,  % .  num.  t  o .  Ca  t  d  ■ 
neminat./f.  iS,  num.^.  M.o\.  d.difp.  ^^i.ft: 
I.  &  FragaC  tomo  3.  d:fp.  10.  §.  4..  num. 
Fuhdamentumeil,  quia  quod  -tt  ne« 
Mfllolce  codveiitioois  l^iiilik  fit  id 
reempilyt!eutiei,eft  tamqtisim  pari 
prctij  pro  conccflionc  EmphytcufiS 
juxta  l.fundi  psrtem  ,  jf.  de  ccntr*henJ4. 
emftiene  i  caque  decaufa  minor  pcnfid 
ipriodpioimpofitaeft:  predum  au-' 
ton»  qtiodprore,  autconccflioneali- 
qua  datur>  totum  ceditconc^denci  ab(i . 
quc  obligatione  illud  rcddcndi.  Con» 
firmatur ,  quia  fi  hujufmodi  meliora.'* 
tiooes  fa^ae  non  eflent,poflfet  pro'* 
prietariosfad  iUas»e|urveintereird  cooJ 
pellere  emphyceucam » vel  ejus  hxic^ . 
dcs  r  ergo  fi  faAa  finc  ad  carum  folu» 
tionem .  fcu  compeniacionem  non  te<' 
nctur.  .  • 

lifHitaqaifitOyiitetlam  tion  pro-^^ 
cedat  de  meliorscionibus,quas  em«  ' 
phyccuta  faccrc  tenetut  de  ncccffita-^ 
tcjuris.  Hasenimnon  repetit ,  ctiam 
fi  magn£  fint,  uc  cradit  Valafcus  dejn'^ 
ffeHnfbjt.    stf.mM*.  4.  Mol;  difi,  4^4,' 
MN».  u&i»  &  C«vVaIho/ii^<^  ttnm,  ttt 
Racioeft,qaiaper  ipfum  contra^um^ 
emphyteuticum  ccnfetur  emphytcu"  ; ; 
ta  fcobligarc  ad  hujufraodi  meliora?^ 
tioncs,  cum  concraAus  incelligatur  Ce«^' 
UlfanKUi€ittife  fdodttiMflboi^  IdbMiflilM 

pC4  M 
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II.  Pars  De 

«ionibvf » qBK  de  iUit  inAiittS  €c{ipflcit 
«unum  exooeribw  en)phyteuc9W|vo<l 

ctiamin  partcm  prctij  ccdit,  propcer 
quodpcnfio  cft  minucnda,  ut  proxi- 
de  m^iiorationtbus  tactise.x  ne(:ef> 
ficate  rpccialis  convenctonis  di<lum 

t  "Cft.  Confirmatur  ex-iure  Lufuanonu- 
■pcr  citato //» <^/V/o§.  ai.  ibi,  Ijh  K%ofe 
entendern  em  al^uMns  dcfpeif^s  ^  ^  hcm' 
feitoruife i»en&s  mem dgHrm f  outria  ^ 
f  «V  •  nmtMte  de  necjspiiUe ,  conffirmt  s 
difiit§^fem  §utfA  e^Mvenfie  d*s partes p§r 
Jtnit$(emr*to  em^hyteu$ic§  he  §brigsd§0 
fizrer.  Vtpotd  quac  Emphyteufi  omni- 
no  cedunt » &  plcQ.9  juce  ad  dpininum 
revcrtuntur.      -  ....  .'" 

f  3 1  Si  aacem  qucras ,  .qireoafn  finc  me- 
lioramenca  ,  quaE.dc  nccc(rit.*ic  juds 
facicnda  fiinc  abcmphytr:ur.i.^  Rcfpon- 
dctur  c\\ihCcod!cJ.icj.i6.n'<m.  4.Mo- 
Ilna  diff4  dtfp.  456.  num,  t.juach «um,  3, 
^tifiite,,^  CaxviXhiofuprA^  eiTw>  ilU,  qujB 
perdnenc  ad  coorervacionem^  pf* 
dinariam  cultuum  rei  cmphytei|tica;> 
fruif^usquc  illiusaugendoSjSi  colhgon- 
^os  j  & confequcnter  rcficcrc  donfos 
cmphyccuticas ,  rep^rarc  putcos,  ijL 
valloSypttrgarefoBas^  &  rimilia;'  ac 
praseeroafiqutd  aliudcx  loct  confuc- 
tudine,  aut  particuKiriftatuto  ficri  fo- 
Ict  abemphytcutis  .  nam  ad  hoc  cciaru 
tacitdfe  obligat  cmphytcuta  ipio  con- 
tcaAtt  cmphytcucico.  Non  tenecur 
anceffl  empbyceiiu  augcre  asdificium , 
rjcque  dirutum ,  aut  exuftum  abfquc 
fua  culpa ,  inftaurarc  :  unde  fi  ha'C  fa- 
cicc,  poteil  xftimationem  repctcre. 
Sic  Vilaicus  q,  15.«.  t^.  &MoIina/i^r4, 
*  ».  t.  &%»  addens  fimyitpr  dicenduffi,  fi 
putcum ucilitcr  aperuiCy,vel  aggeres 
dcnovo  confccit,aur  quid  fimile  ad 
pcrpetam  fundi  utiiitatcm  fpe<^ans; 

hxc,  fi  modica  noo  fiot»  Qxtra  nar  ^ 
Cii|am  coocfaOiis  c^bycipticici  cilb^ 
ceafeantur.  .. \ 

.  .J3e  meliorationibus  v^ro  quac  in 
plantoodo  confiduor ,  dubium  cA ,  an 
l|niuEiaphyceufi,cedant  omnicopro- 
pi^cou^^etiapifi  mag^fiat?  .fiua-: 


Etnphyteufi. 

.pbmtationes  fiot  de  njitiift  lAqas  eoft» 
:Cfa£lus ,  quieadecaufa  oomcn  acce» 

pit  ab  emphyteve,  id  eft ,  implanto,  . 
infcro,  ut  initiohujus  matcriae  di^lum 
:e(l?  Aiiqui  propter iiaoc  rationcm  cre" 
fijkknt  cedere  donino  tifts  ,Qieiioratio« 
ncs,  nec  poflTe  carum  {eftimationem 
rcpsti :  Stita  faepius  judicatum  ciTe  in 
Scnatu  hujus  rcgni  teftatur  Valafcua 
JitU/j.  25.  rtum.  IX.  Ipfe  umon.  Valafc 
d.0m.M.  &  tf.ioppoficoiii  i^tic,  ^ 
JincsiQdem  fobcontiamtralicfeconatiit 
J^etaa  regiam  nuper  citatam  itt  d. 
2z.  co  quod  nullam  faciat  diIlin^ion6 
dcmcliorationibus  inplantando,  vel 
:«diiicando  >  fed  indifcriminaiim  dc 
lOmAtbusloqittiOif:  Jbc  Ordiostio  illa 
parum  huic  ft»oceOCiasfiivec  •  cum  abp 
folute  ftatuat  non  tlTe  rcpctctidns  ul- 
Jas  meiiorationes  ,  qu<e  dc  neccilitatc 
)m%  ^rt  4cbcnt:  meUoratioaesautem 
in  plancando  fieri  Tideanti»  ez  juris 
pccoflicace  ,»cqtte  et  nacura  concra^ . ,  ^ 
^ltts  cmphyteutici.  Melius  crgo  pro- 
batur  hatc  fenrcntia  argumcnto^^.  /. 
»mni»o  ^ff,  d<  imfenfti  in  rthus  do/alihus, 
ub.t  maritocooceditur  rcpeticio  etiani 
todioracionupa  tpptaocandOj  fi  modi^, 
'  cae  QQo  fint.  fi^qgM  fiindamentum  adK 
verfiriorum  urget:  nam  licer  omnis 
plantatio ,  &  cultura  fic  fccundum  na- 
curam  Emphyteufis ,  qua:  cx  prtuisva^ 
infticutione  adi  meltoraodom  teoditi:' 
camen  non  quaetihetplaocatio ,  &  cui- 
tura  efl  dc  neccffitatc  juris,  ipfiufvc 
contraduscmphytcucici ,  fcd  tantum 
ordinaria  ,  &  modica,  attcnta  magni- 
tudine,&  qualiratc  agri  cmphyteuti- 
Ci*  Qiiape  fi  emDbyceuta  magnas  im^ 
penfas  feclt  in  pl^otandis  dc  novo  ar- 
boribus  fruAifcris  ,poteft  illas  rcpctc- 
rc,  quia  nontcncbaturiilas  faccrc  :  fc- 
cusfiparvas.  Et  ftmiliter  vuitValafc. 

«^««iff»^..«W.]PaQlo  C^fireni^  Noit; 
JBi?AnCio^illipeQ(am  fa<^api  in  dcbof- 
cando,&  nemora  adcult;uram  redu- 
ccndo ,  rcpeti  poffc ,  fi  fuit  magna:  fc 
cus  autcm  fi  parva, eAo maitimautili», 

lifoi* 
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|j      LimTfa  fcxto,  nifi Emphytdufis  fl-  melioramcntof «tti  ;  niTie^nt  «Jc nar 

niaturculpa  craphyteutGB ,  ob  quam  -turaEmphyteufis,  qinbus  alioquUlia- 

in  commiflutii  inciderit.  Nam  tunc  «tnurfruiturus  erat.  Alitcr,     melius » 

^mphyteofim  •  «nn  melifiraineiitis  ^  -ot  oredo  >  rdfpoDdet  'Otldas  di&^ 

«lictit,  ut  eft  commtmis  Dodbrunk  de  extM.  fi» f ,  Cuno  didtUf »  quod 


(cnfcnria  ,  juxta/.  X.  Cvd^  dt  jtire  fin>. 
fhjtent.  Quam  tamcn  jurc  optirao  mo- 
dcracurPinelusi* />  t^Cpd,  de  fefcind. 
m»ii$kB€f.  %.  aif,  MMP.  VtkTc 
^«^.  «5.  Mwt.  ^ .  Gtegor.  LopM  A  sl^#. 
$^.pmilM  f^JGtM^  de  e»etin0ime  tlit>' 
fiff.  ctf.  10.  PfuM  4.9.  Mol,  Ji/f.  45^.  »«Mi, 
a.  Britto/«  rt*br.  de  (Mtp  ,  cendu^o^f^ 
*-$.3*.tuio>.  53.  /ff(y.  Rcinofus plurcs 
ff^Ms ,  ttfert/.  5^  «n#.f3)r;  tf''*^'.  t^- 
gor.  <m 1».  4.»«».  V  Bal4 
&  Joan.  Garcia ,  quos  rcfcrt  ValafcliS 
hceciuti,  utproccdat  de  communi* 
bus>  &  ordinarijs  meliocatiODibus.quas 
fuot  dc  oatura  tOntniiftas'  'cmpl^teu-' 
tidl;. tt>il  nM  eiitao0dln«ri|li ^ 
qua.dd  m«tir$80itaniiftus  nooiiint :  ue 
u  cniphy  teuca  domos  aidificaverit ,  vel 
molendina  >  aut  manrioncs  rufticas 
ma^nirumpcusfvel  qmd  rimilet  Hasi 
ciiimlblviMidafeifeemphyceucQc,  nokt 
obftame  cutpa  coflMaiffi  •  «foicsur  iplSf 
fuadec ,  ncdominustantacmphyteutse 
ja<flura  locuplctctur :  &  ita  aifirmat 
Valafcus  fe  judicacum  vidiiia  Sena« 
tu.  *  .'^'  '  ••  •  ' 

flientis  amittic  eiaphyteuai!,^quand(> 
Emphytculis  ftditur  ob  cius  culpam , 
quaincomfflifTamincidit,  quam  cum 
finitur  iine  iliius  colpa }  fi^uidom  ia» 
hocetiam  eafis  noA  lepedt  melioni* 
menu,  qo«  ieciuidikm  naturam  con* 
tradus  fecefe  deBebac.  CouISquens 
autem  non  vidctur  admittcndum,quia 
alioquijura  quibus  cavccur,  ut  emphy- 
Ceuta,  qui  in  coQimtflutiS  inctdit,  amic- 
ttt  etiam  meliottiatMi ,  iiUmI  opi^* 
rentur ,  neque  quoad  hoc  ciTent  puni- 
civa  illiusculpae.  Refpondet  Bricco 
fftHum.  16.  pcrilla  jura  puniri  cmiphy- 
ccutam  ,.quacepy^|i(^cc  cempuiin  con- 
tradu  conAitotom ,  oon  (blum  priva- 
«»  £mphyttiM|«j(^;eKj||iii  tiitfl^ 


cmphyrcuta  incldons  incommifluttj 
perdit  mcIioratione!5  ,ic3  intclligi  non 
iblura  dc  parvis^quas  de  jure  fccundum 
4Mtiiiim  COhtraAui  impeodere  cene- 
•bttur^fed  tliftm  de  ibttlotibus»  ad 
quas  minlme  teflcbatut  i  dummodo 
non  fint  maxima;.  Et  ita  modcratib 
<ii<fta5  limicationis  fcxta;  foliim  procc  - 
dic  in  melioramentis  maximii ,  &  cx- 
4S9(wdtMflfli.'ltfodcMtiiret!am  cao^ 
^eoflbibLm  limlucion^mValarc. 
f,'sy, ».  jo.  &  Ffflgof,  <//V?»  $.  4»  H.  i.tit 
nonprocedatquando  impoficac/l  peE(- 

fc^efpondcns  frudibus ,  quod  tunb 
phyteufeiehabcat  tanquam  loca* 
fmiA  kkng^  tempusi  eo^diiftbf  ik^ 
tcm ,  ctiam  td  Iongum'tempu$ ,  mclis. 

orationcro<m  omkucltiiiligi  i&  C^iiitffi 

ff.hcMti.    •  .  f 

1  Qu«rc8 ,  ficmphytcuti  mclioratfo- 
itcaahqtta^-ftoltipoftquamincommiA  ' 
fiimidcidicTimlllai  aiRiiltiiC,  ficut  qiial 
fntt  commiflum  i^ceffMi>'  Videtur  af- 
lirmandum,  quod  jam  tunc  fitpolleflbt 
malafidci.qui  meliorationcs  nonre-» 
pistjt,  dihi  poiliteiobjlcI,quodcas  fe* 
ciHettt.fdo  I  qiibdflbtelligebacedbali^ 
9imm ,  &  conrequentet  aiiimodoiiaii^ 
di.  Cuifcnfcntiasaliqoa  cxpatfe  ac-^ 
«CdltValafcus  di^d  quxjf,  ly.  nutih,  4..t)i- 
Qcndum  tamen  cft  cum  Mol.  diiittdiff: 
4^1.ntim.  3.  flcmphytcuta  eas  mclio-» 
■Mfoneilbcit » tnie  quam  domiotisei 
pfKdperet ,  ut  EmphyceuHm  demicte^^ 
ref  \tk  poenam  commifli ,  non  ccnfcrl 
pfo  tunc  pofleflbrcm  malae  fidci,  ne- 
quedominioutili  caruifle^quia  hoc 
90aamittitipfofad%opercufpamcom* 
loftfli ,  nifi  depeixieiitst  I  voltoCato* 
proprietarij  volentisexequi  pcenamll** 
liusculpa:  .eamquc  intimantis;  pro* 
pcereaquc  repctitionem  talium  melio*'- 
lyitionum  ei  dcnegari  non  pofle. 
'  V  4)g<idfittlitti»figaKut-  iajiidicio^tf 
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^<uoddoifiinus  vulc  emf^yteutam 
.  px^rcUcre  per  rencentiam ,  didinguen* 
.  dumeft;Ba«ii  veltalis  €f»{^yceuct  CM 
«neliorarioTiesftGlC  ante  litem  cooce> 
ilacam « &:Has  non  amictit )  quia  ante 
conccftarionem  liris  non  poTidcc  ma- 
^tidei;  vel  eais  fcat  poftca :      has  a- 
^  j^l^Rit  Icqjifl4i^m  vsfloiMpi.  -Ibntcnci* 
.«Hi  »qii4»  cpeiKiir:  V;»Ufcin>  &.Mo(^ 

JTif  $  ^oia|>^litem  conteftacam  teg^ 
aricer  omnes  confiderancur,  tanqvtpi 
malac  fidci  poiTefforcs.  Hoc  tdmen  mo- 
.deraodum  iippnmiisejl,ucnon  pro€6> 
dac  demdtoratio^plm»  &  HnpeoAs 
.iiecd[ari|s,i44l^,fisr.qiij|li«a  laetpo. 
viret,  vcl  dctcrioredkeretMr:^^»  eoioi 
etiam  poflcfformalae  ficlcijjudicis  offi* 
Qorepeiit)  rctincndo  rcm  quoufcfue 
^lTancur^  ucbabetur/.  4*mm»,  in fiuti 

Urcus«  &  Mol.  cicaci.  Dciode  fiiiibA 
rincimpenrac  ucilcs  fa^az  inreficien^ 
do,  vel  ampUandoaliquid  ancca  con- 
Ilru^umjpcrmictitur  eastoUerefine 
lcfiooetaaQen  prioris  ftatusrei ,  ut  per 

"^'  d-L  inMMii  nlfi  doinioiM  «elic  eas  lol* 
vercjuxta  valorem»  quffoi'  faabiciini 
eient ,  fi  aafcrrcncur ,  nam  tunc  non 
{lermiccicur  cas  tollere  juxca/. iHfnndt^ 
J»<r{,  co»fiit»imfts     de  rei  veifdicttinie% 
flood  ficolli  Qeqoeaot  fiaelftfiooepri-. 
IDRS  llacus  rei » o.roaiii&eas  tftiltcet, 
bique  eam  jaduram  impucare  debeCt' 
A  ».  CW.  de  inftntibus  expofitis  t  i,pr9  vtf- 
JbuetArij  J ^ff,  de  impettfis.  S i  autem  sdifi* 
cavic,  (cu  Dovum  opus  iochoavic  ,aoa» 
penDisckiir  illi  abrafio,  ^amiiiie  ici 
^  ficfiooe }  quia  de  oovo  iedificaadodl>< 
cafle  videtut:»  §,  cette  Infi,  de  rerMm  dU 
^ifiene,  BarthoL  AQgel,4$&  Akii«pQd1^ 
Ufcd.».^, 
\.     Hxc  ver6 ,  qua^  de  impenfis ,  &  me* 
liotationibusfkAfs  ipolK^flbre  mtHm 
^ifin  didla  Aiot,  procednnc  io  fiaro  com 
tevDO>  Nam  in  foro  conrcIcnciaB  pci»<* 
tcA  hujufmodi  pofrcflbr  illas  deduce^ 
lOj.quafenusiodomini  utiiitatem  ce- 
duntyOififesdeduAa  cfictad  fonim 

titMHnaitky  <ti.fpfcfa  4MtHKu;ecui( 


illarumsmiflione  s  vel  nifiresjafr)  a^  .i 
manus  dominicum  ipfis  mehorameo» 
cisdeveiMiret  ipvo  oc  boic  oouria  b»> 
ne  cra<Iit,&  explicafrSancfa.  i»sto<i.fl» 

D  csU^um ,  tib,  1.  cgp.  23.  M  num.  1  ji.  Ju* 
re  autem  Lufitano/ii.  4..  Ord.  tit,  48.  §, 
7.abrolucc  pcrmitticur  poflcffbri  ma!« 
fidet.ttc  coeiioramenta  ucilia  deduce- 
.tepofic«xfir«dib«s  pcrceptis ,  quos 
refticuere  cegicur.  i7nde  tefie  Vilafi^k 
unfnU,  83. ».  ty.  in  praxi  Lufitaoa  ooA 
admicctcur  abrafio  mclioramcntorum 
utilium,  quas  jurc  communi  induda 
«ft ,  fed  fimpliciter  jubcntur  folvi ,  five 

.^cabtafiDfieri  finefadlbQO-pflOfit 
Jlaciis,4ive  oon.  Uaque  id  eciain  in  faoc 

rcgno  proforo  confdcnciar  ccnendum 
cll ,  idquc  opcima  racionc,  ne  dominus 
alienisexpeafis  ditccuir.  Ctrcaexpen« 
lajiT0fatrttri«stttdicMol.^k».  j.M/f* 
nr.  debtte  huncpoircffixem  iUasaaiic^ 
tere ,  nec  pofieabradere ,  juxta  /.  tdtt^ 
fMie  Mte  finem ,  verf.  ex  divetfo.  ff.detc 
qnirendtrtrm» domtnie ^6-  i.cnm  infns 
jfole ,  verf.  eit  dtvtrfo ,  /»y^tf.  de  remm  di^ 
^«r#p.<chaBceft  coaiahinis  DoQo- 
rom  fencencia ,  ut  ccadii  Sancbes ,  diO^ 
r^.  13.  n.  1  j In  foro tamcn  confcieo* 
tias  aliter  diccndum,  ncmpe  dcbere 
folvi^quando  (eparui  nequeunc:  vcl 
cert^.qaodveriiBeft,  &  cenet  idcm 
Sanch./fnlxe»}y.  penniccidebere j  ut , 
ahfadaoturifitdfieripoifit  abfque  Is- 
fione  prioris  ftatus  rei :  fi  vero  id  fieri 
nequcat ,  amicci  debeBCoecdoiaiaaai 
^neriilUs  folvero,- 


«CXIO  SBC3UNDA. 


/tmmlkrmitemdiqmei  empbf»  - 
'^tvelejusheeredihu 
dekmm^ 


t  .  • 


rH  kw^kjiCMticjt^  ynaJ 
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ddm  illi  funt  extrtnfea ,  ic  minime  Mdh^^ 
V^«//4j  qud(i*m  veri ei  Adhxrent,  n,io. 

*  ^  Meli^ntmflfUfntrinfecAflenfijt^eper"' 
yheniMj^Bmfh^tetfttmtMet  rei  Emfhyteih, 
fitduerejkimtthahewtqmepropriAm^  &ft^ 
faraiam  certdifionem  :  unde  eti»m  Ante  fint" 
idm  Eniphyteufim  pojfunt  Aiienari  trrnjai' 
fitopreprieiAriff  rei  Mn^iyie/Ujcx:  nec  amit' 
fdMtmr  pnprittMri$,  fmmd§  '£'»^hjtettr 
fit  nlf€  Binfbpmd  eictiiigaiit^,  imm^ 
if. 

•  ^omedh  intelli^Miur  regftld  iiU  juris  ^ 
quodKcefferium  ^  &  idj*ce»i,  jeqiutitr  Itdf 
thrttmpriiteifutisfibidm» 

mimmrmet  rei  EmfbjfUntie^  eAif^ , 
rewtietC^  utcommuniter.tfe  ^& iMteiligif^^ 
temt ,  qudndo  de  meliortmentis  efi  fermo ") 
fertinent  ttd  proprietitrium  quoaddemwtum 
direSium^  queitMdmodkm  tfft  tet  ewo» 
fhyteuticA^  &  tmm  §tt  mi  MlmiiL  reveit^ 
nurtnr,  qimmdM  Bmphyteufis  fi»itm%emm 
Mij^dtiene  tgimem  fAttsfuiendi  prt  illis 
Bmphytetttd ,  u  qtttftBefmmt^  vel  efmt  bm* 
redtktij.  0,  la. 


PRo  rerolutioae  tdtettt  hnjnfiaov 
di  mclioramcnta  intcrdum  con- 
fiflercin  realiqua  per  (e  confi- 
ftente,  qus  rei  einpbyceuucs  nonco- 
lisrectot  fiBmphytemftenaac  aliquod 
pnedtiiiniuxca  fundum  emphyoettdGfi 
ad  roaiorem  Emphyteufis  commodicft- 
tcm  :  vcl  C emat,  aliovc  titulo  acqui- 
rnr  iurifdidioncmin  oppido  fibi  cm- 
pliyccuticato*  autinfeudato:  intcrdum 
vem » &  regof  aricer  confiftere  in  rebiis 
fci  cmphyteutics  cohsrentibus ,  ucin 
sdiftcijs,  pbntis,  aggeribus,  fo(fii>&c 
f n  ipfa  rc  cmphytcutica  fa<ftis. 
I  Si  crgo  melioramcnta  fiierint  prio* 
ris  gencris  ,  refolvcndum  eft  l»evi* 
•  tp^,  manere  femper  peoes  Emphytea» 
tsttn ,  vel  c  jus  hsredes ,  tt  adeom  ple» 
T\o  jure  fpeAare  ficut  cseterasres,  quae 
illius  funt  propriac  j  quiacum  fint  cx- 
trinfeca ,  &  feparaca  4  rc  Emphytcuti- 
cst,  illi  mioimetocviroiac„  faabentque 
f  ropriaiB ,  &  iep«iiau|i'4^padilipM0^ 


&  con/cquentcr  nequc  quoad  domini^ 
um  diredlum  ad  proprietarium  rci  env»' 
l^yceutica:  fpedtaQC ,  fcd  omnino  per«* 
ctnenc  ad  Emphyenicam :  ondeetiain 
am»fioicamEmpbyceufim ,  poteftEiai* 
phyceuta  ea  alienarc  irrequifiroproprip* 
ctario  Emphytcufis.  SicMol  difp.^61, 
poft  Valafc.  d.^.  25.  dejure  entm 
fbjtem,mimm.  17.  ubi  alios  rcfcrc,  Idena 
in  fimiiidenielioranientis&djs  lpo(: 
reiTprein  re  maioratus  tradic  cumaKjs 
Mol.  Jurifta  lih,  \.  de  primogenijs ,  ctf, 
16.  num,  3.  cftquc  communis  fcntca- 
tia»  quam  probac  tcxcus  incMf,%.^.€et 
rmrmtiedeimmefitmrdimresltems  fiffg^ 
iibi  onioes  fcribcntes.  Nec  oppona^ 
falccm  quaodo  hujufmodi  meltorar 
menca  acceffbri^  adduntur  rci  emphy* 
teutica; ,  tanquam  quid  minus  prmci- 
pale,  accrcfceredeb«re  ipfirci  empby- 
ceoticie,  (S&confequeocer  fifflul  oom  il^ 
la  reverfiira  eflb  ad  propriecaiinm ,  iuK* 
ta  vulgarem  regulam ,  quod  acceflbri- 
um,&  adjacenSyfequicur  naturam  prin* 
cipalis ,  Lfitimtmde ,  cnm  fimilibus ,  Ctd, 
^bmutvtKtmtihu  io,  Nam  hujufi 
snodiregula ,  &  |ofa,es  quilHis defti- 
micur  ,  incelliguntur ,  quaildoaCoeflb* 
riafucrunc  addicacxprefrc  cumqualita- 
te  priohsrei :  vcl  quando  is ,  qui  ca  rct 
addidit,  de  ipfa  re  difponic ,  agicurque 
de  ejus  difpofitioois  iocerpreiatione,  & 
non  alias ,  ucbene  cum  Carolo  Moli- 
naso  Molin.  Jurifta  d.n.  5.  §.»ec  tb/ftmt, 
Itaquchujufmodl  mclioramcnta  nullo 
snodo  pcrtinent  ad  propriccanum  rei 
cmphyteoticiB  ,led  pleoo  jure  ad  Em« 
fihyceutamfpeAaoc ,  cam  aoce » qoam 
pofi  finitam  Emphyteufim :  nec  HOQvNI 
amitcuncur  propriecario ,  etiam  quan<* 
do  Emphyceufis  culpa  ipiius  £mphy« 
ceocsB  eztingitur. 

Si'  tcto  gcneris  poteioria  fiotm-  ^ 
]ioramenca,.oc  oommuoicer  cfle,  4c 
intelligi  folcDt,quando  de  meIioram6« 
tis eft fcrmo ,  non  levis  eil  difficulras^* 
quomodo  (biveiida  finc  EmphyceuCfl?  ^ 
yei  ejos  hasredi  io  cafibus,  quibus  dcb^« 

«drrifatt om  alijt  ^d? jpnieOUL 
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denemmtt.  Smphiteufis ,  f .  »8,  nttm.  ii?» 
X^r  30.  pcr/.  %.  &  l,fi^uijjci<ns ,  Ctf</.  4^ 
fti  vmdkMimH,  &  iafinnli  de  adio»* 
ttetitis^Milin  ve  maioracus  ^  yd.fi* 
-deiCQAonifli ,  Molin.  JuriAa  Mlc,t6* 
».14.  conftac,  &  ccrtum  cft.hu jufmo- 
di  mclioran  enta  cedcre  ipfi  Emphy» 
tcufi ,  pcrtmcrequc  adproprietAriuni 

2uoaddon>iiiittaiditeattm>ficuc  ip* 
iixs  lein 
eoipbyteudcaiDyCui  adhc^ 

rent;  &  pcr  confequcns  finita  Emphy- 
teufi ,  ad  illum  rcvcrti ,  corumquc  do- 
minium  utilc ,  quodroium  cmphytcu- 
cae  oompetcbat ,  com  dtccAo  codQM* 
dari ,  cam  obligatiofie  tamen  fatiifii? 
ciendi  prO  illis  ipfi.emp1iyteutaE ,  vel 
ejus  h«rcdibus.  Circa  quam  fatisfa* 
<lioncm,quomodo,&fecundum  quam 
ceftiroacionem  ipforum  mclioramcnT 
torom  extgcnda ,  &  &denda  fic »  noa 
eadem  eft  Do^lorum  fenteDtia,  nec 
esigu«  fe  ofFcrunc  dubltationci.id 
ptsBibnttespediendc.  .<•>.' 
• 

<      .  • 

iMm  di  jun  ptfjffit  dkmimt  mUlt 
ftlvtrt  Mfimationm  nuktn^ 
mintorum^  fed  permHttm 
rtSantumutttli» 
Jantur. 

§.1. 

SUMMARIUM. 


SlHaptriiUMttltMfrttfjkmiihNt 
fmtnt,%p 

jtf/irmativtmptrtemttminfeudt.qnam 
tm  Emphjteuft  ittMutUi  Dt&trtJ  fe^itmt* 
^tnr.ibidem,  • 
'  Vtratamtm  t^Mt  efl^  temtti  thmtl' 
imm  dUttnmimni  ftkttrt  •  diffas  melit* 
rtfiones  tmtlemte  emphyteutt ,  vel  ejus  hd- 
^ede  ilUs  ayradere.  Etideme/}  de  melia- 
rMtienikmsfaliis  k  fe/fejftrthnajdei,  mmm, 

'    Jbi^^.  fi^  ttmldmfittk^kti 


fufmodt  m4itrAti4Hes.  ihidem',    *•  V  - 

^ttsdJt  dtminni  tffef.  ftufet,  i/i  «llrlf 
Metet ,  }nmtle  mlitrMtitmf  ftfet  folvere , 
tnncin  eledione  e\us  effet  ^vel  fermittert 
itlts  abradi  yft  id fine  ittfitne^  trei  fieri  po(let , 
vei  dtre  pro  illis  qnantum  vtlertnt  feptrk* 
tay&  divu/fd.  Hec  autem  iutfi//^itur^ 
nifi  dominus  eajdem  infenfas  ejfct  ftclurus^ 
«.  »y.  •  \ 

. ^id  dicetdm^  e^utndopropter  fuftTm 
tttem  domint  competit  di£ia  ele^io,  &  rmtm 
iioraiitmtt  tkrtfitmm  momfatifimtmrimiim^ 

^6.  : 

Melierttimt^fmtetnpjlumt  implanta^ 
JiimHms,9dnd(jkilt  .€:vitttst,mtm  fer 
mittmmrthtdi»it*%6, 

Circa  mtelitratitmes  veluptarias  ccmpetit 
domine  ele^io,  ant  fermitlendi  etrum  aJfron 
fiotsem,  autfolvendi  ilUs^  juxtt  vtUrm^ 
^tmiiktrentftftrtu»n^t7*  , 

£t  idm  efl  de fimilihns  melitrdtinithu' 
faSiis  afoffiffore  mtla  jtdei,  ibidem. 

Co^^etur  autem  determinate  dominushat 
meiiorationes  folvere ,  i^uandoipje  eandtm^ 
imfenfam  effetfMnrnsi  vel  quamiirtm 
vemtlit,  ^  mainjfrttinm  frofter  taies  i 
Htritiimtiemifi^knrJ' 


1)  Rima  dubitatio  cfl ,  fi  dominu$ 
nolic  roivcre  hsec  melioramcn- 
•  u,  fed  tancum  pcrmitcere,  uC 
emphyteuta,  veieiushstresilla  tollac, 
anjurcidpoffit  efficercf  Ratio  dubt- 
tandi  fumitur  cx  ex  ctf.  1.  ^.ftvtffaltus^ 
tit.hicfiniturlex^lib.  x,feudtrum,  ubt 
babetur,quod  fioitofeudo  mcliorato 
tMniavaialU,domintts  autpftiatuc 
meltorationes  au&iri ,  aut  pretium 
iarum  (bluat  Ex  quo  tcztu  notant  coin* 
frunitcrDoAoresnon  cogidominum 
foircrc  diAas  melioratioocs,  fcd  in  , 
poceilacc  cjus  efle,  vel  offenv  earom  * 
cftimatiooem,«eI  pati  eas  anferri,pra- 
tttipfemaluerit^  &e{egerit.  Ita  Bald. 
ind.§.fi viffitlus ,  num.  t.  &  in  etp.i.i,fi 
^ttis  demanfe.  num.xi .  de  controverftaim» 
vefiitura^ityx  alias  fi  de  inueflitwafendi 
tmnrtttethfmit^YaXm  Claros/i».  4^ 

Rolm 
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Rolandai        li.  »«».30.  /r^.  1.  Rui- 
ikmcoM/tl.rj^,  nnm.xo.  iib.  1.  &  plurcs 
apod  Valafcum  de  'ji$reemptijt.iiiufi, 
»5.  if«w.  t^.&PetrumBarbor./»/i40* 

irMriJi/«.  Unde  idem  paritate  ratU 
<)nis  diccndum  vidctur  in  mcliorati» 
onibus  cmphytcuticis ,  ut  fcilicct  clec- 
tionem  habcat  dominus ,  vel  illas  roU 
vcre,  Tcl  pcrmtttefe  Qt  tollantuf! 
qiiod  infpecie  admitnnitBald,  in  dic^ 
te  §.  fi iftiid  de  immfr ,  nim,  ^i.&in dic^- 
tc§.f/  vAffAllus ^PiLuiut  CaftrcnGs  ccfffil. 
»78.  (olumnt  penultiwu  id  fnenty  alijf- 
que  in  locis  Jafon.  1»  Ug*  »•  Jk 

r««r//.  »4.  ifKito;  to^  AffliAis  i»  dic^ 
t§§.  fi  viffillus ,  &  alij  apud  Va- 

kfcum  dt^9  umm,  ti.  &  Batbofamy*- 

Nihilomhiat  nmi  conpetere  do- 

mino  Emphytcufis  hanc  clcAioncm, 
fed^encri  dccermidatd  folverc  didas 
mctlorationcs  ,  nolente  emphytcutai 
feu  cjus  ha»ede  illas  abradcrc »  fen* 
Uuot  merico  idem  ValAfims  4'  th.th 
4d  miMm^  BarbofiiV.  n.  1*9*  ^ 
Beroius  in  csp.  de  in  integrMm  re/fitBtim 
ine.  n.i6.hMo\.difff.  4^6%.  n.  6.  Fun- 
damentum  eft  ,  quia  pofleflbri  bonas 
iidci  gencralitcrcoocediciir,litquando 
res,qoam  poffldec.feAiMMlaeft,  pof* 
iitrepetere  mclioramenca ,  quae  inet 
fecit ,  &  cogatur  domlnus  illa  folvcrc , 
ut  -cxprcire  habetur  /.  infnndi  ^f.derei 
yendicatiMe:  &  iiuUa.eftratio  cur  noa 
idem  concedendum  fic  emphyteuUB» 
ien  eias  fal^iedi»  <pniido  tes  coiphy- 
teotica  dombiofeiitneBda  cft :  nam 
ex  co  quod  emphyteuta  habueric 
caufam  adomino,  &  fimul  utilc  do- 
)]ainiumrei,oon  ledditar  dignus  mi- 
Bori&voce^  ibd  pocUi&maiori,  qooa 
pudus  poiTeiGBrtKmii&let^aiBec  cau- 
iam  k  domino,s)ec  ullom  rei  domi» 
Dium  habebac  ,cum  nemo  pciorls  c5- 
dicioois  cfle  debeat ,  eo  quod  maduf 
)us  in  rc  habcat.  l.fed  fi  nnhu ,  fr£-^ 
UTMf,  wr/,Ji  /ef^,f^.tlg  hjurijs^ 


Neque  obftar  texrus  diSIfi§.  ft  vaf~ 
fidlus  i  nam  prastcr  quod  dicatur  clfc 
compilacus  ^  quibusdam  barbaris,£c 
parum  proinde  habeat  aothoiiutit» 
eft  qucdam  lezioeaUt  procedenscanp 
tumdefieadOy  quc  cum  exorbicetl 
regulis  juris  communis ,  trahi  non  po- 
Ceft  ad  alios  cafus ,  juxta  Bartholura 
in  /.  \u/\nr*ndiy  %,fi  Hheri^  numer»  3 .ff.  dt 
«ftrit  mirftnim*  Atqae  ita  adfbiida* 
mentum  adverfariorum  refpondeiie 
Valafcus ,  &  Barbofa  citati.  Dici  etiam 
oon  incongrue  polfct  ,  quando  in  illo 
Ccxtu  dicitur  ,ut  dominus>aut  patiatur 
ineliorattones  tolH  ,  aut  pretium  ear 
rum  folvac,  incelligi  debere  In  haac 
ftnfiim ,  ut  fi  vaflallus ,  feu  ejus  haerek 
volucrit  meliorationes  tollerc ,  in  op- 
tionedomini  fic ,  vcl  idpermittcrci  vcl 
ippedirc ,  folvcodo  pretium  illarum» 
jioam  optiortett  eoiilaeceteotlam  do* 
mino  Emphyteufit  docec.befie  Mol» 
fif'&LRch./ih.t^.tj.^.n.i.  ^ 

Traditam  vcro  refolucionem  me- 
rlt6  limitat  Barbofa ,  ut  non  procedat 
quaododomioosefletpaupcr»  £c  nod 
babevgt  unde  melioratioiiet  &lverd 
poflct:  cuoc  eoim  non  eogeretur  eai 
folvcre,  (ed  incle^ionc  ejascflet ,  vet 
pcrmittere  eas  abradi ,  fi  id  fine  la:Oo- 
nc  rei  ficri  poflec  s  vel  dare  pro  illit 
quantum  valerenc  ab  ea  ieptrats,  Be 
divuh^;  nam  ita  de  mclioratioiubaf  '  * 
fa^s  a  pofTcflbrc  bonac  fidci  crga  pa«- 
pcrcm  dcccrnitur  in  dicfs/.feadp^f.  de 
rei  venditttifine.  Hoc  tamcn  intelUge  ,  . 
nifi  caUsdominus  eafdem  meliocttio* 
jiet.fitt  impeniiM  eflcc&lbBOt,  vot 
fflox  fem  eflet  vendtcurus  :nam  in  hi^ 
cafibus  (blvi  dcbenc  per  Indc ,  ac  fi  do-^ 
minus  cflct  dives ,  ut  conftat  ex  diffa  1} 
infundo.ff,dereivendicitioney  &  ootaC 
Idemitaroofi fiffB  loquens  do 
podelbfo  bottn  fidei ,  cai  bac  ia  to 
quiparat  emphyteucam  n.uo. 
Quod  fipccas,  an  quando  proptcf  •» 
paupcrtatcm  domino  compctit  di^ 
elefUo ,  mclioracioncs  fa^s  abrft* 
foftc«twppati-»«Br<bu}uOpodil«wi| 
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Jtufitur  abradi  i   J(^ir»^f  ,  f- 

>ff  :  cMHiitnicne  ,       /rAificin  civitata  > 
jrf  nrhif  Afj>  cbfs  dfforwettsr  ^  l.  i.  Coi, 
-de  ^dificijs  privatis  X^  tcftcatur  tttlisdo*- 
ininus  d!<fiit)fnodo  iUas  compcnnMre; 
itcfpontlet  neg.iti\?6,ioqiieododc  plan* 
tationibus, Bar!x>(h)fc^y)f  \ht.-(^fe>- 
ijiienti  ;  ubi  quaniviS  pcT  /.  fi^uii  fcicnt^ 
Cod.  de  ni  i/eadic/tti^ne^  admittat ,  & 
veruni'fic ,  <]nod  preiSum'  otiliutti  et» 
fei)Aran»,etiam  in  p]antat>ionlM,^<^ 
«iBtur  bona;  fidei  poflelTori ,  taiHtili'%d6 
•fallerc  affirmat ,  qoandx>propter  pau* 
i>eftatcai ,  vclaliam  caufam  ,  dominuS 
iibefatiir  i  pra;cira  folucionc  nacliora* 
cioob,  nautdcvenlendain  1k  Bdab** 
rafiodcm     ea  fteri  polfit«  {Hfo  qui 
fefolutionc  addacit  rtwm.  toj.  cxern- 
pium  inl<fimtMtem  19.  §.  finAiiy  f.  de 
rei  vendiMne  ,  Bartholum  in  diffa  /, 
lii$fit^d$^  9,  p.  Cujacium  ,  Gardam» 
,  &aItos.  Crederetn  CBtnen,  quod  in. 
hoc  cvcntu  deberet  cx  aequitate  cogi 
dominus  rclinqucrc  rcm  apud  polTeA 
ibrem,  doneccx  frudibus  pcrcipia^ 
«juflatnm  tales  meliorationes  avolsas 
MO  abrafa;  valereoc-,  ne  dooiinos  com 
tanta  \z&xtxz  aliena  locupleofetur , 
xiX.feifioneprAcedenti^  timitAtione  s.  in 

fne ,  cum  Valafco » &Moliaa  animad* 
verfam  cft, 
%7    Noca  prctetea  tftdicam  lelblotib* 

nem  procedcrc  tantiiim  de  meliora» 
tionibus  neccfTari/s ,  vcl  utilibus.  Nam 
.  fi  fint  voluptaria: ,  docct  bcnc  Valaf- 
cusdi^d  tfnjjf.  nnm,  id.  cum  Auguf^ 
Cino.BefOto ,  compecerc  domino  elec* 
tionem ,  «nt  permfttendi  eanuir^ifaiA- 
fionem  ,  auc  rolvendi'  illas  jaztava^ 
lorcm  ,  qucm  habcrcnt  feparatap, 
quod  fimiJiter  dc  meliorationibusfac- 
tis  a  pofTcirorc  booae  iidei  tradic  cum 
aliis  .Barbofa  p^t  mmm.  fo|«  &  feq. 
\A>i  taqoen  duos  ponitcaltis  »in  qoibua 
U  dominus  praecifc  cogitur folvcrc  prc- 
tium  mcliorationis  voluptariaj.  Pri- 
mus  cft,  quando  dominus  candem  im- 
peoiam  eflcc  £iduius,  Sccundus, 


EiuphyteuG. 

4]ua»dorem  vendit ,  &  rtutniifncfuift 

propccr  lakm  mehorationcm  confc-J 
Quiiur:  quodutrumque  benc  deducit 
tx  diSs  Lin  funde^ff^  dt  rei  veadicAti^ 
&  contincc  nfturtlem  cqititilteinsona^ 
de  tdcm  diconditm  dcvoluptiuta  me^ 
Jlorationo  tcr  cmphyceUtiCaB  faAft 
fuBiptibus^einp^ceuc«.  • 

!  ■  ■  .   '        .'    :  •  .         '      .•   .  ■/ 

.  tinm  jtjtiwuui9  4dmim 

fdvwmUeJif  v  .  '  ? 

■•  ■'•^  S.-II.         '\  "\ 
SVMMARIUM,  y 

...  1 

*  .    .    '  '  ' 

tmifoffnnt.  \\. 

In  9fintone  j  que  tvnctdit  dmint  eltc- 
tiitnem  ,  vel  felvendi  melivrdmentA  em^ 
fhjteutiu  ,  vel  fermitttndi  tmfhittttti,Ai$t 
tfm  bgrtdi  ,  irr  m  r««i^,  efi  iiu^flie^ 
M  fi  dmitm  ri^4t  filvm ,  dehegt  UU 
felvere^  pro  at  vMlent  in  toncreto^  vel 
felum  frottt  in  Abftrtlto  >  Sententia  gfi- 
jtrwMtt  fdnm  dehere filni  hHjecunde  nw/r^ 
m,%f,  •  -  J 

yeriar  dtttem  tffnnm^^  fvii  di^ 
rtrtfilviprmtinccncrete^rt.^m, 

Seivitnr  fiutdsmttiim  frirris fiitum^ 
ti^,  ».31. 

frfierkr  mem  fetttemU  intelUgemdk 
tjty  teifidemmmfit  itMfenfer,  m  mm  hi* 
Pedt,  mtdeimiirrstimisfimit.  tmUm  mm, 
l\,fine.  * 

In  epiniene ,  tjud nt^st  demino  pr^tdie^ 
tem  eieaienem  ,  eitru  Tlubiumeftt 
AmimmfthfereM*  melirrmmMte ,  fre- 
m  vetent  iu  cemcrete,  u,  ja. 

Conjlite  ^ued  domimu  ttnetur  fi(!^ 
vere  meiieramentM  ,  preut  veient  in  con» 
crete^  qu^tftio  eft,  an  deheMt  HIa  felvere 
\msie;y$lefem  eisfeufenm ,  j»<  in  iUis 

fiSit 
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fiBi  ftnt^  vei  folum  pr$Mt  in  fe  ip/ts  Vileni 
trmpere  reverfionis  Ad  tpfum  dominum^^ve 
flnt  ^five  mtnm  iit  eu  exfemjum  fit  te$dem 

tmpetere  debitm  eptieitem ,  »t  metiereti^ 
^nes  folvtt  ^  velprout  in  fe  ipfis  vntettt  tem" 
pereteflitutionis  -yfeupreutres  ex  illis  pre» 
iiefier  ea  temp^re  exifiit :  Veiut  folvAt  *f- 
tmHimiemetepemfartim,  Btidemif^fwut^ 
mueties  sgitnr  de  folvendit  metierdtieni-' 
hmt  ftSit  per  poffeffotem  ttehemtu  demini- 
mm  revocebile  ,  fen  temporele  rei,  (juim 
/ciiicet  poft  iH^ned  temfm  reftituere  teme^ 
fmrJbidem, 

SeemmJU  fmmfh-iem$  tm  eem* 
petere  dekit§ri  UtUm  ele&iettem  ^  fed  Je» 
bere  fotvere  metiontiones  ftffaf  nh  em- 
fltjteuis  ^vel  quelthet  sUopoffeffore  ffsben^ 
te  tiemininmrevocshiie  ,proHt  respretii^ 
mriteiUk  iitvetMmr  tempere  reftitmtittue* 
eutm.  ^5. 

Nsc  fententis  efi  receptier,  &afi  Hif 
psnij ,  4c  iMptMmU  effrt^u,  eedem  mmm, 

Temditmr  eius  fsmdemtnhmt^  iumttn 

Semteiah  Amtherit .  . 
.  Expiicstttr  vefmfln^mLd$mits^f,de 
Ug.  I.  tbidem. 

Cum/unifttbtu  im  remeiiefewdd 
M  cmmfmtein  dektt  ttftimu^  idtfit,  & 
ittdufirittynmsmf^f^tt  kt  re  tne&tnittdm 
$tUt^it.  n.  ^6. 

Si  slt  emphpents  ,  vel  stio  pofieffore 
hsbente  deminium  revecsbiU  fsBs  fnif* 
fim  umfemfM  ,  &  m^kemitmt  necefft^ 
Hm  ^fAmemdm  fmt  mielitrtmti,  ticet  Jsm 
nem  extemt  tempere  refitntitmi/  j  imo  ti~ 
cet  ipfs  retmetitrtu  jtm  ferijffet.  mmmte'. 
re  37. 

Btc  tmtem  intelUgitur  de  impemfts ,  & 
0eiieMitmihie^»trmi^ittrijtt  jntitet^ 
fkjfemiM  ntitieitehttmrficere  defimeitvi 
'UntruBm  emphjteutici.  n.i%. 

Vtrumpoffeffor  bons  fidei ,  ejui  nonht» 
-ithst  jmin  re  ^  peffit  refeterefimiliter  im* 
fmifiee  meceffttiai^feBm  w  re^  qms 

•w  i 


s 


£cuQda  dubitatio  efl;  ,  qua  ratlcv* 
ne  confidcrari  dcbcanc  diifla  mc» 
liorameDCa ,  quando  eorum  aft^ 
fnatto  4  domioo  fol?eoda  eft^  Pro 
refolutione  adverte  varijs  modis  fpeo* 
tari  pofTe  ,  &  folvere  mcltoramen- 
ta,  quando  de  folvcnda  eorum  a-fti* 
matione  agicur :  nam  vel  poffunt  con* 
flderari  io  abftraAo .  id  eft ,  pro  uc  va* 
lenc  ieparata,&divQlta,iit  pro  ut  valenC 
rudcra  ,  &  matcria:  ,  ex  quibus  £• 
dificium  conftru(f^um  cft  :  velincon- 
creco ,  id  eft ,  pro  uc  valenc  uc  func  in 
fe ,  uc  pro  Qt  valec  «^ficium ,  mums  p 
&c«t.  lcem,  velpoffunt  cofifiderait 
jaxcaualoremexpeDfarum.qus  in  ilUs 
funtfaAs,  cfto  in  fc  valcant  plus.ruC 
minus,  quam  cxpcnfumeft  ;  vel  jux- 
ta  proprium  ipforum  valorem,  quem 
babenc,qaando  let  ad  domioitm  r»- 
vercitut. 

His  animadverfis  ,  retenta  eorum 
fcncentia  ,  qui  tencnt  compctcre  do- 
mioo  Emphyceufis  iibcram  opcio*  ^ 
iiem  )  vet  rolveadl  melioramenta; 
vel  permittendi',  ut  toUancur,  ficuc 
domino  feudi' conceditur  in  di^o§. 
fi  vsffsiltu  ,  juxta  comrauncm  intcl- 
ledum  ,dubitaripotillimum  folet,  an 
dominuteligeosrailvere  meHofamen<k 
ta ,  debeat  iila  ibli^ere  ^  pro  uttalm 
in  concreto ,  vel  cancuim  pro  ut  illabi^ 
tra^lo?  Inquaquaeftione  deberetan- 
tum  folvi,  pro  uc  in  abftracf^o  ,  refol- 
vunc  Rolandus ,  6c  jilii  apud  Valafcumy 
€t  Barboiam  ihtim  ^itandos  1  8(hand 
cfle  magis  communem  (eDCentiam  al^ 
feritBeroius  ifn^ff.  4.  in  fne, 

Probanc,quia  fuppofito  quod  domi- 
nus  poflecetigere  non  folvere  meliora- 
menta,  fedtamiim  pcrmittefee^ftfUii 
iion  in  plus  in  «is  incereft  cnpliyteii^ 
C«>  feu  hacredumniius,quam  quod  vati*' 
lent  rudera ,  c\\jx  tollenda  efleoCf  do^ 
mino  idpermittente. 

NiiiilomlQus  debere  adomtno  ibi- 
iri  meltof  amenti  •  ptM  io  cpiacretfll 
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alijfqueln  locis,  quamvis  ohC' 
curd  loquatut ,  &  a  ValafcO  pro  priori 
leiMmift  ilkfenir » Jalias  Clanls  iik 
^  fimtemiwmm  «  ftmdmm  >  f tH» 
«».  ».  OuCterres  l.  3.  praciiccrum^  ^nxfi^ 
Sj>.  t^.  Moliha  (^//^7^  465. 

mHm,6.  PracpofituSjPaulus  Caftrenfis, 
&  aiij  ,quoscicanc,  &  fequuntur  Va^ 
Jaicus  AHn  ^mitfis  ^  j«re  tmfhjunti^ 
f^mnm^  t6.  &  Pctrus  BarboOi  imMik 

ftumeri  100.  ^  tio» 
tibi  firmat  hanc  elTe  magis  commu* 
nem  opinionem.  Probacur  primo, 
^uia  ita  indicac.Cc%tosw^iff^  §.  fi  vAf" 
/H^',tb'u  ^i»t  ffittfdt  frttium  meli§r4ti§* 
Sccundo,  quiaalioqiii  fcmpcrdo* 
minuseligerec  (olvcrc  prctium  rudc* 
Yum ,  feu  matcrierum  >  cxquibusmc» 
iioramcntum  c6nftoci  flc  in  ejus  potcf^ 
tate  cflcc  pritf  are  hoeredet  emphyceors 
vera  a:ftimatione  melioracipnis ,  quod 
c/liniquum,cumrudcramuko  miao* 
f;i8  «ftimcntur..  ^  ,  * 
ii*'.  •Ncqoe. orgetfun^anflcntmn  pro 
^  ffriori.  (cficcoci^  addu^om  \  qani  cftd 
in  calibus  melior^mcntts  non  tn  (Moa 
•ntcrfit  emphytcurar ,  quam  quod  va- 
lcronc  fcparata,  fi  domipus  permitte-» 
fec  ea  .(olii ,  tamcn  qon  concedirur 
domiiN»>at  poflic  hflpp^jtiQConjvngcrc, 
nctnpd-  fic  eligcre  jOprom,fctcncionem 
jTolvcndoilla,     cogerc,  ut  fihi  vcn* 
dancur,  juxtavalorem  ,  qucm  habc- 
rent ,.  fi  pcrmiccercc ca  coUi nam  cum 
ri  CftDC&m  C!»p09d9tur.(iib.  drfipndliot 
|ic,  aucilia  folirefi  ^  aoc;permicccfe, 
ut  collancur.non  dcbct  rcporcarc  com* 
modum  ucriufquc  p^ircis  calis  difiunc- 
tionts ,  fcd  atterius  tancum ,  &  ica,  auc 
f0lvcre  '«ftimtck>iieok  calium  mclio-r 
famencorum ,  pro  uc  valcnc,  ucnmt 
in  ro ,  fiea  vulc  retincre :  aot  fi  id  re- 
cufcc ,  pcrmitterc  cmphytcutiB  ,  fcu 
Cjus  hcrcdibus ,  uc  illa  auferanc ,  ac  li- 
1xei^,de  Hlis  dirpotiant :  in  quq  fa^pc 
pturis  corum  incereric  ,  qu4m 
^ta.  valcnti  poftquam  n^pai^ta^^nt. 
^  Hanc  vcro  fcntcnciam  intcUigc ,  nifi 
<^<;Mninui.,%  paupcr,  &i.aMi|^aJ^ 


t  4. 


uttdc  mclidraiioncs  rolv'4t  •  nam'  ttitiifi 
proccdunt  ,  qux  fupra  aadidimus  f* 

Rccencft  Vcr6  probahillori  opi^  xi 
nionc,  cum  qua  ftpra  reiblvimos,  noii 

conccdidomino  Emphytcufis  di^am 
cledioncm,  cicra  dubium  cft,  non 
fatisfaccrc  dominum  ,  fitantumvclic 
iblvcre  mclioraCiones ,  pro  ut  in  abA' 
Crado»  fcd  dcbcrc  illas  iblvcre  ,  pro 
ut  in  concrcto.    Undc  alia  fuboricuc 
quaiftio  ,  an  vidclicet  folvi  debeanC 
jufta  valorcm  cxpcnfarum  ,  qua  in 
iUis  ladc  funt,  vcl  potius  prout  in  fe 
ipfis  valcnt  tcmpore  rcfticncionis ,  lcii 
revcrfionis  ad  domioum  ,  cfto  plus, 
auc  minus  in  cis  cxpcnfum  Cc  ?  Do^ 
plcx  cft  fcnccntia  principalis.  Prima 
Cenet,  mcliorationcs  fadas  per  cm- 
phyccucam,at  pcrquemcumquc  alium 
poireffbrcmhabcDcem  domifliomtem* 
poralc  rci  ,  quam  fciliccc  poft  qH* 
quod  ccmpus  cenetUr  reftitucrc ,  folvi 
debcrc  temporcrcftitutionis,  concef* 
fa  optionedcbicori ,  utcas  folvat ,  aoe 
prpucinfe  valent ,  fcu  pro  octvft  es 
illis  prctiofior  cfFcda  cft,  aut  jusCA 
ajftimationem  cxpcnfarum  ,  pro  ut 
ma!ucrk:  .itaquc  fatisfaccrc  dcbito- 
rem  (blvcndo  quod  fibi  magis  com* 
modoto  fiieriCfid  cft.cxpcnfas,  duan- 
do  hx  minorjs  aftimamur,qmiii  qu^ 
rcs  ob  mclipracioncs  plus  velec :  %c| 
quod  res  plus  valcc  ,  quando  id  cft 
ffllmis  ,  quam  quod  e^pcnfum  cft, 
Ifafeociunc  Aoareas  Fridinfcus, 
ttovtrfitfum  juru  ,  Ur,  7.  c^pit. 
\  inccntius  dc  Franchis  decifi^m,  («^s 
tmfne.t.  pMrre,  Paylus  Caftrcrfisrw. 
M  »70.  cff/umn^,     44,  medium  ,  Itb  u 
Curfius  Junior  etmfii,  .44..  „„m.  „u, 
SanChes  lik^^^rifK  DttM^g,  uf.  j,.  n 
147.  Rebcl..;iiir/<..i.  Mre  %,^it0..% 
tmm.  X   Molina  di(p,  ^c^.  nnm.  6.  it^ 
fme        nttm,  11.  &  plures  alij  apud 
yalafcum,,  &  Barbofam  infr^  JtMn^ 
dts.    Fun^lmiHsutlim.  fmnitur  cx  di£>. 
tAhtmfm^^^  f^,  ^  fei.^mmdimitmei 
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hesitieafcd^  concedicuroptio,  ut  cai 
krh^at,  pTOutres  termporc  rcftitutionls 
pretiorfior  ratione  illarurepQritur,  vc| 
folum  quod  in  eiseXpeQfumcft,  fihoc 
Vlb  tit  mogii  oSmodutn,co  mioni 
texpenfum  fic  qifam  quodpretioreiati^ 
tcfllt.  Quod  pari  rationc  vidccur  pro- 
cedcrcln  dcbtcore  melior^cionu  ,  quae 
fidas  func  ab  cmphyccutai  vcl  quoU-> 
iM^alio  po^eifiKe  habei)De<'doti»iDlttol 
Mdotbtle^.-OiiDfiraiatureSL^  LufiiMt 
tfi>.  4..  Ofj^iift'^,  iJ.2s.ubi  quandofilius 
iuGcedit  paTcnci  in  Emphytcufim  no- 
ibtoacionis  ,  in  qua  parens  magnas 
mieiioraciones  feqic ,  qvis  cqnrcrcnidas 
Mt,  cotanUtiir  fpfi  filio  deaio ,  nf 
*Mi]6at  a4t<totlatioaefii  pretiom  ea* 
rnm  melior.irionum  ,  v^!  pro  utin  eis 
expenfum  cft,  vcl  prouc  ipfi:  valebant, 
qu.mdo fimphyceufis  ad  ipiu^n.filium 
dewtiit»- 

His  tamon  ttoA  obftantlbus ,  noil 
•'i.  -cowiipeterc  dcbicori  calcm  e]e<^totiem^ 
fcddebere  folvere  mcUoracio-^ 
ncs  fai^as  ab  cmphytcuta»  Vcl  qiioli<* 
bec  alio  po^cflbre  habeote  doolialatB 
rarocabile ,  pro  iit  res  pfedodor  ex  iU 
Iit'i1rivenitiif  tempore  reftitiiftotiit  ^ 
tenent  in  fpecic  Vatafcus  dejureem^ 
fhyt.  tju/tjt.  »5.  *.  28.  Barbofa  in  d.  l. 
divmhtl.^.fndi t  nttm.  92.  &c  Joan» 

fies  de  Carv^ttioVii  rif .  finptmm^f*. 

d^..  cgf,  «»  HMa,' tbt«  Fragof.  tom$  3^ 

difj>,  to.  i-^.n.  15.  obi  aircrit  ita  fuifTc 
^udicatum  in  Senatu  Bracharcnfi,  & 
.  ica  fervari  in  praii  hujus  rcgni.  Idem 
loquendo  <^aie1loramci!iiis  frftis  pcc 
allofpoMbtet  babentes  ddttiniim| 
^  eerocabile^  ut  per  poffeflbrcm  maio- 
rstus ,  vel  CapeilaB  ,  vel  fidciCommif- 
fi  ,&c.tcnent  plufcsalij ,  qui  aprazci- 
i^cis  referuntur  ,  incer  quos  Bartboli 
MdU  Aflgdtnr^  imola ,  Alexand.  U 
Hfon  «mniMltfifr  V  in  /.  dtnut ,  dt 
k^^Mtif  I.  Antonitts  Gomes  /.  4.6.  Tdtt* 
ti,fnm,  9.  MoAina  de prnrtgtnfjs fCUtti 
aUj«  ,  quos  rcfm  lib,  1*  ckp,  i6,nttm^ 
ijl,  Qnai^^dgrtf  jfit.  ^  Bi/i^  ku 


f)^.  iiC.'Mi^fgijSMr,i^ 
icefctes  frn^icifif»  ^n^/fitiium  ,0^^.^^ 
ftdfi,  6\.  nMm.  uU.  rtfctc  ns  pro  ea- 
dem  fentcntia  Mercs  ,  &  alios,  £fi 
a/£rman$  eflc  communem  cci-  • 
fukk  .«lij  :£itentur  y  U  tdbibt^.  ^ 
M^.hanc  rencenciam  ede:  MOtjfAtj^ 
orerii  ,  &  ufu  totliis Jlifpaniap.  prci^ 
bacam  affirmac  Barbofa  fuprii  nnm,  ^4» 
poft  Garciam  deexfenfis^  c»p.  »4.  ».4,2 
^fnem;  acqiie  iu  etiam  baber9|>r»« 
xim  %Mm  l^^anar  tra(llt.Valareot 

didt  ei,  2  j.    »8i  jine. 

Fundamehtum  hujus  fcntentia?  fu-  3;f 
hiitur  exdiifd  l.  demos  ,  quas  agic  dc 
meliorationibus  fadis  pcr  b^eedeill 
I^Tjttum  ihte|i!iejcooimi£^7&pj«lir 
%h  in  hartc  lenceiU:i&  ekpli&atur  ri^BarH 
hQd  diif 9  ftum.  94..  e^/f^.  ubi  diverfai 
cjus  !e<fluras  aflFert ,  &  expcndit  rjae 
>uxta  q,uamlibct  iilaru.m  9QocliKi4 
deduBelidot  dDi  ISilnjpnis  Jniilioi^acl» 
Mom,  pro  uiUsf^itiii^liorAta  esHof^ft 
iBftimahtUr  temporc  rcftitutionis  j  quO 
iignificari  vidctur  folvendas  cffe  tnelio.* 
rationes  |uxta  volorem  Ulius  tempov 
ris ,  etiamfi  mirius  impenium  fit,quaa>^ 
¥i>  hoc  ttltimfi  .idveriiiHi  iie|iBfic  069 
tetidcntes  legem  iUtili  teftrittgf^dani 
elTe  ad  cafum  ,  qUo  mlnus  pretium  rei 
mehoratxaccenit ,  quam  quod  imc-^ 
liocaoCc  impenfum  eft.Concra  quos  ul^ 
teriM  idem  ftarbofit  fmt.  e»pfilMitt 
jubecitBealege,  ucarbitrio  boni  viri 
coftituaturquantum  valct  melioratio 
tempore  rcftitutionis  ,  &  juxta  illud 
fampcus  deducantur:  quod  arbitrium 
Hoit  debecadhibeflr  iti.& 
tattCimi  panli ,  fedcilf  ftqii)ta»inial'Q* 
tranqoe  fervetUT  ^  afgumenco  csp.  u  i* 
fi  ijuis  Mtem  ,de  re  j*idicitt4  in  6.  UndO 
cocale  arbitrium  videtur  poftulari^ 
iit  Gonfideret  bonur.vir  valocem  me^ 
liariitiBinU  fecitiidiii  feetnpttf  }'^  JC 
^eftitutiD  i  &fi  inveiiiat  fumptus  id 
ca  fa^os ,  «quivalere  valori  illius,  inf 
tegram  fumptuum  dedu^ioncm,  fctl 
ibUitionem  dcccrnat :  fi  vero  inv«» 
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tegraffi  dedu^tonem  illortMn «  fed  fe^ 

Ciindum  prarrcntcm  valorcnfi  melio* 
racionis :  &  per  corur;nnum,  fi  h^tc 
plus  vAloat ,  fecuhdum  hocccmpus  ju- 
b^acie)usa;fliin«i^i3ncftafolvi  :  -ft1ioqal 
fi  atbitrium  efTec  ligatum  >ot»bnpo(i 
fitlieri ,'rtifiinutiltcatem  iUnis,  cui  flt 
reftitutio,  non  cffec  ofRcium  boni  virij 
i4  tfft,  jddicis,  quod  hberum  circdebec 
«di^vOKitn  iitHufque  i>arcis  yUrmhhm 
m.ii4m/ifmg  ,  8t  ibi  Bartholtts /.  de  «n^ 
hirum  obli^*ti»nibt»: 

'    HarC  fetunda  rcrifentia  non  dubiura, 
quin  fcqUcnda  ficin  praxi,cum  rcccp* 
Ciop  fic,4fi  pro  ea  ftcnc  Bartholus,lSi  gra. 
litftiliiHDoacm^bi&anl.  Caoeraiq 
ltMtio1ll'*rigbri$lU>ili »  prior  fedtehtia 
Vidfeta^  Verlof ,  ut  ctiam  viderur  ad- 
VftrtiiTe  Dodor  joanncs  dcCarvaiho 
ftpf* mum, io*.  i»  ftite,- Pro  qua  cxpcn- 
da,  dc^ftaie  -credo  ipfiittimet  tezciun 
li/.  doms ,  quo  fold  JdveHkrii  mtoiw 
tur.  Nam  in  ca  lcge  rantummodo  con- 
fuluit  jurifcohfultus  ,  ut  pro  compcn- 
raciono  mclioracionu ,  quas  hsrcsgran 
vatirffibeirinrelMeimninifli',  dvda- 
cerentiir,fil  (blverenfiiprumptus ,  quo» 
in  cit  fccit,habita  ratione  ftatus  ipfo-. 
rum  mcUoramentorum  ccmporc  rcfti- 
tucionis:  ad  quod  aic  ,  debere  arlfitriB 
kmixM  ixMmiMi  £Mt ,  id  e(t,  ftatod 
iiialior«meQci  eituiti^ »  veibl  gracia , 
domus  ab  ha;rede  inftauratflc,  ut  nimi- 
rumfiadhuc  fit  novum  acdificium  ,  & 
tantum  valcat,quantum  cxpcnium  eft, 
omnes  fumptos  incegre  dcducancur: 
fifi  antem  jam  fiot  etns,^  mindt  ^arien 
IbKkm  fiac  deduAio  famptoum ,  prDiOl 
tunc  ardificium  airftimatur  5  &  de  eo^ 
quod  amphus  impeniumcft,  nulla  ha- 
bcacur  racio ,  canv  nihil  ejus  pervene^ 
fitod  ittvm ,  cufrraiklfoiio  fit;  QgoM 
aedificiu  pius  valeac  ,lquam  impenftDri 
cft  (  quod  rari(?imd  continget  )  nihil 
pro  tali  cafu  lcx  apercd  difponic  ,  fcd 
caxr\eo  facis  indicacfolum  debere  de 
4ioei;&iblvi,  quod  impieofnm<efti'fiv 
muUmn,  tsHmiiaabiitA  itt  ■ 


Emphy  teufi- 

ilimpcos  hftbin  ratione  ftitus  ntr^ 
tfutem  quando  res  plus  vaJcr ,  folven- 
dum  ctiam  cflcc,  quanto  illaplurisaf» 
cimatur  ,  non  folum  juberec  deduci 
fumpcus  ,fcd  etiam  quanciim  res  oltr^ 
lllos  sftimator ,  ut  parieconftat ;  &  exl 
his  corruit  ap^Ftd-  fundameoto  fecnii^ 
da:  fcntentiae. 

llUid  tnmcn  adN^-crtc  ,  cum  fumpti- 
bus  compucari  deberc  arftimaiiooem 
iaborii     indtoftrifl;,quam  polfeflboiirf 
remcHoranda  adhibuit^uc  lodl^  ad-^t 
veitic  Mol.</.  difp,^6^.ft'fm.  n.  iH/ae, 
Unde  quamvis  melioracio  tcmpore 
rcfticucionis  pl\is  valeat quam  q^odi 
pecuoUB  i^omorante^iiBpeiiiiim. 
tamcn  ftefot  Valor  iiao  i^kcedac  ipfiotii 
pccuniam  imf^nfara ,  8cfirnul  aEftiiHft^i 
tioncmlaboris,  &induHrix  adhibitaB,: 
tcnctur  dominus  in  omni  fencentia 
folverc  ,  quantum .  oieii^sf^tio  vttce 
tempore  reftitDtionlt  1  quia  noii^s* 
cedi  c ,  qubd*  iiifumpoaoiTeftj 

Adverte  praetcrea  utraroque  fen- j/- 
tcntiam  proximd  traditam  ,  quatenus; 
coovcniunc  in  boc,  quod  mcliuracio 
debetft»lvi ,  pco  Orexoafitaoipotere^: 
tiiutioBis ,  fahem  quattntts^iion  «»»!»• 
dic  aftimationem  fumptuum  ,  folum' 
proccdcrc  de  meliorationibus  utilibus,- 
Nam   ab  empbyceuca,  aiiov^  pofiei^ 
foK  ^afbeate  "domiiihuii . ;  lovocaUlo. 
&a«  fuifleilt  expenfat  i  U  mellocido* 
ncs  neccirariaz,  folvendA  fant  mcU*. 
oranti ,  vcl  ejus  hacrcdibus  ,  licec  jam 
non  cxcenc  ccmporc  refticutionis , 
imo  iicec  ipfa  res  mcliprtca  jam  pe- 
nerit;attaditOirvflllhDjfiffw  jt.  t«i.' 
poftBacbbfam  in  diBat.d$vortio,$i,0^ 
fftli ,  I  .  p.  n.  6^.  in  fite  ,  &  fumltur  ex 
A  &  in  fntum ,  ff.  de  impenfis  inrebut  do^ 
ubi  nurico  concedicur repeci- 
tlolmpeniflBfieceflariie-inTedQtali&o» 
tiiB,eciam  fircs  antfc  tcmpus fcfticiivt 
cionis  cafu  perieric ,  ut  fi  iniulam  ruen' 
ccm  fulcic,caquccxuftaeft  i  quod  ea- 
dem  racione  proccdic  io  qtioUb^  alio 
poifcflbre  liabence  dominuim  rcvo- 
cibUe  I  iii  iauiiifiiiauarib;,  .dct  quo  i4 

tradic 
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frificfpium ,  iih,  i .  &  in  cmphytcuta,  de 
quo  agimus  ,  utin  fpccie  docct  Carva- 
Iho  f9f>r4.  Ratio  gencraliscll  ,  quia  im*' 
^ofa  DeCeflaria  peHt  dofinlnd  tei. 

In  comfftrium  tattieb  Ibt  Britto  /it 
rithr.  iUli€ili,i^  tMdu^^yf. «.  f  •  . »7.  40. 
ubidoccr  cxpenfas  ncccflTdrias  tada* 
inre  cmphyccutica  non  rcpett ,  ctinm 
i\  cxtcnc  tcmporc  rellitutionij  ^  eo 

1I  lianc  ex  oatiifA  ,  ft  obTi^ttoAe  . 
«dntra^us  emp!hyieddci,  <)iioett)phyA 
tcuta  obligatur  ad  rem  Confervandam, 
&  rreUorandam.  Qaod  argumentiirn 
DOA  mcdiocriKr  urget.  Quare ,  ut  alt« 
^fvUI  tlH  denMM  ;  diftingueifdttitt  eft 
cum  Qama  (/rr^/  30t.11.  u&^  t.&M6l4 
di^.^^i^n,  %,  dtcendum  e(l,  finecef^ 
fariac  expenfsB  ,  &  meliorationcs  fmC 
cxtraordinaridC  ,&  magni  fumptus ,  uC 
aggeres  ad  ImpcdicnduM  iinpetumi 
fluniinii.iie  fiiV^dom  emphyteutictnn 
ohruat,  6c  inutilem  reddatt  non  tenerl 
cmphyteutamillas  faccfe  infolldum, 
fcd  dcbcrc  dominum  ad  eas  contribu- 
erc,6c  confcquenter,fi  durante  Empby* 
teoft',roliis  emphyteoca  ett  fecit^  ptn^ 
IplihitftiUafepetore ,  quod  domintts 
impendere  tenebatur.  Si  autem  ftnc 
ordinariacjut  vcrbi  gratia,  rcfe<ftio  do* 
mui  emphyteuticae,queB  fine  tali  bcne<' 
lkiofiiisrec»tQtti  es*netiira  ooocr«0' 
«nemiAyceiicicl  adeasteneri  emphjr* 
teutam  ,  neque  poflc  illas  rcpetere, 
ctiamii  exrcnt  tempore  rcftirutiohis. 
Confonat  his  Vala(cus  ie  jure  emphyt. 
f.  1$.».  t.6cMolina  iiff,  4.63.  «.  %.  iit 
jf«y-,^mainiitcmpiiyceQtein  noo  Ib- 
Ivmpoferepecece  melioraciones,  fcd 
ctiam  quofcunque  furtiprusneCc(rario9 
faAcs  in  re  emphytcutica,  dummodo 
iion  finc  cales ,  quos  cmphyceutade  ju- 
ffie^oiMk'H!necetiirj 

Objict  etlam  pofTet ,  quodpofleflbc 
bonac  fidci,  qui  nonhabcbac  jusinre, 
non  rcpetit  impcnfas  ncce(rarias,quan* 
do  rcs.tea]pore  fttftitutionls  non  excac« 
«cMi  Pirao1oiraditiarb.)S^i.ttMRi 
^4*&t^lSmt^}^emAfiSdiem  iilOBiidft 
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snemp^ytetitAi  &qtta¥ifalld  ptiS^ 

ibrc  habcntc  dominium  tertryporale. 
Ad  hoc  tamcn  facilc  rcfpondct  idcrtl 
Barbofa,  nonvalerc  confequentiam, 
^&iRgnat  divcrfam  rationemi  quia 
poreibri  bons  £dei ,  qui  meliot9tto<- 
nes  fecit.tanquamiore  rna,eb(queani^ 
mo  obligandi  alium  ,  non  concediCuf 
oliudrcmcdium  ad  eas  rccupcrahdns  ^ 
nifi  pcr  rctcntionem  rei :  &  fi  lia?c  non 
ORtac>cefac  omninb  hbc  r^mediuhii 
At  vcr6  poOciTori  habentl  domiYilum 
tcmporaie  coOceditur  ctiam  aliud  re* 
medium,quo  utl  poteft  poft  rfmpe*- 
rem^tam,  vel  tradicam.  Hasc  auccnt 
sefponfio,  quatenn»  poftefforcmhorai 
ftdeiomni  remedid  «lcftitiiUv1>oft^f 
rcs  apud  ipfum  fiOh  CJklftit>  folfda  non 
cft.faltem  pro  fbrointccno^y  ttc  clc  dC* 
ccndis  cooftabit,  >  .  , 


ut  ftbi  iolvat  meU^' 
,       rmtonesf  . 


§.  UL 


SUMMJRIUM.  '  - 

OrJharhs  m^Jm  cmpelfeiiiid  fM 

luthitem  mli&raticnum  ej^  ftt  rHtktii^ 
nem  rri  meiieratx,  dentc  fHvstanit*  limd^ 
40. 

ttwe  iimelt  iimitg  ht  meiHtt ,  qui  hedii 
PM  fotefl  retinere  res  detiles  prtfter  eJt^ 
fenjat  in  eU  f&[las.  ibid. 

TraditA  geHerttu  refoiuti»  procedit , 

etim  fi  meiierttiMes  non  fint  iiquida, 
41.  ,         '         .  . 

.  t§em  ^mamiisfimluafuerit  fenMttidi 
eiqueinrem  iudicMtsmtrans/ieritt  ttt  nn* 
pf^teutt  ^Wisiintfifefforremdmiindi^ 
mitterett  ihidem. 

"  ■■  '  Omnis  exeeptio  non  impu^nint  fen* 
iH^m  ,  fed  t^difitmt  «»^«*^in»; 

^4 
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ftf^  h  }^  ixecmkne ,  fuun^ 

futm.  4f, 

S$  meihrmefitA  ,  n»n  pnt  liqMtJt^ 
fraciff  frlft  ^  nt  Mtnr  vnUns  reenfefm 

^nefirnmt^n^ntitm^Ars  ^verf^t  jnrr.ve- 
rit  rriflforationes  valtre ,  &  tdi  caraione 
frxfl^it  n*n  impediVrtr  exccnno  :  aetnde 
.  fiffn  fnfien  li^nidntinne  ,  felvMtnr  de  iUt 
fyite/tre,  tfntmim  fefertMm/neritmtUif»» 
$jines  v  lere.n,  +1. 

^idfi  in feNtetnu  }nffitrn  (tt ,  rtt  dnte* 
gnttm  rcs  demtna  Te/lttnniur  ^  tffe  dnmtnm 
mihnrntiones  folv4t  f  iStidim^  i 
: .  J^.kim fde  mJktmfm  frjftMfti 
iv/ifo  Bmpbpetifiin  Mihf  ^  &  iintflm 
fxMlii  tiieljoravil  .nenpMeJi  tf/^  f.ifrs  ittr 
Hrrmenfis  reirntft  rti  Mtas ,  tn  qaibt*sj$ni-^ 
Um  meliorAtienemfiCittn^^lM 

c^idft  tnles  res  ffnt  emmexn  t  Aid, 
Siflnres  res  datxflrti  in  £m^iytenfm, 
iSr.q»^d/im  faerunt  deieriofntA  ,  amittit 
emphyteittd  deteriorAtas  ,  ftc^ue  ab  Mmifro- 
ne  exctif  -tur,  e»  qnod  iliAs  MclntrAverit , 

ncdem  n,   

tt^csiMtemlimitanr  ,  nifi  ilU  pfnres 
fiS  pmt  enenexttt  nt  qusndo  omnes  fuernm 
tencr(fa  tutn  fretiizf  vel/nk  n»*  fenfitne, 
ihidem.  -  '"L 

$i  emph)te  ua  eindem  rem  frtrtim  mr- 
iitrnvit,&fmim/dt{iri0ri9itt  nthii  sm 
utittetffedemi^etefdtitnr  deteritrntinenm 
t^ltergtiene,  eedem  i^.  4v 

Di^nm  jtu  reientionts  pro  meliortttic^ 
ttihmf,  «dhnret  spft  rei  meUersttn ,  ittt  »t  Itcet 
rettr*nfetu,  veitrtmsfirMtnrin  ferticnlt* 
remfitcetgerem^  ndkm  is  ,a  quo  me/ierstii 
tfi^  eam po^tt  retinere  ^dmsntfikf  tnetiers^ 
tienes  folvitntur.  n.  44. 

Asijure  retinetss  rem  melioratam^  donec 
fibi  ffivtintnr  nuli^ratienes ,  debeat  in  fre^ 
tinm  eerinm  eemf»ierefru£lns,  qnntiitterint 
€x  illa  prMffNt  f^  .ifm^Jimteittin  ttegni^ 
idlin  affrmt$.  n.  45. 

TertsA  tamen  fententia ,  qute  maxim} 
jtuthori  probatur  ,  difijnffiit  inter  frttC'^ 
tllj^qMi,r^fea4e9tiismfi^^  ^^&e§s 


mie}i0f0neftt$rnm  \  dc  de  prinds  trnft  Mfl 
dAcre  fompaiariinpretinm,  ^fvjm^figftl^ 

veredefecnntUSi  n.A,^  : ..         •  :> 

'  ■  't 

Ertte  «lubtiatbeft ,  ^«m^WVU; 

compcllere  poffit  dotninuai| 
ut  (ibi  (oivat  mcUorationcS  in  cafibM^ 
quibus.  dominusA^iias  4£bec.>  ^cipQ^f 
detairotdioivivfnixii94iiin  comppi^cnt 
di  ad  toJidiKl  ikieliqNiDQIKqniMi  Mnf 
tioncm  ,cffeper  recemionem  ret  me^ 
liorata; ,  donec  folvantur,  objiciendo 
domino  voleoti  Tcra  vendtcare  m^H 
doli  exccptionem,ni/i  ^utH^jfolwiktt 
Ita  habfBt:  praxis,-8c  o^timitmmiamk* 
ter  Dodoret  «tftin  4e  cifmpbyleiita,  qu3 
de  quovis  a!:o  pofleirorc  ,  prsercrtim 
bonae  Hdci ,  quando  agicgr  dc  rccup>c-> 
r^indp  prccio  roejipramentorum  iibi 
debito,  uc  videWitull  «pud  yal*A«fli 
dejttre  emphyt.  n,  »>.BacboftjHB 
tn  d.  l,  dtvortio  %.  §^  finsl,  in  t.P.  n. 
&  feqq.  Mol.  dtfp,  4<Sj.  n,  8.  <y  la.  & 
FragQl./tf«#  %.dfp,  to.  $.4.  n.  14.  qui 
alios  refenmt:  fuQnitur^ue  ex  /.  dofnnm 
Cpd.  dt  riti  mettdientp'  i:fi.imsirtn>i  im  fim* 
jfdecnmdit:  inJeb  ti  -,  juribitt« 
quf  a  citatis  Dodoribus  arfcruMur  : 
atque  cx  OrdinationibtM  Lnfitettis ,  Itb. 
4.  ///.  95.  §.  I.  ubi  CQfiiugi  rupcrftiti; 
concedttur  receoiM  fel  lemphyjEent»^ 
C9£ ,  maioratus ,  &  ftmilMfn  ad  ipftii» 
non  rpecfiantium  ,  quando  in  cis  faAac 
funt  melioratioijcs  ,  quarii  aliqaa  pars 
adipfum  percinec»  doncc  &bi  intcgra; 
folvanisDP.ObtMrmitem  hic  advcrtc, 
receptum  hodie  efle,  ot  flaeriminoii 
poflit  retinefc  rcs  dotdespropterex-; 
pcnfas  in  cis  faftas  ,  per  l.  unicam^  §, 
taceat .  Ced.  de  ret  uxeria  a^ione.  Quod 
tattiesii jQon  procedic  »  A  matrimootum 
nob  yaloic ,  uc  oocat  Biibb&  t,ik^ 
V^in^f,  fnel.  t.  f >.  4M, 

.  Tradlta  vcro  gericralis  rcfolatio 
proc^dic  eciara  fi  mcHorationes  non  ^ 
liotUquids ,  ucadvectit  Barbofav.i^^ 
fuppomitficOQIDVMiBite^  aiij  tknStiH' 

m^ntpvVilh&imLfiiiiiAtt.jfSk-cim' 
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0U refum  dtvijicne tOim  fimilibus,  lccm 
procedit  ^  quamvis  fam  Wtz  fUerit  ftii* 
t0fitia>  quac  tQ  rem  judicatam  traofift^  . 
ric.ucemphytetttat  vel  alius  poiTcflbl* 
rem  domino  demitrcrct.  Nam  lunc 
ctiam  ulis  pofleflbr  cxecuttoncm  Im- 
pedire  potccic  appoDcndo  didam  cx« 
^ptieoemmaltddli,  ficfi^  reciDeado 
femsqilia  non  impugnat  (eotebtiaror 
Ted  tantum  dicit  fc  habcre  rctentio- 
ncm  proptcr  impcnfas  in  re  fadas. 
UacumBartholo  ,  &  alijs  Valafcus 
P*tU  & Barbo(a /ijpri ».  $3.  ubi  gcne^ 
falemregulamlUmic,quoclomnis  ex^ 
cepcio  non  impugnans  fcntentiam^icd 
tnodificans  cxccutionem  j  inipfaexC'* 
cutioneopponi  poceft  ,  quantumcun- 
que  incaufa  pfincipali  Fuerit  omiiTai 
Vro  quategiiU  aliegat  Bartbolom  ,Ia* 
fo  ncvn%-  Rotandomj  Garciam  1 8t  aIio$4 
Adverrciutem  magnlintcreflTe  ,  qii6d 
in  ipfa  fentcntia  refcrvcntur  pofleifo-' 
ri  meltorationes,  pr£cfcrtim>  quando 
i^caufaipfa  principali  deillis  eitoepib 
Oua  de  re  videodasomnlno  BarboGi 

Mcio  feifif,  ■ 

Nota  prxtcreaprlmfe,  controvcrti 
folere  apud  iurispcritos  ^quandome- 
lioramenta  non  (untliquida)  an  too^ 
Aacim  fiicieildaJitesecatio,6e  traden* 
da  res  domirtO  ^  prsftita  cautione  de 
illis  folvcndis,  p<iftc|uam  liquidatafuc- 
rit.*  Miflistamenopinionibus,  optima, 
iBc  iequcnda  d\  praxis  Lufiuni  Sena- 
tus^qaiteftq  Vialafis6i.ii.  i)«  &  Gaim  ^ 
fUt^^  i.  rdletfprflsdpdre,  Ut  ddntoc  * 
meliwationum  deponat  at)udfequef- 
trum,  feu  pubVicum  depofitariu  ,quan- 
tum  adverfa  pars  ju^avcrit  cas  valcre-, 
.&  hac  cau^ione  ptsllitaY^ii  impedia» 
fttr::C«ilritiffi»^^itxle  ^aa  pofteaR^ 
•«piidnionoiiblYiatui'  d^  illo  requeftro 
quahcum  fcpettum  fucrit  valere  mc* 
-iioraraenta.  Quam  praxim  approbat 
^t^m  Molina  tff/^.  M,  ^ti,  Addic 
^^nnem  ValaTc.  y^j:,  ^LtM  eotdQoi 
^MiOLt  bt»ciijiD»ff6c9MC)t)uai»dd 


prius  folvi :  nam  cutrt  ^{brmft  Cbhdlti^ 
onis  in  fcntcHtia  pofics  recedcndum 
iDOO  ttt,  /.  ti»m  fofi  /tmMtthm »  Ctj,  4e 
fementiji ,  &  mterhc»th»ihsi  fOm  a<k 
mittctur  tunc  fatisdatid » fedptiliiCkNil 
cfFc<?tu  folvenda  funt  raclioramcntai 
Catcrura  Barbofa fuprn  ».  ^i.  cum  alijs 
hoc  reilringit  ad  cafura ,  quo  judex  iti 
feocentia  exprelBflcc  1  tit  meli orahs  re» 
linereccem,  donec  im[^en fas  liquida* 
renturrquantlo  autem  folum  dixiflfcCi 
quodprius  folvcrcntur,  tunc  ait  fatis 
eile,  fi  iiquid^  foivac^&pro  non  liqui- 
dootferaccaotiotiem :  quamfehfentiS 
dUciceiTe  communem,  &  multos  Doc^ 
tores  pro  ilia  refert ,  caquC  mihi  pla- 
cet :  nara  fatis  eo  modo  videtur  pirerd 
fcnccnciae  juxtatextum /V»  /.  fistu  liber 
rttiMtem,  5./.  de ftm  iiherif.  Plura  circa 
hoc  vide  apod  eundem  BaClwfiim  A 
Jiffe  M.  itv  . 

Nota  fccudi!^.  Quit>6na  ^e  ^i-  ^| 
Vcrfas  rcs  poflidebai: ,  vel  in  Emphy- 
teufim  habcbat ,  &  quasdam  ex  illis 
melioravit  ^  non  pofl!e  6b  tat^  melio* 
raciones  retinere  res  aliasi  in  qutbot. 
nullam  mcliorationem  fecit.  ItaVa- 
lafcus  di£}A  4,  ly.  /r.  14,  Barbofa  sm  J. 
l,  divertio ,  §.fimAUj»  s»  p.  ».  4»^  &  plu- 
m  alij ,  tiuot  re^.  Ad  qubd  ^dt  ^ 
quodfipluresfesdataefint  in  ttftiphy^ 
teufim ,  &  qua:dam  fuerunt  d^teriora* 
tae ,  amittctemphyteuta  dctcrioratas  » 
neque  ab  amiflTione  cxcufabiturcx  eo 
quodaiias  melioraverit,  utprobac  Au'i> 
tbent,  Si^  tnm  Ced,  de  fierefM^  Sci 
ttefijs,  m  ibidem  expeodit  Ja(bn<|P.  i\ 
qatfm  alij  (equuntur ,  &  tradit  Gama 
decif.  17.  n.  1.  Hanc  vcro  refolutionem 
benc  limitacidem  Barbofa  «.  41.  cum 
Tiraqoclo,&'Rodoafldb  nift  pluresilli» 
cetfintconnetStQtpocdomncs  fimot 
conc^acfub  unoprctio,  rclfub  una 
penfione :  nam  cum  tunc  omncscon^^ 
fiderentur ,  ac  fi  ePeoc  una  res»  /.  cmi^ 
<ji*fdem^ff.  JeMmthiH^  i  m  tona 
•iqjBllotiiiiftlM^  fidii  fbelioracciMieci 
^ofluot  Quo  p^Ao  fi  empbyteut;!  ean« 

idt»iBte9Mimsacifimyi(>&P  ^ 

dfiti* 
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«letcrioravk ,  niliiV  amiitct ,  fcd  com- 
pcnfabitur  dctcrioratio  cum  mcliora- 
tione ,  IIIXU  LJ!  d&mm  43.  m  fnt ,  / 
dt^km.emfU^  Bartholum  ,  &  altoi» 
inter  quos  Gama  dttin  dccif.  17.  n,  1, 
Et  quo  pa^^o  ctiam  quando  pltjrcs  res 
fub  unotitulo  univerfiili  contincntur, 
Qt  fub  titulo  unius  dotis»  auc  liflBredica>> 
tisprottnaineUorau  aliac  non  mclio- 
latafrecincripoffunt,  l.pUnc  j^i.fd^ 
fetii,  hxrediwis.  Addit  tamen  idcm 
Barbofa  n.  44.  hocproccderc  quando 
rcs  meliorau  non  extac ,  vel  dod  e/t 
luificleiis  ad  meHorationen  compen- 
fandam:tuncenim  scquum  efty  ncia 
fubfidium  poflint  retincrl  aliae ,  quas 
confidcrantur  tanquam  unum  corpus 
cum  ilia  s  dcbetquc  id  intcliigi  dc  me- 
liorationibiit  neceflarijs ,  qu^  licet  iam 
Aonextent  cempore  reftttutionis  rci, 
compcnfandx  tamcn  funt,  ut  fuperius 
notavimus.  Si- autcm  rcs  mcliorata 
extct ,  tunc  ca  fola  rctincri  poteft ,  fi 
fu£ciens  fit ,  ut  nielioratio  ex  eacom* 
penfbtor;  imo  I1  d6minusvoIoetit  eam 
demittere  pro  meliorationibus  ,  cA6 
hx  illius  prctiuroexccdant ,  alia:  rcti- 
ncri  non  potcrunt.  Sic  Barbofa  dt^» 
m.  44.  drgHment»  dUt^!  /.  fiaiie ,  junAa 
GloA  iMii»  dtdmsit  /  dtfeMimukMi 
tidiuih, 

^  Nota  tertio ,  prscdi Aum  jus  retcn- 
tionis  pro  meliorationibus  cobaercre 
IpQ  rei  melioratjB ,  ac  propterea  trao- 
dre  etiam  ad  IbcceiTorem  llngntacem 
fimul  comip(are,ut  cumNeguzantio^ 
Boerio ,  Tiraquclo  ,  Covar.  &  alijs  no- 
tacBarbofa  /*  d.  l.  divortio  ,  §.  final.  z. 
f*  ».  l.  mkocjMdiaum ,  14.  verf.  cd- 
Ufwm^f,  tmmiMH  dividiuidi,  £t  pari 
fatione  ,  Ucet  debeos  ^lofadoodi 
.fitndoin  cransferat  In  alittni  particula* 
tcm  fucccflbrcm ,  adhuctuncqtiime» 
liorationcs  fecit ,  rcm  potcft  rctincrci 
tkcc  expeili  potefl  ,  doncc  folvantut 
•speBHr  Ctbmis ,  /.  de  vi,  &vim* 
muii^XvLMi  CMaffUmXL^  teboft/i^ 
,  Cc  ali) ,  quos  referc. 


on  retincns  rera  ircKoratam  «JoneC 
fibl  folvantur  mcliorationes  ,  juxta 
fupradi^a ,  debeat  in  prediim  eairliii 
computare  fruaus,^  quos  incerim  et 
illa  prcccperir  ?  In  qua  qua^ftione  trci 
repcrio  (entcntias.  Prima  ncgat  tene« 
ri  cos  computare  ,  quaro  lcquttur  Va« 
laicQS  dejnreemf/yt,    »5. ».  »7.  &  po* 
teft  probari     tradicis  per  Felimim » 
CMp.de  ijHAru^  m,  53.  de  fTdferiftiemihm , 
ubi  probat  bcncficiarium  ,  qui  rctinet 
bcncfinium  poft  admiifum  crimcn, 
ob  quod  illud  dcbet  amittere  ,  £;icere 
ioterim  trrevocabiliter  irudus  fiiof. 
Secunda  fcntcntia  es  oppofico  afiifw 
mat  debcrc  didum  retcntorcm  fhic* 
tus  pcrccptos  compcnfarc  cum  prc- 
cio  meiiorationum.   Hanc  tanquam 
veriorem  feqoitor  Barbofa  imd.  L  di» 
vertr0,§,  fie4i,t,p.  km,  4<.  Probaiur 
ex  l.  Titid  48.  ff,  defelmienibm ,  ubi  roii* 
Jicr  miflain  pofreflioncm  bonoru  ma- 
rtti,doncc  fibi  rcftituatur  fua  dos.fruc- 
CUiOcillisperccptos  compenfat  cum 
debico  prindfialidotis.dbil  obftante , 
quodtaliabonajvftdpoflideat  (utpo* 
t^  authoritatc  prartoris)  &c  quodhas» 
rcdestaaritifucrint  in  mora;  quia  cum 
fciatcabonaciTealieoa,  nibil  juda  il- 
la  poifeilio»  &  mon  hsefedom  obftar, 
^nominus  debeateorum  fruAascom* 
putare  in  fortcm  principalem.  Quod 
(i  dtcas  diflAm  l.  Titie^  procederc  de 
pignorc  pra:torio ,  cnjus  fruaus  in  for» 
tem  computanturiiq  prsfenti  auccm 
jMmagi  de  re  tradia  ift  pignus.  Re&  . 
pondct  hcM  idem  Baiboia  negando 
minorcm.Nam  ettam  qui  rctiDct  rcm 
proptcr  mcliorationcs  ,  jure  pignoris 
videtor  rctincre ,  /.)7*r ,     ,  quoddi^ 
csMr,jnnAadofl*a  in/erhe ,  retiwettm^ 
de  fMre  detinm ,  &  l.  dtte  imjfme^ff,^ 
dote  prMle^Ate,  Eccoofirmatur ,  qoialo- 
quimur,poftquam  conftatrem  efle  a* 
lienam.  Uode  (blomiure  pignorispo- 
*eft  joftd  retineri ,  ot  melioranti  piua 
rautiim  fit  de  meliofa^ooe,  /. pbm  tad^ 
timis  yff.  de  renli  jnrii,  &  io  fpedeool* 
^xatexkfMffd  i^g,  dt  ftrtis. 
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«fam  dTe  ioter  firu Ai» ,  ^uf  jpcrclpiutil 
tur  rattotie  mcliotamctitortwn,  illifqu^ 
fcfpondcnt;  &  cos,  qui  rcfpondcnt  foi. 
li  rei ,  fcciufomclioraoientorum  bene^ 
^clorac  deprimit  teiDct  ttoii  debert 
jeoiDputari  in  pretiudii  Intliotametatoh 
rum  :  fccus  vcro  de  fctUhdis.  H^ncl^ 
t]u«nturGamart'ff//5<J,  h,  j.  ubi  aIio$ 
rcfert,  &  Molina  d/fp.  463.  /» yf^rr.  Ra* 
tioprioris  partis  eft,  quia  quandiu  tnc* 
liorametttA  noii  fblvumur^  Tpe  Aam  aul 
fndioMQtemqooad  leftimationem/Qt 
tonfequentcf  quoad  intcreiTe ,  &  fruo» 
rus ,  qui  cx  ipfis  pcfcipiunturi  ad  cunt 
modum  ,  quo  alibi  )docuimUs,aDte* 
.^oadi  ptetiom  tci  Vdlk^itt  IbltatnrL 
jpeninMe  fittlllls  illttta  Mid  V«ikdltoI 
rem.  tdquc  optimui  tdltds  pro  ha6 
J>artc  m  /.  /«4//,  i.  nldmg  ^  jf,  ^tt  ftntdif 
^49t4iK  AUap^con/latexfundamcir- 
tepmfeCUQdai^ntentiftailito^,  quod 
haiic  MtiVitm  partem  pfobHt^  fit  i^tfii 
tertia  fententia  mihi  maxlmi^  probatm^ 
Qua  rciehta  hou  obftant  dliarum  fun* 
damenta.  N^mquod  pro  (ccunda  ad^ 
ducitur,(bI(improbat  (ecundam  par-» 
tem  hiiiuttcttittreQtcatfftititjaiAiicH 
tavimm»  Qyod  verd  pro  pHma  aHfett* 
barur ,  nihil  condudic ;  nam  bcnefici* 
ariusille  propterea  facit  ffu<ftus  fuosj 
quia  dum  non  privatur,retinct  titulum 
Ganoiricom  ipfiut  bctacficij  :  At  verd' 
poflcflbr  qui  recinet  tcm  proptef  mcU*^ 
oramenta»  non  habet  titulum  in  tali  te^ 
cum  fitlimplititer  alienaAfoliJttt  pct* 
mitratuf  eam  retincfe  juW  pignorls» 
cujusfruduspercipi  nonpoiTuac 
ftcccdicofe»citniQfiir«  la* 
l)cm,iiificofii!i(brccm  . 
computarevelit,ri^^  .  » 

0 


•  •  •  .  . 

Kjfli  mphftmd  ^  "vtl  ejus  hirea  ^fi 
f»rte  ufus  non  fnft  diiio  remedio  re^ 
ient:6ftis  ad  otttnendam  foiutionefH 
meiiorAmentorum  j  (ompetui 
aiiitd  remed/Um  nd  com 

^endm  nmmm^  " 


$.  IV. 

f»  « 

* 

enipiytfM^,veie}i^s  harfs  fem}idK^ 
hotradidtrit',  ^Metffihtfhi  fitvantMrme^ 
iioutiones ,  Uhuc  ei  cem^etit  d&io  adttA^ 
"^tndm  tariM  ^imgiiontri.  n.  4.7»  " 

'  fi^^hhhtetltfmiljiomitto.iicei 
feiatje%4itre  dadittitm  reV>k4ile  rei  me^ 

Hor^tta^cem^tii  d  0ib  ndreptHehiiai  meli^ 
^fdiimts ,  ejio  rem  trddiderit  tudik  MrMi 
t^eeftioue  fpoftta,  ihidem. 

•  S*^ksiiU^iieii,h4uitexc»ntraiIt^ 
dokm  ,pite/ptteh  meiliralitttsitm 
eafdifaCttiimpifrem  domina  ^eJH^Mam) 
per  vitm  sffhnis  extattinfflt  ftUHmmii 
refcifi.eodetnn.4.fi  ■  . 

;  »  rtrim  etiam  poffeprthona  fdei,  aui 
hmmifa»  gfipifeffamlkiti$,ee^iielir, 
timando  effeftttan^  compettt  aSii  nd  tep§» 
tendof  rfielhriHones ,  pojlqudm  ferts  dimi-^ 
notHdidsti  He£a  iiHmutilis  fanmU^ 

^idigiatm  ieHetiinmfit^  M.  kil 
Sspkth  hiifht  itliiMm  k*en  Mi 
piitm  reit  HUmpofep»  iiiii  M  Utt^ 
detnr  debita  ^  tdeh  ut  fi  iUnc  expeHa^ 
fPff^^'^*  ^*'"  ^fl^itttatur poffeffor ,  /  »«u» 
tirie  eenjtakit  de  dimimt  txpuisiris,m 

Pt/tftrhmt  fidei  ¥m  tUmiilkifidM 

^tn  eeti/etkr  illi  dart  p^eftineht  rei^ 
tan^im  iiiqnid  iniebitum  t  &  ideo  illl 
fBBtf^iU  nSth  itHUkiii  U  nciferdn^ 
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fpffepcnem ,  eirr^nc  retrHendm , 
pecmelioratifims fbi  fdvmtur*  4^*j^. 


>/r«i0  fTfidiSd  cmmmfi  fefffentid, 
fi^dj^  trddiiitMe^  fei  ntff  fif^itt 
f§gepn^}tfH/H  f&i^tB  »d  r€i^nperMd£ 
,  meliornmenti  ,  limftdrdi  Jit  tn  h,<rede 
fatitivo  ,  pr^fjlttif  id^quffd  verm  ha- 
res  efficere  tenei/Mitr  i  ^  ^nm&dc  ,  7?4W»- 
9»  etiMmi»h»c€ifuiWiJenuntiMC4mmMi^ 
pfftt  tnUt  hnm  fe  indimmem  fervexe^ 
l^,  50.  -> 

Ojfettditur  ,cintrA  dt^^m  (fnttntim 
ttmmnnem  fttccHrri  dehtre  ^e(/vrt  bcn£ 
fiei ,  e^ui  aate  ieinStientm  nuliermmf^ 

fumtem  jffmtfft  mM^t  'K  tt» 

Et  ^acd  f^ltem  in fire  interne  cerlum 
ftteneri  dominnm  tlli  fclvere  melter*^ 
mesti  ,  ncn  ohjli^te  efued  ^n^mnw  df- 
k§ai^emUUnfmt^t^W^    i^n^  . 

phytcut^  ,  Vfil  ^jus  hasrcs  rcm 
cmphytcuticam  »  forte  pcr  ig» 
fiorantiatp  rcftityit ,  .©on  oppofita 
f pf^ippe  i^f^lfor^Qieatoruim  »  gtquc 
fllM  qdlti  QtefCluP  di^rqiip^  ff- 
Mtjpqis^  4(apec  Abi  mclMii^nu 
^!vcrcntur  ,  adhgc  nihilominus  ei 
Coinpcc^taliu4tcrocdium,  quo  domi- 

^Hffl  PSiS?  cpJPfft»  Ht Abi  folvat  ?  Rcf- 
pbindecur  adhiic  ei  cpinpeCQff  ^o- 

fioriimcntorupa.  Ita  oira  communi 
podlorum  Valafcus  dt  jure  empbyt.  q, 
aj.  ff.  if-  MoI.<//^.  +63.  ».  M.,(tdfnemi 
H^i^i^Cj^ifil^i^ftofibiH  traditrccc- 
ptttm  dTe  in  maceria  ineiioramefito« 
rum  ,  quQ^  \ibi,habe^  caufam  a  dGH> 
||l}i;^Q|,  l(ipet  fciat  fe  ha^bcfc  domiivum 
rcvocabiie  rci  mclioratx  ,  competcrc, 
iUi  a^ijoDcoi  ad  repctendas  mcliock^ 
^iones,  cAo  rcm  tradidGvit^ov^l^^ca^iiiil^ 
C|ccp^ionc  oppoAl*  IMfkA*»^^ 
in  his  cafibus  creditur  talis  meliorfh, 
Co;:  feciirc  qaelip^^.Vo^e^  animo  qbli- 
g^dl  CMDQ  ,  ad  qucm  rcs  devcptura 
c|^t       deucDirc  po;;?rat :  £^  ica  ha»^ 

itftt^^c^  cm  .^^^9^  mfmtti» 


tum  genoiiijir;9d  exi^MiAwA  rstlumi5> 
.raeliorationum  acftimationcm.  Unde 
jCum  cmphyteuta  meljorationcs  faw 
ciac  in  re ,  (juAm  habct  ab  ipfo  do^cnis' 
po ,  &  fcK9i|9«g<B<Qe»i(u|»ieAam tt£> 
xitutioni ,  iiQo4ubinm ,  quio  illi  di^ 
acf^iocompetftt ,  efto  rfm  tradideriC;^ 
^tcquam  dcmclix^rationibus  cxccpev 
rit.  Acccdi.t,  qvipd^empJhytcuta:  ctiana 
(:x.ipfocoD\r^u  emphytCctico  datttc 
9d^if)n^\Qlics  i.-quemadm<^ 
fluro  condu^ori  ,  qui  jneliorationei 
fccit.dacqr  ji^it^  ct  copdtt<flo  advcrfof 
(Jpnfuoun)^  Liminutltcrrefirnni'  §■  1.  jf 

13iiofib«^iiMiiT«|l9^^ 

Qim  ^cfpk»  ilidji»  cft ,  fiiiMi^ct  aKqnii 

xcm  habuit  cx  opntra^Ucilm  doftttni^ 
*jt  (cilicct  tunc  poft  f4^am  rcftitutio- 
^CQ  rei,petpre  pofljt  mclior^mcntapa 
yianiadi^^icx  coQtraii^,cciam  rcu 
ciifo,  ra3iu/.^ii^.  Idmitmt» 
fed  siies , i.  f  inqniliim,4ikeMH 
ujf.defttferfciehns. 

Siquaeras,  utrum  funilit<r  poflci^  »% 
fori  boDff  fidei»  quircm  8iicaamme«> 
HoniTic » v^mtnM^t^tiMm ,  oom«* 
petac  aaio.adi»peccQdaf  meltoratio^ 
nes  ,po(lquam  rcm  dcfmtno  tradidio 
Negac  communis  fenrcntia,  quam  tra-» 
dunt,&  fcquuntur  Antonius  Gotnci, 
446.  T/mri ,    $.  Burbofa  nhi  fffr*-, 
&  fO.  Qmpi^  deeif  ^to. «.  4.  Barciiali 
Linfim49,m.\f,f,  dereitiendicet.  h\9\ 
xapder ,  lafon  >  &  plures  alij  apud  Bar^ 
hpfam/if^r*,  &  apud  Valafcuro  infr» 
citandum :  Cimitur  eitjji.in/treejn  fiite^ 
ff.  4f.  ee/tdi(ient  itiiekiti  t  -ubi  dicitor» 
quod^ando  aliqnitmaHaraxit  Tcm , 
quam  putabac  cfle  fuam,  nuUo  alio  mo- 
do  poteftfccuperare  impen(as ,  qnaTn 
per  retentionem  rei.  Ratio  vcro  eli, 
quiacum  hicpoiTcflbr  putaret  rem  ef. 
filbam,nequedefaereil!am  rellttoe*- 
Iio»nonvidecur  feclirc  in  cameliora» 
tiones  animo  obligandialium./.  inhee 
judicfum,  §,  diverfum,  f.  crmmHni  divi^ 
dundo  ;  acquc  adeo  non  ccnfctuc  ncgo- 
Aum  alccrius  gciliifc^  undc  fi  rcm  tra» 

dac» 
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id;ic  >  «ntequitD  melioracioncs  rccupe- 
i5Ei£Doncompctitci  aftio  ncgotij  geftl 
advcr^us  dominum;  ncq^capparct  ali- 
ciCuluSj  quo  cum  fibi  babeat  obhga- 
ttim  ad  illas  folvcndas ;  cum  tradendo 
rcm  mclioratamnihilaccipicntis  facc» 
rpt ,  fedrcm  fuam  dominus  habcre  in- 
cipcrcCjUCdicituc  in di^*  i.ft"  *rfM^ 
oam  mclloracio  faftain  rc  alicnaccdic 
ipfirci,&;  confcqucntcr  ad  dominura 
rci  fpcAat.  Proceditque  hicc  rcfolu* 
cio ,  non  folum  de  mchoramcntis  uti- 
tilibus,  fcd  ctiam  de  ncceflarijs,  ut  ad- 
vcrtit  Barbafa fuprs  num.  i.&  j.i»  fine^ 
&  conftac  ex  /.  flMc  4.1.  /.  dc  ffetithne 
^iriv^//4/ii>quamvi$alij  coptrarium  af- 
Ikmenc. 

DiccJ.  PolTc/rof  cradens  domino 
1-^  rcm ,  antcquani  meliorationcs  dedu- 
ccrcc ,  cum  poffcc  cam  recincra,  con- 
ce(Hc  domtno  poilcinonem  oon  de* 
bium :  crgocompctit  ci  faltcmcon- 
didio  indcbiti.  Rcfpondcc  Barbofs| 
fmffM  ttum,  n.  negando  aDtccedcnsi 
XKtm  quando  conftac  aliqucro  habcre 
dQminium  rei »  eciam  poifcilio  ulis 
rci  vidftur  illi  dcbica ,  adco  uc ,  fi  tunc 
cxpellac  poirciTotcm »  non  rc'llicuatur 
poircffor,  fi  modo  pcr  fcnccntiam,  auc 
cotorid  cooftabac  de  dominio  expuU 
foris,  utrcfolulC  Mcnochius  de  rectt- 
ferMftdApe/e/tcrte,  renndii  t.  d  num.iii, 
Cum  igicur  polTcdlio  domino  eflcc  de- 
bita,  non  compctit  advcrfus  cum  con- 
didio  incicbici ,  cui  tunc  deoe^im  locus 
cft ,  quando  pofleflSoindebit^  fuic  cra- 
dica.  /.  tMdehiti ,  §.fed  &  ft  ^  f.  de  ffn^- 
dicfienc  indekitii  U  juxta  h^rc  cum 
indiifsl.Jfin  irea^  dicicur  quod  cra- 
dcnsrcro  roeliorataro  nihil  accipien- 
tis  fecit ,  fcnfu9  eft ,  quod  Uccr  poflfcf- 
fionem  in  dominum  cranfiuleric,  car 
picn  curo  h»c  efl*f  J  dQmino  dcbita , 
pihil  indcbitum  in  cum  vidctur  trax»- 
ftuliflfc.  Ali«  Q.bicftioncs ,  difiicvl- 
tates  contra  hanc  fcncemia^xi  ponit| 
^  foluic  jdcro  BarboQl  4  «»9. ,f^ias> 
^uia  fviqc  propcix  ]uriI|taruij9,c9Qfuir 
tp  Qoiiug.        ^  .  ^  ■ 


Limitafic  vero  gravcsDo^^oresdi-y^ 
fl:am  communcm  fentcntiam ,  uc  non 
proccdac,  quando  pofl^cffor  bona?,  fidei 
fecit  id,  ad  quod  haercs  tcnebatur ,  vcl 
ad  quod  facicndum  cogi  poterat :  ut  fi 
haercs  putativus  conflruxic  sdificium 
fieri  jurfum  3  tcnatore  i  quod  tunc  pof* 
fit  adiione  ncgotiorum  geAorum  cjus 
aftimationem  rcpctere  a  vcro  haercdc, 
cui  ante  ejus  dcdudionem  ha:rcditar. 
ccm  dcmiflic  Ad  quod  afFertur  /.  hxre-^ 
di/ds,  ^l.i.x.f  de  petii.hredit.  Ecita 
doccnc  Gloffa  ibi ,  ver.gt/fo ,  &  Glofla, 
in^.  ccrte tverf.ddifcAverit,  Infiit^  derc^ 
rum  divifone,  Angcl./»  /•  in fundo^  f#/,*» 
Adfrtem,ff.  de  rei  'vendicdt.  &  alii.apud 
Barbofam/if r.i        5.  Quitamcn  ab 
hac  limita,cionc  rccedit,  quia  rcpug- 
natgcnerali  rationi,  di^Ia  i.in  hoc 
dicium^^.diverfum^  jf.  ctmmuni  divi» 
dundo.  Et  in  fpccic  contradicit  illi  tcx- 
tus/»  /.  at  fiquis  14.  §.  /  quts  dMtn,  ff. 
de  religiofis ,  dr  fumptihus  funerum.  Un- 
dcrcccptumcft,  quod  fitu  putanste 
vcrum  hacrcdem ,  foluifti  iegata,vcl 
dcbitahxrcditaria,  non  compctic  tibl 
advcrfus  vcrum  ha;redcm  a^io  nego- 
tiorum  gcftorum,  fcd  quod  potcs  a  cre- 
ditoribus  ca  pcterc  tamauam  indcbira, 
qua:  illis  foluifti ,  juxca  Gloflam  rcpcp- 
cam  in  l.  fmli ,  verf.ftluilii^f.  de  nep' 
*'U  gffi'^*  nifi  forte  velis,  quod  pcf 
Cwam  folutionem  vcrus  hapres  Iihcrc- 
cur,  &  in  hoc  ipfi  crcditores  cenfcn- 
Cianc ,  ut  idcm  Barb.  curo  alijs  advercic. 
Quarc  ad  /.  hdreditas,q\i3i  opppfitum  vi- 
dctur  probari,rcfpondetur,  cam  procc- 
dcrc  in  cafu ,  qvip  ha;re$  pucativus  ex- 
pcnfas  fecit  nominc  hacrcditatls  jaccn- 
tis,  atquc adco  nominc  defiindi,qucni 
illa  rcprcfcntat :  &  propccr^a  illi  tunc 
cpmpccerc  aAioncm  ncgocij  gcfti, 
hjc  verh^  1.  nm.  &fer'vus,§. 
i,  ff.  de  nei^sttjs  <^efiis.  Inftitucrac  c- 
pim  dcfun<J^us  harredcm  fub  condi- 
tionc ,  fi  monumcrH;«m  fecerit:  &  hoc 
x^ionpmcntum  fccic  h^rcs  putativuSy 
ucconditipoem  implcrec,&  fic 
ledit^itefn  cpnfcqus/ etur :  liode  cum 
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m4hucha?res  non  eflTct ,  folum  nomihc 
tuBredlUTis  ilUid  monumcntum  fecit. 
tood  fi  atiquid  fcciiret  tanqus  m  ha,'rcs,  • 
riijc  nbmine  propH o ,  non  compecc^ . 
^  mi  aftfo  negotioruaa ,  /.  ^f^d* 
%!'f,  €»ndiIiione  mdMti.  ItCtn,  fi  pbfi 
a3itam  haTodkn.rcm ,  dubium  fit ,  an' 
fi)is  hvrrcs  aliquid  fccit  nomine  pro- 
^io ,  vcl  potius  nomine  hzrcoditario^ ' 
prxfua)6ndUaD'^ft^*6iflib  nomloc  prb-^ 
^fibf^it<^c'iUi.Cpinpetcr  nt^tio  gotio- 
rum.  Sic cumitrjs  idem BacboiiK,  ^u^ 
vide  A'n.  i^..  .  i..  ■•  ■ 

51    Pr^didis  tamcn  non  obflantibus , 
i|icdii^4febeVd'^eff6^  bo0«r  fider 
4i' ^tfet^^ierandas  mcUoradone$"rei, 
quamailtd  dcdu6^ioncm  carum  rcf- 
ticuit  ,tcncncmcrit6  graviffimi  Do- 
^orcs  ,  Paulus  Caflrenfis  iit  di^*  1. 
fm  drci^Ail  [fffemt  GiJ^de'exfe/t(/s^ 
ff  y.num,'!}.  &  VvValstfciis  ir  jt^m^g, 
^uajl.  ij.  nutn.  »5.  Molina^/r/^.  4^).* 
ilam.  %.  &  alij  apud  Valafcum ,  fcc  Biir- 
bofamyM/rtf  num.  to.tum  pcralia  ju- 
ra .  tutn  maxiKid  per  l.fi  me^  &  Titiiim 
i%v  f*  fi*'tertkW'f«tiuiif,  iea  de  rehs 
creditis  ^  ubi  ex  arquitatellactritur, 
lircs  raca  ,  feu,  quod  mihi  dcbctiir'', 
ad  te  pervenit ,  &  non  cA  caufa,  quare 
apud  cedebeatremaoere,  poflim  id 
et^gef^,€6  qit&d  boniim ,  iBe'  «qiitim' 
flr;  ^-4'  W '  miht  reddatur.  Nequc 
ftti§f^kcit  Antonius  Gomcs/»/»»'^,  di- 
ccni,  rcracdium  hujuslcgisnon  con- 
cedi ,  nifi  quando  aliud  non  fuppetit: 
t>bll<*flbvi'attttfiii  bdns  fideifaris 

pTovifum  eflc  pcr  jus  retencionis 
iili  conccflura  :  &  idco  fi  co  rcmcdib 
>irus  noneft.non  ciTc  illi  fuccurcn- 
dum  pcr  hanclegcm  ,fcd  fibi  debcr^ 
tm]mtaio>i''lioc,  inquara,  nonf  ficii> 
facic,  quia  femper  ftat  ratio,-'qi|^ 
hxc  lcx  nititur,  ncmp^  xquitasvqii^C 
non  patitur,uc  rcsmihi  debica  apud 
ce  permancac.  £t  bac  fcntcntia  rc- 

40aB4btum  pf^Q^at-  nbnrieompei!ereffi 
eo  cafti  cpnditionefl!» ,  /cu  rcpctitio* 
«em  ilidabtei^propfcc  cactoficf  ibi«4 


prefTas:  nontamch  h«%at  ,  qood  ti^-*' 
dcntt  rcm  aricc  dcduAioncm  fuccurri 
poftitpcr  alia  juris  remedia,  ut  per 
d0eMiegem^fime,  &ifikik  Simmet 
non  obftatratio  in  cbhtrariiim  all^V 
nam  folum  probat^ibn  compcrcri^^ln* 
hoc  cafn  a^f^ioncm  nepottorumgcfto-' 
rum  ,  quodl.iccmur.  Ncgamus  autcm* 
a^iajuris  rcmcdia  nbnfuppetcrc.Qaid'^ 
qaid  tainen  circa  bod  ut  J)m-j^roe4:*- 
t&rno,  cercd  proihtCrno  ,dubitandui!a^ 
noncft,tcncri  dominurti  rci  folvere^ 
rnclior.itiones  ,  quas  pofrcirorbona;  fi-' 
del  antc  rcfticutioncm  rci  dcduccrc  po*' 
terac ,  c^7uftUii|B'«(lqaica&  li«n  padae^ 
cur,acquisctim  aliebifaClttiii  (ocifprer>^ 
tctur.lmo  cum  in  hocrcgno  tcncantur' 
judices  dccidcrc  caufas  infpc^a  rci 
vcricatc  ,  &  conccmptis  jurisfubtilita- 
tlbas ,     3.  Ordin.  til.  ^i,  drWit  Valdl^ 
cusftfp.  recipicodam  ctiam  ef?e  ifi  rtri*' 
bunalihus  regiif  haiiC  fccUndam  (eo-' 
tentiam.         .  .1  ...  .  j 


yirim  empbfteuta  tenentur  etmj^ 
SMn'fimm^»Nim^ 

quesexrepercefitiim- 

^  - Mattfhytetifts  dU"    '       '  ■' 

.reeQtiV-  '\ 
'  .  ~     •   -    M 


>  • 


•  SememfmiUnegitivAeJleemmMnis ,  ^ 

verA.n.^i.  .  . 

GencrAle  eft  ,nt  fef  fcr  fubens  dmlninm 
revecdhi/e :  nontenettur  c empenfnre Tnelit' 
rmhiuskfefiaAS  cumfruathus  ex  re  per^ 
eeftis^Hw,'  ''   '  '  / 

'  P»lftfffr[hen^  fdei  ieiett^  eemfe^fgfe 
f^liertHenes  *  fe  fAclis  cnm  fru&ihuses^e 
ferceptis,  ^u^tenusex  eisfuausditiereepi^ 
fitmr,n,^y  •  .  .  • 
dicenium  fit  def^umhus ,  ques 
edids  nen  ienetur  reftituere\fimtUs*iu3^i 
ftehebUem  /eBtmttim  fum  HaetfMeki 

im 
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jtmcaftfitmftt ,  IkH  tx  «$s  nfifim^ft^m 
diihr  i  &  ifMAlesh  9m(iiu*»feMitfrtufa»$^ 

qui  iti  f'tnt  fcnffimpti ,  nt  ftttireperiatur  ex 
tii  dititr  e/faUs  >  Arg»HK^r»^ru  4^r* 

fidei  uett  eeiefeJ$itf  efiBmdiwr  tetdm 

Cum  dttitnr  emjhyteutsmy&fimilemfefr 
fcfferemiteituiteri  c»mftt»l*re'  nmUt^iiM^ 
msttimfrttSiku  eH  ftferteptis  *  itttejfigh 
4itr ,  nifi  titulus^  cfft»  rem  peffedii  JilMmpH- 
Sttive  effet  vslidai ,  vel  nift  refcinderetur , 
^ieHtexmunc  ,  id  efl ,  qanft  4  priitcipte  nPiS 
^Mluffet.  U  kis  enim  eitenttht  tte»  tnh 
^  ,  ienetm  tm  temfenfiiHmil^  fietn^ 
jgB^peffeffkfhndfUeinm*^. 

Vtrmm  in  ttlilms  eventAts  teneitnr  di^ 
ifimcem^enfitifinemfacere  etism  cumfru- 
Mtkiu perceptis  exipfts  melierutpnibns  ^ 
friim finteiiiiM  knf  in  re,  9»  f  ^ 

SeemtdsleuuistUvtrkr^  #•  1 1* 


Vinta  dubitado  eft,  utrim 
empfayceuu  cencatur  compen- 
isR  M  «DeliotMneoai  cum 
-  firadibur,  quos  c%  re  emphyceutica 
perccpit.quandiu  Empbyceufis  dura- 
vic  ?Rerpondetur  negativd  cum  com- 
XDuni  fententia,  quam,innumcris  pro 
cacetacis»tradit  yth&m  dtjtnttm' 
fipelttkt,imi0»t$  M^  t^.ubi  idem 
docct  de  quocumquc  pofleirore  ha^ 
bente  domi  nium  rcvoCflb!le,ut  de  pof- 
fcfforc  maiotatus ,  qui  rcs  ipfius  maio- 
ratus  mclioravit ,  dc  bcrede  • 
wmidUtucib^deoibfiaiaaftri»»  <t  A- 
milibus.  C^odctiam,fdMlfiill)fl,tra^ 
dunt  MoUna  difp.  ^6^.  unm.  tj  Barbofa 
4n  d.  L  divirtii  l.  p^  \.  §.JtMdli,»tim,  44. 
Molinajurifta/it.  udeprimm»iji^tMf. 
xUt^mm,  tf«  Plfiebit 
nfeiadtMdM  «nNfilinw^ t.  t^.  f> 
• .  miaM;H,'^Jitp,i^.intm  «i.  &  fe^nenti,  & 
Gama^«-i/^i«,»ww.f.Qui  omncs  id 
tradu  nt  pcr  Gloflam  reccptam  w  /.  em^ 
fter  6f»  iHrie.,fMf^JitmhSMfiief,Jii$^ 


%^i^etl»9t,  ftakid  ^eli,  quia  emphy^ 
ktuta»  ^Oeffor  maioratus,&  quivis  alb^ 
Us ,  qui  jurc  dominij  rem  pofiidct,  facit 
fruff^Usomninoruosabfquc  uila  obli- 
gationc  iilos  rcdituendi:  amittertt  au«  ^ 
cem  boi  ftudos ,  &  iik  effeau  rcftitue^  • 
t-e^  (idebita  fibi  mdidintioiifi  tenim^ 
.tio  Cum  iilis  eifet  coihpebrahda.  Cdi>- 
firmatur,  quiacutamfrurtus  rci  rticfi- 
oratai,qtttl^retiura  mclioramcntorum 
^bujubbodi  pofletforem  omnino  peit 
iitteabt,ptoa&a6fi  frotftkis  |iei«e^  c»- 
dcrcnt  loco  pretij  feucompcnfiikiotiinj 
ipfi  pro  mclioramentis  dcbitar ,  fcque- 
retur  talem  poiTeirorcm  fibi  ipQfolvcre 
.dcfuo,quodcft  ab(ijrdum. 
. .  Oppbnes  meliii«io|Mt4d«  . 
-ftfoeboius  IRdei  compeiifiifidft.  Ibilc 
cam;^dibus  ab  cbperceptis././irMr^ 
tnSyjf.  de  tei  vendicMtivne ,  (jr  l  fuper  em^ 
-jptif  Cadi  deevtiiientb.  Quod  procedit 
dooti  {kAkm  de  firtt^btor«xhmHbus,fed 
etiam  de  confUmptis,  qUos  talis  pofl^ 
for  fuos  effecit,  /.  benji  fidei ^ff.  deictjnU 
rend$  reram  dominio  :  crgO  fimilitcr  j 
quamvis  emphyteuta,  &  fimiles  pofref- 
Utfes,  qui  )urepropri>  dominij  frudut 
Ki  pectipliiiit,  it}oi  ladaAk  flios,exctt* 
iaodl  hoft  ront,  qiio  miuus  dcbear  me>^ 
iiorationes  cum  illis  com{>eo(are^  Kcf- 
pondetur  noh  valcre  hac  in  parce  argu^ 
mcntum  apo0eflbreboh2  fideiadehi« 
phy  Miili»&fimil«r|ibA}flblies  babeiitdt 
dflminbimrevocabile ;  quia  imprimis 
emphyteuta ,  &  alij  po{fcflbres  fimilet 
nunquam  tenentur  refkicuerc fruiflus , 
quosjure  fui  domioij  percepcrui^  etiS 
'fi  apitd  eos  etteat»  Vel  ck  illit  lepeff- 
ancurdttlQtet,  qoaildo  rem  rcftitBMBAr 
poflcflbr  autem  bon«  fidei  tcncturro- 
ilitucre  etiam  fru^lus  confumptos,qua' 
tcous  exciscftfadus  ditior,2uxcac&- 
ffiObem ,  &  magisreee^mmwHiiiili 
. Jiltbol.«»iL#jr^ffif#  ,fdeM  iiendi^ 
•  MmUf  lODOcchtij,  Abbatis ,  &aliof0 
<iuampluriurh ,  ^uos  iat^refert  eos  £b- 
4]aeQs  Sanch.  temc  t .  tM  Decdleg^  lib,  ue» 
is*7r.QoA  foDtentia  retcDta»pIaiiam 
'  ""   '«MU^r^^Qfl* i  ib  Mdi 
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<xim  talibtis  fruftibuscomptfnfare,qua- 
^cnus  cx  illis  reperiturdiciorjcutn  cju(- 
nodi  coropeDfasio  nihilaliud  fit^quam 
•dfebicft  taliooi  frudiittin  reftitatio. 

Dcinde  >  licec  fcquaniuf  aliam  (SBf 
'  -tis  probabilem  fentcnciam,quam,miit^ 
tisrclatis  Authonbus,afFcrc  idem  San» 
chcs  «.76.qua:  doccc  non  ccncri  poffcf- 
4R>r£  bone  fidd  refticucre  firadus  i  ndu- 
ftriales  iam  eon(biDpiot»etiam  fi^  itlit 
inveniator  dicior :  vel  eciam>Ucec  cales 
firucf^us  ira  fint  confumpci ,  ut  poflelfor 
lion  fitcx  iliiscffcdus  ditior(inquo((> 
cudo  cafu  covemuot  DD.no  ceneri  cos 
fefkttiiefe>affliiictii  his  fuppofitionibus 
pecnUaresfacidnesafiignac  Barb.^^>, 
4«.  &  41.  bb  quas.hic  po/reflor  ,  fi  nie. 
'    liorationcs  fcccrir,  dcbcat  cas  conpcn- 
farc  cum  Cjufmodiiirudiibus»  qux  raci< 
•ooesnod  milicail6iti«mphyceuca,  nd- 
que  tn  fimilifiDS  pofleiForibus  habentl» 
bus  dominiumrcvocabilc,  l^rima  racfo 
cft ,  quia  cum  pofleffor  bonie  fidei  fru  • 
^us  percipiac  cx  realicna  oeq;  habcac 
.aaaiam  %  dominDk  non  deboitex  jnng 
^lgorefacereillosfiiosv  &d-reftlnsfe 
^s  domino:ex  a:quitatc  ramcn  confti- 
■tucum  efl,  ut  in  compcnfationcm ,  cu- 
ras>  &  culturo;  frudus  confumptos  fa- 
.ceffecfoos,  §.  fi  :ftitk»mdtmittfi ,  Jafiit. 
4*  ftrmmdMfmH ;  ety>  quantmnyis  it 
beoe  curareric ,  &-  melioraveiic » noa 
rpoceft  pro  ca!i  melioracionc  cxigerc.ni- 
liquancum  ipfa  melioracio  exccficric 
^anes  &udus  percepcos ,  ctLam  con^ 
iiimpraSyCmiihijamin  compeniaia»* 
JKm  melioracionum  fuerintcooeeS. 
Sccunda  eft,quiaex  folaetiara  arquita- 
tc  pcrmilTum  cft  poireirori  bonacfidei , 
UCpoilic  rcciocrc  rcm  ad  obciocndum. 
•Mecittiii  iiieIiontiooom,c&ttlni  nicBOk 
jBfesdeamnon  fpcdenc,  fed  potiia 
iblo  ccdant»  §.ex  diverft .  Infiit.de  re- 
^itmdivifioneiQxxm  crgo  jus  non  iolcat 
Jldmiccere  duo  fpepialia  circa  idem ,  /. 
•^Ctd*  de  Ms^m^ifittc  /ncque  ali- 
.^tti  dttpliflioimcgiavawjBAqiiemi 
rtn  uno  gravat^ifiidiQfelevtte.^leaB^ 


rando^  merit6  conftitutuiii  eft,  ut  d- 
pofrclTorbona:  fidei  rem  mcHorave- 
ric,cencatur  fru^us  pcrccptos  cum 
meiioratioiiilHiicompenfare  v  non  ob« 
Aance  quodfruAos  fint  coofotnpti ,  & 
quod  alias  eosiotegrd  lucraionifVtfofii 
que  alicujus  compeniatioiliS|attCt<6fti- 
tutionis  obligationc. 

Cascerum  hx  rationes  licec  videan- 
tur  efBcaces  ad  probandttiii  •  debere  ^ 
pofleirorem  honx  fidei  compenfato 
melioraciones  cum  frudibuscciamcS-' 
fumptis.quacenusex  illis  effc^las  efl 
dicior :  tamen  mihi  non  probanc  d&- 
teceetUMncascompeiifiieDcam  otnni- 
06  eonfuiiiftit ,  oKqaibiwJociiplociot 
non  invcmtur;  quia  Mih  refticoeildls 
iplbjurcnatnral';  deoblignrur  ,  &  non 
ex  fola  a^quicatc ,  vci  conceirionejuris 
poficivi ,  radooe  cur« ,  aut  cultura,  uc 
fiorbofacoiifidecat.  Uodecf«do  «qo^ 
parandunrcifc  hac  tn  parcc  poifeirofeiii 
bona;  fidci  cum  cmphvtcura  ,&  fimili» 
bus  poflciforibus  habencibus  domi- 
niumrevocabile  j  uc  nimirum  ,quem- 
admodtvfi  :lii'Jioo  cedenMr.tbmpen- 
fare  fiias.iiielioc8dones  cufn  iiHs  fra€tU 
bus  raciooedi^i  dominij  pcrceptls.fic 
.ille  nonccncacurcompcnraremcliora- 
tioncscumfrudibus  confumpcis,  ex 
qnibus  noii  eft  eftbaus '  dttibr.  Qu^ 
fententia.eftCornei  apud  ^bofam 
ffffnt.  4:.  licctidcm  Barbofi,  &  plurcs 
alij  repugnent ,  inter  quoseft  Sanch,^/. 
c^.  li.Mnm,  14.7 .pcr  racioncs  fupra  tra- 
ditas.-  Advenemem ,  uc  calis  poffcf- 
for  cenfeacof  noo  efle  effiDans  dtrioc. 
debcre  habcci  rcfpe^u,  rum  ad  csBCeca 
ejusbona,  Cumeciamad  mclioracio- 
oum  «ftimacionem  fibi  dcbitam ,  uc 
VideUee^.-confidcratis  omnibus  ejus 
^nls  <8(fiaolip(k  meiiocasiolium«r* 
dmaCione,  nihil  ampIiusA|mdeuiiiiiH 
veniatur,  quam  alias  habm,  eciam  II 
rcm  nonpofrcdlifec. 
■   Uj!*^?°f^^*^%^«f  nQtandu,tradi- 
tiipcindpaiemoelblutioiiemprocedc- 
ce,  ntfi  titulus,  qiioonipbyeenEi:,.& fi* 


Digitized  by  Google 


.  ifUtolAv^  eA^  validus ,  m  'tiuctm  ipHi 
•muUuS)  ve!  cflo  validus  cfTrt,  r^liqua 
cauft  rcfcindereturj  prout  ex  nuncj 
ideAjquaft  a  prtficipto  non  vaiuiiTctjUt 
^jiiAsdoficdefiftv^^  m^iorbottvficio 
■dflkutiDtiis  contradlutt  empbyteuti* 
«urorefcindcret,  Nam  tunc  pcrindc 
tcnebitur  talis  pofleiTor  con  pcnfare 
meliorationes  qum  frudibu^  pcrceptis, 
acfieflet  pofreirorb6ttaB  fidei ,  ut  bent 
con  PanorVnitt  FerltnO»  Valafco,  Gra> 
cia  Sl  alijs  traditBarbofa  inti/cfai.  di*- 
vartio  ,  fntli ,\.pArt.  rjHm.  4.5.  &fe(jq^ 
Jkacio  cft  apcrta  >quia  cum  tuulos,  aut 
Aatim  a  prlnctpioibltt|D.p«tativ^  fne» 
rit  !raiiii]]tVtat  ita  reictndactu^ ,  ijttaii 
iecDper  fnertt  nullus,  conftdctatur  em- 
phyteuta  ,&  ftmilis  poflcffor  ;ac  fi  tan*- 
^tum  fuiflctpofTeflbr  bonae  fidei :  &  ita 
fucccdit  dicia  Ux fufnftits^  f.dc  ui  ve»- 

4i€»H§fie^  quaconflicniCM^-,  Ht  pofel^ 
Jbr1>ona:  fideicoflapeDfet  jndiocacio- 
nescum  frut^ibusperccptiSi 

Circa  hoc  tamcn  qua;rcs,titrura 

^7  talis  poflcflibr  tencatur  cum  mcliora* 
tioDibus  compenfahs  firuAos  percep* 

.  tos  exipfirtndiotationibusi  vel  Co* 

'  Jjumeos.qui  rei  feclufts  liQelioratioj9i-> 
l>us  refpondcnt  PDuplexefl  fcntentia. 
Prlma  doccc  tencri  compenfare  tara 

•  frudus  pcrccptOS  refpondentes  rci  > 
.qoim  etiam^  te()Ntfideiitei  ifieIiora<> 
mentis.  Hane  toetor  cuil.aiilt  9aN 
bofa:  fuprafub  nKfner^  49.  ubl  proca 
adducit  Ordindjtonts  LuCtUffds  libro  4. 
^'t*  48.  §'  7.  quac  de  poifeflbre.  isaiac 
fidei  id  ezpseflb  deoeci|fiitf  t  afiqt»  ita 
jodiCTCoia  faifle  pef  qiiofilain  loodec- 
nosSemtores  Lufitanos  teftatur  Ga* 
xna  decif  564.  fiHm.  »i.  Deciarat  au- 
tcm  fuam  fententiam  Barbofa  nnm, 
dfa.  ut  non  teneator  podrcflTor  boos 
^dei  compenfiffe  meltorationecdefira^ 
iRibns  perceptis  cx  ipfis  melioratiooW 
fcus ,  nifi  talcs  fru(^ us  cxtenr.  aut  cx  il- 
iisfitfa(J^u<;locupletior.  Idcmquc  ad 
tpittere  debct  Sanches .  quateous  Uh, 
tci»J>t€*Ur,  csp.  23.  mni»..t47.  docec 
teoeci  poC:l&)cefii  b(m..iidcli^ 


tucrc  frudus  extaottfS  pefceptbs  ex 
meIiorationibu«;a  refa(flts.&:  confump. 
cos  ,  quatenus  cx  eis  efl  fadus  diriori 
Ratio  bujus  fententiss  eft }  quia  cuni 
meiioraclones  faAae  Jn  te  olieiia  cefc 
dantipfi  rei>  &  confequenter  eodeta 
fure  pcrrineant  ad  dominum  rci ,  ron 
minusdcbcnt  rcftitui  dominofru^ufe 
cx  ilHs  pcrcepti ,  quam  pcrccpti  cX 
ipia  I  iiode  qbeiudmoifl&m  fini« 
duftperce))ti  e^re&ompenfaridebeoC 
cummelioratiohibus,  itaetiam  com- 
pcnfari  debent  percepti  ez  iplis  xbetil^ 
orationtbus*  :  •. 

Secunda  ((intentia,  qbt^  prota-^i 
tsiiiorem  judico,aflb»)at.oon  tenerl 
didum' poiTeflbrem  compenfare  fru- 
dus  pcrccptoscXmcIioramcntis.HgnC 
relatisalljs ,  terlct:  Valafcus  dcjtfre  em- 
fhyteutico^  quxfi.  25.  »um.  li. ubi  ait,  ita 
^feoddieiddlcari  iaS^Cii  tufitanoi 
4Uodetiam  teaaturGami  Mf,.i^ 
nnm.  1.  ffri.  ubt  reptobat  cbntrariam 
opinionem,  dicens,  nec  juri,neenyl!o, 
Scnatus  confentancam  efle*  Eandena 
Iboteotiam  tenet  GutterreSiMercs^ 
Garcia»  U  alijapud  Bar1>eflUD  {ufr*^ 
tenetetiam  Mollnaifr}^  4>i|i  ^m^fx 
Fundamentum  fumitur  c*  ipfa  hatuf  - 
rali  sequitatc ,  quac  non  patitur,  utquiS 
fru^vs  fuaruui  ineliorationum  compur 
tare  co^tor  tn  pretiura,  h.  comf)en^ 
■fion^  carundcm  meliorfltiohOm.&fiC 
de  fuo  fibi  rolverc.Necobftatratio  prd 
contraria  fcntentia  addu^^a;  quia  Hcet 
dids  meltorationes  cedat  fo]o,  &  qt)dr 
«d  domioiaiii  pectiiieaiicad  doQVlotitil' 
ipftusfoH  I  tamen  quoa4  cife^Qtli-iCt 
fpci^antad  poflelTorenl ,  qt^i  evittAt^ 
acfi  cflet  earum  .dotoinus;  qui  proindo 
fiiiAusearpm  percipit  trrevocabiHtcr 
abfque  obHg^atione  ilios  reltituendi,vel 
iompenfindi  com\if»fis  mdl(«cwioiii«. 
bus-  Nequeetiam  facit « quod  ati&rdtf 
exOrdinationibusLufitanis.culoquaiv* 
tur  de  poflrflbre  malfe  fidci  >  dc  quo  cft 
diverfaratiozCum.in  pxnam  of  potuerili 
impooi,  ot  teneator  melioraciooes 
ii^cpaipeoftteCDca  6uftihoi^ot 


\ 
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e»  ipfo  pcrcepic  j  fccKifa  vcro  ratiorw 
^«enx»Guis  probabilis  oft  lcBtentia, 
-srttod«a»  mettiretm  oompefiratio* 
pem  £icerer(ucvideri|>occilaptJd  Va^ 
iflfctMn  fHb  daU  n»m>  t^,  &  <mfuk.  <|4 
Sanchcs  /r^.  »>  Decihg.  c,  ij. 
«44.  c>  «of.  id>i  plutes  i&  tttraavtf 


9im  mfinnuMtt  1  ocerefiM  tm 


^UMMARIVM. 

ttitffmemimt . 
kfiSiefi  dnplex :  dterum  Ittem :  ilternmpi^ 
'4ens  tijMdtumdicKtnr  Ittens ,  <^  quedfe^ 
Ums  i  &-cujiifm»md§mmf»md$  mtrumi^m 
mcrefut^vmm.^, 

4keref:tt  fmfrietdrh  rei  emfbiftemiu 
«j%Md  domimtnm  direffnm  :  &  en^hjtt»* 
9d  ^ttdutile:  fimitA  vere  EofhyteMfi 
ngreditmflemtjam  *d  frefrittMriitm ,  /• 
m^hwm  Ptmfiiftmim  ^  tmm^^i,  witim 
tfo. 

Jfm feiumimcfememtm  Utems  ^fed  eti^ 
dm  fnems  Kcrefcit  msierMtai ,  cmm  qmmU* 
r*te  mmmMnt ,  &  femie,  cmm  auMlitmfm» 
AWm.  ' 

fvmfteriiivremiemim  bums,mff 
tmt ,  i^d  rei  emfltjtemiem  sici^t ,  mtkii 
fmfhyteMtd  ,  vel  eju  htfedi  (elvenAtm 
•fi ^  fimitAEm^ieufi ^  nifi  illAmcce^ieft^ 
'Bsfiiiffei  exfenpsemfhytemm,  e§dmmam, 

^ddeimerementetifiitd  tilnii  ffi^ 
trifticmis  rei  cmphyrentica ,  vel  mdierttni 
etccef^it ,  nt  ijuiuda  emfhjfteuti ,  vel  peffeffer 
mmermnsfrMfiriffit  fumdum  cenjumdum 
mnfrMdhSmfhjteifiifftei  mder$tm  feH* 
ft$e^mm,6i, 
•  SL^medKnnmtm-wmdkMmCmAem.mm^ 


fnfet  reemfhyteutiet  eret  cenfiitmns ,  m 
ulisredemftiefilum  cedut  imutiliufrm  />- 
fiBS  emifhyum* ,  ^  hdrrdum  tilius^  iu  m 
imifmmiemmfiewHmm  fufjeformm  «^i>miL  ' 
fkytmieiemmfeMt  ^femt^ermmmemitlisM^ 
gite pra  tali  Cfnfu  e/J  fgivend»  \  veL  ekdtl 
*ti*m  im  ntUtts^tm ,  &  piemem  lihrMtim^ 
mem  iffint  tei,  ium  deimafsftt  fnrfus 
Mherm  m  teH  miere,&  fme^HSetremfem^ 

SiemipbytemtitMnmemfltfMitScm.k 

Cemfu  LtberMvit,  ut  iiii  ennsfrerfms  extim' 
xerit  ,miCfofieM  ean)  ftmili  emere  grtVMvit^ 
tltfeeerm ,  cum^enfMndmm  iUi ,  emt  ejai  hm» 
fmiitefifeeteemyiinmemUhenmitt  feriak 
llr,  Mc  fi eem  Mlit  mtdemelieraffet.  n. 

Amfervitas  tcfnifitM  reiemfiyteut/e£ 
etdMt  en^jteutM,  vel ejns  hMredi^  itaut  ilii 
filvemdMfii  ejnsMfitmMtie ,  efnemadmedum 
^meSmmmmmtiediBmtfi^  Sieffemdetm 
cum  difiinBiune.  6^. 

i^trnm  ihefemrns  imventnt  im  fimit 
tmfhyteutict  pertiiteat  sd  emfhyteutdm:^ 
mifotins  Mddemiimmmdtrednm  t  mnm.  6f. 


VAd&-  ttttt  mittgto/tBn^^  tfotB  it^ 
pfflefeocctn  quarllloncm  venU 
rc  pofliint.  priino  cnim  po- 
ceft  agi  de  augmcnto,feuincremento, 
qnod  appeUant  slbmitiut..  Qpod  dii. 
plex  eft,  akooai/dw^/MMM  jdienniiL 
Incrementnm  imms  dicitur ,  qubd  pro. 
ximumftumenpatilatim,  &qunn  fme 
ienfuadiecitfuodo.  PMtensrcrb  did- 
tnr  iafula,  qos  iotordnoi  io  ipfo  flumi* 
neiMiftitar.  Umimqoe  effidtar  .eiai 
domiiii.citiaBcitfbndus.cuI  adjtcitur, 
auc  proximiu»  acccdic  Si  tamcn  flu- 
mcn  fimui  dctraxcrit  partcm  aliquam 
fundt  unius,  eamque  adjuoxeric  fundo 
alceriat ,  iMiiet  ejua ,  cu  jus  aaceaieraii 
Item ,  fi  infula  eoafcacor  in  medio  flu* 
minis ,  cfBcitur  corum  ,  qui  utrinquc  i 
regione  habucrint  pracdia,  cllquc  in- 
tereos«qualicer  divideoda.  Quod  fi 
cxuoa  parce  rip^  amlti  hatiaetint  pr^- 
dia  diverfii.patcwasioiiil;  flo4>oodea- 
tia^tuacmedjwm  'utM^»  va^ 

los 
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,n;  Difp.  III- 

&gHmnp9iptatttti  lotSr  eos  eft  clivi* 
denda,  proatctilibec  cvfcTpoiidet.  $1 

vctb  infula  «ixirfipscfticrit  propinqui- 
Of ,  tota  cedit  dooaino  iilius ,  auc  cis , 
qui&regiodcpnBdiababucrint:  fiau^ 

m  prcdlf,  ftpofteftacctercat,  adcoqne 
extendaturt  uttodpiaceOe  ^  regione 
altcrius  prsedij ,  tota  pcrfcvcrat  illius , 
cujus  ancea  crat  t  <iuia  tale  incrcmen* 
tam  cedtc  ipfi  iofttltf ,  &  conftqiiefiier 
^laftTity^  ilMm  ^  pmnc  bacc  omnia  ha^ 
benKlir  ,^.  ft*terety&  fetiutMti ,  injlitt 
tU  rertimdivifitme ,  &l,  »deo  erge, 
&  l.  infaU.ffJe  ^qmetide  rertt/»demi»ie, 
tradunnirqueaMoIinal*»»  i.  dejtt/i* 
$i4,difM7')t  »,iAVtk&odepmem^ 
f.  t6.«».4..BbiptMaddnnt  circahu* 
Jnimod  i  incremeoca. 

Quibus  (uppoficls ,  illud  caoquam 
verius ,  &  rcccptius  pro  ^cfcnci  quae* 
IHooo  ceneiidaiii,tam  inccemencoRi 
ItMM,  qo^m  fMtens  accrefcere  propri* 
etario  quoad  dominitm)  dircAum  ,  & 
emphyteutas  quoadutile:  finica  vcr6 
Efflpbyccufi ,  plcno  jure  ad  propricta^ 
rium  rcgredl  fimul  cum  ip(a  re  einphyk 
teutica.cui.  aoceftc,  Sic  Valafcut  dejit^ 
wtmfityi.  f .  15.  mn».  10.  ubi  declarac  ita 
debcre  accipi,qua;  lacius  tradidcrac 
f««y?.  t6.uhiitum.  4.  abfoluc^  dixcrac 
bu)uimodi  inctementa  oon  cedcre  do* 
niiiiodirefio,&Mol.Mii#».  drj»/^ 
difp^  4tfs.  cum  Julio  Cbro ,  quem  re- 
fert.  Idem  in  fimilem  tradit  alter  Mo« 
lina  lib.  1 .  de frititef.  f .  itf .  tnttit.  »r.  &  /rf , 
ubidocecnoniblumincremcncum  kr 
SfiM  ,ibd  cKtem  Mftiitf  •ecrdbefo  na- 
ioratui  ciittiqadicate  maioramsi 
^do  cum  quaiiuce  feudi  C  quamvis 
de  hoculcimo  muld  dubitent,  &  coo- 
crarium  ex  confuetudine  cenendum 
csifUmenc ,  oCTidete  eft  apud  ValaA 
xxaad»  f:t4,mmt,  t.>FunQame0Cani 
^ ,  quia  qoae  natnfalicer  alicui  rei  ao- 
crefcunc ,  eodem  yan  cum  illa  cenfen* 
tur,  eoUcnaque  acquimocur,  non  novo 
)urc ,  necdiverfo^primo ,  ucpluribua 

leUtis  Qo^Qclbiy  pfidicMAIim]ucifti 


dm  M,  tl.  ergio  inciMMMiiiii,  qnod  fiiii* 

do  emphyceutico  accedit,  five  ^t  b* 
tcns ,  five  paccns ,  codem  jure  ,  &  cum 
qualicace  Emphyceufis  acquiricur;  ac 
proinde  ad  proprietarium  (pedlat  quo 
ad  dominium  dlwAnm  %  fitademphy* 
CeBtamquoaducile,  ficut  ipfe  iuodus 
emphytcucicus:&  quemadmodum  iflcg 
finita  Emphyccufi  ,  pleno  jure  ad  do« 
minum  reverticur,  fic  eciam  incre-' 
mencitiD.  Kec  propcef  iUild  aliqoid .  \ 
foivendum  eft  ipfi  emphyteut» »  aoi 
cjus  hcrcdi ,  ut  benc  advcrtit  \iterqu9 
Mollna:  quod  fecus  eiTec/j facflo,  &  ex- 
pcnfis  ipf;us  cmphyceucas  rcs  cmpby* 
teucicaaugeretur  aucmeliorarccur,  uc 
ex  fuperiorilMs  conftac. 

Secund6dttbicartpoteft  deincm*^^ 
menco  ticulo  pwtfcriptionis  acquifito, 
ucfi  cmphyccuta  leRitimd  prxfcrip- 
fic,fundum  coojuodum  cumprasdio 
emphyteactco,aii  caU»  fiindos  Oedae 
tantum  ipfi  emphyceocss,  vdpocias  . 
Erophytcufi ,  ita  ut  quoaddomtnitMli 
diredum  pertineat  ad  proprtetarium,' 
&  quoad  ucile  ad  emphy  teucaro  >  Rei^ 
pondecof,  qood  vel  1^0  incrementum 
pnelcripcamfiiicticulo  Emphyceufis  ; 
camquamresad  ipfamEmphyteufim. 
pertincns  !  velex  alia  caufa.  Si  ptx£' 
cripcum  Ac  primo  modo ,  cedit  precul» 
dubio  Ipfi  Emphyceufi,  ut  in  fimiii 
do  foocqoiflcaespfttfcripeiotie  juik» 
Ca  rem  maieracus  tmdic  Mol.  Jurffts 
lih.  i.  de prim0g>  c.  li.  tutm.f.  &  in  fpecie 
Mol.  Theologus  difp.^6^ 
Racio  eft ,  quia  praefcripcio  tribuic^ 
qoodticdhis ,  (ub  qoonss  ^oAdi^baCQf^ 
&pr«fi:riptaefi,  tribueret,  fi  efletvei» 
rus,Glofla/»/.t.  Ced.  defervit.  &  Do- 
^orescommuniccr:  crgo  quando  em- 
pbyceuta  ex,  przccdcnci  ticulo  £ra- 
phyteofis  di^um  incrementum  pra(* 
Cfibic,  diod  acquirit  tpfi  Bmpbyteufi  ^ 
&  cum  qualitace  Emphyteufis ;  nam  fii 
prccedcns  titulus  vcr^  fubfiftcrct  reG» 
peAu  talis  incremenci,cam  qualitacem 
producerct.  Siautemfecundo  modo 
ftfyfttijyiiim  »aoqiiitiiBr  ompbytieii* 
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ts  pftffbribfetit ,  SthdiltQm  ptciio  jtiris 

fis  ?udnfimilidc  irtCrcmenr'">  maiora-' 
tus  tradit  cum  alij^  Molina  j  iiriTKi ,  /f*j 
pr*,  &  paict,  c)ui'a  ciimtak  incroincn- 
tttiiiHtektTinfbiDom  peiemphytJiuiciCi 
cliverroque tihito  fitiiraErcripCQrn,  MilA 
Ja  cftratio,  ciir  non  dcbcat  acquirifimj 
plicitcr ipfi  prorrcilbomi abfque  qusAU 
iaccEinj^hyccufis.  .  -         '»  r  r^iri 
%  1  •^tfkid  |)oceA '<^uxi1 ,  A  fes  etfpliyi 
teaticiir  obligata  eiTcc  alicui  Cenfikf^ 
fircimpofiro  a  domino  dircflo  ance 
rmphyrcuticationcm  .  five  ab  cmnhy 
tcuta  dc  liccntia  domini ,  &.iaiisC^n* 
ruspodeiredtoierctur  ab  emphyceu' 
ta,  an  jd  cedatili  ucilinneinjAc  wmki^ 
tnivlpfiiis-Bmiihyceutis .  ita  uc  dein- 
ccps  maneat  rcs  emphytcutica  prof-^ 
fuslibcra  atah  oncrc,&tam  adrcnucn» 
tesemphyccuras,  quam  ad  dominiinA 
dire^m ,  fTbita'  Emphytculi ,  frne  lllo 
'  deventura  fic :  velfoli^m  cedac  in  uti- 
;titatcm  ipfius  cmphyteuta: ,  &  haEredu 
iiUus,ita utin  qucmcumque  poiTcffb*- 
-temrcsemphyccuticatranieac,  (emper 
4naneatett  oblig^na  proitlo  Cenfu  CoV" 
vendo?TraAac  hanc  qua;Ilioncm>  fQ 
.£miii  Molinajurifta  l.b.t.  deprimeg.t, 
-I0.rt.i6.  &feff.&fip.  26.         lo.  lo- 
'quendo  de  poiTeirore  maioratus ,  qut 
4umiiumCen(Ulafupcrre  m^aiprattisde 
•Regis  tieentia  ioippftnMn  (edettit; 
iblvitqueis  Aodior/ilandamhactnfil'  - 
rfTc  intcntioni  redimcntis,utniminim, 
li  ille  Ccnfum  redimat  ea  Icge ,  ut  fcm- 
{Krrcs  fibi ,  &  fuis  I^actedibus  mancat 
pbligaca ,  nihil  pec  tdeln  ralein|>cte» 
neinBm^hyzeofivfcu  maioracul  ac* 
Tefcerc .  fcd  fotam  utilicatem  ad  ip- 
/iim ,  &  fuos  ha^redcs  fpcctarc  ,  Cen- 
■fumque  ipfis  eirc  folvendum  cx  cali  rc, 
tn  quamcuoque  pofldlbrem  deventatf 
4)iiodpcobatextcxtu  fmgulari  />/.  p*" 
tef.filhm ,  i»ffimip»t  f.  de  legMis  ^ .  ibi,  . 
5  prhre  ih'/e/fHefitem  creditorem  fignO" 
tis  y  hjp&thecAve  vcmine  trsnfiuUt,  Si 
autem  Ccnfum  abfoluti  jeditnactalt 


jgmpbyteufi. 

ftHeo  onere  fimpHdter *  Mbeiaiii-  •»  €t 

tranfiroriam  abfqac  $Ho  in  ieqjtiiBilte^ 
poiiciforcs  ,  ira  ur  deinccps  non  poffif 
diciusrcdcmptar  camobiipare  pro  fi-i 
milf  debim  abibrfniovafacu  I  cate  ;jquia 
curo  iimpltdeenliUi)iiecdic|a..lo9erfb  Y 
fai  tom  Rieric  defaisa  «i,Om  ni  n  q  f^rpfer» 
cmpta  a<J\io  ,  quarilJrcx  tah  folbrione 
compcccre  poto9B.ad>-cm  po^caobli'< 
gaodom,    •  •  r  •.•  •»  j  •  •       x\sii\\\  • 

ifttlMCQtcfmiim:iioii  -plaete^nin^ 
pTitterqoam  qu6d3diA<|  Lf^ir<  fiBHm 
criam  pro  hoc  fccundo  cafi*  .iddecor 
pcrmittcrc  ,  ut  qiii  rcm  obhgnrfpfohi* 
^icam  liberavic  reipe^tu  unius  cfcili- 
tori<;'i»oflit^eamiifnIiiccc  gravaie  rcf* 
pc<fltt  alterius,etiaha  eiintervaMo;  ob* 

ftiC  etiam  ,  qnod  pr-reieMi^ftSj 
w.  54«  CUTi  Molina  Thcolo5»o^''//i'.  ^ro, 
tt.  i4.di(?tum  cft  :  ntmirum  prohibUio- 
nem  aiicnandi,  fcu  obhgandi  rcm  ma-* 
foratus ,  (btilm  fmpcdfre  eam  obttgacU 
oncm,qQatesdejiciacur  ab  flaco/Tneni 
habcbat  ,nusndofub  vinculo  maiora* 
tusconccifa  fuic.  Quidqiiid  aurcm  cir- 
-oabocfit,  iliudcitra  dubium  tenon- 
^m,(l  emphyteatt'redemit-abfoiutd 
Cenilim, quo  re^  emphyteutica  eraC 
onerara,  quando  emphyteoiicataftrit, 
ncc  poftea aho  fimili  oncrc  cam  gra- 
.vavit,  compenfandumiUicire.vcl  cjus 
lucredi,  pretium  ,quo  eam  iiberavic;(t 
^uldem  ItswlfbdtMto^ftqiwdanfsme* 
ImratioutiHs ,  cfua;  iofxta  fiipi^av  dtiftfl 
compcnfari  dcber  mehoranti,  vel-ha- 
redibus  iUius ,  praiit  rcs  cjus  cauia-ptus 
vakt  temporc  reftiiutionis, 
-  .  Qoafd^'  qucri .  Met  de  •  (ervituti- 
fjus ,  quas  rei  cmphyceutictf  aequihii»i  * 
Tur ;  circa  quas  brevicer  dicendtim  efb 
fi  acquifinc  fmt  pretlo,autcontempla* 
tioneemphyceutsc,ccderc  quidcra  ip- 
ififiii}phyteufi,eaque  finita  rcgredi  fi- 
mutcomreenipliyeeoticaad  domiiifS^ 
at  cum  obllgatione  compenfandi  ipfr 
emphyteurae ,  vcl  ejus  h.Trcdihiis  earfi 
fieftimationem.  ItaMolini  Thcologus 
itfp.  4<5i.  ntm.  i.  poft  Valafcum  de  iure 
^^/f  q-ii.mm^tMHQlJmiaz  in 

limiU 
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patct  fatis  ex  di(ftis  m  fuperioribus , 
•cumtahs  fcrvitus  fiC  quaiciara  ulilis 
meliotatio  rci  cnophytfttOC» ! 
jffwifai^tpia»  foprs  melioctttioDibus 
geiiecacimiliftftfimi^ea  procedunt 
4Sfclod  fiiuiflet  acquintaper  prafcnp- 
tionem ,  diftinguendum  eft ,  pro  ut  (u- 
prsi  dc  augnnento  pr«fcriptionc  ac« 
quifitoi  Jiccndumque,  fifiitt  pf  «fcrip» 
tftfiib  titaloBmphyteafis»  qoafiadrcm 
crophytcutlcam  pcPtineret ,  acquirl 
fimpliciccr  ipfi  Emphytcufi  abiqs  obli- 
gationc  compcnfandi  illam  Emphy- 
icut^.quicam  prj«fcrip0t,  vcl 
dtbiisiUiiis:fi  aotem  fiiit  pr«rcriptft 
ifah^ltotilht^ itt  vctbl  gratia  cmptio- 
vcVdooationiS,quod  emphyceuta 
bona.fide  putarct  cam  fibi  vcndicam, 
Auc  donatam  cffc ,  tuncetiam  Empb/- 
-tdufi  quidem  acqiiiii  »  fc  iiac  fioitt 
.tcgfedi  dcberc  addswrt W  fiuiul  cooi 

B(hamphyw«t»ca,at  cum  obligatiorie 
*tllam  compcnfandi.  Notat  hoc  infi- 

iniii  MohnaJuriiU  lmp:^mmttiut»^ 


Qufleri  tand(im  hlc  poflet,  ahthe-  <f 
faurus  invcntus  in  fundo  crophyteu- 
tico  pcrtineat  ad  cmphyteutam,  vel 
potiu»  ad.  domirtiim.dife€bim  A$ 
quia.  diteftiafos  nodeft  propriumaug;- 
metltum  advenicns  fundo ;  difputatio- 
nem  hac  dc  rc  omicto  vidcndam  apud 
Valafcum  de  jure  emfhp,,  ^..ij*  fer  te- 
$m ,  Moliiiam  de  jufiit^  t§m».,  «•  dtjfutk 

nmm.  9.  &  Barboiam  in  /.  divMh^t 
§Jfifrndumii  num^  17.  ffJulutomAtrimo* 
nio  ,  ubi  contra  Valafcum  ,  Mohnani, 
&  alios  ,  quoscitat,  cum  commu£\i 
fcncentia  refolvit,  q«W  cmphyrcuta 
«lifraiwaai  invcQieiis  ^pi  Jfitro  fupdo 
emp]iyteucia>».cocum  iUum^fibi  acqui- 
ritcx  regula  gcnerali,  quod  thefaurus 
inventus  in  loco  proprio  invcntoris , 
(ive  fortuito ,  five  daca  opera,  totus  ac- 
qutrituv  ipfi  §t  thefMfts.^ 

infiitKde  rerum  diviJiMe  y  &  t.uniu^ 
cid.de  thffiuris  y  Ub.  lo.  Quod  etiaujl 

in  hocregno  Lufuania'  procedit, 
•  -    quia  nulla  cjus  iex  obikc,  ut  . 
1  .  A  i»ountidcm9ari]»q&  T 


a)ISFVTATIO  QVARJA  ; 

•  .A-.i -^  -        dommUdftrimhur;  M  depenJioM,  '  . 


SBCTIO  PRIMA. 


ttittkifihetiimtfhtit^p^itliemit^ 
mkt^,tffeil»titrtnm  penfie,  tum  ct)f90^ 
StiieiiifiqMitSi&qudmcertd  dehtt    fiimvhmitUkMeitmi»AiMt$Me  fttem^ 

•  tffepenfio  erHphfteutka^  &  mt  •  r  ij  ' 

f.*  .     ..      „  .    j.L.^»  Jmpofttiojeucenflttuttefenfionisdimt' 

»0  fohenda  themphyteutA  efi  defuhfi^i^ 
tiietrtMm  empbytentiti }  \umedmodum 
tmfiitntie  freti]  dip^JtmOittmftmiti^^ 

venditionis.ibidem,  '  ^ 

fenfie  emphpeuttu  nonfolum  in  fecth 
nitjed  in  ^uavis  elid  m*teriM  ttttptittff^ 
.teft^ut  in ftmemi &K •  * . 


t^fuid  ultrotUam*  debt4$ 
pht  fro  iO' 
^reffn^  >' 


ld^i»tdjieiis  temferiiits^i  reemf^fei 
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•W*m/ffttenti*mJbie(em.  l^coftnt  ctnftttutM,  n.  7. 

SecMttditm  jus  Lufitsnum,  ftmela  im  l>if/.cnensun(etur(ec$nferm*reciml€» 

^mfhytenjffm  tUfcedmiiMr  dmus  >  «rf  ge,  vel  cpnfmmlimegtnersii,  Hfid^    . .  : 

4r^a,in^ii4fufH^ifiemdM,  fdAmfHtft  £m^infk  fimfhth»x$mft 

infmi  fenp4  $0  fieum* ,  vel  in  civihs^ :  dietmJ»  wej»fisfe»(Sm »  idit  ■  cmr^Omf 

^dtndeftfl^  ftffit  vt'L\t  ^nifi  fiat  de  gi'  nin  VAiet  ^  etttm  nt  peftnm  iantnumii> 

TfereeAruWy  qug  felcni  d-ri  ingrtutt,  ut  ttint  Jicei acccdAttradttie  rei.  ^edfimi*' 

ferdices ,  cetnrnices ,    fimiUs.  eedem  n»  -  Uter  dtcendum  in  venditiene ,  /0  ijug  felkm 

ment,                                    *  dninueffmvenjdipejufiofreue.eodem 

Hdiem^iiffefitiejuris  LnfttMni  nem  mnm,  7»     •  ^  ' »  jf  f-  .t  .  5  , 

^dhet  leenm  in  Bmfhyienfihns  £rciefet0ieAk  fuefl  Mutem  fenfio  emphjtemieit  emifk 

ihiiem.                                          •  fltiinf*rte4liquetgfrufluum.ibidem. 

J^tnfiejus  csnonicum  nthil  determinet  Anuitn  fenfiorumdebeu  eliifuid  folvi 

in  4liqag  materi* ,  recurritur  Md  jnsrivile  fre  ingreffu,fen  exetitif  £mfi^tei^ss'i  ff» 

'tmmmimtimntiittim  mtjmd  fneniiarii  fe*  «,*       .  '  s- '  :  :  •:t"v;--f  !i 

j^AMrinnr.  eedem n.x,                .  .  - .  i  lapgniit  /jj  itflUfefidmfihltdiiik 

Si  fen/ie  fneritefnJfitntA  iv  certe  nnme-  9$n/t ,  velfunt  udminijhatwes  ti^tUmmm, 

f^i<^fferiem9net*rnm  yfeivi  debent  ilU  *ut  mAterittuumy  velcemmendatjtrij'  emm 

'eneneteincAdemfpecie,  &  nuntere^veles-  /acul/jtte  emphjtentictndi  ejafmedi  hena 

ernmajiimdtiejuxtivalerem,  qttemhebnm  exfreffe  interdicitnr^  nequid  Pre  emfhf* 

mmtemfere  felntienii  ,fi  eiue  eihittiuaerk  umititindfy.mtiHiM/dtmimiJbl^t 

imfi»feem^iie/i,  <fue*dfendus,  &li'  fis  '*^'f^f^'^'yx^m-Vtim-mit, 

gem  ^  matalAnon  (int.  Et  cfHid  circshec  in  '  . 

c*fu  fpeci*li  ,jure  Lufitino  tenfiUutumfit  f  Impu^nuri  meritV  feffunt  EmphyteMftt 

Jubeedemn.i.  K    cenccff<  '*  praUtis  Ecclefi*rum.^qui  fecn» 

Peif$empbpemie*foteficffef*fvA,vel  nim,velmnner*fre  ingreffn  uceferunt^ 

wu/gnn^f^mit  eentfthentes  eenvenerint,  imm.f, 

JummedencnfiiemiiMgits^titex^ditiUi  ;   ^  }«r/k{|i/i^i/;^^irfyi^;«fr^^4/^^ 

ieremEmphyten/ir.n-.  ^.          *  it^itr*  ^fi^neflVticitum^i&hirunn- 

^*m  m*gn*penfie]ufie pefitt  imfMt  i»  tnr*m  centraffus  emphjteuttci^  quedtliquii 

€0ntr*&uemphyteutice}  n,j^,     '         ■  '  nltr*penfiencm  *ccift*tur  fre  ipgreffu  *b 

Slu*ndefenfte ,  ^siiM  eutMtiemit  im^  mfhyteme^imnfepieidfimnl  cnm  fenfie» 

eentr*an  emphytentice  impefttn  effent  iien  '  mtmtm  eitaiiM  '^iimmimm  Bmfhytenfis, 

injufle^ut  d*retur  Ufio  nltrs  iimiiium  m.to, 

jufti ,  iecus  efi remtdio  l.z.Ced.  de refcini,  Si pro  ingreffu  Emfhytenfis  lenge ftns fe» 

^ ^eniit :  qu*mvis  *licjui  oppefitum  dei ue-  cunm detur  ,au*m vtlet  tet* penfitnum  ceU 

,fi»K  Idque  in  Lufiuni*  eficitrA  dnhimtf,  le£iio,neneJt  centre^us  emphyteuticusjed 

,i0i.f'           .  ■  ■      ):  *       •     '  •  V  ''inifti»i  &  ve»iiti*:4eminij  ntiiif.  ime 

M  velorem  centfiBus  emphyteutici  ie-  quetiei  etiquafecnmi»dntm  ffitnli  ingref" 

.  hefimpenifenfie  ceft* ,    detemine^i  &  jfu ,  cenfciur  ex  ittuferteemftie^  ^  vendi* 

quitieterminatte  fuffici*t  >  num.  6.  JS^ii  tie ,  ac  debetur  fif*:&fi  detur  res  *lin  ^tf 

quundo penfie  co[l*t^  efi  in  *rbitrium  dicu.-  fermutatio ,  &  dehetur  iufleje  fifi  «xfetH 

Jfts  tertij ,  qiii.i^,v,^<^nt  nenfe^fierbi"  lentid  MeUn.eeim»,  10, 
if»fi^miekmi,feimf^tie!t    .  ...n 

siEmfhyfnfhfeiebfeiMffrnpUciieKt^om  1?  X^jdf/iK;.WB«^jem  em-  % 

^ekterminste  <ert* fe»fio»e  >  veiikil  centfi-  pbytcuticam  fpca anc,dicendom 

ilus  Jsflatute ,  eutcenfuetuiineceutnmfit^  jam  eft  de  fubjcftionc ,  &  obJi- 

Xmf^nfiemes  «mfigtpitienAfuhikii^imi-  '&^oAi^fmik^^S^i^^  C««tni- 
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Iift  feI)>eAu  dc^ini  dircAi ,  ranone 
conrrAdus,&  conccflionis,  qua  rem  ab 
ilio  obcinec  :  &.iDprirois  dc  oblig^tio- 
oeroivcDdipcnfioncmab  ep  impofi-: 
gamiqiMoft  pKlncipAl«<iniis,^iiodeiii- 
pbyveuta  ro(cip«cio  utiUfiatem  fdkMDioi; 
&rccpgnitioncm  ejus  domimj  dirc- 
di.  Circa  hanc  ergo  praemittendum 
cft  prim6,id ,  quod  lUtis  teroporibus 
pco  ce  emphyceutiffft  ^omipQ  ^ii&ww 

pcltorLtan  feHfimm ,  cam  eciam  redl* 

lm ,  uc  paccc  ex    t^deo  Inftif.  de  locgti* 
ibi,  (\uindiu  fenfio  ,  feit  reditmi 
item  ^ppellaricciam  Csnontm,  ut  c,  f»- 

l!iMbiv,quamvis  omnia  httt  do^ 
SQtna  generaiia  fmc,  &  multo  latius  pe- 
tei^QCuc  nocavitValafcus  di  jure  emfhyt, 
u.inprincipio.  &  Molina  tomo  2,  de 
iufi,  d&ff,  451.    I.  PramittBnAiin  fe- 
C9p46>€onlUtatioaew>  iea  impofitio-^ 
nem  penfionis  domino  folvenda;  ab 
emphyceuca  eire  dc  fubftancia  concrac- 
tu$  cmphyteutici,utfupponunr  c5mu- 
niter  EbAorcs,  &  patct  cjt  ipia  dcfini- 
tione  Emphyceiifis,qu»ddiQiciiv  :Cmn 
triam,M$ftsimmkiUtfiiMdtuii€  domi- 
mtm  Jkm  cmetJlm  fro  retii  fenfione 
Jiatit  tem^oribtu  domino  propriet»fi<  fol- 
vendi  in  recognitionem  domintj.  Undc 
Don  aliccr  folcc  poftulacl  ^d.  vatoreaiL 
Bmphyteufis»qiMffl  confticutio  pfedj 
^d  viloeem  .empu'oni8,  &  venditio- 
nis,ucinfra  conftabit.  Hispracmiflis, 
jam  adquzftiones  intituioptopofitaa 
xefpondeamus.  '  . 

Prima  qua;aio  cfl.qualii  ddbee* 
efe  peofib  emphy  tcutica,  id  ^ 
bcat  elfe  pecaniari».  poiHceciaOi 
conftitui  in  alia  matcria,  uc  infrumen- 
to,  vino,  oIeo,&c?  Refpondctur  non 
folum  in  pccunia ,  fcd  ctia  ipalia  qua- 
vis  materia  fifldDAitui  poflb*ItacaB(><)&T 
fiiiiDLreiKeiflla^yalafc.  Jt\^reemf>hyt. 

1.  »*r.  & ti&4,i0.n.^.  &  Mol. 

d.  difp.  4«ri. ».  ^  pet  cextum  in  dicJo  §. 
sdeo,  inftit  deUcAt.  ubiGIolfa,  verho ^ 

'^dtfitf.  Qu4  m.  rcMercJ&m^ycq^ 


fis  si  locationc  propn^  di^' ,  in  qaa 
juxca  communiorcm  fcncentiam  im- 
ponidcbcc  pcniio  pccuniaria ,  uclatd 
oa^lcis  relatis  DoAoribus  probac  Va- 
lafoasii^^  f.a«.».  5.  Jure  anteoi  ixt* 
fittno  lik,^  ord,  tit,  40.  fanoitnm  eft^' 
ucquando  inEmphyccufim  coDceduo*. 
tur  domus,  auc  area,  in  qua  func  xdifi- 
cand^ ,  noD poific  iroponi  penfio,  nifi 
io  pecuoia,  vei  avibus:  afioqiiicoiicca»v 
ma  fit  nulltts.  Circa  noam  legeflB  no-i 
tatVaiafcus<//<74^.  a.yU  «.  6,i^mfittl 
avesillas  ia  penfioncm  Impoficas  tra- 
dcndas  effe  vivas ,  nifi  fmc  dc  gcncre 
earum,qu£B  foicDC  dari  moccuae^uc  qu  as 
venatione  capinntur  •  quemadmodBin 
pcrdices ,  cocurniccs,  &  fimilcs  jquod 
defumiccxBarchoio,  &:alijs ,  &  colli' 
gicur  cx/.  (fni  decem ,  §.  nlttmo^ff.  defo* 
l/ttionibitSt  &ex  I.t.i.  pUne  ,  f,  ft  ^«j-. 
drufes  pAuferiem fectffe  dicAtitr.VxxtCTCX. 
nocat idem  Valafcu; fuh  di^tm* €,vtrf, 
item.^mrt,  difpofitionem  hujus  legls 
Luflcartiar  nonhaberc  locum  in  Emphy- 
teunbus  Ecclciiailicis  ,quiaconftitutt- 
ones  priocipum  f^BCularium  non  liganc 
«aBp4efi«:8sliodtabi  jus  candhicam 
nibil  dececroinat » eecurrendum  fit  ad 
juscivile  ,frf/>  \.  de novioperis  nuncidti^. 
one  ,  Cimcn  non  rccurrirur  ad  jura  par-> 
cicul^rla  regnQrum ,  fcd  ad  legcs  C«-. 
iareas ,  de  quibus  t^aiQ  Foodfice» 
cogicare  pocuefunc  r  .  f.  tiji. , . 

lUud  ctiam  htc  dt^tor :  ttntatidnai» 
fi  pcnfio  conftituta  fic  in  pccunia ,  de-i 
lignato  ccrco  numero ,  &,  -ipccic  mo- 
netarum,  quds  foIvea^..ft.0Ci0UC  vcrbi 
caHb.dcGKin  duplonibus  atif^  fig^. 
naatn»]Uifitaoas,  licac  dccurfu  letnpo-^ 

ris  mucetur  acftimatio,  fcu  bonitas  ex« 
trinfcca  talium  monctarum  eiTe  ni- 
bilominus  folvcndas  in  eadem  .^cie,^ 
fi^ /ipmcro ,  qiii  in.oontra^fuiicon- 
(ttnicus.  Bc  fi  .fixte.  dei;enCPfl!>  ^ 
rempus ,  quo  ralei.mooecflB-:  non  pof>^ 
fiiK  facile  habcri ,  vel  convencum  fuitit 
ut  fatls  fic,  quod  carum  «ftimatio  fol*! 
vatur  jdebere  tuncfolvi  juxiia  azftiou-; 
tioaqift  «CTO9?« 

tliOl 
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tR»iWvfi«TJ^nrmriTar^  fiv«  minor, 
qnaxi»quaneaTtew)pnrc'contTaidu&.  Si 
iuwmiHairvctoaczx  fint  mutaxx  m  bro> 
nittnjuwiwiiiifeca»,  uno^ponchrc,  vel  i«w 
ga,.cani>Ecteb(rrffcri  tblutio,  vel  m  mo- 
octaianmqnx,  vol  10  fiovsr  >u^v.aIoh 
rcm  anriqux.  Iw  plurimi  Cto^W^s , 
<}«os  dcar,  &  fcquitup  !atd  rcm  hanc 
ediirctens^ucdtw^wa  5.,  cenfiLnLofeijrmle 
<smftl,  3j5;<$?       &  Sccphan,  Gradan. 
*4Wr»  51,  litfoefLfor.  r ,  417.       wnm:^  ubi 
in  hftnc  fcQtentiam  refcrt  piuces.deci-' 
fioncs  Rocx.  Quando  auccin  bonatcc- 
iK^hLhoTpitalibus ,  vclcumvcQcuhatca- 
pcUx  .daacuc  in  Emphytcufim  ,  fta- 
Dnic  fpcdalicer  Ordinatio  Lufiraiia,  Itb. 
utrr.  61.^.  4.7.  ut  pccunta  foLvenda 
ropcnfionc  fitcx  monctis  currcnci- 
us  tcmporc  concradus ,  &  licct  po- 
Aca  mutccur  valor  talium  monccarum^ 
femperfiat  folucio  juxca  valorem  illiu» 
tnonctae'  in  ipfo  contradu  dcciara- 
tum,  CujusOrdinationismcminic  di- 
ccns  proccderc  in  cafu ,  dc  quo  ibi,  Be- 
ncdiftus  iEgyd»/*/.  exhfic  jaie,  t.p.c. 
t:»»w.»7.ubi  pro  praedidacommnni 
lencentia  alios  Doitorcs  referr.  Non 
paucw  ctiam  in  contrarium  adducic 
Auguil.  Barbofa  incdU^.  dd  af.petf.  dt 
CVw^.  qtti  rcxtus  eis  viderur  favcrc : 
fcd  rc  vcra  nihil  contra  pricdiAam  fcn- 
cenciam  pc  rfuade  c« 

Sccunda  quacftioeft,  qtjanca  pof^ 
iit ,  ac  debcat  dfirdiAa  penfio  emphy- 
ccutica  ?  RcfpondetuE  poflc  cflc  par- 
vam,vcl  mngnam ,  proiic  comrahcn- 
tescanvcncrinCjduramodotamen  nofi 
fic  tam  magnftjUt  pctifacrs  ommbusf 
cxcedi*  valDTcra  Empfeytetvfis-  Ha;d 
fccunda  pars  apud  omnes  c/1  in  con- 
fcflb  j  &  patec ,  quiaalioqui  coITcrelHr 
aquicas  ,  &  jultifia  contradas.  Dcpri- 
cfi  parte  cft  controvcrfia  .mukis  exi- 
ftitnattfibus  de  racidnc  Emphytcufi» 
cflfe,  ut  pcnfio  fit  madrca  ;  afioqui ,  fi 
wa^na  fit  ,cfanfrre  ItKratiofifem.  Ni- 
hiTominusf  tatf)Crt,qQOd  ad  /iiMlantiarr* 
CilTphytetteici  concrd^us  non  fpcftec, 
^uod'  f eniig  &c  jiaodica ,  rcl  maetn^ 


EjmpiiyteDfi. 

itnentf  mcpico  Valaft.  dijjirt  emfiiyi.  <f, ' 
%^fU$m.%M..M»\..  difp.  445.  mrm.  t. 
difp.^^i.m^  V.  (juit^  coocrariuna  nulla 
iui>c  probacur. 

Ilaiocdtilicultas  cft,  qvaoca  pofo  4, 
fio  imponipenfio,  fiibia.juftiiDta  concra- 
dus»  feu  quOB  cenll>nd&  ficjuftat  pen- 
fio  ?Aliqui  hanc  rcgwism  cradider^jnc, 
uijuft^pcnfio  ficilla,  qua;  viginti  an- 
nis  collcdta  vaiorci»ftu<f^uumcci  cm- 
phyteucica  adafqucf,  juxna,  AMkt^ 
ticitm  de  ntn  *lieinstMUs ,  $,  (^»$4.  veri 
Metnij ,  verf.  /t  veri  s/icuf»s  ,  ubi  hstc 
pcDfiodeccmitur  prafiiburbani»  pr^e- 
dijs  Ecclcafticis  in  Etspitytcufim  con- 
ccdcndis.  DiccBduiD'  tamen  cuw  Pi- 
neioA  2.  CU.dertfsimdMdA  tfendit.. 
I .  CMp.  j.  ift  fin§ ,  Co var.  3 .  vsr.  cep..  ». 
V  Valafco  de  jure  twpl^;.  if,  t ».  4. 
Mollmdifp.^^i.in*^;»,  i.  &       ^  quo^ 
pcfcrunc,  ftandumh3cin.rc  clfc  con- 
fiictudiniiocorum  ,ut  feihccc ,  illa  ha- 
beatUT  jufta  pcnfio,  quce  praakiis  rcbu» 
fimiiltbus  c jufdcm  pcgionis  dari  conAi* 
cvit.  Nam  illud  eft  juftum  prctium  cu- 
jtifquereiinunaqwaqocregione,  quo 
ibi  communiterasftimatur ,  ac  vendi 
folct ,  «t  alibtcuHv  commufii  oftendi- 
mos.  Ncqtwobftat  Aothencicnm  pro 
prlorifcntcntiaallegatiw)- mm  folum 
contincc  decretum  procafi*,  <^uorcf 
Eccle^fticamagmvaloris,  cxigufl^ve- 
to  utilitaiis ,  fcu  fcdiiua,  i«  Et»phytcu- 
fim  erac  conce^knda :  cranc  emm  ill» 
iiiburbana  turres  q««dinn  Aimpiuofa?, 
«t  Gloffa  ibidcm  expoinic ;  in  qoo  cafti 
bene  fic  illa  computatia  viginti  anoo* 

Qjaado  autem  pcnfio ,  &  aKc  con-  - 
diriones  inboc  concraAa  impofiftr,  ' 
efl^cnc  adc6  ii»tuft«,  uc  darccurlffio 
ultra  dlmidium  jufti ,  Gfcchint  aliqui  iti 
rati  Eflaphyteufi  locam  non  cfTc  rc- 
nedfO ,  /.  1.  Ced.  derffciiedendA  vendit. 
At  pfobabiJios  cft  oppofttum ,  «juodi 
fchti»  aKji,trtK*unt  Valafcos  diif»'  f, 
»».  fmknMt.  ly.PincK  t.%.  C^d.  derefcin^ 
dendetvendit.f.  1.  c.  j.  nnm.^j.  &  Motin. 
^^^^k'  ♦5*'  ?-5-  Ei^uc  id  cirra  d«tw 
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liiuiB  in  lufitania  eic  /.  vegU  lih.  4.  orl 
tif.  13.  4-  6.  ubicxprimitur ,  utdifpofi- 
lio  illius  legis  habeat  ctiam  locum  itt 
Empbyceuribuii 
I  •    Tcrtiaquapftioeft,  ttttum  ad  valo- 

tem  coniraAus  emphytcuticl  dcbcat 
tecoconfticui  pcnfio  certa,  &  dctcr- 
«ninara  ?Rcrpondecur  dcbcrc,  ralcem 
pcr  rclacioncm  ad  arbitrittm  alicujut 
cercij,  veladaliqttia  aUttd,  ica  ot  verum 
atiquoinodofic,cettam,  ac  dctcrrai- 
nacam  penrioncm  conftitutam  eflc.  Ita 
Valafcus  di{fA(ju.tfi*  \x.  n.  5.  &  feqq-  ubi 
plurcsrcfcrc,Gama^^f//'.  >»».  *.  7. 
Molina<^//^.45X.».  1.  Eftque  oomilltt* 
ofsDdftqrutn;  Probatttr,  qni»  conf- 
iltacio  peoiioms  requiritur  ad  contrac- 
tum  emphyccuticum »  ut  conftitiicio 
pretii  ad  contra^tura  cmptionis ,  & 
venditionis :  ademptioneft>autcm,  & 
venditionete  amniDO  teqaif  itttr  prcti'» 
tfm-eetciiim ,  §.  pretiitm,  ubl  GtoCa,  & 

DoAorcS  7w/?//.  deeTKpK&  veitdit.  i  H« 
vendifh  de  contrshertdi  emptitne:  fufc- 
ficitautcm ,  fiper  relationcra,  vel  de* 
monftra^roncm  aliquam  dctetmlne*' 
tur,uiMff*lffde^feitdi$Up  ibi ,  ^tMuli 
I»  emifli,  veltjudittum  pretij  t»  *re*  h«beK 
ergo  fimiliter  dc  pcnfionc  diccndiun. 
Qitac  aurcm  retatio  fufficiac ,  &  quid 
tcnendura ,  quando  dctctmirtatio  pctt» 
fionis  collataeft  in  arbitrittm  alicujut 
tcrti j  qui  non  potcft ,  aut  non  vult  ar- 
bitraA ,  vel^tbittatur  frtatlonaUilker , 
cxpUcatlat^  idem  Valafcus  1  i.  U 
^jonftac ex  i js ,  qu ac  circ^ dccerminatip* 
nem  preci)  di  ximus  ira^MSM  etupli' 
,  &  tfendiHMt  9  diff.  1  .f^.  *.  &  diff, 
^.fefi.  t.it$fi»e. 

Illudcamenhrc  nonomittam,pro- 
^  babllc  cffe  ,  quod  tradunc  Vilafcus  /J/- 
pra  w.  »0.  ?:  Gama  /  ti.  7-  nimirura  fi 
Eraphyccuri&  cclebreltif  .ftnlpIidrefV 
Hteifonftitttta  cercapenfione,  Adhuc 
ltt^^event«^ir.akre,fi  ftatuco,ancprse{- 
criptacohfoccudine  caurum  fif,  uc  pen- 
fioncs  cmpHvrcvitica;  a  publicis  icfti- 
•    jnatorihus  caxcntur:  vcl  ftnc  certa  rcrii 

^rctia  co  locx&iUc^canMin  «lific  eittf- 


Sea.  i:  *  477 

modiemphyrcuticatio  rimplicicer  fac* 
tah.ibcrc  viJ;:tur  tacuam  rciationcm 
ad.id.,quod  legc ,  auccon(uccudineca*> 
vctur  \  quia  difponent  {cmper  intdli^' 
glcurfc  conformare  cum  legis  difpoftv 
tionc,  l.ft  </«*,ubi  Baldus  ,     de  scqni- 
r<ndi  h^rsdiiAte ,  &  fimiiicer  cum  con« 
(ttccudinc  generali,  i,fi  fimdttt^jf.di 
tidifHMihit » .Sc  cum  confiietudtne  par* 
ticulari  patria: ,  per  /.  excrpt»  ,  C9d.It* 
t4ti,  Quod  ft  Emphyceufis  fimphcicef 
conftitueretur  diccndo  pro  juftapen* 
fione,  &  nec  cacit^,  ncc  cxprcflc  decer- 
minarctur  per  relacionem  ad  aliquid , 
aecederet  tameii  iraditio ,  dnbiam  efle 
potcft,an  cunc  Valeat ,  faltem  ut  paAfl 
innominatum  ,  quemadmodum  ven*: 
ditio  faitafimpUciter  ab(quc  dctcrmi» 
natione  pretij  ,qua(  acc^edcntc  traditi- 
cHie  vatet  uc  <!ontcaftin!tDDominatu»  i 
jvicta  teoeptam  fcntentiam  relatam  i 
Vafafcr,  i.f .  1 1./«^  n.  14-  Hoctamen  da- 
bium  ncgacivd  tefolvit  idem  Valafcusj 
quia  traditio  non  fupplet  defcdum 
iubilanLialemcontradus ,  unde  qui  ex 
dontraAtt  noUo  tem  teadit ,  poteft'  il«*' 
Qm  vendicarecttm  finftibas,  corum* 
ve  aiftimationc  :  nara  traditio  Citulo 
deftituta  dominium  non  tran.«:fcrt.  A 
Mttqunm  ^ff.  de  Acqtii*ewdp  fernm  deminit^ 
fecqua  fundamenccrretedte  meric6  hki 
Aat(ior  ^  d.  fentemia  reccpca.circa 
veoditionemicum  legito.  Advertdcti- 
am  cjt  Mo!.  dtfp.  4^1.  ^^.4.  poifc  pcnfio-  ** 
ncm  emphyceucicam  non  folum  conf- 
citui  in  aliquaccrta  quancitatc,fcded<^ 
tm  in  parca  .  aliq«oca  frttAttom  ,  aff 
quod  jlblvttttrqnartA,  avt.quintapart 
fruduum,  quos  res  crophyteutica  red- 
didcric.  Quod  colHgitur  ex  Ordinat. 
Lufinna/;^.  4.//;.  45.$.  i.  &  j.  vide- 
tutqucdocereValafcttS  dt  iitn  tmphy 
^tki  q:tjc^.  ^o.  itttm.  i,  .  , 

Qiiaftii quaftio cft  ,  utrumprietef  t 
ptfniionem  dcbeac  al  iquid  fol  vi  pro  in* 
greflu,  feu  ccofdio  Emphyccufis  .>  Ali- 
quicxiftimarunc,  nc.ccirario  id  cife  ad 
contraAQ  emphyceuticam.  .Oppoftttt 
X9iiiiBaifiiueni3a«ftt8Ka^iftfi&liaMn!p» 
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lctltcetnonopdTCcre  quidquam  proeo 
ifigreiraultra  peniionein  dari.  lca,re->. 
laiis  alifs,  Valafc-  4e  jure  emffjjt,  tf^  i«. 
wm,  t.  Julius  Clarus  lih.  j^.  ffnteittU'- 
rnm  ,  ETKphytiufis  ,  ^u/efi.  5.  Covar. 
vanArum,  cap.y.  n.  1.  Sc  Molina/2'.yf.  450. 
Nuvm.  2.  Ratio  cft  ,  quia  nullo  jurc  ca  ac- 
cel^tas  in^ponini^  iDi^iure  LuficanoL 
Uk^  4.  Or^.  /V/.  41 .  ufque  adeo  ca  nccefd. 
fitas  excluditur  ,  vit  ijs .  qui  poflederint 
lcrras  rcgise  C'>orop.a; ,  vcl  lucrrint  ad- 
miniftratorcs  capsU^rum,  aut  maiora-» 
taum  ,vel<x)mfnefldatiri) ,  &  Jiabue-. 
riM  fiufulmcnmni^yceiiticandi-jaoiur 
Ula  Corons  ,  vdcapcllarum  ,&<i.  fiZd 
preflTc  intcrdicatur,  nc  aliquid  prOcm- 
phyteuticationc ,  vel  rcnovationcEm- 
phytcufis  ulcra  penQoncm  accipianc:  £e 
tfttQ  dantia  quam  rccipienti  pxDapectt-; 
ftiatM  iiBpoiiitur,ccmtraAtirqpe  urit»- . 
^r.  Cujus  prohibiBionlt  eaeftcatio, 
quiacumbona  illapermortcm  pofTef^ 
forum  deventurafint  adalioscx  pra-P- 
cripto  Regis  t  vcl  eorum ,  qui  capcllas  ^ 
naiocatuifautcommends  iUa  vincn-i 
liironc,magnum  inferrecur,autittferri 
pofTec  prxjudicium  fucceflbribus,  fi 
pofFefrorcs  ca  cmphytcuticantcs  ali- 
quid  ulcrapcnfioncm  ^^rodi^f^oiugref- 
fii^xigere  poifenc;  fiquidcm  cvcnirc 
poflec^iit  ea  t^vderenrpro  modicapen- 
fionc,  accepto  pro  ingrefllti  magno 
prctio  ,quo  ipfi  lantum  fruercntur. 
^  Ex  quo  fundamenro  crcditValaf- 
cus [uprA  n.  5.  &  MoIIna  num.  item  5.  Ja- 
befa^ftari  pofl!e  Emphyceufes  a  pr«lacls 
ficdefiaram  conceSas  cum  accvpcioad 
peqiai«,  vel  munennn  pro  ingrcfliijUS 
non  valcanr,  quatcnus  id  fucric  in  prgj- 
jiKliciTim  fucccfrorum  :  ijt  fi  ingre/rus 
fitlucroius,  &  conftituta  penfio  C3ci« 
gua.  QuK^tentia  eftconformisde-t 
creto  Conciiij  Tridentini  fejf,  a;.  a- 
-  %\.  reformttime y obi cavctUT , Ad  res 
Ecclefiaftica:  locehtur  antecipata  fb^ 
lutionc ,  &  quod  tales  lccarioHcs  nul- 
lacenus  valcanc  in  pracjudicium  fuc* 
4ccjBbrum. 

t»  «ss.  uSecluAtfeidliaiarnMtdi  pcsBjudta 
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cio,  &.  quayis  alia  probiblcione  in  con« 
trarium ,  licitum ,  nec  nontra  rationeiii 
concradu;  omphyceuti<^eft.aliguidul» 
tra  penHonem  pro  ingteflu  accipi  ab 

cmphvteuta,dumod6id  fimulcum  pc- 
fionc  prudciuis  arbitrio  no  cxcedat  a(V 
timationpiii  Enipl.ytcufis  :  (icnim  cx- 
CedefQt  ol&c  quoad  talem .  excciTum] 
Contra^usiojuftui,  &  ^eneretur  pro* 
prictariusrcftitucrc  ,uc  bcnc  pofl  aliotT 
advertic  Mol.  d.  difp.  450.  w.  6.  Adver- 
lif  cci^  optimc  Val.if.^/'.  n.  7.  fi  pro 
ing^eflir  fiaopbyccufis  iongc  pius  prc«- 
ciiforvatnr,qaamvalettou  penrionil- 
coIIe^tQ  %  noo  cvadcrc  cootradum^ 
cmphy^euticum,  fcd  cmptioncm :  ^ 
vcnditioncm  domini)  ut:hs,  juxtaca» 
qwa!  tradidimus  trM.i  dccm^Ume^  •vtn» 
Jit.  dtfp.  \./td.  I,  ldcmtk'^9xliol,d^d/fp, 
4fO.Mi/«f,'ubi  addit  B  quaiidocunque, 
incervenicprctium  pro  ingreflii^  oea4 
fendum  cffe  cx  illa  parte  contra^lum 
cmptionis, &  venditionis  ad  cffc<flum, 
uc  juxta  quantitatcm  prctij  dcbcatur 
dcciau^,i4  eft  tfifi,  Icem ,  fi  pro  ingtet^ 
fu  decur  res  aUa,ut  cquus,bos,cricicum^ 
auc  quid  fimilc,  cenfcndum  clfc  pro  ea 
partc  contradlum  pcrmutationis,  Sc 
dcbcri  dupliccm  dccimam.    Hxc  la- 
men  addicio ,  an ,    quoufque.vera  fic, 
liie  noiidi^putQ.     ....  ..  J.  . 


Si^ultsfit  %  .&  qMsnelo  ur^eat  M^atifL 
/§l»mdk  ptttfiamnnm» . 
„  ■  pbjtttutitami 

SUMMAHIUM..:  : 

'  Mjgt^  fihenii  ftnftenem  dmbm 
JSfiBf  efi  ex  jufHtU  ,  ^  tx  fuo  geanft 
gntuir^  Si  anttmftmfit  fit  -wnniwtai  Wtm 
arit  mtftde  tmittere  ilUm  fttvere  prt 
mtM^  vel  alterd  vke ,  qmunvtr  ^ffnfitmm 
Jentidt  MehellHs.n.  1». 

•  Jt».bM:^liggtit  fitmere  perfonalisl 
M  ttaUtJidkiimt  iffi  Ui  emphyteutica  f 
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trhHiftiilmiUmgiatffemere  ferfmdtm 

Secunit  fe»tetnUveri$r  mertferfuM* 

iem  effedffirmdt.rt.x-^. 

SfilvuHtnr  ftneUmeitta  primd  feiete»» 

tid,  »,  t4* 

Fmkukris  fucceffer  in  Emfhjtenpm^ 
m  imfteey&fimiles  nen  peffnni  ctnveniH 
fee fenfienihns  iecmrfis ,  &  nenfelutis  $em^ 
ferefr^cejferie,  e§dem  n.  \/^.fine. 

^endo  fdtmdebeetfenfio  emphyteeti* 
e§,iu  ntextwHc  incifut  emfiyieMte  ne» 
fehensefeimmertf  te*  if. 

Si  eemrekemiet  defynofent  cettum  an'- 
ttidiem ,  tnt  menfem  fro  fcnHone  i»nc foU 
^enda^dehet  eafoliii  tntrd  illum  diem » 
dHl  menfem  j  dominns  auiem  non  pttefi 
iiismfetcre^nsfittlitemforejtm  ei^e. 
iHdem, 

.  ^Mdofoltm  eU8m  efh  httntrtC'- 
l»,Ht  penfi§f§lveretHr  ^HOttnnis ,  tnncfol'- 
'OendAefi  infiHeMni  k  dieiniti  contrs^lne^ 
mifioUter  htbett  (OHfHttHd$,vel  ex  ^mIi^ 
tMereditnHmfeive»der»m»li»d  eeUtgshir 
&  fimedinltee  i»ieUigtt»r  f  »,  ti, 

idmemfreftrtione  efi  ,  cf^ttide  tf-' 
fet  confiitHttftnf»  pefm^fiUt  ktim^s. 
^idem, 

Em^tenttne»  ftlvens  fettfie»em't 
^mutde  edvemit  iermhm  fr$  endetenmi^ 
»ttm  tfigtim  ee»fiit»itm  i»  m$r$ ,  $tim 
f  )k  de»u»e»MinitrftUetm,  eedm  n,  t^. 

Iftn  tenetur  dtminne  recifere  tntic^s» 
tefe»fi$»et  flmim  4»»ofHm,  ikidem^  - 

* 

HAc  lAfie  oemimeft,  oUigatioii^ 
tbMdA  pcnfionem  dominodi* 
.  icAo  efle  de  juftitia  ,  utpot^ 
cxcontraftujcfleq:  exgenere  fuoobli- 
gation6  gravem.  Quod  ufqueadeo  ex* 
tenditRcbel.  lilf.  tj.f.  8.«.  t.  uc  quam« 
vii  peftfiofic  ioinitBa,tamen  cam  nba 
Iblrcffe  fit«ulpa  nMrcalii»  eo  non 
cam  imponaturob  emolumencum  do« 
mini ,  quam  ob  recognicionem  domt- 
nij,  &  quo  facilius  iblvi  poceft ,  eo  tn 
makircmdomtni  contemptum  cedat 
«amaofi  rotveic.  At^  iatel^endfl 


€eibfe  iomdacl  tiJlpsiloaelblfeii!» 
da.Nam  fi  caotnm  noOt  yelaiteroaii» 

no,  nollet  folverepenftoaem  unius  ai> 
gcntci ,  cft  procul  dubio  matcria  levts  » 
&tncapax  gravis  obligacionis,  etiam 
Ipedato  illo  CoDtcmptu,  quem  Rcbel» 
coDfiderat,  com  prouna,  &  altcra  victf 
levifHmus  fit,  &nuUius  momenci» 

Maius  dubium  eft,  utriimlisBC  obli- 
gatio  fic  merd  perfonalis ,  vcl  etiat»  re-  ;. 
aiis  adhafrcns  rci  emphytcuricae  ,  ita 
uthaecfttperfetmmediatd  illi  obiiga* 
ta,  vei  lifpociiecatafDuplexeftremea» 
Cia.  Prima  tenet  icmeoptiyteuticam 
eiFe  cacit^  hypochecatam  pro  penfione 
folvfida  de  firuAibus  ipfiust  atqueadeo 
obligacionc  fol  vendi  illi  non  ciTc  merd 
perTonalem.  lu  fentic  Baldus  in  jtn* 
tbent,fi  iinitnd»4t  ttet,felt»t^  mtfXtdi 
defurofsnihs  Bccltfift »  qucm  fequuo» 
tur  Jafon,Socinusjunior  ,  Alexandef 
dc  Ncv o  ,  Affliiflij ,  &  plurcs  alij,  quos 
fcfert  Valafcu»  de  j»re  rmphj/teinicoj 
qH£jl,  4.  »nm.  ttf.  &  Caldas  de  e3tti»9i  . 
Bmphytenfis ,  ctf,      »m.  «i*  tdem  Vl« 
dcnturfentire  nonnulH  ,quOS  rcfcrt,8t 
fcquitur  Auguft.  Bjrbofa  in  rollefi.  od 
c.fotuit,de  Tecdto^  num.  165.  quatenuj 
docent  poircfTorcm  rei  emphyieuticas 
teoeciadlblatioiieaprateftcofum  ao*  . 
norum  ,  licet  tunc  Emphyteofim  ooit 
pofrcderit-  Quod  eciam  cum  alijs  tra-' 
dic.  Fragof  temo  3.  difp.  to.        n.  %%. 
Pro  hacettam  parte  I^at  expreirc  Bric- 
tOM  i»  di0$ e, f$tnit      1.  nnm.  i.  Pro- 
bat  hanc  fenteotiam  Baldos  pcrtea* 
tom  ,  quem  valde  adhoc  commenda^ 
in  Atthent,  de  non  atienandis  ,  fcire, 
Alij  eciam  textus  ab  alijs  Dodoribus 
affcruncur.  Prs ccrea  vcro  probari  po- 
teft^  cs      Cjommani  tegula  ,  quod 
qootiei  aiiqoiapfomitcit  folvere  aii« 
iMiam  praeftaciooem  refpedu  Certat 
tei ,  tx  qua  folvi  dcbcat ,  talis  rcs  ma* 
oet  obiigata ,  &  hypothecata  pro  tatl 
folucioae*  Quam  regutam  tradunc 
Dodoret  per  textum  i»  /.  Cedieilliti 
f  •  ii^Htme  ,  tbi ,  »efnt  fie»tr$ri  fnfef 
m^xSA  Bflfdioiaa',  Balte»  Paolui^ 
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Caftttbfis ,  &  alij de U^msU  ,  «.  &m 
l  fimJm,  qitem ,  ubieciam  BafCiiollis  jf» 
demmiis  legntU  nihti  frtftm^ m 

*frittci^ia  f.  dt  legntis  l.Undccum  pen- 
fio  ecnphyteutica  imponatur,  &pro- 
piiccacur  rcfpcdu  rei  cmphyceucicse, 
U  ez  fraAibns  efut  folvatur ,  ma» 
aef  taUs  les  pco  ea  obUsata  »  &  liy« 
potfaccaca. 
^       Sccunda  fententia  ,  quani  longe 
probabihorem  judico,  negat  rem  em- 
phyceuticam  clfe  ullo  modo  obliga* 
tam  pro  penfione:  &coD(equenter 
Ikim  aAionis  perfonalis  obligarionem 
in  emphyccuca  admictit.  Hanc  fenccn- 
tiam  tenenc  cum  aUjs  Pinclus  in  l,  i. 
C^d.  dc  benU  mMternis  >    pirte  fofi  nu- 
meritm  72.  imi$*$i$m  T-  Valafcus  dic^ 
u  qufft.  4.  fuk  ivuMi.  7.  Caldas  .di&0 
o^.  3.  MM.  34..  &  Molina  «///^.451.  /» 
fine.  &  pro  illa  etiam  ftac  Bartholus 
in  {.  fin&li  ,  Cod.  de  jure  cmphytetttico, 
ubi  doccc  idco  coaliitucum  fuiiTe^uc 
les  emphyceodca  ▼endi  aon  poflec  ^ 
ifieqoifico  domino  dirpfto,  quia  oifi 
empcor  ab  eo  fuiilcc  approbatus ,  & 
admiiTus  camquam  emphyteuta  lo- 
co  prioris  fubrogacus  ,  non  po/rcc  do- 
minus  adverfus  empcorem  agerc  pro 
I»etifioo6 :  qnod  iecus  dtceodum  fi>- 
wet,  fi  res  emphyteutica  pro  illa  eflcc 
hypochecata ;  fiquidcm  cum  co  onc- 
rc  in  qucmlibcc  polTeflbrcm  ,  etiam 
parcicularem  cranfircc  ,  cfto  nuliam 
^auiam  a  domino  habercc.  Racio 
^ujus  lemencie  efl;,  quia  nollo  ioro 
CQQceditur  domino  diredo  ejufmodi 
hypothcca  in  rc  cmphyccucica  ,  i:t  cx 
folucionc  fiindamentorum  concraria; 
fcotencia;  conllabit :  iine  lege  auccm 
ttdcam  hypQthecam  inducete  non 
pdTumBS.   Accedit  prccerea ,  qood 
bypodiecanoncadit  benc  in  rcmpfo^ 
priam  ,eciam  fi  alcerhabeacdominium 
WCilc.  i.Ji rem  Aiiendm  ,      de  Pigntrdti* 
tid  M^ime  ,  neque  pgnns ,  jf.  de  rega- 
Us  i»is.  Accedic  q^am  ,  quod  pro 
iobtione  penfioiut  pcoyidemr  domt* 


Ctd,  dejmrt  em^hjtea^.  tTnde  noo  6- 
portuic  induci  tacitam  bypothecanioi 

pro  illa  folvenda. 

Ncquc  obftanc  tcxtus,qui  pro  con-*  14 
trariafenccnciaadducuDtur.  Quiaira- 
primis  AHtbenticum^de  ntn  dUntndu  ^ 

fcire ,  nihilomniiio  contra  nos  pro- 
bac ,  uc  lat^  oftendit  Caldas  r^. 
l.  num.  26.  &fequentihm,  Deindcquas* 
dam  alia  jura  ,qua5  ab  Aurhoribus  c- 
jufdcm  fcnccntisc  allegantur  ,  loquun- 
tur  dc  pubhcis  penfiombus  dcbitis  ex 
fiiodis  vedigaliooa  ,  qoaB  onus  lealo 
inducunc ,  uc  Ux  jmtlis  ,  Ctd.  fine  Cem* 
fit,      /  Impergtore: ,  ff,  depublicignA  h» 
rem  achone.  Tandcmrcgulailla,  quod 
rcs  defignaca  pro  annua  prsftacione 
ceo(etur  hypothecata  pro  ilia  fol^ 
venda,  non  eft  uniTerfalicer  veta , 
ied  pautur  muicas  ezplicationes  ,  &: 
moderationes,  quas  rradidimus , 
fut.  I.  de  Cenfu  ,  ftit.  7.  §.  4.  00«». 
isz.    Nec  bcnc  ad  rcm  prsfenrcm 
acoommodacor  i  quia  res  emphytcu- 
ticanondefigoatur,  ac  decermioacur, 
ut  penfio  ex  illa  prseftetur,  ledconce- 
ditur  per  concraclum  cmphytcurfcuiii 
fub  obligacionc  ipfius  coniradus,  uC 
annua  pcnfioinrccognitionem  domi- 
ni j  proprtecario  (blvatur,  non  traden* 
do  fpecialicer  ipfam,otex  ea£atfi>- 
lutio ,  quod  nccciTarium  crat ,  wt  ma- 
nercc  in  fc  immcdiac^  obhgata,  & 
hypotliccaca.  Ex  qua  [cncentia  colli- 
ges  parcicularem  fucceiforcm  in  Era- 
phyteufun,  ut  emptocem- ,  &  fimilet 
noo  pofle  convenjri  pro  penfiooibus  ^ 
decurfis,  non  folucis  cempore  prsedc- 
cciToris.-  quod  fccus  dicendura  c/Tcc  in 
priori  fenccntia  ,  uc  bcnc  advcrtic  Va*> 
lafc.  «^.n.  7- &  CaJd.  </.  r.  3. 9. 1}. 

Quandoaacefl(i.ofgeat  didaoUiga*  «5 
tio.ideft,quo  tempore  folvi  debeac 
penfio  cmphyreutica,  »ca  uc  cx  runc  in- 
dpiat  emphyteutaclTc  in  mora?  Nihil 
circahoc  legcs  dccerount  s  fedftaodd 
cft  oonventioni  partiom*  C^od  fi  nifail 
expce|96ftacuifrenc,recorreodum  cric 
fdooafiieti]4i(i6M>vdio0(;^d^iJ 
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itkrcoo{lct:rinmlnus  ex  qualitare 
pedfCQiiitii«s«rit  defioienda.  Sic  V«> 

lafcusV^jAr^  empbjt»  fftkiPi  t.  fium,  t^, 
&  Molina  t///^.  4yi.  nttin.  Advcrtc 
auccrn  primo  ,  quando  contrahcntcs 
defignatfcnt  certum  anni  dicm  ^  aut 
inenrein  pro  penfioiM  folTttnda ,  tunc 
debererolvipenfioiMttiintra  eamdi> 
•lEi ,  auc  menfcm  •  utnotac  Mol.  xr. 
atdomihum  cr.m  nonpo0c  pctcrc,  ni- 
fj  tali  ccQipore  cbpfo»  juxta  /.  libcr  ho* 
W9 ,      1 1  %.  §,  decta»  >     /.  ^»;  j&^f  tnno , 
42.^  Jenerbtnm  MgMui^  ,& 
*mHm  jHptikthtlnph^vddemiituley  qUod 
ktiusenpUeRvhnusira^adoDe  de  c6- 
tra(ftibus  In  gcnere,  difp.  6.fgiftt,  diffe.' 

r       Advcric  uxundo  »  quando  iolum 
didumc^r^:,  utpcnfio-fohrerecurquo^ 
tanriU ,  cunc  fiDlv«ni!dm  Aie  in  fine  aa-< 
ni  a  dic  initi  concraftus ,  nifi  alitccha^ 
bcat  conructudo  ,  vcl  cx  qjialithtc  re- 
(iituuni  ,rx  quibus  folvenda  e(l ,  aliud 
colIis?t^n}r\fi:qni^  cum  dUis  iirittus 
iittf  .  pvtkit^  4;  41/ 114  ;F«r.'\Ratio  efl) 
Ouiaiicerregulacotr.unisfit,  ut  quan^ 
dbprodlitritur,  vd  cof^.Jntuitiir  d.TR- 
dum  stiquidannuura  ,  prxftari  dcbeas 
tAitiocuiufqueRnnlyUtexprcirc  habc* 
ttir  /.  f .  C^i/.  tfMvUndinAtgtii  eeditt  t^U 
mc  fcmel ,    e»dm ;  Qtmen  liipC  re|(uU 
failic/juando praiftacio  isft^facVendadd 
cctto  rcditu  )  tiam  tunc  dcbct  folvi, 
qunndo  rcditus  percipitur  juxta  d.  l\ 
ttec  f  meli  %^pin  JjshittititmA  i  iicm  fal* 
li£ftiiiando'hatcon(acCDdo4n«antnw 
fium.  proutinprflefisntiU  nam,utaffiD< 
mur  Julius  Clarus  lii.  fentctitiarim^ 
Emphytrafis  ,  q,  u.  confuetudo  in- 
i^ac  roateria  q?l  ,  ut.  pcnfio  eznphyUeii4 
tlca  in  line:  annl  i^die  contra^s  ib^ 
'{'aturvfAcqiie  idfem'CoiDr;proporCione 

'  dtcendum  eil ,  qoando  efletcOnftitiiv 
tapcnfio  pra  fingu!i.N  bicnijs  foIVen«' 
da  ,  prout  interdum  evcnic.pracfcrtim 
quando  dc  olco  eit  folucnd^.  .  Ad^ 
verce  jCottiiBr  ,'fT'  emphyteiiMinooiibl^ 
TOrttpenfiDncm  ,  tibt  adweneciii.cer* 
minpt  pro  c«ibiropdafilttflBinii\aaB4 


aaiaxsk  coflAicui  .iO  flsori^,  etiam  fi3 
domlno  oon  Interpetlccur^  quia  ipib 

tcrminus  interpcllat  pro  homine»' 

ccp,  fnali ,  de  locitg ,  /.  msgn&m  ,  Ced,  dit 
ce»trahc>jda ,  vel  committendA  Jf  ipulUtim 
one,U nocac  in  fpeae  MoUna  dtjp, 45 j; 
tt,%» 

Si  qua;ra$  ,  UtriUlk  Msptiyteutiii 
fatisfaciat  offcrendo  peniooes  antici* 

pato  i  ita  ut  fi  pluriiim  annorum  (c- 
quentium  pcnfioncs  olTcrat ,  tcnea* 
tuc  dominus  iilas  recipere,  vcl  pro fo* 
lutis  habere  »  Refpondeo  negatiya« 
cum  Sylv.  veri9^  Emfbyteaft Hlikif.  U 
Molina  fnpn  nitm^  Britto  in  csfi 
pi)tjtit,i,  4.  fjum^  10.  de  hcAtp,  &  ali* 
js  ,  quos  rcfcrunc  ,  quia  dominus  ha* 
bet  jus  ,ut  fingulis  annis  rceognofcA* 
tui:  ::qpQ|0rQ.iion  tenecur-eedere,  mt* 
itim^.  cum  id  po ni t  elTe  i  1 1  i  da m nofu m« 
Qiiod  lard  pcoibquicur  Btictus  «ii 

.....  ^ 


10. 


SECTIO  fiERTIA. 

-  K^tijbli^dtio  fotvcndi penfjmev:  eiH' 
fhyttuiiruvi  ciffitob  calamiiatem% 
'  Ji/NrUitatffn^fimtietn^ve  ca/um 
.  nti  tmfbjftetttit^ i  Mut 
^foMOtmttt  iUitttf 


SVMMARWM. 


^lttl9i^esempt,ytelitUMtmitiM^fet»t 
Cfffii^mttiiftM^tthfihettdi  ^Juittmi 
fectts  entem  ,Ji fiiimferMt.  tm  fgrtrtmnt^^ 

L^it}  f9tefl  cenfiitui  pa^ftim ,  at  toti 
fenjie  deheetur^  eti*m  ft.res  emfhytettticn 
mtmitte  fereMt^n,  . 

Si  domtts  emphyteutica  culpa  emphyten* 
td  deflrUAtnt ,  in  elcllione  domini  tfi ,  "jel 
euMcogere  illam  rexdificore ;  &  penfonem 
foivere ,  vel  eum  db  emphpeiaji  repellert^ 
^getMM^imerejfe.ihidem. 
.  '  S^dfitditdemm  deArrtQMftAf^ 

^«t^f^rs.M^jiittt*  \ 
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Aia  II.  tm  t 

Smmi$'vi9ie»  \  iaif  iHvenmfm  Em^ 
phytrn^feeffmmttfi^  fmtik4  iffhn&mir 
tft ,  tn  tunt  ftfmtntft  ne^mc  tmfentnr 
Bfnf4;ylm(fS  rnfionc fett  »  f W  fe^fevefMtf 

.  JnctffH  ^filtemrfc  U^te  .«hdfgttinfd" 
Veitii  fenftffnem^  ^nmde  res  etmfhjtewtkM 
Am/mi  ex  pirii  ferie  Hefftviuiir  V4- 
vU  4pmieiresi&  femiem  ri^Mtnrjtm^ 
tfi  tmifu9»dkU  itmiMk,  nm,9iw 

& 

-  •  Oi  fterilitAtem  cvnHngentem  in  frnSii- 
§m^aimeheefin  infe/ittis  ^  fertniees, 
eHm  erfit  MpOit  feheitdi  itttegNm  fem^ 
fkttem  empt/jieMic4mt,,n,  24.. 

In  hcatfone  refnittitttrf>en{ie  «b  jleriU' 
tsteminfru^ibus  ^&  <nr  iMem. 

JtemittiJeittre  fenfienem  emphyienti'' 
rme^^erUitmemi^iiMdefenJie  tffit  ms^ 
,  &frnilibusreiffeMiei»s  :  item  ^M»»dt 
fniHns  emnineferirent,  *uetttm  ftnci  c«l/i- 
gerentnr^  nt  non  fnfficertnt  tntegrtt  penfi»' 
nifiivendd  ,cenfeiHmnlti  y  &  videtnr  i» 
frtxi  receptnm  ittde  rigere  jnrit  effefitm 
tfitettmiim,  ti,  i^l  • 

Siresemfijtemiet  elkhtfiihits  ttftt  ftt 
thftineffe  recnferitienK ,  cejf^tt  ommittMi* 
gmie  fttvetiai  penft$nem.  n.i6. 

Saidf  res  emfl^tenticiifrefterheUiim^ 
tut  jnJfnmlieUi  timtrm  ,  vel  tlim  fmh 
imctuifimcoliiienfefit^  n.ty, 

Et  tfnid  etitim ,  tjnindo  res  emfhjtettti- 
et  frofter  fnferveitiemtem  feftm  mfmeffe 
menfeteft  ^ibidem^ 

Sttitdt  iitrigerejuru  men  ceffit  ebligtuit 
/themdi  femfiemm  i»  fmiiSit  etfhs^ 
mfhjtewtt  temen  esm  tmme  tttmftHftmi^ 
tieenjitnr  iicemmijit.n.ii, 

^uid  ejtiando  domus  emphyteutici  rrt-' 
fefi^retur  mAUsffiritiins,&frefteret  mem 
^  ftfitktbiNrifm.t^, 

Am  debett  tngeri  fenpt,  ifmtitdt  ret 
mfhjtentict  frtfter  mmvitmm  ,  vel  4- 
lium  cifumfortnitnm  sctrefceret ^& redde^ 
rttur  frnffiefitfi  Meff^mdetm  megetiv}^ 
».jo.  ■ 

Sfteitte  eft  ,  mt  enttt ,  vtl  demhkui 
flNt^itteibmtrit  ,ttngetaur ,  veldemimutm 
mfttift,i90ikill0dtbttMf^M^ 


IN  hac  dffficultate  rit.  Prima  hon-»  tf 
.«luflo,' -Q^uiiidd  Ki  exniihycBudi 
ca  omatba  {ifnft,  ut  fi  ager  ci¥)>»' 

phyteuticus  i^crmanentcr  a  mari ,  Vel 
fluminc  occupciur  ,  auc  omnino  def- 
cruatur ,  tca  uc  deinccps  coii  ood  pol«> 
fif  tOefit  oininiu6  o&Kgaria.lbhrendii 
penfiociciii  :leG»'«iiiEciB:fi-fei  Maai» 
pereac  ex  parce  /adhuceilim  tou  peow 
fio  folvcnda  cft.  Ita  cxpreflc  habecur 
I.  Cod,  dejnre  emphy(,&§,  Adeeylnfiit. 
de  iecat,  craduntquccommunitcr  Doc«» 
tgrei.  Unde  hi  diio  «erfui  dr* 
Cnuferuntur.  Si  ferierestttt^  irbrrnbi* 
ttmr  tmtfhpeti»  iftdfkfmftttt  ^milU  i'bt< 
r/kUm  srte. 

Circa  priorem  vcro  hu)us  con-  ' 
ehifionis  partem  advcrtic  Valafcus  de 
inrt  emfbjt,  tf,tr,m%,€Mtn  pTocadare^ 
nlfi  appofitum  eiTec  padum ,  quod  eil^ 
am  rc  cmphyteutica  funditus  peremp^ 
ta  ,  adhuc  nihilominus  rolvcrcturpen* 
fio.  Quodctiamaiii  Dodorcs  tradun^ 
inoer qiiMMol.^1)^.  454.  m,t.U  habe<' 
lur  iiSt  i,uCtd,deimt  emfbyt,  '\h\Jm^ 
feremnibm,  vel  etim  foetmiim  e^jSbmu 
Ncc  id  mirandum  ,  nam  pa<flum  de 
cafibus  fortuicis  pra;llandis  licicum  cft 
ez  fe  in  quovis  contradu ,  fi  modo  tais 
onos  fuflideocer  Ulod  fiiftipiemi  com» 
penfctur.  Prseterea  dodent  bene  cum 
Baldo  idem  Valafcus  m.  2.  &  Mol.  n.  etim 
tim  t.  fi  domus  cmphyteutica  fuitcom- 
bufta ,  aut  alitcr  dcftruda  culpa  cra- 
phytcut2c,tuBC  ineledtone  ofle  pro* 
pcfetarij ,  vel  com  cogcre  ill leodM 
ndltc  »  ^'  penfionem  folvcre,  argu-^ 
incnto  /.  i.  verf  valenti  ,  Cod.  de  ]tire 
emphjt.  vcl  omnino  cum  ab  Emphy* 
ceuii  repellerc,  vclagcre  adintere&y 
fitm  t»%,ff.fMger  veffigiiilr,  • 
•    Si  domntaatemfic  doim&i , rtl 
combuila  abfque  cnlpa  emphytcutff i ' 
vari^  fcntiunt  Doflorcs.  Nam  Bald; 
im  d.t.i.  Cod.  de  jure  emfhjt,  iefiurti  1.' 
ett.  4.  u,  »0.  verf  tmetU  revece^doctt  ef- 
fiitunc  ioeledione  empbyteoiK ,  vel 
domtmi  reasdificn»,  Ct^veic  penfio-' 
m,  fni».adliac-aaHiiK4r$«  joriy 


yi.,^jd  by  Google 


iJiip.  IV.  Sefi:  HI.' •  aS^ 


emp?jyfcutici  :  vel  reccdcrc  omnmb 
^  concraAu  abfque  obiigationc  rcac- 
dificatidi  domum,  vcliolvcndi  pcnfio* 
Aeoi » iaiMr  ilrttM»  A  t.  taBr 
liif,§,  dtmm^f  de  figntriffm^-  i6rl  f 
d/ntms  ^f*  d«  Ugaii  %,  Hanc  camen  fen* 
tcntiam  mcrito  impugnant  Valafcus, 
&  Mol.  proxiGn^  citacti  quia  aut  do- 
iDuspcoicus  Qenrctut  dcAru^ ,  &  fic 
liolUtBe:0«miii6  Jinphyteiiifir,  noc  in 
pett^laMktiB^qm^fl»  eft  lUun  coii-> 
tinuarej  aut  fenfcttir  mancrc  cx  partd 
racione  afeaf,&tunc  cogcndus  eft  cm- 
phyteutadomumreficcre,  6c  pro  folo 
candempenfiomrairolvecei  quia  nott 
eft  peiati*WUIift»r.Mrtepb]^eiitU 
ca.  AfttHtftOVttt  Aingelns,  Immola ,  86 
Jafon^rqqosrefert  idcm  Valafcus,  fcn- 
tiunt  non  debcrc  in  propofico  cafii  c€' 
Uii  Eoophyceuiim  prorfus  cxtindam  i 
cun  mtoete  oftt ,  qux  cll  pr^ctpua 

pan  dMttUS  /.  fi  m,§,  ^aretm ,  f,  dc 
MMyAf  t&fic  ceoeriacUiuc  emphy*^ 
teutam  rcasdificacedomMB ,  &  peofi* 

oncm  foivcrc. 

,  At  hxc  cciam  fcntentia  rejlcitur  )l 
)^«laA»»'&:Molioo  loflii  dtarit »  9c  k 
Rebella-  ^t^f;  9.' ».    Qgiboi  ttia<% 

gtsplaeet ,  uc  quamvis  manear  area 
poli  evcrfam  domum  cmphyteucicnm, 
cenfeatur  re$  emphyccucica  prorfus 
deftruda  ,  &  Emphyteuiis  extin^a. 
<^aiotrcltttotiinipfobac  etiini  Gre* 
gocinaXopes  /.  24.  tit,  s.  fgnks  5.  eft; 
que  proci^dubio  probabilior ;  quia  li« 
cct  arca  fic  pra;cipua  par$domus,caque 
maneat  poft  domom  everiiun ,  tamen 
doqtm&  fmsplicitec  non  mi«er » fiq|nd£ 
eadetaMSt:ii90Bt«rfiMnui^  tqa»»oii 
coi  ifilBMiooqMUervacof  {Dfola  area; 
tnutaca.  aotetn  forma  rei ,  fubftantia 
quoque  vidctur  pcrcmpta  ,  /.  luliuutSf 
§ .  fed &  fujnis ,  f.  sdexibendum.  l.  kipeti^ 
$.mUim«,f,  qmmt  mmlkiilksfinillm-am 

UtmhnS'  AlioquidicenduffllcM^,qOl* 

vis  ctiam  area  evertcrctur,  adhuceen- 
/crimanerc  ex  partc  rcm  emphytcu- 
ticam    C9  quod  adhuc  pcHaaBeant 


lapides ,  &  carroenta ,  quibus  domus. 
cmphytcutica  conftabac ,  quod  ncmo 
admittet»  Atque  ekhoc  fundamcnto; 
eeBfiEcGcegofiusLopes  fitfYs.  ,  &  poll 
eum  Mol.  %l  Rebel.  Ucis  ciutis ,  ideaii 
dicendum  ciTe ,  quando  rcs  cmphyteu- 
tica  cratvinea,  aut  oUvetum,ut  nimi- 
rumdcftrudacafu  fortuito  vinea,  vet 
oitveco^  Emphyteulis  prorfus  extin« 
gnanir  i^oiioetatneat  agcr,  tamcfl^ 
oon  maQetfinca,  aut  ohvctum* 

Hoc  tamen  oon  eft  folidum,  &  %i 
pfobabilius  eft  >  quod  fuprd  dijp,  t.  fe^» 
%,n.  4.  tradidimus  Valafco,  &  alijs, 
^uos  tcfert  f  is.  de Jnft  tmfhyt.  n,  3. 
iriailminiilninfthifflonto  emphyteu* 
Cico  reperiatur  conccffum  inEmptiy^' 
tcufim  olivctum  fitum  in  tali  loco ,  in- 
telJigi  in  dubio  emnhytcuticam  effiy 
ipfam  cerram  olivis  conficam  ,  &  con-< 
ftqoentor  quafflvii  deibEiianrur  oiivs;» 
adhuc  Brapfayteoflm  •  ttamefe  Ir»  i^fbi 
fundo ,  quieft  pars ,  eaque  pratctMi»,» 
rci  emphyreuticac«.  Qua  rationeident  ^ 
Vaiafc.  qu^ft.  47.  fitperiiK  gllf^iti  n.  li 
approbac  fententiam  Bartholomi^ 
B^ilippi  cooibtiientiidlfferenttam  fet* 
ter  Emphyteniim  tnfulii,  &Bmphyt^ 
tmfim  domusiucilla  nianeac  manento 
arca,  h^c  vefdmanco»  fi>|«  aios  noa 
mat>cac. 

Circa  aliam  partem  concTufiontSj 
qnod  videlicet  ,  pefetime  fil&ffl  et 
parte  rcemphyteutica,adhoc^ifetbi 
ret  obligatiofolvendi  inte^raro  penfl* 
onem ,  dubitari  folct ,  an  id  proccdat," 
etiaitt^fi  exigua  tantutn  pars  fuperfit?» 
hi  quaquaeftione  vari»  funt  Dodores, 
GloiTa  ml.  nmem  0knnn  ff$i§nes^ 
vmk§\Md)eff4 ,  juxta  rextumibi  1  f.  d4 
wrhram  fignifcAt.  refolvit  procedere; 
quando  rcs  folum  perit  pro  demi* 
dia  parce.  Sed  hanc  fententiam  alif 
SoAores  COntmiMitter  re}icm  nt,  eiquo 
eoam  aliai  GtoH^  comradicanr,  no 
Glofla  /<re.  f.  Cti.  de  }ure  emphfm 
ttutie»  ,  verhe  ,  pirticitUre ,  &  Glofla 
in  5.  idei  ,  verh»  ,  pirttcuUris  ,  Itt/fit, 

di^  ^ifsfim  »  qua  reift  di^ttuoc. 


IK  tPatsjBe  Emphyfcufi. 


&tand:ra  condudunt  dcbcrl  intcprS' 
peHfiotica-»,  cEiim  Urcs  alira  liimtUiU' 
pcreatt,  Pro  qaa r^;ofieoct%>  ftac  fatis 
pttte  xtextniM  di0*.k,  u  ibi  ^  exjfmam 

itfA  ret  f>cnnM  Isditin pibflaitUii  ^&^im 
dich  Adep^\h\  Ifin  t;rtcm  ptrtnnliris  , 
Nequc  ol  iUc  tcxius  iw  ^ui*  t-  ntmcn 
fUtriiW  t  qju la .  ipfe ,  ccxtus  ^ie.  cx^ ojmx^ 

cffisidtSKmKqinVinfi  aliud  mca  ;>rciruin; 
duo  aiitem  piroxtmd  cicaxs  jura  tacis 
tt^pWnnnYt ,  npn-t^ciiv.c.^^.HiiPiiti^JiK-m 
(9lvcn  li  inrc'i;rat1-)  pej\!:onc!Grt,  ctjAOy 
^,k?e/s  ,(4ii)i;bytcju*ii:*  p.Ui»  4ci«^4i.o 


lu:^  idcrii  Valafcus;*,  iJ.  cum  J  ilio  CIa-^ 
ro,  ininuendam  nc<«n^fio<(Ki  liemfio- 
neni,  iipet  ros^rolttaareQcpMici^niOfditiy 
qnti'  taiis  £ttpfcyiairK  Katidti^t^iotiff 
Ipc4donis,fht)uahsrlD  penfiaiYh  J<i):i-' 
natio  ftcicnda  bU.  Oi.^^^Tsncen'"!^  cfb 
etiam  EarihoU,  &  ahorLiiu ,  <]Uoscir;ir,'' 
&  fequituri^rceorius  Lopcs  4^/.    c/.  ffl» 

Ab  hac  tamcn  fdiOfhtiaitanujaain;  jd 

ponflo  jurivfalsa,  rereiicwduTA^ctlt< 
Mol.i/.w.-f.  In  qua  ■opini^onum  rarri.-r.i- 
tc,  quid  poiix3S  JCJicndunn  fit  judia  $ 
vickiint  :.cgail«indcim<  d2c4:onfuctut 


»:'.Mcliuft^gO.'tliiiaidhofldirt3«w 

pp •idcnt 9, iion.<xcnfa<"'»  «mpHytciitnif 
ad'^^  nl  }i,i:tione  inteprt  fcrS.oviia 

pliyccupca  iuf>erftt„  ui  cxp.iicflc  dcci^ 
(ina  t^;,apiid  .'HirpftOQS»  ^;  tfs::tif:r(4 
pattit*^,  Siaucci»  ft)iQiu*bAaVa  pir< 
i;oremancrct,tttnccredunt  pro  mhilo 
idrcpurandum.Ita  cum  Grcgorlo  Lo« 
pcs  ,&JuJio  CUro  alHnyiaoul^iis  clTd 
coinmHnem.fenteotiam,  Paootmitaii 
^  no ,  Si-pWl^^iis  MoUn.  dif^l 
454..  0/»»^-:4,,#zdns  ,<huic  fcntentids  in 
pqndto  luris  adhjrrcndum  cfle.  Ac 
fluidquid  fit,  fix^iflato  rigore juris ,  vei 
i  n  H I fpa n  i a  o b  dUttm  l.  pdrtitsrHm ,  ccm 

1 1 cx^oitatf  (ftfyandon  ^tn  pmiti  vi- 
^^ur.,.qopd  cfin^  alijs  traditV^^approH 
^at  VaiifCMS  diejf^e  f  mpljyieulic»  .  tj.  27. 
fHbn.  4.  §.  caerum^  ut  quandopars,qU3C 

•  fupcrcft,  non  Cuiitcic  ad  rcddendam  m- 
tcgram  gcnriopcmjrcmittatur^feumi-* 
nuatur-p«ofio.Q{!Mi  etitm-adiHQ:ideiif 
Vataii^us/?-  aliquando  vidiiTc  jiraCri 
ttc^ri  in  tribuniIibtis.KcclLTi.iflic!s,  ut 
in  cafibus  notabilis  dcminuiic«iis  rci 
emphytcutico:  ;PC/cUio  dein^nucrctuc 
^irorufi^  bpnofiim  RrbiiriO'  • "  tdAflli 
qtieobfM«atani«fle  mfoo.  Seiuictt  te^. 
(atur  Grttcia  deexpenfif^  r.  yj^:  »am.  9.. 
ut'idemyalafcujrcfcrt  Quodfipeff-) 
(To  cmphytcutica  impofica  eHlt  fruc-t 
tibus^rcrpondcnSj  non  in  lolam  fOn 
coga)gi^9%49inii»i«tunp  ^^9^tliM9i^ 


Sccuiiiiacoondtiiio,  Oh  :tefiiica<»  24 

tem  Comirigenitmi#iffii<fl<bosr<tia*fl 

obc-.ius  infolitos,£Lfbcr!iltosi  non  ctC-. 
fit  oblig&ci!0.fj;»ivqndi  iTiiQgbam  penfiJ 

DUim0iii^a>Bcidcfrivq«fiiiQfRrispqo 
lBniiineris.rdati8«  tMdfc.i1^aia  foos  d. 
%7„  it,T.  Set|uictir  MoSni'  diclx  d.'fhrtt,Hi. 
454. ».  (5.  cum  Glolfa  >a!  rjp.  /  £?/■«//  ^^» 
UcAto  ,  I'unorni![.ino  ilidtmkn,  16. 
r/t;>.  (leriinttim^  n,  %^mimtir:  9t'  lulio 
Claro A,.fent€itimiim'^'.u^m^j\et¥- ' * 
/j,  f .  8,  ».7-  Probatur  apcrt^  didd  i 
I.  Ce^.  de  jare  efnphyt^&iex  d.§,adeai 
J»///.  «^r  /*ftf/.  in  quibm  jtiribus  om^ 
niainfoctunia»  quar.ccmeniphyccuci-* 
cafQrnoiidefkniiinttpoSiol  4affltio«M» 
phyceuca: :  &  confcqircntcc  obhuilanJ 
fteriUtatcm,  &  cafum  in  folisfcliftibus 
coniingcntcm  libcratur  ab  inccgra  p£- 
fionc  folvcnda.  Ac  np,hoc  irrationa- 
bile  videatur  ^ea.  ratiottddiiQlet;  quia 
pedfio;  enipfayteBimismlgonltor,  io 
pp^acur  pottusiocecDgaitibnemdo^ 
minij  dii-cfti,  quam  in  compcnfationc 
fruduum ,  &  idco  folct:  imponi  modl- 
pa:  liGcx.ergo  contiogac  ftcnlitas  in 
fruAibiis,  hon  debet.penfio-remitci, 
cu  m  fru<ftiitiioi2  tefpfctat,  .Unde  tna 
valechic  argumcnfum  a  Idcationeyiir 
qilft  propcerea  penfio  ob  fterihtarem 
rofnilCicur.quia  imponiturin  compcn- 
fadODem.fru<Ruum  v&  fic  (abconditi- 
^MyfcfiB^&pctci^iaacucyfi^^  frtpfi 
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Difp.  IV. 

ter  Je  hcAto  i  vel  ctiam  ,  quia  fruiflus 
itjndi  locati,  antcquam  coliigacur,(unC 
dominl ,     tfts  ^ff,  de fitrtifi^  idco  ftc- 
nlitasioiHiscontiogcns  domint  daiiH 
nodebet  ccderc :  frudus  autcm  Em- 
phytcufis ,  &  antc ,  &  poft  coUfidiond 
ademphyreutam  percincnt. 
DupUciicr  autcm  hanc  conclufion^ 
'  multi  DoAorcs  Itmitanc.  Primo^uc 
non  procedat ,  qaando  penfio  eflec 
magna»  ftfiMibttS  conefpoodens»  uc 
ficiT^ctanca,  auc  paulo  minor,  quam 
qux  darccur  prolocacione :  cunc  enitn 
crcdunc  remictendam  ciTc  propceritc- 
viiitaiem,ficticinlocaciooei  quiacsl^ 
iatracio,^uacradica  condufio  nicicnr. 
Ita  Glofa  in  Authent.  ferfetu»  ,  verbo^ 
fexttm ,  Ced.  de  fMcrpfantis  Ecclefi]s,  & 
plurcs  alij ,  quosrefrr  Valafcus  lupTA  n, 
tt.  ubi  tcftacur  faspe  in  Senatu  Lufi- 
•anofecQodombanc  opiaionem.ie  vi- 
difle  indicatum  requnntur  JnliuaCIft- 
rus  d,  n.7.  Navar.  in  Mdnutli ,  c*p.  17, 
n.  190.  &  GrcgoriusLopcs  /.  i8.  tit.  8. 
psniii  5.  verht ,  La  o^inv* parte ,  &  colll- 
gitur  ex  Bartholo  i»  L  t.  cid*  dej&n 
mpbift,  uc  ibl  poodetanc  Salicecus,  & 
Jafon    to.  Limicantlecundo ,  uc  etiS 
ron  proccdac ,  fi  tanca  eiret  ftcriliras, 
uc  frudus  omncs  abfumcret ,  vci  cam 
pauci  coihgercntur  ,  ut  cx  iilis  doq 
poflec  iblviintegra  penfio.  IcaBarch. 
«.  4.  ^   ac  mnlti  aliy  mdim  /.  i.  CW. 
de  ptreemphjt,  cooiencicGam.  dtc,  15*0. 
».  a.  &  decif  i^t.  tfudprimoloco  hoc  nu- 
meromtAtnr,  sd  fiaem  i  ubi  in  cafu  mag- 
ns  fterilitatis  fcncit  dcbcre  io  cmphy- 
teucis  fervafi  in  hoc  regnoLofitanis» 
quod  procolonis  fancitumeft  lUfttLD» 
fizzno  ifb.Ji..Ord.tit.  17.     1.  atqueica 
judicacum  fuiifc  affirmac.  Caetcnim 
quamvis  bx  limitaciones  redpiendx 
videancuc  in  praxi,  ucValafcus^  «.  »t. 
^  jR,  ts»  adouctic,  quia  videocnroSaiN 
fdttr  feoepcx ,  &  fuoc  acquicaci  conibi» 
nx  i  camcn  ftando  In  rigore  juris,  illas 
merito  reiiciunc  idem  Valafcus  , 
MoUnz  dffp.  454.  ».7.  &  «.  quia  repug- 
iunc  apecte  geaecalicau  f ouus  i/t  d.  L 


1.  Cod,  de  jnre  emphyt.  ubi  folum  In  ca-* 
fu,  quo  rcsemphyceucica  pcnitus  intc» 
reac ,  cmphytcuta  libcratuc  a  peoAone  * . 
foiveoda. 

Tertia  condufio.  Si  res  emphy*  ^ 
tcutica  capta  fic  ab  hoftibus  abfqu^  ' 
fpc  illain  rccuperandi,  celTatomnind 
obligatio  folvcndi  pcnfioncm.  Ira  cum 
communi  ,&  indubitata  ooanium  fca- 
cencia  Valafcus  de  jmre  emphyt.  q,  17, 
fub  ntm,  1 5.  f .  verum omiff»^^  Mol.  i5r<5?4 
dtfp.  454.  T7. 1.  Probacur  quia  rcs  bello 
capca ,  five  jufto ,  fivcinjufto ,  fi  nulia 
cit  fpcs  recuperacionis  ,  liabetur  pro 
pmnino  petempa:  re  aocem  emphy- 
ceutica  omoino  pefempn ,  excinguU 
cur  Emphyteufis  ,  neque  ttlla  manec 
obligacio  folvcndi  pe&fioneoi.  d,  w 
Cod.  de  jur:  emphyt, 

Nonlevisaucemdubitatio  eft,  an 
quando  res  empfqrteQtica  propcerbd- 
luD,  aucjuftumbcllitimorcm,  vel  a<* 
liam  fiaulem  caufam  coli  non  poteft,* 
celfet  pro  tunc  obligacio  folvendi  pcn- 
iioocm^MulciDotf^orcs^quos  lac^  rc- 
fisrt Valafcus  d.^.z;  .fub n.i%.  adirmi^ 
civd  reipondenc»  &  idem  cenfenc  Jih 
lius  Clarus  lih.  4.  fementiAtn  ,  £m^ 
phyteufts^q.  8.  'verf.  ftd  tjuid  ,  Rcbellus 
Itb,  »3,  ij.  8.  n.  4.  tiplures  alij ,  quos  ci» 
cac,6£  fcquicurAuguft  Barbofa />i  col~ 
ie&^  4d(,  pctmt ,  dek^  ^  ».\.  tt».  a  qui  < 
ionfientii  recedeQdoo»]iot|j^tn 
:£L,  eo  quod  fit cooMMUiia »  admocME 
idera  Valafcus  ».so.  infine  ,  &  n.  21. 
Eandem  rcfblutionem  cxccndic  adca- 
fum  ,  quo  rcs  em{}liyccuca  proptct 
fiipervenienteib  (peAem.  iifiit-  efle  noa 
pcMsft.  lncelirgitur  aucem  ha:c  fentcn* 
tiaprimo,  nifi  cmphytcuca  in  fe  fufcc* 
piflct  omnescafusfortuitos.  Sccundo, 
nifi  conluctudo  regioois  in  coocrariu 
ftet..Tecci6,  niftip&  empbyccuta  cau* 
afiiiftc  beia,  .aHr.«fi  fdcuiflec  Ulod 
impedire,  vel  hoftibof  refiftcre  ,  nec 
tamcnfccit.  Quarco ,  nifi  omiiiflet  ad- 
flioncrc  proprictarium,  qui  adononitus 
^6lu.$  ex  rc  emphytcutica  pcrccpif» 
Xcc.  Q^as  omo^liisiucioocspooic,  8e 

«zpli* 
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•xpKcatidemValafcus  fuh  diiffin^^,^^ 

M  Cteccnim  ipfe  Valara»  ii.t«>& 
^  Mot  Mt  if//^.  454.  M       ^  I»- 

.  jMiit,quod  (landoiiirigore)ons*nul* 
luin  ex  prardi^is  tcmporalibus  impe- 
dimentiscrophytcurain  cxcufac  a  fbl- 
veoda  intcgrapcDfiooc :  &  pro  cadem 
lenceiitiaDooiiiiUof  ex  antiqoioribiii 
lefintValalcus.qttieam  veriorem  dt- 
CDm^eaqoeiQihiplacet,  eft6  inpraxi 
procommuni  ftandum  fit.  Ratio  cft 
aperca ,  quia  dida  impcdimcnta,  &  in- 
fiirtunia  .fubftandamrei  noniacdunr, 
nequdattftroocfedtamiuii  cultufam , 
&  frttduom  coUeAionem  impediunt , 
emphyteuta  aatem  proptcrnu]Iura  in- 
fbrtunium ,  autimpcdimcnturci  fubf- 
tantiam  penitus  non  aufcrcns,  a  fol- 
.  venda  peofioneliberatur^ut  exdidis 
conftat  ftando  in  f\%otQi0*leg,\XU. 
dt}9Mtw^kft,  Addit  autem  MoUna-,  fi 
empbyteuta  ob  hujufmodi  caufam  no- 
lit  pcnfioncm  folverc  ,  contendens 
eam  non  dcbcre»  non  incidcrein  com* 
tsifliim  i  quia  cum  pro  fehabeac  com* 
■ninem  DoAofom  lenBeociam ,  carec 
colpaeam  non  Iblvcndo  ,  fafqug  iUi 
eft  experici  fuum  jus  fe  ipfum  defim- 
deodo. 

Quodfi  domus  empbyteutica  ma- 
^  1h  i^iritibaf  inii:ftetnr  t  verins  eredic 
Valafcus  pfr»  m  at.  etiam  ftando  ia 
prsdiAa  communt  fententia  teneri 
emphyteutam  penfionem  folvereiquia 
.  licec  calis  domus  reddatur  inepta  ad 
habicatioocm :  actamen  poteft  alijs  ufi- 
l>Di  islefviie,  ut  pro  aflervaidofriH 
tnento ,  vino>  &  alijs  tebos,  &  iiiflcic 
flliquam  ejus  partem  utilcm  manere» 
litEmphytcufisconfiftat,*&  pcnfio  de- 
-l^eatur ,  )uxta  fupradida.  Quod  magis 
finc  dubio  proccdit,  qoando  jam  tem* 
poie  connimi  ftuM  ecacddoMUB  il« 
um  efle  iofbftannt ,  oec  emphyreuoi 
tdignorabat:(ecusaotem,fi  id  Igno* 
raflet,  quiatunc  qualidecepto ,  &Di« 
mis  laefo  juris  remcdi)s  fuccuiTC&duBI 
SicValafcQt^^.iv.ta- 


Quaert  tandem  hic  potcft ,  an  (!  rei  Ji 
emphyteutica  alluvione  »  aut  aiio  e- 
veotu  fbctuito  accre(cac,& firn^tiofioc 
reddacnr ,  augeri  debeac  penfioj»  Ad 
qood  oegativd  refpondendum  eft  cum 
Bartholo,6aldo ,  Saliceto,  Jafbne,  & 
ali js  communitcr , quos  citac ,  &  fcqui- 
tur  Valafcus  Je  jure  emfhjt.  q,  ti,  »,  7, 
qniaciiim  hujufmodi  augmeotum  fic 
iiacuraIe,Bon  ex  vi  contiaAos  emplqr* 
teutici ,  fed  juris  gentium  conftitntio* 
nc,rei  cmphytcuticae  accrefcat ,  ini-» 
quum  eft ,  ut  pro  ca  felicitatc  aliquid 
plus  domino  diredo  pendi  dcbeat  ab 
emDhyteaia.  Necobftaccestos  iniLa. 
C§d,  dt  a/ktviMthMS,  Nam  loqutcor  de 
incrcmento  alluvionis  prtKiij  tribuca* 
ri)  in  quofpecialeeft  ,uteoaudo  ,vel 
deminuco  augeatur,  vcl  minuatur  pen« 
flO^utnotatGIoifa/»  /.  t.  verh  fartlm 
taUrt ^Ctd^dtjm  emfhyi.  Baid.boift« 
iieti»4i/*s. 


SECTIO  QUARTA. 


2V  tkiigAtione  foheudi  Umdimum 
dtmm$  dite^$» 

SUMMARiUCH», 

Sfi^fa  ttmUmkm^&  frtfter  qiud 
fihttmfm.^t. 

Demin»  injuffenclemi  nevumemfhjm 
teutam  inveftire  demegtrt  fottjt  itmdemi» 
ttm.  ibidem. 

Id,  qued  prtbmde9u§f$hitmjemtfeft 
^tliqutta  firs  fretij ,  vei tftimttitmis  tH 
emfhjteuticdifeclt^t  tmtem  ^itlittmmtlt^ 
ti»tte,fecunJumj»s  eemmune  folvittr  frt 
Uudemio  luinqutgepm*  ftrs  fretij ,  vei  tf- 
timittioitii  i  fecundum  ver^  j»s  Lufiitmmm 
^mtdragefmti tmodl»i  eiitmim  Mmifimmm 
fims  tcciefie^fMt  finHitm  mt  pjferifU 
tm^metmdiiie.  «.31. 

Exfortium  comvemtiome  vtrio  tdmm^ 
dum  efi  Mumtitat  tfmifrtltmdtmoit  /tMr 
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Sittnverturn  ftt,  ttt  Uudemum  ntn foU 
pstnr  ^fiMdam  eji  tiUfACic,  *.  3  j . 

Nnnftum  ^usem  tenfetmludimitm 
ftmiffum  ^nifi  id  txfritmiw^  ikidem*& 

Licct  domintts  diut  fe  rem  in  Emphjf* 
ieufim  caacederelibertm  k^ftibttfvis  cneri*' 
il^ ,  4dhucnfift  csnfeiur  temittere  lAudemi* 
tm^imcs/iMjimMtm^wiaiSst  ihid^  : 

.   ^MU  illu ,  quMptmfMitiitisfthetiJk 
^imteUigjMet/itt^sfretil^  ^uu  tum  re$ 
frmcfpjilif  y<fu4m  meliermfmm  eimlkdrtitm 

tef  ttj^imaatur.a.-^^t 

. .  Im.fi  &  qufi  etumfm^iif^  ffmdei$te$  df*. 
iimtmiin^*  iMem^ 

Lmdemium  dekfl»  ek  enftere  ^mfkfm. 

Neque  in  centmjmm feiiex  Ut^temu 

.  AJL  cegnefceum  Mimtde.^e»ditef  ^ 
iu ,  efmpteff  Empityteufs  cenfendm  fit  de* 
teptue  mitta  dimidium  jufiipretij  ^  tdeffeC' 
tttm  utertdi  remedio.l.  t.Ced.  de  refcirt* 
dcndu  veadtt,  dehet,Attendt  sd  td^  qufid, 
fiinte  iiftdemie ,  remmet-virnditeri^  eedem 

fPMRI.  ^6.   

c»t»  dicitnr  leudemiitm  effe  fnetepriif 

veia/iimetienis/ei  emphyieutitj,  in* 
telligilur  quottipretij ,  ^ueres  veiideretur^ 
finfin  deberetur  lAudemim-Ahidimt 

J^a  meieru  funt-^IUMtreim  flttkm 
m^temfij  i»  empterem' treMjfirinr  ^  ee 
minerie.  t^imiHif  t  ec  minmpreimde  Um» 
demium  tnnt  debetur,  HeciutefHdeminu* 
endo  ittndemio  intelli^itur »  nifi  oners  iibe* 
,  uc fpecieiipttcto  empteri  fint^  impofitu^.i. 
57.   ■  .  .  .i-    ■  . 

An  ehiigitie  /etvemU  Itutdemhmjh 
reslit  i  ipfi  rei  emphyleutiCM  tmnexe*  fif^ 
tem  uffirmumem  eiifit  megk  fr^uMi»  . 
».  38.  -v^ 
t    Furs  negtms  prufertur.m.ipt    ■    v  i> 

0k  tumfeh»miedmidimmmimttkiiim* 
't^tttrfemm.eemm^-^fm  tmdmiitmk  Vm* 
fk^w^s^  ».40. 

^mendo  eVu^uts  hthet  ufumfru^unt 
fr^prietutis  rei  em^hyteuiicd  ^eifelvendnm 
^  luM^eemmm,  mennere^prsfrifimie»».  41^ 


In  todutemeventu  ]us  invefiiendi  ^  tf' 
renovsndi  tnvefiituram  ,      capteftdi  fetU 
dum  >  i>el  .rtm  ei^jfp^itMem  s  pminet  ^4 
fnprieUiepm,  ttefSwUm  ^uerstmt  MfAU 
eeK  csmifi ,  velpetim jmfufruiluerioi  fihii^ 

c^uitndo  venditur  res fuhempljytentice» 
td ,  *n  tunc  debeatur  liudemiHmproprietnrio^ 
veifottm  emphyteutM,  qui  remjuhen^hi^ 
tentieevii^n,  4»» C:. 

L.  Audemiuftl  eftiid,  quod  in  alicp  |i 
.  baciotie  EmphyceuAs  domino 
direAo  folvitur  ob  confenfura, 
^Uem  aiienatiom  prcftat  approbandb» 
ieiiU^aiido  iiofm  cmphyceutamj 
qoeiD  iQCttOAtiqiii  lfiv«lkic»lt  in  poffii^ 
fioiieiil  mittic.  Ita  tommunitcr  Dodo« 
fes ,  quos  rcfert,  &  fcquitur  Surdus  de»  - 
w/i  31. ».  8.  drconfil.  84.  i»  fne ,  tomo  i, 
JuUus  Clarus  iib.  4.  /emtemtisgum^i.  Em* 
fhyteufis.f.i^.  m  4.  %LOk\dmdeetiHt^i 
Empijyteii/ie^cif.i6.m.ti  Ccaa^uque  apei« 
f.jf/k  ultims^  Cod,  dejure  emphyt.  ibi^ 
pro  fttbfcrTftione  fua.  Unde  infcrc  Cal^ 
dis  fupy*fi»  i.  cum  JafoDC  in  di^di, 
ldtims^m,  ft.si6tkepa:ipoi![i^  laudemium 
dbmuidi^fi  ioloflif^^flraatio^UlfM 
JioitC  rto.viim  emphyteutam  inveilire , 
fcu  laudare  ;  fiqiiidem,cum  iili  non  de^ 
bcatur  ,  nifi  quafi  in  rcmuncrationeni 
ptro  eo  bencficio ,  confcquens  eH ,  uC 
oetfknctdmfa ,  te^  nttHta  cffc^us,  £6 
lattdmiiBm,  edijf^i 
§i  quenruir  y  f.  dejure  puttemetm^  0^i«p* 
cum  ceffnmtt  ,de  appeUstionihmi 

Id  Auterifl  ,  quod  pro  laudcmio fol-  ^ 
Yitut ,  fempet  cftAliquota  pars  prctij^  * 
Vel  «fl(Httetiddt.\j«i£emphyteutice} 
qiie{nismagnam»i}Uoad  qoaflMt^ 
varietatem  fubicinam  feclufa  fpQClftii 
li  partium  convcntionc,  folviturpw 
laudcmio  ,  fccundum  jus  commune^' 
quinquagefima  parsjirctii,,  vcl  a;Aima<*' 
tionis  fei  emphyteoticacy.itt  e«f»eiRf 
habctuf  diliai.  idt.:Cedt  dejure  emphp, 
&  fecucidum  Lufuanum  jus  forvitue  ' 
quadragcfima  ,ut  hobetur //i».  4.  Ord, 
tit.  59.  tn  principie,  Quod  etiam  ferva* 
(uc  ia-  ^mpixy  uujiUii.  ScdeiiaAicis^ 

aam 
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*liatti1iccT  ,quan(^b  ius  canonic.tm  ni- 
rirca  itbs  <\\{\  onk  ,  ftr.ndunj  fic  dif- 
pofitioni  turis  ciTHiscommunis  ». 
-ilf  nifvi  vferiitmntUilMCi  taimH)  fbolf&W 
icudo  pr«fcfipta*  in  hoc  rtgni>  eft  j 
il|1l0d  eliaxn  tn  ilKsT6!\*:itur  "qnadragc- 
fiima  ,  ut  affirrrar  MuUna  <i'{j>.  k. 
1%.  (^JAiirio  s»neri>alnid  tU  Jiiflnin  «.T- 
fctin  pa<fiuni  aconcrahentitu;, id  ler- 
vandum  cft, juita /.  i.  C4d d«j»re emffhyt. 
4fa;itaha'b6Cpraxis.  Undc  videmus  in 
^liquibus  Emphytcufibus  folui  <icd- 
inam  partcm,  in  iJijs  vigcfimam  ,  in 
-ali|S  qmntam ,  in  alrj[sterti.'im,  &  iiT ali^ 
qoibus  etiam  dimidiam  ;  quod  iiceV 
durnin  vldcacur?  umen  &'aiUisS  cam<« 
pchfctur,  Dooe(t1fi}uftvm.       :  >-  t 
Quin  etiam^fi  convcnrum  fir.ur  lau-i 
demium  r.on  folvatur  ,  taii  pado  ftan- 
dum  eA,ut  advcrcicMol.^/^.<^.i«*  quia 
guod  (blvatur  lauitemttini-  iiott'peiti-^ 
'iietLad.rufaAai)tbiD  £ocu  ra  dus«ttiphy« 
ttotici:  paflaautiBibad{cda,  quxcd- 
tfa  illius  fubflantia'm  non  lunt ,  fcrva- 
ri  dcbcnt ,  ut  didtur  m  d.  l,  %.  Ced.  de 
jure  em^hpeut,  Ntinquam  autem  cenfe** 
iur  laudemnnD  rRfnHrum  i  iiifi'domi* 
Qtta  id  exprimat :  undc  quamvis  do- 
minus abfoluid dct  licentiam  alienan- 
di ,  nulla  fada  mcnxione  laudcmij,& 
quavisrcm  in  Emphyteufim  fubampU 
^r^naconcedocdicendo,  feiilftm  coik 
cederc  immnidBiii,  &exeroptaiiaqoi- 
IwfTis  oneribtiSiadiiuclaudeffliom  exi- 
f erc  poteft,  ut  cum  alijs  notat  Caldas 
difft/  ccp. \6.  n.  5.  &  37.  Surdus  di^iA  de- 
f^if.ii.     t.  EmmanuctBacboGii;}  remijf^ 
H^Qrd,  Lttfi/. ltb..j^,tu,  58.  iMfrittcif,n.iitj 
Mttt-hujufinodLiicentia,  &:  coocefio» 
lcmpcr  dcbctintclitglfalvis  juhbusdo-' 
minicalibus ,  quas  fccuntium  naturam 
Cinphyrc aoci  contra^us. domino fpe-i 
cialitcr  compccunc ,  &  ex  ipfa  cmpbyr> 
^Aiiaicttntiic.:  ?-   '  ^ 

,Pf jeter^a-quMduHa ,  qu^  proJaiui 
defDiofolvCr.daeft.ihtclIipidcbetquo- 
tli.prctij,vcl  arltimacioTus ,  qua  tam  res 
f>rinctpal's  ,  quam  eciam  mtlioratio- 


•_      -  -  -  ...  — • 

I  Empbytcufi, 

aflimarrur  ,  ut  colllgirur  exT nlt.  Cod, 
de  jnre  ir>i\hy( ,  &iraclitcum  ajijs  CaK 
^■i.%dUt(f.\Ln,l'^  Mol.  d.  n.  11.  Ra- 
tio  eft  apcrr  a,  quia  hujufmodi  mcliora* 
tipnes  C^eduntEmphyteun,^  pcrtin^nf 
quojd  dotbtmuondireAoin  ad  prcp  rie- 
rariun' I  ne<9|ve  abfnuc  t\x\%  cnrffnfu 
alienAri  p(>{!"unr.  1  .uitle niium  aufcm 
lolvitur  procjufmodi  conIcnfu,&  bc> 
fieficfo  ,  quod  propncrariiTS  impertic 
ai^robando  'Sliciiattonero-  rei  ad*r«^ 
pertincntis  qtioad  dcminium  difcC-. 
tum ,  quaiifcunqiic  lila  fit.  Undc  notaC 
idcm  Calda"i».u.  dcberc  laudemium 
fblvi  computata  eclam  aftimatiohc' 
fin^om  |>en^iitlum  ,  cfin^  hfi(int 
quadam  lpCirstX^^itfr§ilmfeidhitet;jp* 
de  reivendic. 

Dcbctur  nurera  laudcmium  ab 
emptorc,  fcu  illo ,  in  (jucra  Emphyrcu-* 

i)s  alicmtor  iWmkQUstk-iiHkaM  i. 

mlUtmt,  wrh9  actifim\  C§d,  Jf  jtitt  ^ 

phjt.  quam  fequuntOr,lafon,&  Saliccr. 
ibidem,  Surdus  dfctf.  joo.  ti.  4.  Caldas 
dicfocap.  \6.  dc  cxt'i»£i.  tmfhyteufts  n. 
»y.  GrcgoriuR  Lopcs  tn  l,  kUim.  tit.  8... 
f&rtitA  5.  verhi^  ^ffife  deve  tmMrfJttiHii 
Clarus  dt^e  ^ .  Et^fk^eafK  ij.  t^.  n. 
Molina  diflAdtfff.^tf^,  «.  ^t.  Brihus /* 
c.petuitdeUcat»       5;.  nnM,  19.  &nl)j, 
quos  cicant.  Ratiocit,  quiaiaudemtum 
debeturproconfenfu ,  &  invcftitura» 
^uo  novaseos^hyimcalaiidatur ,  &iiii' 
pofleffionem  niiciitur?  iiiidfi'iib  tfo-da- 
ridebuit  laudcmtum^non  veroftven-- 
dicore,fcuaiicnante.  Qua:  eftalia  ra- 
tiOfCurconcciTa  Uccncia  alienandi.non' 
ceoi^rremiflam  laudemium ,  ut  ad- 
vertitSurdus/. ».  4. 
-    Ncc  obftat  lcx  Lufitanailrl.  ^.  dr'\ 
din.  tit.  38.  in  ^rinc,  ubi  loqucns  dc  ^ 
vcnditorc  Emphyieufis  aic ;  £  pif^srJt 
49  fenhQrii  »  qntrentenA  ,  er^tmttade 
tnf^^mtmmen»  ,  oki  «|uotext9Cxii&ina- 
Vitlragof.^^#w*     dtfp-  13.  $.-t; 
onus  laudeniij  incunibcrc  venditoriin 
Lufuania.  Namucomittam  aliamref- 
ponfionem  »quam  atihibct  CaldA»; /*- 

a 
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bifp.  IV. 

tft  etmdcm  t)oftorcm  H.  17.  intclli- 
^CDclam  effc  icgcm  Regiam ,  quando 
jcrapcor  non  folum  ti^adidii:  vendicori 
^dtiiD  Empbyccufis ,  ied  dtom  tMiiw 
tetk  laudemio  cOntingentem »  uc  ej us 
nomide  illam  folvrerec  In  quafcfpofi- 
one  fupportit  ,  quod  lacius  tradidcrat 
w.  4,.  ubi  doccc ,  pretium  Bmphyceufis 
dTe  id,quodremanec  venditori^deduc* 
fo  laademi(Mc  «lil^  exp6fi8  ««teflTatii»» 
Ut  gabclla,  &  fi  qu^E  funtaUa; ,  dr^um. 
l./ed  &  ft  6(.  cenditionihus  ^ 

d'm9nfhtt  'unibu*  ,  ibi  ,  (jutfi  id  rtdn  U' 
fiMt  y  qnfld  eroret  ^  ubl  Barthol.  nam,  1. 
i.j  reA^  aic  ,  verum  rei  precium  illud 
efle  >  qiiod.T«iDdi8Qr  conl^aidif ,  Ucdt 
•mptor  pldipcdkec*  In  precium  nam^ 
qUe  tUud  tancummodo  computatur , 
cjubd  venditof  accepit:  non  videtutf 
aucem  accepifle,quod  flatim  erat tra- 
diciiras.  /,  tnaumy  ^i.ff.dcre^uUs  j»* 
tkyLfedwmta  ,  §,  Ism  fi  ^mt ,  vtrfi 
fidfitffm^.f.dt  lif^ffMltimdk,  Quo 
6t ,  utad  cognofcendura  quando  ven* 
diror ,  auc  empcof  Emphytcufis  cen<* 
(endus  fic  decepcus  ulcra  dimidiu  judii 
od  dEeAinii  metidk  tenedio  » /.  t« 
Ca/.  4t  ttftindendt  wnditttne  »  foli^ol 
debeac  acceodiad  id ,  quodjfoluto  lau- 
^emio,  remanet  venditort  ,  ut  notat 
Cald.  d.  c.  \6.  n.  f.  &  Pinel.  /*  /. 
C.  de  refcindt  vendit.      2.  3-  41* 

No  cameii  dedpiaris»maziiMadver« 
tei ,  e6  Emphyteollm  mititis  valere » 

qu6  graviora  funt  onera,  cum  quibus 
incmptorem  transfertur  j  atque  adeo 
eo  minori  prctio  xftimari ,  ac  vendi, 
qu6  maius  laudemium  ^emptore, 
isa.  nomlne  .«mpeorit  iblv«iidam  eft» 
Undeciimandis  laudemium  efl*e  ccf- 
tam  quocam  prctij ,  vel  aeftimationis 
rei  EmphyteuticaB  ,  intcllige  quotam 
precij ,  quo  rcs  venderecur,  0  noade* 
berctur  laademium. 
_    ;  Garcer&m;  &  iUudfttflimo^ii^ 
candom  pio  fe  pnefeiuii  «liccc  Tenim 
fit  illud  tamammodo  cen(eri  vemnft 
precium  ,quod  ret  valet  dcdufla  aefti- 
macioae  ooerum,  &wimpcafacuiii,q!Ml 


ab  emptore  prieftanda  funt ,  tat  coo- 
ftat  ex  l.  non  tmflitts^  in  frincifiv ,  de  legM* 
Sts  1.     ex  l,  aueddicitMf  ,f^de  imfenfs  . 
i»       lUi»liMs  fi$Hr  i  ac  propterea  in 
laudemio  ibliTedido  Iblikm  habendaflH 
cfle  rationem  prctiK<)UodEmphyteufis» 
dcduAistalibus  oneribas,  &  tmpenfit 
acftimatur  j  taracnhoc  limitandum  eft» 
ut  procedac  folum  de  oneribus ,  &  im- 
^nfis ,  quae  juxta  rei  ttacaram,e6  qtiod 
m  «e^itafoerit,  pr^ftanda  fiiiic  ab 
emptore ;  non  ver6  de  ijs » qaaB  rpecia^ 
Ji  padlo  adie(fla  fuerint :  rtam  cjufmo* 
di  paAa  ,  &  oncra  liberd  emptori  im- 
|K>fita  partem  pretij  contincnc ,  l.fun^ 
dUf»tem     dt  ttmftAendd  temftimtt ,  / 
J^erilk  ,§.fi  tibi  ^jf.  de  MfiitttAgS  tmpti : 
unde  inlaudemio  fblvendo  neteHkrlft 
cfthabenda  ratio  aftimacionis  llalium 
pncrum  j  quia  aiioqui  jam  laudemi- 
^m  noo  folvereturhabito  refpeiftuad 
integmm  pvetlikdii4^ei » fjbd  Ailfim  a4 
pcftem ,  cum  magno  domliii  prtt|ifdii- 
cio,  quod  admittendum  non  eftk  Icft 
docet ,  &  lac^  explicac  Caldas  d,  t% 
0,      quem  vide»  « 

'•CifCa  ipfam  Vei^  bbligationem 
folvcndi  laudetnium  dubiit  t|U«ftio- 
nis  eft ,  utrum  Ik  obligatio  leaiis  att« 
ncxa  rei  Emphyteutlcce,&  cUto  ea  trS- 
iiens  in  quemlibct  poi&iforemP  Par- 
cem  aftirmaocem  fequuntuf  Menocb* 
444.  mmK  tl.  tm  Jeqatiitfhi 
ttmat$,  Sfteptlattnt  (k^tiilAM  ajteft^ 
fot.    154.  An.x.  cum  alijs  >  qubs  citat, 
&fequiturEmman.  Barb.  inremiff.  mA 
Ord,  Lufit,  lib,  4.  ///.  38.  i» frinc.  n,  56.  U. 
ejus  iUius  Augoft.  BarbDf  in  etUeBMn^ 
€dtif,fmmt,  dr  Imm»  » mM»»  4)«  Btfe* 
tus  Ad  cif,  pmiUt^§.    mm^  tf,  ttii: 
Fragof.  Umt  j.  difp.  13.  $.1.  n»m. 
Moderni  Parinenies,&  alij  ,  quos  re-  ' 
ferc  Surdus  dtcif  jt.  *  num  Pro« 
feanc  I  quia  laudemium  aeqttiMfatof 
dedM  I  nnde  coinmttBltcr  bofto^' 
res  argiifliaiClim  fumttiitlk  gtbellaad 
laudemfum :  ptodecimaaotem  ceflfet* 
tur  eite  res  hypothedataj  uttfadunt  Jo» 
aacsJUid.&,Abbas  in  tm^im  btmmts 
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.Jedfcrm/s ,  &  plures  Citac  NcguzaoC.  M 

NAttouiflMit  'i)^iteih  wpMem 

iibi  ccftntur  pfohacpat-te  jtidicatuai 
.fuifle  in  fuo  Scnatu  jaliofque  Do(fiorcs 
;proillarcfcrt  ;  ntquc  idcm  rcntitCal». 
,das  <■<»;».  »6.  (i<exttiiU.  Em^hjtienfts  ^  j». 
48.  fne ,  ubi  loliiio  agnbfcit  dari  po 
Mvdemio  aflioncm  perfonalein 
•<omradu ,  velexlcge ,  advcrsuscmp* 
toreni  Emphyccufis.  Probatur  primo  > 
.quiatacita  hypotheca  nunquu  admit- 
ttcur  ^oifi  jurc  exprcflb  rcpcriacur  ia* 
dttAa.  ddTa  fioalisi»  /.  1./  </f  /ri^ 
srfditerum ,  Baldiis .      s.  C4^.m 

cavfis  fi^nus  yVel  hyptthec*  tacite  ctn-.- 
irihitur  >  Fulgofus  ft?»///.  5:9.  f<?/.  1.  /» 
/>r^.  Romanus  confl.   4.^4..  Valafcus 
de^itre  ^myhpt.  tftt^tfi.  4.  /0^  aUfi 

14ttllo  autein  futo  caatuin  neiperltui, 
juctes  cmphycputica  fic  hypodiecata, 

4IUt  obligata  pfo  laudemio  :  nulluni 
cnimaflignab!cuf,nequc  Autiiorcs  co- 
.crana:  reQtentia;  lilud  aiTignaoc.  Secu- 
flo,  quia  iioodebet  maior  obligadaio* 
dud  pro  Uudeioio.',  qtiaffl.lpcocaiKM]ef 
ieu  pei^one  fblreoda  s  cum  hzc  ma^ 
gis  pcrtineac  ad  naturam ,  &  obliga*. 
cioncm  contradus  emphyceutici :  fcc 
tiopc  aucem  a.  hujus  dirpucactanis ,  n. 
*     coBi  connmniiori ,  &  veriori  ien* 
-ledlit-^oftendimos  non  ciTe  rem  hypo* 
jlhecacampro  penfiooc.  Nequefuoda* 
mentum  advcrfariorum  eos  multum 
juvac  i  nam  vcrius  eciam  eAnoneiTc 
rcm  hypochecacam  pro  gabella  ,  ieu 
.dccijna ,  ut  ttaet  Surdus  di&n  dteifi 
.31.1».  tc.  quia  talis  Iq^podieca  nuUo 
jure  reperiturioduAa. 

Dubitari  etiam  poteft ,  ntrum  ob 
^.Jion  foiutum  laudemium  incurracur 
poena  commiifi ,  ieu  dtducicacis  Em^ 
-phyceufis  ?  Ad  qudd-tdpondeodnm 
.videcor  negativ^  cum  Surdo  tl.  tleeifi 
51.  ».  14,.  &  decif.  200.  ubi  ahos  in 
candem  fcntcntiam  adducit,  teftatur* 
que  juxca  iilam  futfle  in  fuo  Seoaca 
judicatum ».  fequiQic : Augult,  Bacboia 


i  Etnphjrfeufi» 

in  coUetixn^  Ad  cjif.  potitit ,  tle  /gcit»,».^^^^ 
«Ratio  cft ,  quia  poena  privacionis  qqq 
.fncurritur»:Airi  in  cafibus  expreflis ,  $1 

JWW  igitnr  ,Verf.  rton  efl  lex  ,  AtitheHt.eh 
9tCH  eligendo  fecnndp  nubentes,  BalduS 
Romanus,  Decius  ,  Gozadinus  ,  Bc*- 
royus,  Kolandus,  Mcnoch,  &  plurcf 
aiij ,  quoi  fe&rt  idem  Surdus  dtifA  de* 
r^^sott.  ffms.  I.  Nullo  aotemjureha* 
betur ,  ut  emphyteota«  iufle  fuo  cadac} 
&Emphyteufi  privctuf  ob  non  fohj* 
tum  laudemium.    Vide  tamcn  clrca 
hanc  refoiuciooem ,  qus  tniradicani 
dijp.  8./f<SF.  4..    64.  '  V  • 

lilud  eciam  hic  kiitx  quaeti ,  quando  4s 
aliquts  habcc  ufiimfrachmi  proprie* 
tatis  rci  emphytcutlcas ,  an  taii  ufu- 
fruduario  ,   vcl  potius  propriccario 
folvidcbeat  iaudcmm  a  novo  cmpfay- 
ceuta  I  uc  fi  dominus^  direaus  iegec 
uoi  filio  propriecacem  rei  cmpliyten- 
tica;,  alccri  vero  ufumfrudumiqui  po-> 
Ciiis  iolvendum  fit  laudemium  ?  In  hac 
qusBftione  pro  proprietario  ftat  Frag. 
t0mei,  diff.  13,  §,\.fnb  nnm,  d  poft 
Ndvar.  Ludoir.  Lopcs,  &  Peraltam, 
quos  refert.  Docitur ,  quia  ad  proprie- 
tarium  fpcaatapprobarie ,  &  invefthe 
novum  emphyteutam  ;  proptcr  quam 
ftpprobacioncm  iaudemium  dcbctur  , 
UCexdiAiscoiiftac:  crgp  ipfi  proprie'* 
tario  laudemiu  dcbecur.  ^aihilomloui 
pro  uftifiru^uario  ftant  comunlter  Do-i 
Aorcs  ea  rationc ,  quia  laodemium 
eft  quidconfequcns  proprietatcm  ran- 
quam  fru<l%us  lilius  j  &  ideo  ad  habcn- 
ycm  jus  percipicndi  firudus  calis  pro- 
prietatis  fpedarc  debet.  Ita,  relatio 
multis,Surdu$</.  decif  ^i.  n.  u.  Cald. 
detxtmil.c.  16.  n.  40.  Brittus 
/«//,§.5.».i7.Mol.  difp.^^^.  num.  at. 
JEmmanuel  Barboia  /»  remii[f.  ad  lib.  4. 
Wd,  tit.  j8.  «pM.      &  Aug.  Barbori 
iit  €dUa.tdd.€,f§imt.,diUetto  ^  ».4^. 
&  $m  tuUitMtentis  td  eitttm  itium  r#. 
mijSiennm  tittmere  ,47,  Ubitamcncam  * 
Camtllo  BorrcUio  dcclarac  ,  jus  in- 
veftiendi,  acreoovandi  inveftiturS,  aur 
cagicndl  feiid«ua,  ycl  tcmcmphyteu- 

ticam 
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tfcam  ,  fpeAare  ad  proprletariurt  :  at- 
queeidcm  eciam  quarrl  utjlitarcm  c6- 
b>i£ ,  cradlc  ex  Gutter;  de  tuuUs  p.  3. 
rjf^.  »4..  ji.  3i  Cfttevum  exdaAa  Rm- 
^hyteuft  peftcommiiTutn^pettinereu- 
ramfruAum  illius  ad  antiquum  ufum- 
fpu«?tuanura  docet  mclius  Caldas  i. 
n.  4.6.  in  fiae^  cum  liraquelo  <^i¥/r4^« 

4i     Eniftimtm:  etiam-flK^uii  quaikid 
Ttfnditur  resfubempiiyttilcicata,  noil 
dcberi ,  laudcmium  proprietatio ,  fcd 
cmphyceutac,  qui  fubemphyteuticftviti 
Quam  fenteotiam  dc  rigore  juris  ve* 
Horcm  diximus  di[f.  ijeit,  4,  §,  %,  dtH- 
kit^  |.  At»tit4blileiii  «tiaiil  liotavimiM» 
CDmmunU  DoQorittA  ftatentia  eft 
Iblvi  dcberi  laudemiiim  pfoprietaHo : 
quam  praeter  ibi  citatos  cenent  Faber , 
Jafon.&  alii,()Uos  citat,&  fequiturCal- 
das  d,  cifM,  *<M».  S4-  &  39.  C  ubi 
siea  IB  cotitrariutn  citat  Aflli^is «  U 
alios,  quosipfc  AlBiAis  rtfert  i»  ap, 
1.  §.  illtud  cjuoque ,  d«  frehibit*  feudt  alr- 
enAtione ,  ptr  f  edericum , ».  14.  tum feqij.^ 
tencnc  ctiam  Camillus  Borcellius,  & 
Aloyfios  Ricciol  §  qitot  ce^,  &  ics 
quitur  Auguftious  Barbofa  im  AdditHi^ 
ttibusMdremiff.fttprrOrdt  Lufitan,  lib.^ 
«^.  H9'  Quas  fcntcntia  ,  cCimficconl* 
muoismpraxi.^cnenda  elkt 


SgCTIOQpIliT^ 


Bieqns  Emphytm^s  nlinMiimUili^ 
d*mium  dihentiarf 


taudemiumdebeiturex  ifmcumque  Etti» 
phjteufis  Mlsenttiene  ,  Md  ijusm  dminmef 
teftunndm  pr§  cfnfenfk^  &  iiHHtJiinMi 
m$tt$emfhjteut*fuieitd4.tt,/^%.  » 

ApgnMniut  in  piriicuUri  multd  iUeni^ 
fiints,  In  ^fmhus  fecnnikmj§t  tmnhtf 
l^enuum  dehetur.n.^j^. 

■  fitfjmimimhfnendt^sgittltiinitddk^ 


tu\r  ek  ^nvU  gllfndtUtte ,  ifii  ISmfhjiein^ 
fis  IrMnsftrtHr  ,  nom  ex  iri  demimicje  con- 
cefSienis  inclujx  in  frime  contraiiif  em- 
phjteutico  Jed  ete  Jpecidli  cet^enfn  demini 
mleimfetfi^,»fdeiiii 

Ldudemimtt  nM  ieh^  •eie  vleitiHimt 
cenditienili ,  /juxndiu  non  fuYificatur  cori- 
ditio ,  nequee.Kquibufdgm  utiji ,  efnsffietii»^ 
utim  *fiiffMntnr,n,i^^. 

tiiiiitUitm  ntit.  ieketiar ,  ^uttitdn^jtnti 
^teufis  trsnsfirtnt  kt  dijium  ferfimgnu 
temfrehenfm  Ht  IfjfkmKefim  siyijm»;  ' 

REguU  g:eoeratis  In  hac  malM  ^ 
cOc  poceft,debeifilaOdeinibmek 
quacumque  Em  phy  ceofis  alieoa- 
tione ,  ad  quam  domious  e(t  requirtty* 
dus  proconfcnfu  ,&  invefticura  novb 
cmphyccuts  faciehda.  Ita  fcntiunt  cd- 
municcr  DD.  ut  ex  ihliracitahdis  conf- 
tibit;lliitio  eft  apeirta ,  qt]i&  tiU<i6toH 
umdcbetur  quafi  in remUAetatlolitilt 
bencficij ,  quod  dominus  prstftat  con* 
fentiendo  alienaJiofli  Emphyteufis  ,  & 
iovelliendo ,  ac  mitcendo  m  poifeflio- 
nem  oovtim  emphyteutam  ^  utcOhila£ 
exdiAisinitiO  pr4ftcedeluift  le<ftittnis» 
ergo  ubiaiiehatiocalistft,  iirad  illam 
didus  domini  confenfUs,  &  inVeftitttm 
poftulatur,  laudemium  folvi  debec. 
'  £x  qua  regula  colliges  ^imd  ,  fe. 
dafife  pariicafanbus  ftatiHilittadlinie- 
tndinibafe  id<jdhim,  &  ftihdo  ihfolo 
•jufc  communi  debcri  laudemium  e* 
venditione  Emphytcufis ,  tam  fimpli- 
citer  fd<^a ,  qutim  cum  vulgati  pado 
de  retro :  item  ek  datihiie  ihftillitilmi 
«Kdilkitie  iilf^otiiiittftiifiiau^  ftlli- 
lil^diid  ireoditfdhehi  fkoiente:  et 
permutatiotie  :c*donatione  ,acdcni- 
que  cx  aha  quavis  alienatione ,  qua 
Emphyteuiis  ab  uno  io  aliuoi  tran(^ 
fertun.acMiatti  domiaica^  ^(StiBorf 
ftil  locHdi»  ia  jpfimo  ^ntM^ii  em-^ 

piifteuticd,  fcd  cf  fiJcciali  e6hftnrii 
dommiad  eam  &ciendam  tequifitoi 
^ii  ih  his  omrilbus  difta  rcgula  prof 
cMit*   £(  i(»  lebtis  alijs  iUBG  oom 
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nia  rparfitn  tradit  C&\d^?,  defxth^ifine 
.£mfi^jyteu/is\  tap,  t6.  k  nam,  20.  atquc 
.eftdemfcr^  omiiia  admiccic  cum  alijs 
EmoiamMl  BatbbA  m  remf^  OnL 
Znpt,  lib.  4.  tit.  58-  ii$prtncipi0  ,  n,  ^t.  ^ 
AtiguUia  liarbofa  iHcoUcfi^^n.adciip^pO' 
t4$4f  idr  ificat^ ,  ex  nHTn.zj.  c]ui  tamen,  ». 

ex  Mantk^idiii/,  336.  m.  ^.adverctc, 
la  dabio ,  an  laadoBittiD  debeatur :  in- 
tdtti^i  ,tifrflOii  debeatur. 
V    Colliges  fecuodo,  non  deberi  laude- 
j&iiUD  eic  vcnditionc  conditionali,qua- 
diu  non  punficatur  coditio,nec  cx  ven« 
dicionecum  paAo  legis  c6mifroria;,vel 
r  durdiakHiitindi0ip,ri€OiitraAiitfdbl« 
vacurper  advcBnioi  CDodidonis  io  eo 
pa^o  apporica,neq^e  ex  retrovenditi- 
one  fada  cx  vi  pa(fti  in  ipfa  venditio- 
neadjedi ;  nequcex  vcnditioncnuIJa; 
neque  re  nondum  tradica ,  neque  ex 
▼eiidictoqe  ibliiw  uiiysftoftus  tei  etn^ 
.pliyteucicvzQeque  ez  illius  hypocfa^ 
carione;  neque  excranfadione,  nifi 
rcs  admittacur.  Confentiunt  in  his  om- 
mbus  Cald.  d.  e.  i6.  ubi  riogula erudicd 
.explicac,EmmaD.I^arbo(a  inremif. 
lecum  fufrt  tit.  Ordin,  Luftt,  &  Auguft. 
Barb.  in  Mdditimentis  ad edfdem  remijii»- 
nes  kn.  136.  qui  alios  rcfcrunr,  tradic 
ctiam  noviflimdrelatisalijsFragof.  te^ 
me  i.difp.  13.  $.  x.  Racio  gencraliscft, 
•t  quia  io  bis  ooiitniAibos,vcI  oon  traoi!. 
.fercur  Emphyiooris ,  &  ica  non  dittlic 
alienacio  a  ex  qua  laudemium  propter 
domini  confenfum,  &  novaro  inveftif 
turam  debcacur :  vd  liccc  Emphyteufis 
txa'08iefatur,.Attti4  fic  ilipe  npvo  ^pg(k> 
tra<fltt{6icpnleqH|s:pief  fiqe  novqctnh 
fenfu  domioi ,  uc  incetrpveodicioiiees 
vi  padi  in  venditioneappofiti ;  auc  fic 
per  coiitradum,  qui  advenientc  aliqua 
condjciooe  refolvitur ,  ac  fi  aprincipip 
iuiflecuillus  i  cujuifl)o4i:eft  yjeotUii0 
Cum  paao  legis  contp^i^ipciip ,  I.#d4. 
ditionis  in  diem  :  &  ica  in  anagu^  ^ 
cventu  ceflac  fundameotum  ,  ex  qup; 
laudcraium  dcbcrct  folvi,  * 
Cpliigcs  tercio ,  laudemiom  oonb 
^blBri^^Handp  StBpliytettfistrax^sfbc-? 


tur  Inaliquam  perfonam  COrrtprcbert* 
fam  in  iplaconccirione  cmphytcucica: 
.Qt  fi  Emphyceufis  fit  alicui  coQceiTa,  ao 
^iroejusfilijt  >  &  nepotibus ,  &  iAe  il^ 
Itm  doQet;  aoc  alicer  transfei^t  io  ati^ 
qucm  fuum  filium ,  vel  nepotem  ;  tunc 
cnim  non  dcberi  Inudcmium  merito 
.docctCald.  d.(/^.  i6.  num,  41.  26* 
ttbi  p]uresrefi;rt.Ratio  efkaperca,quift 
•od  talem  alienationem  noa  oportec  . 
requiri  conienfum  domint,  ncque  cft 
nccciraria  nova  inveft!tura:&  ita  cefrat 
ratio,  ob  quam  laudemium  dcbetur. 

Quamvis  autem  prcdida  omnia  ica 
ib  habeant  io  generali»  ialKem  Iccqik 
dum  v^eriorem  do^binam  » tameniii 
fingulis  fcrm^  cnumeratis  alienatio- 
nibus  ,  &  contra<ftibus  peculiares  in 
vuluntur  ditEcultaces,  &qua:ftiones, 
quas  figillacim  explicace  necefle  eft. 

f^rknr  ekbHtMr  Uudrmium  ex  veih  • 

.  dition?  neceffariM  fa&a  fub  b^f» 
ta^vci  aito  modot  ad  foU 
vesikm  ereditartktu  .. 
dEmpbjrteuU  ? 


Cei/Ume  ifefitefitut  \ef  ncn  dcheri 
Uudemium  ex  sUenttUni  weeeJfirU, 

num.  47. 

.  JSen  dehri  Uwdemium ,  quAudo  Em^ 
phjteufisdk^nrytmtiituHiMfektmn ^  men- 
mitUi  Dea§ret  ^iemnt,  ihidem, 

Confr£riidt\Mtti  n/lnilk  ^  gffr^ 
ment,  n.  48. 

. .  -^ando  dtcitur  non  debcri  Uudeminm 
tx  ilienMi^ne  meceffdriti  ,  intelUgitur  de 
^lkmtti0itime&fmieiJiMfUciter,  ttimim 

PRima  quaftio  eft ,  ah  iaudemium^^ 
dcbcaturcx  vcditionc  necefTaria-  ' 
Wa  fub  hafta ,  tcI  ctiamauihoritatc 

ipfius 
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il>fiuscnopt^yteufac  adfoivctTclG  cl-edi^ 
tonbus,  vc!  utcis  deCurin  f  oluciim,  co 
quod  alias  ei  fatisfieri  oon  poiTic  ?  Ra* 
io  dubicandi  pro  parce  bcgaciva  eftv 
^uia  comunisDDiententia  eftDondo^ 
berilaudemiumex  alicnationc  nccef- 
faria  t  quam  fentcmia,  rclatisaiiis,trao 
dunt  Pinwl»  /V»  /.  i.CoJ.  derefciitd,  venJt 
f^-i.caf*  41.  Cald.  di  ex$M.  c.  16» 
9.ot.  Siirdiis  daif^  ^»;» ^d.  uterqud 
Barbofi  (ms  dtatis  n»mt  4.5*  pater  jm 
59.  filius  #i  iju  Fragof.  totfio  5.  ^///^.  ij; 
$.i.xr.  8»  c^teriqUC  communiter.  Ec 
probatur  facild,quia  quaodo  leges  pro^ 
hibeiicalietiacioMOl  boQoritin»  km*. 

intcUigtCiif  |.  tteepfca  alietiatione 
neoeflaria ,  uc  notatar  i/>  i.t.ff,  defmndi 
dfftMti^  &  /.  nlieniiiines  ^ff.f*mUi.t  ercifi 
cundd ,  cum  rimilibus  j  &  tradunt  Deci* 
us  ,  Rolandus ,  ^  alij  apud  Cald-  fttprA 
JvA».  ixft,etgoquando  urgec  tiecelBtai 
ftlienandli  fimphyccufirii ,  non  cdad  Id 
neceiTarius  confenfus  proprictari),  & 
tonfcquentcr  non  dcbetur  cilaudemi* 
Um  ,  cum  ccifec  caufa ,  proptef  qua.m 
debetur.  £t  iCa  nOn  deberi  laUdeml* 
ttm ,  quando  fimphyteufis  daturcredt* 
toriin  folatum ,  co  quod  fit  alienaticl 
iieCcfrarla,  docct  in  fpcci^  Bartholi 
fialdus,  Fulgofas»  £t  Paulus  CaAren^ 
fis  ii$  Lfi  ideo      decondiif^fHrtfUg^  Ja* 
in  L  fi»^i ,  qt^ffi'  f*  f^f-  ^kck 
jfi§  ^c^d^dtfitnimfbfL  &alih  qilokxo* 
fercCatdas  i/.r.  16.  i>*  d^* 
I    Nihilotninustameii  lauddmiurin  dd- 
beri  ex  eiufmodi  venditione ,  &  datio- 
neiaiqittCumdoCeot  merito  tiraq.  a-^ 
liosfe&MMi^fViftf^.  iigni^.  §.  i^glof 
14..  JMMi.  <4*  Cald»     e:itinai0ne  Mnh 
fbjt*  eaf.  i,  num.  5.  junSi^  numero  7» 
^  tif,  \6.  Hum.  ^6.  61.  &  64.  Brittu» 
t»  ctp.  ft0tfiit^§.  f.  wtntM  i%*      1*^4*9 ^ 
Fragof  4..i.ijA  ttnm.  PtVfrfiMme^ 
.«A^ifmfeMlilisiblvit  tamlitidtimium» 
■qu2  gabd^dlicaliyeiidictoncdebcri) 
,Vg\^c.dejUreimphii.  il.%%,H.  ^JnfiH. 
ire(bl\?cn$  abfolute  dcberilaudemiu  ob 
-aUcoatione  e<  caufa  oeccilaria,  Mol. 

» 


<^  ciipellM.  Ith.  i.  f.  lo.  4t>».  if .  u^i  ali6!5 
rcfcrt.  Ratiocft ,  quiaejufmodi  alicnaw 
tio,  licct  in  fc  fit  ncccffaria,  ucpotd  ixo 
ta  de  mafklae&  Jodicis ,  ilit  togentibUft 
leredttoritAis ,  tameia  elt  vdlunt^Ha  M 
caufa  ,atteilt6initio  obligatiohis ,  qiii 
cmphytcuca  fe  creditofibus  obflrinxiti 
&  idco  non  debuit  dominus  proptct 
fcalem  caufam  privarijorcexigendi  lau- 
demiom  \  alioqtai  fi^itd'  domini  fraiio 
dari  ^oflVAc ,  8c  yi4'  ftaudibus  apef !ro 
tur.  Confirmatuf  «"x  /.  regiA  iih.  3,  0\  A. 
iii,  9j.  §.fi»a[i^  ubi  praccipitur,  ut  non 
obHante  neceliitate  calis  vcndicionis 
fiite  iudids  tociioricate  ad  ratislSideo^ 
dom  creditoribUs  ^  domitius  feqUira» 
tur»  an  rem  Veli(  prd^-  ^odem  ^retio» 
quo  emptori  tfadentk  eft,  ut  fit,  <\\ur\- 
do  EmphytCufis  iibcre  vcnditur  :  uncid 
eodem  ^QlO.do  dAminus  .tuiiii  pra^Ilat 
conieHftim)  &  novom  ^mphytcucam 
iaudacid  e(^^  approbat ;  ac  proinde 
fraudari  ndn  debcc  iaudemib  ,  qiiod 
pro  confenfu  ^  tc  appfobatibrie  novi 
cmphyceutae  folvitur.  Exquibus^  fer^ 
tipn.  coljigitur  laudemium.  debeK» 
quindo  EmphyijDttfip^  ckfM^  ill  <blf|h 
tumi  judice  non  cq^t^  ^  tit  bcne,  re« 
latis  piuribm»  Ffi^\il0p  #•  1./«^ 
nnm,  tf, 

Echm^^atct  rcfpqnfid  aciratioheQii  ^ 
jBbliaMt  prbogpttetistfiiiitflllai  qiiag  ^ 
iblum  probac  noo  del>eri  l^iidemiirai 

quando  allchdtio  eft  fim^liclter  tlecc(a> 
faria  ;  cciam  in  caufa,  ut  qUdodorcsa* 
licnacur  ex  difpofuione  legis  obligan^ 
tis  re  m  al  i  e  n  arc  indepcodciitcr  a  liberd 
faAo,flut  prsvtOjtliQiiQ  cebienrii  etn^ 
|)l9yteuc«,ut  optime,rclatls  alijsided^af 
rantCald.</.f*<.».9.&Brictus«^//«/>.po* 
ncns  CKcmplum  in  alicnationc  ex  CO"» 
^fcaciotie,  vel  prasfcriptiooe  i  facic  ^ 
^uod  notoic  Augufti  Barbi  ntUitimi 

ubill^^Cattiiid  JkyrreUio^M  tiecif, 
tft.  i^.  num.  4. 4. .  cum  feifif.  tradtf  hon  de* 
bcri  laudemiu  ex  alienatione  ob  cau- 
iamiieccifariam  ,fubdecl4rans  el  co^ 

Bb  I 
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^verbi  gratia ,  rdligionis ,  aut  liberiatis 
jEnyprem,  sedificia  publica ,  veluti  pro 
Audrjs  ^eneraUbos ,  &  fimitia^quasad 
firbis  «leGiis^  vcl  ad  pobUoum  a(iim 

pertinent :  quod  etiam  notavit  Fragof, 
UccftiprAcit.  ^  nnm,  9.  ubi  aiiag  quo« 
qpe  aflignat.  caufas  neceiTarias  excu* 
«otei  a  laudMi»!»,  - 

....... 

ddfatMr  laudemiunt^  qfi*ndo  res 
'  put  vendita  ,       traatta  ,  ^iv-  .  . 
1:         tium  tamtn  non  eji 
;  .  folutum\ 

♦  -    -  '  - 

i         •  ..     I..  . 

i 

^Ando  res  frtit  veffdifx  ,  &tTg4iii^f>re» 
tiuw  verh  nort  efl (oltttttm^  deletnr  l.-u^ifmi* 
tim  ,  fi  k  vendr.ort  hahjta  fntt  f^rs  de  i>re^ 
tie  fbifchftlNlffectu^Mtem  yfi  non  fttit  hA*> 
kiH jt^sdMUoitf:  5«.  '  • ' " 
-  'Bmphyteiaay  efui  -dmino  irrequijtto  'rtii 
^endidit  ^  &  tr/didit  ,>ion  incidlt  in  ctm- 
miffum ^ft  fretiuyn  ei  joUititm  non  rfi^net 
bdhita  fides  dtiilafi/lvendo,  ib/dem.  ' 

8M  4ecept»  figfim  pretii  >  ^rdfihirimr  fttit 
tvadere  fub  (pette  fiitmra  f»i»thif  'M  y  itm 

autem  fnbfide  depretio ,  nifi  id^  ei^riUat  i 
aut  fatis  aUunde  eonjiet.  n,  51V  ^ 

I  *  .  .  7 '  i!  n.r'.^!: 

SEcund«'q6cftf<»efl',  titrdnt'il6l»^t^ 
tor  laudemiam ;  quahd5'  itts 
vendita,&Tradita,prerium  tamcn 
fblutum  non  eft  ^  Ratio  dublrandi  T>r6 
parcc  negativa  cft  » quia  ante  traditio- 
ncm  fcinon^ebctur  laudcmium  ,  ut 
fnpra  ndcavmid«i'&  probat:b€iieOai1k 
4xt  4e  tjifi*ff4^  Siilphffii^  ,^cii^, 
»«'».45,ferf;'otfia  non  <lcbcttir,quatid6 
non  cft  fotutilm  pretlum  5  cuth  prctij 
ii^utio  non  minus  ad  pcrfc^liond;  vcn" 


lingucndum  tamcn  hac  in  rc  cft ;  ^i^ 
ccndumque  ,fire$  efttradiu,  habita 
lide  a  vendicore  de  pretio  et  poftea  foU 
vcndojaudcfniamdeberi:  feaiftancem 
fi  fidcs  de  prctio  habica  noo  db  ^ilot 
pars  patrtjquia  pcr  venditioncm  acce-^ 
dentc  traditionc,  &  fidc  habica  dcprc* 
cio,  transfertur  domtnium,&  dacur  ve-* 
ra  alienacio»adqaamcoo(bofiiitdomt« 
ai  reqQirirDr,&:  confequeoter  laade« 
mium  debecur.  Alia  pars  probatur  , 
quialicccrcstradatur,  li  non  folvatuc 
prctium>nec  habcatur  fides  dcillo  fol- 
vcndo,  non  cransfertur  domiDium,e- 
tiam  fi  venditioabiblotd ,  &  punlceie- 
braa  fit.  $ .  vendiiSy  Inpit,  de  rerum  di* 
vifione^l,  (jueties  ^Cod.  de  rei  vendicat^ 
Ordinationes  Luftdna:iib.  4,.  tit.^.§.  1, 
quandiu  autem  non  traosfcrtur  domU 
iiiuffl^ondaturaIieoatio,ad  quam  do* 
iniai  coorenfiisrcquiritor.  UodeCald* 
de  extin^,  £mpiiyl€i^i^c,7.  n.  u.  rcA( 
colligit  emphyteutam ,  qui  domino  ir- 
rcquifico  rcm  vcndidit,&.  tradidit,  non 
incidcre  in  commiiTum ,  fi  prctium  ei 
iblotym  000  eft»  oec  fidos  de  ilio  habi* 
ca :  ergo  ciinc  etiam  oon  defaetur  do- 
mino  laudcnbium,  fiquidem  deeft  ac^ 
huc  fundamentum,  cx  quo  dcbetur, 
ncmpc  translatio   Emphyteufis  ,  de 
con/enfu  domini .  ob  quam  laudcmi- 
om  fi>ivicpr  >  l.idi,  Ctd,  diftrt  «mplifit 
■■■  Ne<:4icas  eo  ipfo  >  qu6d  venditor  51 
rcm  tradit ,  non  accepco  ftatim  pre- 
tio,  vidcri  eomhabcrc  fidcm  cmptori  ;^ 
dc  ilto  pofteafolvendo;  &  confequcn- 
cer  Aacim  cransferri  dominiua,aGlau« 
demiaiA  disbieri.  Oppn^litmaTOtaiqae 
cft  vcromi  quia  ,  uropfciipd.deQiaiic 

Caldas  ^rtf.v/we'  citittu-s  n.  ii.  &  feejif, 
&  latius  dccimusi///p.  i.  fec7.^.  43. 
quando  aliquis  rcm  fimpUcitcr  vendic, 
&tradic,  non  acccpc0.tei40  ^tio, 
|)r«rtirainr  rem  ttadere^U%rpf.fiKn- 
fblucionis ,  &  non  fiib  iide  de  pre- 
tio ,  ftifi  idexpriraat ,  ant  fatis  aliunde 
conftet ,  quianaturs  venditionls  nihil 
magIsconfentaneum«ft,quam  uc  pre- 
iium  debeit  dasim  foif  i  >  adQp.  uc  io- 

cecpel- 
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tcrpcllatibne  Opus  non  fic.ad hoc,  ut 
cmpcor  pretiutn  nonfolvens  in  raora 
cOnAuuacur,  Ncquc  vcnrimilccftvo* 
]mflfcvefidicorem  re  fua  carere  pretio 
non  foluto  »/*  f»m  de  indebiie ,  defrt^ 
hAt,  /.  non  efl  verifmile ,  jf.  qned  metus 
(anfi^  caj>.  (^rttA  verifimile  ,  dt  pru/crspr, 
Idque  facis  probat  tcxtus  /«  f^.  <j|.  ven-^ 
dita ,  &  Ord,  iMftt,  d.  tit.  5.  §,  u 

I  f^irum  refcijfs  venMtit>ne  Etnphyteu- 
.  Jts    U[t$nem  tu  est^Ptigentm^ 
dthstur  UudeiMUeiftrtpeti*  r 
V*  t^JPf  »  fi  fumerat 
c  . .  .  /eJutum^ 


III. 

SUMMjiRIUM. 


Jte/cijfd  veud.titne  Pef  remedium  I,  it 
C9d,  ik  tf/cindt  veudh,  teueiur  demi* 
mut  ffflituere  Uttdemtim  fibi$Mm/elMtmui 
idem  e^y  qnende  venditie  rejciudere*- 
tur  per  beneficium  reflitutienis  in  intC' 
^rum ,  v.l  fet  ASieuem  tedhibiteriem* 
«r.  52».  . 

•.  . .  •  Mu  Hs  ttuutur  ttftu^wm  fifetiturgd^ 
keiU  ,  /eu  tr^utmuritfuei/^e  fitret  yUpF« 
Hm».  ibidettt. 

NoTt  debetur  Idndemium  ex  dlieitttie' 
4ie  ,  qu£  ex  peflficio  AHnulUtur ,  fi  ex  ceu/e 
de  prdteritOf  vel  ed  mu  vendttienem reit* 
^eUieutur^ieedemur.  -^tt'  '  *  •"  .  '  » 
ytrnrn  eenveuiue  I»  ttfu  d.  K  «•  Cii, 
-derefctnd.  vendit.f^tt  fepetm,  nenfe^ 
4uf»  cjued folvit  MiJeri ,  fed  etiem  cjned  foU 
fVtt  deminedirefte^vei  aiteri  tertt»>  u,  yj* 
r:  Xx  glieneti»»e  nuUitet  fit&4  utu  ueu. 
huttmimkmium ,  &  ff/eimumfit^peu^ 
fupeti./uhetdemu,:'^^.  • -f 

Similiter^fi  vendifi»  decUrelut  nul* 
.  ia  ,  non  dehetur  gtbelU ,  &ftteft  teftli\fi 
ftiutefit.  ibidem, 

-  ^  -  iSi^mmer  ftutrehtmei  mtveetur^  ^ 


tgndi  r»  pcr  fntentijLm  tmpfjyteufi  dccUre^ 
tur  nuiU  f  aa  id  uocedtdvtmno  direcio  qut*' 
mtreftitutieuemleudemif  «^4. 

Sueude  iuefk  sBa  eum  it ,  id  queut^ 
uegetinm  friuc^diter  pertinebat ,  uecet^ 
/emeatia  etiam  ijs ,  ^nos  negttimu  miuuu 
frincipaiiter  tsngit,  ibid. 
•  ^andoconventttsob  U/ione.f  ultn  di^: 
uudimu  I  quu  iu  veudliieue  emphjteufis 
teusigit ,  tligit  reduci  pretium  ad  e^utdij. 
titem ,  debet  et  am  iaudemiurn  reduci  fttJ 
fortiondliter  adexndem  /iijuilitat;m.  _^>rj 
ettam  Ucum  habet ,  jaitem  pro  fcro  (Ofijci-^ 
eutie,<ftumvuiefieueufiurit  ultra  dfmidi*i 
Mm.fubetdemu,^^.^ 


TErtla  quaftiO  eft  ,  titr^ra  fref 
cifla  vcnditionc  Emphyccufis 
ob  Isnoncm  m  ca  concmgca» 
tenii  iiltra  dimuliiiin  ittfti  pretij,  &  de-* 
beaturlaudcrotum  domioOi  rcpecivd 
portic ,  fi  jam  ci  cfat  (blutum  .>  Tradac 
hanc  quacftioncm  Pinclus  in  /.  C,  de 
tefcind,  vend.f,  i,  c,  5*  ».  .  j/.  ubi 
exCaroIoMolineo,Si  alijs  ab  eofe« 
Ifttis*,!.^.  dit  eeu/uetndtue  Ferifieufi ^  %i 
t%,  u,  .  infr/e,&n.  40.  enmfitff,  tr»» 
dit ,  rcfciiro  contra(flu  per  remcdiumj 
d.i.  1.  C.  de  rcfin.  vertlit.  dcbcrc  do- 
minum  rcfticuerc  laudcmium  fibi  (ch 
liitam-3  .idemqatr  dotieC  ;4limdo  veo< 
ditio  refcinditiir  ))er  bcnefciiim  refti» 
tucionis  in  integrum ,  &  quandorer* 
cindicur  pcf  aftioncm  rcdhibitoriam^ 
Qua  in  rc  notanc  ijdcm  Do(florcs  noa 
yalcreargumentum  a^belia»  fcu  trt- 
batO'p«blico  ad-hiidcmium^  leu^rl« 
bntlim  privatum  i  nam  fivtf  per  rcme«' 
dium  d.i.2.  fivc  pera(flionem  rcdhi-s 
bitoriam  vendicio  rcfcind.itur,  non  re- 
peticur  a  fifco  tribucum  ci  iolurum:^ 
cujos  dilFereDtis  ratioocm  afRgnatf 
«toadiloliiiiStBl  ^iliiripalts  Vtth 
folotid  qd^fti<^llltefpondens  ei  racti 
ooemihi  probatirrjquia  dcfrcmcdium 
d,  ii^.  ita  conffaiias  rcfcindicur ,  ac  II 
a  prin<iipio  fuilTcc  nullus,  ob  vitium^ 
cno)  yiQcclcbfan«yfti»wf  Hbi  oAetet 
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tiimus :  contriAas  autcm  fic  refciSus 
luibecur  pro  infedo ,  atque  adco  toUi- 
Cur  fuadaffiencum  >  «x  q«o  laiidefiiii 

<deberetur :  S:  ita ,  (i  )aai  erac  rolucum, 
Tcddi  dcbct.  Quod  cciam  benc  advcr- 
licCaldas  ^ie  txtinil.  F.r/tihyteufis ,  cap, 
i^.  ^8,  doccQS  gcncralucr  non  dcbc- 
fi  biideiDiirai  ex  alicDaiionc,  qusex 
poft  £iAoannullacur ,  fi  modo  anooi* 
lecur  ex  caufa  de  prxterito»vel  ad  noo 
VCDditioncm  rcducatur. 
j  Siautcm  qujEras,  utrum  conyen- 
tus  io  ca(ii<^.  /.  x.  poflicrepecerc  ab  a- 
gentefion  Iblum  quodfolvit  ipfi  ageo*- 
Ci»redetiam,quod  folvit  doaiinodjrectf 
to ,  velalceri  tcrtio  ?  Varid  rcfpondenc 
DoifloreopudPinelum/ir/r*  n,  37.  fl^ 

gS.  ipfe  tamen  partem  affirmacivam 
magis  videtur  probare  canquam  re- 
cepciorem ;  pro  qua  facic ,  quod  io  ac- 
tione  redhibitorla  ioreconfticucum  eft; 
ucutrinque  omniaredituantiir.  fi&s 

€0.  l.  cum  Atitern^  25.  §.  Inlianus^  f, 
tuffircdhilcretHr  ,  ff.  dr  yf.dilinv  edt&d, 
Undc  Ulpianus  /«  /.  devet^  ^T.ff-  e»dcm  \ 
fpeciatim  cradic ,  cn^pcori  redhibemi 
noo  folttm  reftituendum  forepreciumi 
quod  vendicocidedit ,  fcd  etiam  quod 
veAigalis  nomine  folvit,  vcl  alterius 
oneris  non  voluntarij  ;  cx  quo  cexiu 
recepcum  videcur ,  uc  retrahens  rem 
¥endicSft>lvere  debear  empcon  qoid* 
quid  empcor  ffco,  vcl  domino  direAo 
folverac ,  &  fi  quid  aliud  emptionis 
caufa  erogavcrac  ,  ut  cradtt  Tiraquel. 
de  retrA^Ji^^ftMgUr,<i,  ^(x- gi^ff,  nt/m, 
%*aim  feqq,&  itnPtiBm  itmfem.  $.  d. 
gl»f,  u  «.  I.  nmfe^4,  }dt  m,  abw  &  %u 
Quin  etiam  addit  Ptndiis  n.  19-  con- 
luirius cfre,  uc  convencus  in  cafu  d.l.  2, 
excipiatadverfus  agentem ,  ciqueim- 
pucct  prxdidas  erogaciooes »  quando 
iusliabecue  fibi  refafdantaf  ;'&;iioi» 
•xpeAec  eas  poAea'ii  cercio  'cepelete«' 
faxmi^i.ff^deempefifiavmbm, 

Ex  quibas  a  fortiori.colligcs  ex  a« 
lienacione  nullicer  £i^a  laudemium 
i)oo  deberi :  £c  fi  iamiblucum  fic>  refti- 
l«i  idebet84dQ0^iu^itthQlK^CRlM^ 


lijs  ,  notac  Caklas  d.  csf.  ti  n.t-^.  & 
^^.Quodcnim  nuliumeft,nuliumpro-, 
docic  cfteAutti  t  &  q^iodob  aliqaam.* 
cau(am  folutameft^ii  caufa  non  fub- 
(i(lit,vci  sdnon  cauftUD  reducitur,  re(^ 
titui  d^bcc.  Vnde  monet  etiam  Pine- 
lus  d.n.i^.  in  fine^(\  vcnditio  dcclarctur 
nulIa,nondcbcri  ex  ea  gabellam,&» 
fi  hoctbluca  fic,cencrifilaim  eam  rcd- 
dere,  iuxta  communem  DoAoram 
icntentiam.  ^ 
Illud  taroen  pro  praxl  utilircr  dubi-  ' 
taripoceft,  fi  inrercontrahentcs  mo- 
veacurlis,  &  candem  per  reotentiam 
alienatio  Bmphyteufis  declatrtur  nul* 
la,  andominodire^o  id  noceat,  quo 
sd  rellitucioncm  laudcmij^  Racio  du- 
bicandi  pro  parte  negativacfl,  quia  li- 
cet  vc  judicium  procedat ,  fatis  fic  illud 
agitari  cum  eo ,  cuius  principalicer  tn- 
cereft  ,  tamen  ut  alicui  cercio  prffja* 
dicer,  neCe/Iaria  ett  iflius  citatio  ,  per 
rcgulam  /.  de  nn^efUoefHe  ff.  de  rejudicgtM^ 
Alcx.ind./^/yfw» .  inf/ne,  Barthoium  19 
/.  drcrm^  &,  ibi  Jaloncm ,  ff.  de  verktram 
tfMif|atf,Baldum./.r4,  C»d,tiH9m»dt^ 
^  fMuut0fJul0X ,  &  alios.  Vnde  nificicsb 
tus  fit,  non  tenetur  appetiare ,  etiam  fi 
fcivcrit  lircm  agi.  Paulus  i/t  (.  cum  filtuf. 
ftmUtaf^  f.  de  legttis ,  1.  &  Dccius  **  /» 
femAt,C$d.de  edend».  Dicendum  camea 
luc-in  re  videcarciim  GaroloMolineo 

1»^  twfattudinU   Parifienfis  ,  tt* 
34-  quem  fcquitur  Caldas  d.  c^.  16.  », 
?o.  fi  fcntentia  eft  voluntaria ,  vel  ob 
comumaciam  laca ,  non  dare  jus  con« 
trardomiQtui :  iecos  aocem  fi  eft  lau 
i n  j u dicio  concradiAorio,  &  caufii  plei> 
cognica ;  quia  cunc  res  a^eft  com 
lcgitimo  contradiflore ,  ad  quem  nfe- 
gotium  principalitcr  pcrtincbat:  quan- 
4o  autcm  lis  eft  ada  cum  eo  ad  quenn 
negotiom  piincip^icer  pertiivebac,  no- 
Cecfenceocia  etiam  ijs,  quoi  negottttol 
minus  principaliter  cangit,qoia  eoruai' 
ius  pendcc  a  jure  agentisjquod  probac 
textus  ittl.  ex  ccntrtfln ,  &  l.f*pe,  fde  . 
w/«i//r«/4,&  declarac  lac^  rcfcrens  a-^ 
li^  Gafai;,  PMtA  ii^'/^K  qtt«  prt- 
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inotoco  ti^tlamero  ttocttar  ^«m.  u 

Undc  contra  ncutram  partein  domi- 
nus  audictur ,  fivc  appellando  ,  fivc  aiia 
viafeopponiindo,  nifi  collufioncm  in 
Mo  opponat,  &  prQbare  offerat.  Ad* 
diinccamenMolineus,&  Ct\d!»fifrs 
poITc  dominumlicependentc,8c  quccn* 
libctaliuip  cujus  interefl ,  liti  affiftc* 
re,  nc  fortc  litigantes  colludant.ik  cau- 
ram  pro  fuo  intcrclTc  defendere  alie« 
gando ,  &  pcobando*  Bc  iu  eciam  do# 
cetBritus  imai^,f9tmf  m»tu.4d/* 
mem  »  de  l»cato, 

Scd  quid,  fi  convcntus  ob  larfioncm 
ultra  dimidimm  jufti  non  cljgat  refcin- 
di  vendiciooem  EmphyCcuGs ,  fcd  pc&* 
tiom^Kl  v^uaUcatQm  reducat^Rerpoii« 
dccur».  fiUefio  contigiflec  ez  parte  ven- 
diforis,  emptorque  iHifupplcat,  quod 
ad  jultum  prctium  defuit,  debcri  do- 
minolaudcmium  rcfpondcns  illi  pre* 
cij  fupplemento ,  nc  bcno  cum  ali|9tra« 
dit  Caldas  de  extinn^  t»  itf .  n,  6.  naai 
qucmadmodum  dtoto  pretlo  debetur 
laudemium,  ficcciam  debctuc d partc, 
ut  per  fc  conftat :  &  confirmatur  j  nam 
fupplcmcntum  (equitur  naturam  cjus, 
quod  complet*  /.  htmpewim  ,  nmf 
emm  imtar^  f.  deftHis  dotAlihm,  ibi»Mr 
fefMrah/tur  portit  dotis  tddit*mentf  cgti^ 
/a  dat.e ,  /.  etinm  ,  f.  de  jnre  dotium ,  (jr 
4uthemticA  ,  dcqu.iluas^Cod,  defacOs  com» 
wntis  ,  ibi ,  augmtmtmm  qm^m  '  M 
quae  jufa.  fradica  feTolutio  cft  indubH 
ta^  Idemque  diceAdwn,  faltcm  in  fo? 
roconfcicntia^^quamvis  lafio  nonfuer 
rit  ultra  dimidium  :  nara  tunc  ctlam 
in  confcicntia  ,  cenecur  cmptor  preti* 
am  fupplcre ,  &  de  tali  fupplemento 
laudemiuo^  debdcur  ob  cafdem 
nes.  St  aucem  Isfio  cootigifiec  cx  par- 
tc  croptoris ,  cul  vcndicor  cllgac  rcd- 
derc  ,quod  ukrajuftum  abeoacccpi^ 
tunc  argumcpto  k  con^rario  tepetuc 
idomlo^  refticu^o  landeii|iiiiii 
u  illi  predf^a&igiqt^eittpi  gn 


rendiCQf,  reddit  ,aiic,reddcfe  fmtail 


Vtrhm  ex  vendttione  cufn  pa^o  di 
refrovendendo  debtatur  laudtmiuin% 
vel  fyiutUPi  repcti  po£itifivtr' 

.  .  tmiiiiHspdm 


§.  IV. 


PdiShim  dt  Nirtvtndendt  afponi  fo* 
Up  ,  vel  vM  dtrtait » iir/  verkA  tUi* 
fmr,,(^qugnd$ine,  vH  H/$  md^gffHA 

ten/eatnri  *.  ^<r. 

Slaando  EmphyteHfis  ftiit  venditacnm 
fado  dt  retrpvendendo  appcfito  vtrbie 
eUreHis  ,&envi  tdit  fsOi  ftfikfltKr, 
iten  debetnr  ea  ed  landenunm  jem 
feltitumfit^  rtfiitnidebet],  Secne  antem/fi 
f*aum  off^nmfit  Veri^Miftit^emtem 

Btidem  cum  profortione  dicendum  im 
gMketlgt  ibidemt.  ..... 

Ex  revenditioHe  fxilg  ett  Vi  ffmdi^i 
paHi,  &  jam  verbis  obii^uis  appottti,nem 
dibetur  Itudemium  ^dnmmode  pnffum  fite^ 
ritapprfitum  in  contimemitfecm  autem  yfi 
fkit  ifpeptm.ex  imnmMiU ,  ftfiveniitU 
nmem  fimfiiciter  ceiebridsm t& cenfimmM 
um.  ».56.  .  ,  •  * 

^nndo  contra.hentes  fua  privtta  eu* 
thofitgfe  rtfindnnt  venditionem  llmphy* 
teufis  antea  ferfeciam  ,  &  traditiose  cou'» 
fnmnmm,  refntri^ipnym  tenfenfus  dn» 
mM,  &  mevunt  landemium  detelur  :  & 
eur  non  idem  dieendum  fit  ,^nando  re/cin- 
ditur  Authoritate  judicisper  remedinmi^t^ 
Ced,  de  refeind,  vemdit  t  n.  57..  • 

QUarta  qojeftio  eft ,  utrfi  tt  ven- 
. ditione  cum  pa^o  de  fcciOveo- 
deiido  laudcmiu  dcbcfttur,»  vel 
folutum  rcpcti  pollic ,  fi  poftca  virtute 
illius  pai^i  vcnditio  refolvatur  ?  Uc 
refpon^eam  adverto  »dttpiicicct  ^iTq 
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«pponi  paftQin  ^  retio  s  vel  vetbis 
dire^tyUtaiuncj  ^od  fit  ,  qaaado 
paduTn  cfl ,  ut  rcddito  prctio  cmptorl 
Tcshabcatur  pro  non  cmpta,  feu  ven- 
ditio  pro  nonfada;  vcl  verbis  obli- 
^uis  i  quod  iic  >  qtiando  dicitur ,  uc  red» 
iditoprecio  einpcori ,  vcnditiodiflblva* 
tur,aut  resvcnditori  rcAituatur  ,  vcl 
quidfimilc.  Hoc  pofuo  ,  fi  in  vendi- 
tione  fuit  appofituni  pidum  dc  retro 
vcrbis  diredis,&  ex  vi  talis  padirefol^ 
vitttr»  noB  det>etur  cxea  laudemiam » 
&fi  jamibUitum  fic,  reAituidebcc :  Cc» 
cus  autcm,  fi  paAum  fuiirct  appofitum 
vcrbis  obliquis.  Prior  pars  probatur, 
quia  in  primo  cventu  rcfolvitur  vcn* 
ditio  fub  condicione ,  &  pcrinde  fe  ha* 
bet,  ac  fi  nunquam  fiiiflecfada:  iinde 
nibll  ex  ea  debecur.Ex  qub  fuadawen» 
to  docenc  Laflartc  de  decima^  c.  14.  ». 
ty.  Mol.  tomo  4.  df  jttffitid  ,  dif^.  568. 
num.  14.  &  Communi)  fententia,  non 
debeii  t±  tali  renditiODe  decitoani  t 
liqQavaletarguni^tamBd  landemiu. 
Alia  pars  traditur  in  fpecie  ii  Caldas 
de  fxfiftff.  c.i6.ff.  54.  Pinclor'»/.  i.  C. 
derefctttd.vcndit.p.i.  c.  3.  tium.  36.  8c 
Barbofa  /»  rtmiff,  »d  Ord.  Lufit.  lib.  4, 
th,  i%.im  frimi^.  m.  ^8-  ffte,  qui  alios 
rcferunt.  Ec  in  fimili  de  gabclla  idcoi 
docet  Laflarcc  ,  &  Mol  yw^w.  Ratio  eft, 
quia  tunc  rion  rcfolvitur  vcnditio  fub 
confdiilonc  ,&  quafi  nunquam  fucrit, 
fcd  tantum  ab  ca  reccditur  cx  partim 
cCnfenfu,  quod  nbh  tonit  jus,quod  do* 
minus  ad  laudemiam  acquiricrat  i 
idco  illi  folvi  debct,  ncc  folutum  rcpe« 
ti  potefl ,  venditione  ez  vi  utis  padi 
refoluta. 

Quin  etiam  non  de(unc,  qui  fcn- 
liiintetiaB  exipft  tisVendftioiae  &^ 
vircute  talis  pa^li  aliud  laudemium  de- 
beri.ut  videre  eftapud  Cald.  d.  c.  \6. 
ff.  ^y.  quia  talis  revcnditio yidctur  coa» 
tihcrc  hbvutn  cont;ra^ai4i ,  «jtio  kpri- 
ho  reeedttiir.  N^Hotiiinus^  tamea 
MidifliCfi»  c^  ^a  I^nWfemiih^  ,  tkat 
i6hakiUiihT^66k>him  fenrenti^,'^!!! 

Miflei^rdEHltt^tiMiCiara 


Emphyteuii^ 

&(equitur»M».57.  Pinetufif;».)i.Bat* 
bofa  tf»  remijf  td  Ucitm  fftfn  citaHtm 
din.num.  59.  Brittusi»  ctf.potuit,^.  y. 
12.  deiocmOy  &  Fragof.  tomt  3,  diipur. 
w.  §.  I,  nim.  13.  Quod  probanc  piimd> 
qaiatailsrevendkio  fitndceffand  ^vx.* 
poc^  ex  vi  praecedentispadl  i  e«  ali- 
enatione  autcm  neceflaria  non  dcbe- 
tur  iaudcmium.  Ha:c  ramen  ratio  non 
cft  folida  ifiquidcm  padum  ipfum  ftiic 
voluotarium  c  &  confequcoccr  ipfa  e- 
ciam  levendicio  eit  vi  illikis  fiU^  voliaii* 
cariacen(eri  debet.  Secundo  ergo 
mclius  probantdeftruendofiindamcn- 
tumcontranx  fentcntiasi  quia  cjuP» 
modi  revenditio  non  eft  novuscon* 
mdat ,  (bd  taociim  r^rolutio  prioris : 
ttndenoncenfttllr  novA  allenatio ,  es 
qua  novum  laiidelnilim  debeatur» 
Quod  fi  padum  rctfovcnditionis  ap- 
poncrctur  cx  intcf vallo  poftvcnditio- 
nemrimpiicitcrcclcbracam ,  &  pcrfe- 
^am«ideft  eonfiiftimacam,tunc  novus 
drcccontraAas ,  nova^uealienatio:^  . 
novum  prolndC  Idudctnium  dcbcreturi 
utbcneadvmuritCaldas  yr.  Pi- 
neius  plures  rcfercns  d.  intm.  5  6.  verf.fe* 
casi»  refglMtiifife  v^lunt»rM^  Brittus fufrttt 
tibi  aliosetiaaMdaCtt  >  &  Fr agof.  /lA 
d.n.xi.  Atqvefdaki  diccndoiki,  Scdc 
tale  pa^um  apponerctur  verbis  dtre* 
^is :  nam  cum  Vcnditio  jam  ciffet  pcr- 
fcAa,  &  confuRftnata,  quacunque  vcr- 
borum  formaconcraiicntes  poftca  cir* 
callIam^eirciMtws'&abMreCcdanr» 
novos  fit  %6mftE^lM»i&  noi^a  aUcnatio, 
tx  qua  no  vom  dtebctut  kudcmium ,  uc 
bene  FoHerius ,  quefii  cicac,  ^  ie^u^ne 
Caldas    *.  f 7.  *    •  " 

Unde  iUud  ec^m  hic  vcnit  iiocan-  . 
Mi'ekmeli»^A  ^s.^bdllc^  H 
nonleqtiihiiturndVusdomliSI  c^mftn^ 
fus ,  f^cclaudcmium  debeatut,  quandd 
quis  utfcns  rcmCdio/.  a.  Cod.  de  refcimJ. 
vendit,  recupcrac  £mphytcufim  ^  fe 
vendifiitt  i  ^VMift  atitek-fetesliabec , 
«jiMilidopofttraditiihidtt.itdtfatHttiy- 
dam  perfeaioneQdtoacionts,fpficSi^ 
ttaheofie»  Ycnditioflcm  cdandcrent. 
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k  Emptiytcufis  ven<litori  teftituere- 
(ur ,  quia  cuncDoVa  leVeri  fie^lteoar 
tio*}  Iteuc  quafi<ld  veodido  feftlndkut 
ex  pafio  dc  rccrovcndeodo>appoGto 

cxintervallopoftvenditionem  perfec- 
tam,  &  confiimmatam,  &  ideo  novus 
dominiconfcnfus  rcquiritur ,  novum- 
que  laudcmiujii  ^lvendttneftf  ittxca 

petas»  citr  tioo  idem  diododam  fit^qua- 

do  Emphytcufis  recupcratur  rcfcifTa 
Vcndirionc  perr^medium  i.  i  ^  Rcf- 
pondetur  facil^ ,  rationem  eilc,  quia  irt 
^  evchtu  judex  publica  auihoritaie 
tercifidiiJ.velidi«iOQ9tt»<)Dafi  a  p^&^ 
pio  fuilTeCilultA»  &  qoofcqucbtcr  quafi 
res  fettiper  luerit  fub  dooiinio  vcndl- 
toris  ;  qood  ip(i  contrahentcs  propria 
authoritace  effipetc  oon  poifunt:  ufidc 
ncque  ex  ipfa  vcodltionc  ,  nequd  et 
leccigciiaijone  qui^qttam  dcbecur,oom 
pofit^  .lali .  fdci^ope ,  pcr i nde  fe  -f es 
babeat  ,ac  fi  o^q|i«/v!eadeMMtf  »(^^4^^ 
f ecup#ratecuc. , . .  / 


nrkm  Mtst»  l0kMmi  qujad$ 
ptiM  venJit  a0i0wem  ^idfiieih  . 

■  ■  fimr. 


w    ,  ,•-■••1 

Jiefclvitur  qnAfih  Megitivh  »*58 
dit  ver}  iffdm  rem  ,fed  tlifuid  mferm^ » 


Bxsnie  Imdemij  non  recipit  extfBfi^* 
i$9tn  «dvenditionemfiii*m.  thideWt 
Emens  iHtonem  ed  Empbjteufim,  f«i 


f£  iff/t  Emfhyteupm  tbtinaerit  ^ 

itm  /4lotriiAek  ft*'^^ 

JSmflrpiUtt  emerdt  dtienem 
Alter  hdbtret  td  ilimn  eKcludendnm  ^  vt- 
Uns  per  hoc  fi  liberare  u  moltfltA  litis  ^ 
'  mw  dekertsnr  w  ee  csfn  Isndeminm^  ibid^ 


!>'  FndeetiAi»  »»n  debet  Undemrum  Bmi 
phyteuH  fni  per  vUm.  trMftciipme  en* 
tinfuit  eciioMem  edvtrfir^  Empbyeeu/tm^ 
ttipH  delritem  ^  ftfimntih  emlem  jIum^ 
Ue* 

QUirita  quajftio  cft ,  utrum  dc-  5 
beacur  laudemium  ,  quaodo 
quis  veodic  adionem  i^.fpaiit 
)iabebat  ad  petcodam  Emphyteufimj^ 
Jl^irhacdc  re  latd  Caldas  de  extmff, 
feimphy  eujis  ^cap.  t6.  ii  nu^/i.  74.  lirevi- 

tcrcamco  juxca  iUum^&  alios.i  quos 
fefeiti  diaeodum  cx.vcoditiOj^c^tAhs 
«fUonis  laudemioni  nondebed-suci^ 
tiamirelacisaliis,  tradlc  Fragof.  temo^i 
difp'  i%.§.\.n.\6.  Ratio  cft,qUiaper 
folam  vcndlcioncm  ,  &  tranflacioncm 
hujus  aftionis  noti  cransfercur  re  ip(a 
J&mphyteu(is  ^  fed  caocum  jus  ad  illaml 
landemtnm  masm  UAhm  dcbetur  ex 
Verai&rcali  traoflatione  Bmphjrtcu* 
Jis ,  ut  ex  diAis  conf^nr,  &  paret  exL 
tUi.  Ccd.  de  jurc  cmphyt.  ubi  roIuiD  pro 
ifiaoflationcEmphyccufis  domino  con* 
4SW!Cieilie  landemium  jubctuclblTS^ 
ilUar.dirpofido:^  onm  fic  esor^tanSi 
Aridd  incerptetaiida  e/l ,  neeult;ra  ca* 
iiim  cxpreflum  cxceiidenda.  .  ) 

Uode  fi  opponas  aftioncro  ad  reni 
Ibqui  oaturam  ipfius  rei  ^  /. / udrefol^ 
vernUm,  iSed^JefrnMpMiiiMHmiGiQati 
Bartholus ,  Balmis  j  &'Atk|fe;liis  in  J,  u 
Cod.fi  edverfus  trensietienem:  Bt  qlii  ha* 
bct  a<ftioncm  ad  rem  cenferi  habere 
ipfam  rcm  /.  qui  tBionem  ,  jf.  de  reguli* 
juris  I  crgo  idem  ccnferi  vcndere  ao» 
lioiltai  lulEmphyteofim^  atqiieTdi** 
deretipfini  Bmpbjrtenfim  1  &-  eonfe' 
^ucntcr  .qaemadmodum  ex  vcnditio* 
ne  Emphyteufis  debctur  laudcraium< 
fit  etiam  deberi.ex  venditionc  adio* 
ois  ad  illam.  Refpoodctur  £ictl^  oe- 
gaodo  nltimam  conAqaentktniqnia 
qufls  ioaticecedenti  addncnticttf  pro« 
ceduot  perH(^iOiieii] ;  hac  eoiiii  feclu- 
fa,qu!vendic  adionem  adrcOi,  Oon 
vcnditvcrd  ipfamrem  ,fcd  aliquid  io* 
fccius,  &  mlnus ,  /•  minns ,  f  deregu&t 
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wem  i  exadio  ftuteUi  landeoni) ,  dtm  fic 
cdicMfk ,  <C  feftiClieiida,  lion  recipft  cx- 
CeDCiofiemwlvendltionem  fidam^fcu 
interpretativam  Emphytcufis  ,  fed  ad 
veram  ,  &  rcaiem  cjus  tranilationcm 
•  rcftrmgitur. 
^    Adverce  aotem ,  quod  UcH  ex  veii» 
€licioiie,&tranflatiotieaAionis  ad  Em* 
phyteufim ,  laudemium  non  debcatur 
&  idcoquitalcm  adioncm  emic,  poT- 
fit  eam  akeri  vcndcrc ,    hic  alcerr  ih 
infinitum,  quin  dcbeacur  iaudemium : 
tame&tddmmcmj^toi^qtiiBmphytea* 
fim  teipft  obtinueric ,  laudemium  dio^ 
bct,ut  bcnccum  Carolo  Molinco  t^a-i. 
dit  Caldas  ^Ufo  (Mp.  %6.  num.  78.  quia 
tunc  Emphyreufis  verd  transfertur,  & 
manum mutac, nuliaquc  cft  ratio,cur 
landeniioffl  (blvi  iHSQdebea&Si  aoccm 
ipfe  Empbyteuta  emeret  aAiooem; 
qoam  alter  advcrfus  eum  haberet,  vo- 
lens ,  pcr  hoc  fe  liberarc  a  moleftia  li- 
tis,quam  alter  ei  poffct  infcrrc  ,  tunc 
laudemiumnondeberetur  s  quia  £m« 
phjteufis  maottmiion  mocac  Exqoo 
litndamento  docent  commniiiC^Doc^ 
tores ,  quos  latd  rcfcrt  eos  fequifns 
Caldas  tV/Z/o  ctp.  %6.  ttHm.  49.  non  dc- 
beri  laudcmium,   quando  pcr  viam 
craofaAionis  extinguit  aiAionem-  ad> 
recAcii  Emphyteomn  tanquam  fibi 
iklbttam  poftnlaotis;  qiiiaperhocnon 
cransfertur  Emphytcufis  ,  nec  novus 
conftituitur  Emphyteuta ,  crga  quem 
domini  confenfus  Ac  ncceHahus ,  auc 
•aova  iviefticunu  Carter&m  plei^ 
do^lrina.  drca  tran9iaAionem.i 
lius  craditur ,  &  eacfibi  dtoens^ 
dis  meHiM  prsdida  - 
<  inceliigett" 
.  cur. 


m  siium  ,  qui  frettum  fri»  ':■ 
mo  venditon         .    .  :  •> 
viti  !• 
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SUMMARIUM, 
M«i  imkftei^  Jk  tmlt  ^  &Jhttm, 

trmsfktt^  heUnmum  n0miehet,m^  <i, 
^iMmfkfteMftm  Hient»  ekfiiue  eenfm» 

fn  demini^  ticn  incidH  iu  cpmmijfum  , 
ittcontinenti  poft  ferfcHam  tUeumi§9em 
Elnflijteufm  tect^gt,  ikdem, 

SExta  qo«llki  eA  1  otriilii^debeat 
laodemium    qui  Emphyteufim 
crcdito  emtt  ,  &  ftatim ,  ubi  fibi 
tradita  eft ,  cam  vendit,&  tradit  alterf, 
quiprctium  primo  venditori  folvic.i 
Refpondet  negativd  Caldas4&^.  c.  16, 
'<MM».  r9^&ff,  cnm  Carolo  MolineOfl 
qucm  ibi  referC.  '•Qiiia  licct  duplex 
hic  intcrveniac  vendicio  pcrfcda,  & 
confcqucntcr  duplcx  vidcatur  debcrc 
iaudemium ,  unuin  a  primo  cmptore, 
aliud  i  iecundlpvtaqieo  cum  prima 
vendicio,&tradiiio  fueric  admomen* 
tum ,  habecur  moralicer ,  quafi  non  eC* 
fet  i  8c  ideo  atcendi  non  debct ,  ut  lau- 
dcmium  cx  ca  folvatur.  Confirmatur, 
nam  quamvis  atienans  Emphyteufim 
•abfque  coBleorti  demini  in  commiP> 
riim  incidat ,  caa^n  fi  in  conciiienti 
poft  alienationem  perieAam  £mphf« 
-tcufim  recupcrct ,  a  commi/ro  excufa- 
tur,uc,  mulcis  relacis  Dodoribu$,tradic 
idcm  Caldas  de  extiuff,  cAp,  j,  num. 
^•Cnitts^cftMCloaqna  ttliialiena- 
tio » cikm  non  doiaveric  >  io  canfidafa- 
icionc  non  cft  ;  undcncquc  etiam  lau- 
-dcmium  ex  eadebccur.  Q^d  iiliMUttf 
(laooiftrocafaproccdit.  ... 

.   .  ytrum 
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SUMMdMWilt 


Nt^infAlt(juldeh€riU»dcmium  txftr» 

Si  nm§m ff  £mfhytenfi  dttm  ntaiU^& 
fmnlfecmnUfwferMS^vet  dfjMMS  sfiinu* 
UnnmUUnsrei^fentinnt  deberi  Uitdemi' 
nm  pr»  retd  pecnnia:  fecus  Mtemfi  vaUrrei 
ftcuniAmfitperet.ibidem. 

^uMde  Autberes  fr^tiilijtfemtmiMlteA 
ffMkthtti  iMimkmiXftrmnuiinMjm^ 
teilignnt  dk  fmmUtiene ,  fMfr»  Bm^ 
tiufidntnr  rHwmttmtfifitms  im  ^nmnimt^ 
ttafm.n.6i» 

yerier  fententU  efideheri  fim^Uciter 
Itndemium  ex  fermtutimtt,  iJfnt  tum 
ffeantt  fttrt  emmmmi ,  ^  Ufittnt, 


Eptima  quacftio  eft,  attum  ex 
€t  ^  pcrrautatione   dcbcatur  laude-* 
mium  >  RerfxMKfent  iiegtdv* 


s 


Goido  Pape»  Boerius  >  Tiraquelus .  U 
^H»  qnOitOnK  Caldas  de  extin^ione 
cef.  i6. ttmn,  44.  +4-.  &  »dem ,  alijs  rc- 
btis,  tradunt  Bmmanucl  Barbofa/» 
rennif  dd  Ordinet.  Lnftt,  Ub.  4.  ^«MJ.  <» 
trincipio,  num  y?.  Auguftiiitos  BaH»6latt 
ndHtmitemit  *d  enfdem  remiffienes.num^ 
t^^^&inceUeliM.  Adap.f9tuit>  de  Ucu* 
tonum.^x.  ScBrittus  eedem  cMf.  fetuit, 
nHm.  6.  FuDdamcntum  horum 
Authorum  vid«ur  cflc ,  quia  Uude« 
miuni  debdmf  e»  preite ,  fou  eft^iHi«^ 
dam  tw  » Eii>|Ayt6«fis  ali» 
^ittatur.:ln  pcrmutarione  autcm  non 
datur  pretium ,  fed  res  alia «  quac  cum 
rc  cmphyteutica  pctroutator.  Quod 
fl  pro  rc  cmphytOttica-dtttc  ftKftt 
&  rimol  ^ciMlr<IUttiigNWttiiatlM« 


res  hujus  fcntcntiac ,  quos  referunc 
Caldas  Mtnnm.  44.  Auguftinns  Bar- 
bofa  eli0t  nnm,  t^^  &  Brittiis  em  (e*> 
quens^tfw*  8  dicuntque  ,fipccunia  fum 
perec  acftimationcm  illius  rci ,  qucp  fi» 
mul  datur ,  clTe  venditioncm  ,  &  debc- 
ri  laudcmium  pro  rata  pccunis.  St  au* 
tem  valof  talis  rei'  peconiabi  faperec  ^ 
cfle  permutationem  >  &  laodemiofll 
nondeberit  fi  dcnique  rcs  fit  a^qualift 
valoriscam  pecunia  ,  cfle  contradunt 
mixtum  c5t  pcrmutatione ,  Zi  venditi- 
0Qe>&  deb«ri  ex  eo  hudcmium ,  qua* 
feniis  veoditio  eft ,  pro  ratft  pecunie> 
i)i]ftm  vis  eirca  hoc  u  I  tiniQm  variatBric» 
tus  dilfomm.  %.  fiae ,  Prtftcrea  quandft 
citati  Doftores  dicunt  non  deberi  lau« 
dcmium  cx  permutatione  ,  iotelli- 
^nt  de  permutationc»  qua  proEm^ 
^hytean  -diitur  rea  aliqna  noo  confl^ 
ftens  in  quftntltftttt,  id  eft ,  iii  p6t^ 
derc ,  numero  ,  aut  menfura ,  ut  Vi* 
derccft  apud  Caldsn  difffint/m.  ^^..Au» 
guftinUm  Barbofam  n,  14}.  £c  Bric» 
tniti  d,  i,  i4t,r*  •  * 

Verior  nibilooointit  featMliti  ftl^  a 
lirmac,  deberi  laudemium  ex  per- 
mutationc.   Hanc  tradit  GregoriuS 
Lopes  in  A  uitimd ,  tit.  l.  fgrtitM 
verht^  Uvendt^  poft  Jafonem,  in  /. 
«AMm,  imm*  -teii  fhty.Ctd,  de  jnrt 
em^teuticot  Sequituf  Azor  fdrte  3; 
lib.  16.  de  Emphyteufi^   ctf.  8.  ftd> 
y.  Molina  diff.  ^6t.  num.  u  ubidicie 
itaomnes  fcntirc,  &  f"£o^.  '"«wj. 
diff»      i,  2.  mMi.  II.  efcque  pro« 
cut  did>io  .yerioHem  afirdHB  Caid4Ml 
diHt  ttf^  li,        41»  libi.  alios  pro 
ca  refcrt.  Sumitur  apert^  cK  diffdl^ 
ultimdy  ubi  Impcrator  dicir,  quando 
EmphyteuOs  traosfertur,  folvendattt 
eitc  pro  laudemi6 .  quinquagcfucani 
partem  predi,vel  ieftimationltflliui^ 
fignjficans  manifeft^  jiOn  Ibl^im  d«* 
bcri  laudcmium ,  quando  Emphyteo- 
fis  pretio  transfertur  ,  fcd  etiam  quan- 
do  fioe  preiia:  in  quo  cvencu  jubec 
eim  «ftimafi,«^  ioHri  domUiopar- 
•m^  ^Biit^giyi^gfffimam  «ftMlitMiti 


* 

«ra  etistncx  juretttfitaW^/r^  4.  «rtfc 
jit,  }8. «  priftctpifi  ,  ibt ,  ^«IJW  i^*<fffA 
Wifdef.f  ^»  e/c4mhr  ,  idjcftt  pcrmiiia^ 

tc,&  f)dgarA<i9ff*ihorifiA  qpMrrtttfVM,ei$  o 
finteudoem  Jf h  contrafo  :  prxKrca.  co- 
dcm  lococxitnicur  mmcuparitn  a  lau- 
dcmio  fol  v«iKio>qui  Empl^ytcofimiio» 
iMt  «atfttoilorcro  <kt  iquft«KCCptiom 
icgula  in  i;Ontraiiii»*»Biatur .  &  ofij» 
nes  aUrcr  a!5cnantrs  laudemio  oncran* 
tur  :  undc  Brit-  Gtcloi^  5.  ««Wv^.  ii^ge^ 
jiu^  fat?tur  priorcna  fentcntiai»,  qtiam 
/equitur ,  non  procodcrc  Tpciftacojtif© 
JLoficano.  R«KtOver6  hujus  rcnceiiff)# 
eft  ,qoiaAd  tranfefcndam  Emphyteu- 
fim  via  pcrmutationis  rcquiritur  no- 
yusdornini  confenfus.  &  nova  invclli» 
tura:  kudcmium  auicra  prop^talcill 
^ofeofom  V  &  IfHfiflAilWftm  diebetuf» 
Ot  e%  diaiscon{^atv6lf  orlM>.fd>tet 
rerponfio  adfoivtemcfi&liai  coiiciwi» 

lepficyitiaB.;.  .'^n-ol'  -Idfr-^  r.-h^ 
"  ,       . .  ••  — 


.'lli  Pirs  D!5.EnipItyteufl{ 
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•-^,  1      •*  •   ^ 

t '  <  kitewfhyteiititt  t/t'dk^ftiBt\  fili^ 
<#ff,^|»rrWjfi«iwi.  ^  -'"^i' 

litrrmrtcrH  Lnfttanp  fiffffffum  itttrnh 
rfttr ,  /f ite  admittitMr ,  «/  EanphjieHfiii 
ferpetna  citv;dt  fcjiit  ptr.  gsfik0Mt*fffie»i :  ^ 
rfr*pjribrtnr ,  fMmttbdd-  fiftUtulmiB  fi: 
Jmtm       '  •■ 

.  •  •  JntegieneJnter^kmenfi^nti^»*  ctnfti^ 
mftwdineintreduBim  rjl ,  nt  ibi  hnifhytm  t 
^JItsffitkter  dividantKr  infea  coktretlc4l 
iderhfMfifiMtji  qmbM/dtmhujuj  rtgtiiftm 
.fiiusihJeritfMwrsdttdemty^  .u"!!'^:  r—:*9 


filim  tdnutth  div^m  f»  emfhyteit' 
4tcM  per  AftimatiMimy  lililli  AiL 
deminm  yCjaindo  HHf  fxciltdredibHS  tetM 

r.wphyteufii  juxtt  difitm  Ordindtionem 
adiudtctitur ,  cMer*f  ■cchxredibus  illiven' 
deutiim ,  M/ ,  femittentthi4 fitas pdrtei.n, 

BtiMH  uhi  Entbhjteufts  efreititer  divi» 
0ibiiis  ,nMi^  deie^kJiidikdM^  ^uando 
ftc  dividitur  imer  ees ,  a//tfuos pre  indivift 
fpefiAbMt,  rtitm  fi  iaUs  c«emfhytc»tM fintin- 
terfertctrgmi.mAi-  '  ^  *  .  " 

••  Addiwfsitmemfliyef^iintrem»^ 
phytmuitm  mlnkim  tmftnfm  deminii 

ibfdem.  >     . ,  .  ■  y 

^ndebeMtar  iMdemiam ,  cfnando  Em^. 
fdjytenfis  divrditnr  indcfualitcr  inter  coem» 
phytentas  ^adques  prvparts^us  nfudiiim 
fiiMitfm.&^.femi^ivit'^' 

c>Mii^  dekmr'  hmdemkim  ex  eKetii^ 
Aiene ,  rempenidpes  ejufdem  Em^ 
phytfu/isfaaf  P^rfes  infer  fe  eiienantf 
^efpendetMr  cum  difinUime.  mmK  it^ 


OCtava  qttsftio  eft.utrum  dc-|^ 
bcatur  liudemium ,  quando 
co  ha:redes  ,  aut  comparttci- 
I>e6£mpfayteuri$  inter  fti  dividunr,  aut  . 
AlicDitirremetophycoiiticaii) .»  }fi  ^tia 
qut^ftiooe  fiippono.fei»  cmphytctnU^ 
canl cfTcdivifibilem  Tealiter,(^u  pcr 
regioncs  j  ut  conftac  ex  l.  item  prtdte , 
f>  famiiiM  ercifcnn.  ubi  i^oaorcs,  &• 
^.-d^  itm  wewdm  t^x^  nUime,  iibi 
UuMui  f.  de  petltime.vh4rediiMtit^ 
fit  trfldttot  Julius  OwAiik  i^  fifMtn^: 
tierUm  ,  f .  Er/iphyteufsy  ejti*fi.  14.  Va.^ 
lafcus  de  j/tre  emphyteutico ,  cju4tfi.  ^8. 
imm,  II.  <^  cenfultat,  53.««^.  ,t.  d*  de 
pmititM^i  cep.     «Mfj     Cald.  d^ 
memiMAtiene  ^r^phytnifit^niyuifii.x^^ 
14.      de  extiniiiene  cip,  8.  /tmk  14. 
quanivis  num.  17.  dubitcl ,  &roore  fuo 
rcluActur  Mol.  di/p.^6o,Mum.  1.  & alij , 
HOBiliiumter.  Jureautem  Lu^tano  iib, , 
^  :fiedji$,fi,ij  tg>Qpp»^gp^  dcc«roi-f4 

pcipc-^ 
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Di/p.  JV.  Sea. 

perpstua  dividilpoflic  [>er  arAimatio- 
nem.  Vnde  qaaodo  eiofmodi  Eno- 
fhcyteuCis  ad  plures  harredes  pcrve- 
reric  ,  jubetur  ibidcm>  uc  intra  fex 
menfcs  addicitur  ,  id  eft  ,  adjudiccriir 
uni  eorum,  quem  ca:teri»  auc  maior 
poct  elegerami  ifqoe  iUi  -folvat  xfd* 
DMtiooem  portiom  eos  concingen» 
tem:  &  fi  dehocinter  eos  noncon^ 
vcoiat,  vendatuf  Emphyteufis  ,requi» 
fito  priusdomioo,  &pretium  interil- 
losdivldatur:  quod  (ic  neutrum  fece- 
fittcintra  di^oA  lemellre,  Smphy- 
«euiU  ad  domioamdevolvatar,fieam 
fibi  veht.  Harc  tameo  lez  multis 
jam  abhinc  annis  non  obfcrvacurio 
regione ,  qu«  inter  Durium  ,  &  Mi- 
-nium  fica  cft,  ceftibus  Gama  dceifint, 
-^t»  &  ie€if,  t6l»  WHMf.  ft.  Valalcuf 
de  partitiamiitu  ,  r4|^»  tf,  Mam,  Cai» 
6zs  de  extinHicne  ctp,  8.  nHmef$  tV« 
&  Molina  di&A  dHfpiti.  460.  nnm, », 
infine ,  qui  tcftatur  in  ea  rcgione ,  anti* 
<}Qa  ""confuctudine  recepcum  efle,  ut 
BmphyteQfi»iinte»h«redeiemphyteo* 
tx  defiinAi  per  fegioiiatiUvidanir*Id, 
quod  in  alijs  etiam  hnjus  rcgni  parti* 
bus  in  ufu  efTe  audio.  Solct  tamen 
fieri|tncapitacioin  uno,4  quo  domi* 
tius  imegram  penfionemexigit ,  catte* 
fis  61  flnntribMndbat ,  qood  Iooq  co« 
nmiblvit» 

Hi$  poritU  ,  prtor  «tuacftionis  pi^rs 
CircaEmphyteufis  divifioncra  ,  locum 
non  iiabet,ubi  dida  icxregia  urget: 
ciim  Toliim  admitcatdivifionem  Hm^ 
phyteuflt  per  a;ftimationem ,  quae  ro 
ip&  non  eftdivifio  Bmph^^ufis,  fed 
pretij,  locum  laudemio  ex  caufa  di- 
vifionis  rei  cmphyteutica:  non  relin- 
quic-  Alia  eciam  pars  dc  aiienatio<> 
ne  Bmplryteaflt-  Inter  cobaErcdcs  nal* 
lam  fermd  liabet  difficoltatem  »  uhi 
cademlex  regta  obfcrvatue.  Certum 
cnim  videtur  ,  quando  }uxca  difpo- 
fitioricm  hujuslegis  uni  ex  coh^redi* 
bus  cota  £mpbyceufis  adjudtcacur ,  9.^ 
jtjs  .ei  vendentibat ,  aot  .remtnenti* 

imt  ^fflf  pnfgtp  gnnM^lyyiyi^ jif^ 
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.fio  prtseeflerit  %  landeflrfom'  non  de* 
berl»  ot  benedooent  Valafcus  ctp.  i^. 
de  pdrtitioH.  finm.  ty,  Caldas  de  ex^ 

tinffione ,  ctp.  t'^.  nnm.  n.  &  Mol. 
ta  dtfp  460.  num.  ultimo.    R^rio  eft , 
quia  illa  adjudicatio  fic  neccfl^ario, 
-oogtfnte  (clIlGet  diAa  lege :  cx  ali<». 
uiatione  aotem  neceilaria  non  debtf* 
.tor  laudemium  i  ut  teoet  commanli 
fcnteotia,&  conftat  ex  di^lis  fupra 
i*  tuncetiam»  quia  h:£c  alienatiofic 
itt  unum  ex  vocatis  ad  rucceftionein 
Emphyteiifisf  qoando  antcm  Bmphy^ 
tcuus transfcrtur  in  aliquem  vocatun^  , 
&  comprehenfum  inejui  coneeffione 
iaudemium  rton  dcbetur ,  nec  novus 
domini  confenfus  requiritur,  utfuprn 
hpri»cipi9  hitjui  feif»        4^.  probati- 
tum  elt  Vnde  ieclufii  etiam  dida  h  ^ 
Xcgia,  verAe(ltrBdiAare(bIutio,quidk 
quid  in  contrarium  fentiac  Britcus 
cap.potait^i.^.      14..  de  Utitd,  Qaod 
cx  alioetiam  fundamento  probat  cum 
fiaftholo,  &  alij  Valafc. /if^rif.  contra 
ftipaofi»  Capel.  Toloau»  &  tiniqoet 
Addit  vcr6  Catdas     )|»  fi  interdki^ 
tos  coha^redes  non  Con ve n i :i t  ,pehcS 
quem  Eraphyteufis  remanfura  ficideo* 
quc  venu  m  exponacur  juxca  difpofi  t  ■  o  ^ 
tMm  d.  kglt  Lafftans « t|i^4l  aliq  u  is 

corom  eaaiemerit»rotveflldebeMMA  ' 

demium  pro  partibtis.qu  «  ad  atior  pet£ 
tincbantj  quia  cmit  tamntnm  ewa* 
ncos;  &  in  hinc  fentet  r-  im  adducit 
«Garplam  Molincum.  £a  camen  mihl 
vldetnf  parom  probabitb  1  qofa  tff  01;« 
miccam  h  an  c  alicnaHdfian  dOh  neenO  • 
fariam  ,  &  in  perfonim  vocatam^id 
Eraphyceufim  >  non  benc  Caplo ,'  quo-  ^ 
niodo  emaC  camquam  exrraneus,  ciim 
foliimemacparces,  quasadalioscohae* 
lodet  pro  tndivifo  fpeaalKibt»  quod 
mttraneus  non  &eettC*  ' 

Pro  locit  autem  ^  ubi  Tecund^  $^ 
ju$  commune ,  aut  ex  recepta  con(ui 
ctudinc  Emphyteufis  realicer  dlvidt 
poteft  ^oontioec  propofiu  qufieftic^ 
pecuIiaMS-  dlfiicottatts.  '  Qgod  tSi^ 
aKfi  attet-ad  ptimMi-iiiirntfGeQi 


I 


-^e  ^tWfieBd  -  UMr'  coeinf)liycaita»» 
.^trairotrtrovdk^liam  vidocur  noD  de" 
hctl  ex  uli  divifione  laudemiam  , 
ut,  fclatis  aliis,  tradit  Surdiis  decrf. 
3©y.  #f«>w,29.  ;o.  ubi  declarat  hoc 
.procederc  noniolum  «quando  piures 
4huresdividuiit  fncer  lereliti  etDpl^u 
leuncaiB » fed  dciAmi)utiidD  id  EKittnt 
4^Itires  cmphytcucae  cxcrafici ,  id  quod 
eciatn  probac  Caldas  ^ie  extintijoHe  , 
<4J>.  i6.  Mum,  3».  cum  Gabricic  (09^ 
§1,  Sf.  mum,  7.  plurcTque  in  haoc  feo^ 
J»<Kitm  iqaottd  di«ifi9«e«B  iv^lun* 
^dcs  refcrc  Auguftinus  Barbofa  im 
^UiiiUntkni  *d  femjffonei  iiif'P  4.  Or- 

^  cap,  p9tuit  de  if(Ato  ,  n»m,  }4.  HaUO 

«H,  quia  Ucec  rei  cofnittiiais divifio 
it  fOKdAoi  Mitfitttio ,  w  oftcQiiitGel. 

jdas  de  extiflSiMtey  etp.  l>  nHtnero  7» 
^  conftat  fatis  ex  l.  de  divifione ,  Co4. 
fOMMmni*  Mtriufejae  pr^tdij  t  ibi,  divi/10 
fmptifnis  vicem  ohiinet:  attamen  ia 
|ira(epti  eft  nfrceflana ,  magifique  fpe* 
<lacad:arscci9liPn0cQcoiweffiopis,qii4  ' 
Sli>phyteais>rp|uribM6  ,  concefla  tSL^ 
iguam  ad  arienitionem.  Pfacterca 
a4  ejufmodi  divifioncm  inter  cocm* 
Ebyj^^cas  non  requirituc  confenfus 
^ol^i,  ut  pfQbac  Caldai  4Uh  xtpr^ 
ifi^fimr^. '  4v  if  tftminaiione ,  f»jr/F, 
i4r.rtuup,  14-  &  *6'  U  Molina  JiiSa 
4*f^f*  4*0.  numer,  6.  Laudcmium 
futem  non  debetur ,  nifiproCQnfcnfu, 
^acm,  doBiieus  Alicnationi  prasflat  > 
qMWlO'««1'V  «MtefittMcd&riiiiHki 
^ait«McH»MMreAi«m  OMN 

.  -  Nota  vero  lianc  refolutioncm 
proccdere ,  quando  divlGo  fit  a:quali-» 
tertncerco^mpbyteucas,  ica  ut  nihii 
lUQplius  uiilci^qiMadfudioe«Br,  qoan 
quod  ad  iUum  fvxta  conccfllonem 
cmphyteuticam  fpe<flat.  Nam  fi  ali* 
cui  plus  tribuatur,  alijsidremirtenti- 
f?us,  auc  vendcnttbtis,  jam  pro  ea 
^ane  qoo  eA  fimplcx  divifto fed  le? 
JH^ilo*  prfipria  alieiiatio  lei;  emt 
fthstCBdfili  xsiAdAiii  liiMi  catiaaaiiABt 


Emphyteafi. 

.fidiqui  apud-Sordan  4eeij^.  ^^}.  MMi«- 
€.  dcbcn  domioo  laudemiuinsquibufi 
confonat  Jafon.  im  /.  nitimg,  Cvd.4f\ 
jnre  emphyietiticp,  num.  tj^..  verf.  in" 
uiiigeremi4meu.  Ubidocct  rcquiri  m 
hoccafu  c^aicnfumdomimiuode  cd* 
fequefiseft ,  ot  Uudeiiitom  ei  debea^ 
Iblvi.  Cirterum ,  cum-  elufinodi  iJUQr 
qualisdivifio corcineatpropriam  alic- 
nationcm  intcr  cocmphytcutas  ,  quid 
nobis  circa  illam  cenendum  fit  , 
condabiccx  dicetidis  piQ  fecunda  quas- 
IHoirisparie  »:qua;  pf«eedi»de0iofflii6^ 
di  alienadkwe»  9t  w^Qigmm  contiiiec 
tlifBculcatcm. 

Quod  crgo  ad  fecundam  partem  il 
propofuae  qudeAiooii  attiocc,  varij  clr- 
ca  illam  funtDoAotfes,  guibufdam  ab(r 
Iblutfeatifinnaocibus.TiQberi  laudeml- 
um ,  quamio  cocmpliyttdttf  iecer  (e 
vendunt.aut  remitrunt  fuas  partes:aliis 
vcro  id  negantibus,  iater  quos  cft  Bar- 
cholus.uc  vidcrccft  apud  C^ldas.  deexT' 
timifi^ne^  rnp,  t6..««%.at»  Qiceiidum  ca^ 
vtdecur  aim4«teiCaldas».si« 
llbsc  alicnattoliat  Intcr  cobicredctj 
autfimilcs  cocmphytcutas  habentcs 
ius  accrcfcendi ,  non  dcbcri  laudcmi-» 
um :  (ecus  autcm  Ij  ^at  iotcr  focios  om« 
niiioxliftiDAosi&ed  iovicRm  excrMiet 
oe»  qoibot  jusacetdireadi  9011  co»pQ« 
ttt ,  ut  quando  res  cmphytcutica  dtlift 
fui/fet  in  folutum  duobus  crcditorlbus,  . 
&  unus  altcri  fuam  partcm  vendcrer»  * 
^or  pars  probatur,  quia  &nguU  cobas? 
iedds,&  finiilescoemphyte^  habcii* 
ttt  {Mscevefeeodi,  fuot  ftmpHcitcrap* 
probati,fiDV6cati  ad  cotam  Braphy  tcu- 
fim:  nndc  pars  ab  ufto  rcpudiata  ftatim 
aiijs  accrefcit:ex  alienationcauccm  io 
vocacum  ad  cota  Emphyccufim  laude^ 
minm  noQ  debecuc^nectiovns  domiol 
confenfot  ad  eam  requirttur,ut  omnel 
iatcntiir,  &  conftatcx  di^is  imfrindpia 
fjnjas  feff.n.  4^.Exquofundamcnto  noa 
placet  limicatio  Molinz*^.  difp. 
mmmt.  mltima^  aflcrentis  itbi  placere  hanc 
feocentiam,  alienatio  -  fitt,  aBOe- 
fnu»  gBigliifWaii  ipBW^idna  onr' 

eiD(iI^f* 


Digitized  by  Google 


fi^jam  inccr  iHo6.dAVifiM!fl%«t  tu&c  emi^-. 
dpniiu  4$ct.nrfnrum  noceinirium  ciHs^. 
6C/ki|<ici»iupn  ei  deberi.  Hacc,  in- 
(|B|im,limitatio  non  pUcctj  nam  cti Ani 
|>ro  cafu  ,  quo  Emphyteulis  jam  eftec. 
divifa,  proc<j4ic  rotion<?ftr^.rcfolmidj! 

Mp.4^appi'obdntlsa1ionacionet1n^ 
(DUf  hacrcs  cujufdam  cmpUytcut»  poft 
fii^iam  divifioncm  Emphyteufis  par- 
tcm  fuam  vendidiccoha?rcdij  irref|**i- 
flto  domino,  ft^WiI^Qti»  boii  requi^ 
flkd  eanBi'd«ni»t -ooiifenfum  : 
«^^nfequeotcft  »\tte«^  lall«k|atW<0X) 
^atlcbcri. 

;  Aliapars  conftat  rationc  contraria, 
h  ^ia  quandDemphyreucaE  (uot  ad  ifi- 
wiceay  emBaei,  &iiit  lidkfaASeinll 
aptt.liabaiit*^  iim  «ft  ^ibef  ;rortf  tn 
«ocants ,  &  a^pprobatus  ad  totam  Em- 
^  '  phytciiii.m ,  fcd  folum  ad parrcm  ,  ut 
patct  tn  cJ?:emplo  addudo ,  &  quilibot 
pcrfcconfixieratur,uc  diftinaiw 
phyteuta :  wvdc  AiiiMt  altes^lveitai 
pciiftdd^K^lialK»,  4»fi  venderct.W 
craneo  ititfMioeirione  hx  En  phyfeo-» 
fis  bon  comprehen/b  :  &  idco  oon  mi* 
iHisad  lalcm  aUcnatix>ncm  confcjifus 
^omini  requiricur,  quJllt'fi,eiliai»9 
teiid<ret ,  f^arfque^aaBA^MOdeiwttfll 
te  delHSfttr.  Ec  confifnuito^ '  qiitt 
iri  eo  «effipbffet  dominos  tamandcm 
6ffetcns  recupcrare  ilUm  partem ,  & 
cmpcorem  fiibmovcre  ,  iit  advertti 
CaldM     txtittSiiftti ,  csp^i^.  nirin.i^ 
:'^tfl>MiBiftM,  fi  eios|Se»retifiw>n 
.^^'«i^«0bc  'M09iratiut.,.&  ■  ':4> 
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■  ,  ...*ioiM"iiiiiit'jniu.  aafiifil  L»?ci 
,  'uuca  Jiod.atiiitxj.iitxt!t£ktci  osaruii. 
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J^Mtd»  Bmfikyteujis  in  dotent'  tLttaf 
^nmtM  dfiimMiietn  vendititnem'  f*titni'_ 
Dr  i f«fM»  j«i  imfkyteutfctwt  tr4^ji{  jn  vtj 
rufH:  tfuinda  HHtemdatur  ind^Jliw.it.t  .f/fi' 
VkttioKc  vmditionem^iente  ttanfn  jns  ^ 
tfnj/hyitn4iium  i»  ttutiitrfkt  dflaifm^ttmi 

<  '  ^nanJkti'^hyteitp''i^^ 
ifJ^iniHd  njfimatiene  venJitimtein faeiente^ 
dehtiur  dcmin»  Uu^erMium  ,  n»njiiiim  fe^ 
(mdum  jm  cemmune ,  ffd  etiam  fecundum 
jits  LufitnHumi  auamvts  hoc  uUimum  aliqni 
meg(^t/aiis prolJiUiMti  n,  7lvr..,.':;f  1;. 

HNlif  ^fiimatione  vtnditionem  faciente^ 
ntn  deOeiur  Uademiumy  tam  fecundum 
jus  communi^  qHimJ<imdfffo  .Mf^fW 
9m»,7%,'    .       -  .7.  rr        •       ,  •  ^ 

<  t  I<i9itmidfelum pHfpcidit, ,  ftundi  j^ftter 
imxkihftifiHi^i,  U  ^u^jdtftmj^ 
tsmfiituat  ?  ilridem. 

j  ,^*ndofltA  ^  cui  £r*}phjieufis  datHHf  ^ 
fjfet  (imprehenja  tn  cfncrji(0f*e  EmphjtfUm 
fifn  W(  ^if  \\^tmmim  ^iebiint-  ijf^e/ni^ 
ttimt»4*tislieJtM^i\fj»ijt^jijij^ 
frjtur  cinfinfmdimini,  ffimAf^HKir'^^^ 
^ttn  hena ,  ex^ih^f^lim4m^m^^^ 

;» . ^uando  Bmfhytenfis  daur  sn  dff/mjnn-' 
'^^pranea^auafifim^yteit%  tt^jmc 

iettmimtmr,  n-     f  rt! ^rio  :; c :;rft 
Hicinteitf  intelligitnr,  nifi  talif  E^ffiiiyi^ 

ig^fsfitr  liberi  hominatiirtiSii^idfm, 

f I  n  JiitK  ipfu  tfittd  ipmp^leiHt  kiheMS  iiht" 

imi^iiittetitiMmimiiS^ 

ij99(tt»*dtintt:9minm,i^^ 
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^  W<»  Emfhyteiijls  tffn^fetfiir  h  fer- 
fonamUgitimm&miMtnm  jut  nJem  Etttm 
fiytfnfim,Hdn  deWtar  tindemium  ^  mte  tft 
'  mettfftrms  tt^tnpu  dmiui,  emiem  tum^ 

Secunditm  )u$  iMlitinam  no»  debetur 
iMdemimu  yifaMmdt  Emfhytenfis  d§taw 
mnlieri  cxtrAnnt ,  nifindis  Bm^hjiti$fisfii 
BccUfiefiicM,  ibidem. 

diliAjutH  circA  dittonem  Bmphy- 
teufis  in  dctcm  ,  locum  fimilner  ital>ent 
in  denatiene  profttr  nuftits  ,  ^«4  jdU" 
ttt  Emfhjtenfis  dstar  fiUtf^  velttumeMrk^ 

^nt iHdfnt*tt.rA^  '  ■ 


fD  Ona  quaeftio  cft ,  utrum  laudc- 

mium  dcbeatur ,  quando  Em- 
phyceufis  io  dotem  datur »  Uc 
refpoi^deidA  advcrto»  du^UeiKVfblfe 
Emphyceufiraiiiri  f  n  dotcm}  fiimi^am 
autaflimatam  arfirmationc  venditix>* 
neni  facicntc  ;in  quocafu  totum  jus 
cmphytcuticum  tranfic  in  virum aw 
iD»llimataili  '«(llmiatipne  vendliliB^ 
iAuk  i^dencc,  i  n  ^uo^  cvcmulicet  Vrro 
trad9tur»1it  ejus  fru<Aibus  onefa 
trimon^/Hftfncar, tamen  jus  cmphy* 
tcuticumtranfu  in  mulierem  dot^dam, 
&pcncsillam  manet.  Pra:icrea-  poftii 
lcmllilb^i;  vddeBmphyccufi  dackio 
dotcm  ffH^i  vel  4a  d«ca  in  doteb^a» 
Jicri  c)ctrane£.        "  . 
Hocpofitb,  rcfpondco ,  fe  dico  prf- 
7*  ino.  QUando  Emphyteufis  datut  ia 
docem  itftimata  acflimatione  Vendi^ 
^piieilrfii^ftftKe.tiebeciir  doiiiliMilinb 
detntum.  ibioonttii  ijuofdam  pnucos^ 
rdblvnrit' Spctuiator ,  Snliccr.  Beffa- 
njus,Ripa,  Tiraquclus  ,  Follcrius  ,  & 
aii  j ,  quos  rcfcrt  Caldas  «le  extinSi.c4f.  1 6, 
tHm,  ajlflt  reqoitii^IWf  libillteitfM* 
"^^rbiceddViicMi  ll^Uml^^inca'  fti»  e«tti^ 
mune,  fed  etiam  juxca  Luficantftn.niliil 
obftahte",; quod  Uh,  4.  Ordin.  tit.  5S.  in 
frincipii-^  dicatur,  ut  pro  donatione,  & 
datione  in  docein  iaudemium  «on 
^llSblidKn  EaH»dtr^Bia  quaii^^i^ 
*^4kllir  fll9-Mdtt<THiocemvVcr^idepfo- 
^pnd  ycnditur,  iirjpiblm^JpyiNW^ 


Jl-enteyf.  de  jure  dttiitm  '\h\Jec»tis  i^Ut0 
mftijs^^fiinhiift  ttnm  fetfcitnr^  ^&fif' 
wfn  vindifie  )  atqne  hot!i YttUlO  ttant^'^ 
fertur,  &  acquiriturirtftrrto.  quicftex-iJi 
tfaneus  i  qimndo  autem  Emphytcufis» 
vcnditur,  fcttransfcrcur  in  Cxtrancum, ' 
laudemium  debecur,tam  fecundiuxi  jus  * 
cbmmune ,  lO  kiUt.  Cti;  Stfmre  etnfip, : 
quam  fecuhdtm  legem  r^giam,i//^: 
tft.  58.  /■»  frincip.  Unde  prorcdit  hjBC» 
rcfolutio ,  ctiam  qunndo  fcmphytcufis' 
datur  in  dotcm  pro  fiha»  Cftterum  at>' 
tenco  jufe  Lufitauo ,  leotiMt  Valaic.- 
.  «Mi.  a^.  Cabiedul  n  ^  dt^ 
eif.  105.».  5.&^ragoni#««^^).i^.  13.$,, 
t./»^«M(m.  S.  laudemium  non  debcri  5 
quando  Emphytcufis  datur  in  dotcm 
sftimaca.  Qiuerencentiacft  facispro*.  J 


0\  .  ^nsL 


bilius  docet.  Brittiis  ittuf,  ftitih^^ji^H 

de  lccato.  '  : 

Dico  fecundo.  Quando  Emphy- 
tcufis  dotacur  Aliae  ioaeftimata  asilima-, 
ttane  v^ditlonem  fadencc  non  d^r 
btCDT  Ijkudemiatth  Ita.  •  oiMn  foHefl»^' 
&  CaroloMoiineo  docec  Caldas  diQt- 
etf.  16. ».  15.  dicens ,  hanc  refolutio-i 
nemeJlitdcmentcomnium,  idcmtc* 
nctanrtus/»/'.  &Mol,<<4|^,46i.  nmm,  7. 
paMxritcqdQiiiQD.ib|tok«eitodi^  iui^ 
Lufitanum  ladKpmime  citat^»  uH 
ahfolutdftatuttur  ,ut  lauderaium^^pfQ^ 
doracionc non  tblvatur,  fccundum ju^ 
Bommunc.  Ftindamcntum  cft ,  qui;^ 
cum  paccntc^  tenftantur  .^oyjcc  fiiias, 
^iaki#»tofibyjNMiil  .i»lieoau9 
neceHa^,»:pn,i}iia  Imidemtitfn  ^on 

dcbctuf,  utcxfupra  di<5^is  conftat.  Li- 
mitatautcm  hanc  rcfolutioncm  CaU 
das».23.  utfojum  p(pcedat,quando 
paterooiihabetaliabona,  exquibut 
docem  filiflp  cooftituat ;  nam  fi  ea  ha- 
beat,GcedlCdeberi  laudemium  exdo- 
tatione  Emphyteufis ,  ctiam  fpcAato 
dido  jure  Luficaoo ,  quod  cum  hac 
moderacione  inceUigendura  pucat. 
Ego  taoMnhaiicliinitacionemadmic. 
tBneiii^ieAato  cant&n  commmiiuief 
fMinMmodi^mjttKa  tihi4poAeada» 
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Cimus  e*  cCmuni  fenr^tia.nort  rcquii 
riconftnfum  domini,uc  patcrdotecfi- 
lix  EtiPiphyceQflm,  nifi  ti  fuppetant  ali^l 
boDft,  ex  quibusiiliaipofllt  ddtcftn  iSOiC* 
cituerc;  quam  fcntentiam  approbat 
idofnCaldas  deintinn.  ap.  i6.  ij, 
Si  aatcm  filia  dotatacomprchcnfacflct 
in  concctlionc  &mi)hyccufis,  ut  quia 
f6St  iilMttf]Q:dotamis  ad  eam  erat  Mf^ 
TeacoiavtQtAlocuni  non  habet  bflnt  * 
]ilmcacio3i<|Uia.otBmphyteufis  in  vo- 
catam  transferatur  ,  novus  confcnfuS 
domini  non  rcquiritur  i  nccexcali  ali* 
cnationc  laudcmiumdebctur,  ut 
piuifadyettiimHf^tBntac  in  hac  fpe« 
cieidemCaldas  dHh  f^i  t^»  sr/itf:  ^ 
Fragof. /mo 5.^/^.15;.  t.».jo« 

Dico  tcrtio.  Qiiando  Eraphyteu-' 
iis  datur  in  docem  muUeri  extraDcae^ 
quam  emfhyceuta^non-tenefaanir  ^iM 
tace ,  dobecur  ear  tatralieoatione  lao» 
dcmium  fecundum  jus  commune*  Ita 
Mol.  di^fa  difp./^6\.  rtum.  f.  &  Fragof» 
pToxime  cit,  contra  Auj>uft.  Barbofam  , 
qusm  ibidcm  rafert*  Ratio  eft  ,  quia 
baBcaUeiiatio  non  eft  iiecefiria<,.-6ff 
pcr  illam  vere  transfcrtur  Emphytcu- 
fis  in  calem  muliercm ;  Sc  ita  locum  in 
illahabet  difpofitro  /.  C^d^  de 

jMre^emphif.  ubi  pro  voluncaria  Cranf'> 
Jactoaieunphyceufis  jubctur  iolvi  lau*' 
deaai.um«  Iqtelliie 'amsMn  haiio  lefis» 
lutionem»  nifi  Emphycetilis  fic  libers 
nominacionis>ad  quam  fciUcecemphy- 
tcuta  CK  conceffione  dominica  poffic 
nominare  quamUbct  perfooam  ido» 
heam :  nam  tanc    iQitlier  4oaitft  f| 
idonea ,  non  requiricuf  iaoftftato-dol 
mini  ad  talem  dotationem,neqiic  lau* 
dcmiura  cx  ea  debccur  j  quia  eo  ipfo  ^ 
^uod  babcns  didam  poceftacem  no- 
mibaod[,dac  Empbyteufim  in  dotem 
i»lictii'i^iiWMKC9iiftci^  perfonaa 
nomtnarc,  ut  optimo  advercicOaidM 
/{e  extina.  c.  to.  n.      qui  lacius  hoc 
jpfum  docuic  cum  magiftris  Conim* 
jbri«;(?nfibus  uaii,,  de.^9te^,ehg.  ctf  ,  %, 
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ncquc  laiidcmium  dcbed  ,  quarid6  in 
perlbnam  lcgitim^  nominatam  Em- 
phytcufis  transfcrtur  ,  ut  tradic  idcm 
Caidas        cif  ,  10;  ir;  it.  &  Malina 

iibi  alios  rcfcrt ,  cum  calis  pcrfona  fic 
comprchcnfa  in  conceflione  emphy- 
teutica,  &  aHo  domini  confenfu  npn 
iodigcatk  Prarcerda  letQingebda-all 
tradica  refolufcio  fp^Aaco  tantuo»jm 
communl  r  nam  jurc  Luficano  di^i 
tif.^i.  tn  primipio  ,  ckpreffe  deccrni* 
tuj;^  UC  |)ro  datione  in  dotcm  laude» 
ihicim  oon  folvaturt  qu£  lex  praecipud 
ioteinglCDr  de  datione  indbcem  peN 
lMitc  eatraQeag,tttdecIarac  Gitm  dec, 
i»7'  &  ^fc.  544, «.  6.  &  Caldas</i 
c.  10.  n.  18,  Si  tamcn  Emphytcufis  fic 
Ecclcfiailica  >  non  habcbit  iocum  hxc 
leirLafiuna,  uc  nocat  Gama  di&^  &ec, 
\%7.  cum  in  his ,  qus  tangunc  jus  EoJ 
defia! ,  ut  in  pr«fenti » fervari  dcbcat 
jus  canonicum«  &  inejiUidelbdu  ioa 
ciyile  commune« 

Prfledt^  omfoia  circa  dacionem 
Bmphycqnfls  in  dofeemi  focnmluni* 
Ittecbabeatindonatione  pro|^irap* 
tias,qua  fciltccc  fiHo,  vcl  ctJam  eXtra* 
nco ,  Bmphyteufis  datur,  ut  alicui  mu- 
iieri  nubac  Nam  dos  >  6c  donacio 
propfi^rvoapciat^iiari  procMimtt»  ut 
llocati9r.Mr«/.  ukMdtntijMef  vi>m% 
mxorem ,  &  in  fpccic ,  de  qua  hfc  lo« 
quimur,traduntCald.  dt^»  ctp.  \o.de 
extin&.fojl  num.  ji.  t^uA  tmctt , 
H6L40^  dt/p,^6i.  n^7>       •  ,      '  \ 


flitim  imuUmium  dtkeMwrvt.' 


S.3C 


.•».' 


>  IfjlfdmiMilt  dehetar  ex  dfnaticmfec/t»» 
^AbpijMl  tmmttne  1  qngmvis  tkli^ni  (0ntrd'\ 
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tl,  Vm  De  Empliyttul!. 


dd  Empt^yteufm  fifrth  ^ratmt* 

.  tT4iaiif^  t$me»  refflMfio  htelli^itur^ 
fi.  tmfipnfit  .^etMr  ferftn^  i  f »4  'per 
9ftr$tmdcf  ^f"  t>  TH  etm  erat  fncceffgrt ex vi 
4^epmis  emphyteMticx^  n.yi.  •  r 
,' '  Inteliigitnrfr/tleredetdim  refilntie^nifi 
4m4i$$hBberet  fvtefitttm  limiMulidt* 
mtimim,thidem,  t 
■ '  Vejure  Laftann  ncn  dehrtMr  hndeminm 
txdettnnvrtc  hmphjteHfis  fxcnUris  ^fetus  in 
itclefiApiCA ,  mfitn  camrAriumfi^et^^i^Uie» 
Udffrdfcrspu',n^77,  '  •  —  uyvi 
,..,.-•♦•••*:»      •     •  ..  •!  '"i 

ir\  Ectnmquaeftiffeft,  mt&tn  liQ-i 
J  ^  dcmlum  dcbeatur  cx  dona- 
tionc.>  Refpondctur  affirma- 
(iv^  fccunduai  fuscommune  >ut  cum 
Jacobino ,  Guictone  Pape,  RdboSb.Sa-i 
Itceco;  }iron«;^dbsrdo,  &iirjrdocde 

Ca Idas  de  exiM.  tifi  i6.  n.z o.  Jul iti^ 
Clarus  tib.^.fcnttmi$rnm,§.  EmfhpeM' 
yf/,  zj.  «//'Aj.  I.  &  Molin.  difi>.  /^Ot.  w.' 
6^fi*e.  ubitcftatur  hanccllc  comiiHi> 
dem  flaaiistkizm:  %t  {>4te«^t  ^Ai(in^^ 
dpnatiottem'  mnifertur  Empliyccufls 
in  donsitarium  neccirariurquecft  novui 
domini  cor.fenru.«;,&  invefticurfnin  qui- 
busterminis  laudctnium  dcbcrur,jaxta 
Lttiflnum^  Ced.de jtreemjfhy.  Non  dc* 

difpliceat :  ab  ilta  «niM  cum  Camil: 
Borrellio  recedit  Aiiguft.  Barbofa  ifi 
eel(eci,tdc{(p.pDtuir  t  de  hcato,  num. 
&  Brittus eodemcef,  fetutt,  ntim. 
libi  aliosK&fC,exiftittans  laudeniittiii 
iblDm  deberi  ex  alienatione  iion  gra** 
tuica  ««^«r^Ves^^^^^^^Kbliem 
remuneratoriam.nbn  qtialcmcumque, 
fed  qua:  habct  vim  fatisfa^^ionis  de- 
biti  legaiis ,  feu  ex  juditia,  at  fervitio- 
ram.  Sed  re  TeraliaeG  opiMb*  fiiffieiettf 
fttodamentum  oon  habct,  at  conftabic 
legenti ,  qtiae  BrittiJf*  ^^i lli  ^addudc , 
tum  difit  ««w.^.rum  num.  i.  ubi  pro- 
fcarc  njiitur ,  laudemuim  foliim  debe- 
tieraiienactootbusnon  graruitrt.  'Di* 
ctit  aiiquis  haoc  •pinidiiciii 


poITe  ,     deberc  ,  ex  co  quod  a^ ftitt-t 
phyicufim  gratuitodopandam  fion^fti 
peceiTaHusconfcnfiisdoffiini  ,ttcapud; 
eandfmBtittumr>V^^<'  ('tp.  roinit,..§^. 
t.n.x^.  renentquitnplurimi  DD.  cuni- 
glo.^T^  in  d-Hi  l.uli.  ver.fllip  vcytdere^Cod. 
de  jf^reetrf  h^t,  Ac  ncquc  hocfundamd-', 
liim  fubfiilit  >  quiaper  candcio.'.  •^*" 
ai4iv  rimpUctrer.  requiritur  co«A:n<«i% 
domintadtransfbrend^im  rememphy* 
teuricam  in  alitim  ,  ur  feH.fcq.  conlta- 
bit.  Undc  ctinm  addonandum  rcqui- 
ri ,  teoct  cum  Barth.  £c  aiijs  idcm  fi^ic-^ 

-  Iiitelligenda''tamefi«ft  p(ttdida 
rcntcnda  commuiiis,  niftBnj^ytettjtii 

donerur  perfon»,  quacpcBimirtem  dop' 
nantfS  in  eam  crat  fucceflura  ex  vi  c6- 
ceffioniscmphyteuticaes  vel,nifi  do- 
imitiMwtCDpdteftgnaB  nomii«andi' 
doitsurtumi  quvrfmitatioocslatis  pA* 
tcnr  ex  proximiidiAis ,  ^.ftsuedemi  t 
quamvis  Ca^A^'^ de extincl .c*f.  \o.n.\%, 
dicac  habcnccm  fiiculratem  libcr^  no- 
niiiiondi ,  non  eoipfo  poflc  Emphy- 
Mufimidonafie  ,^uc  legare ,  non  pra;* 
mi/Ta  nominattone,  &fidooec,debero 
folvilaudemium.In  quo  CCfC^non  lo- 
quitur  confcquc  ncer  ad  id  quod  dc  da- 
cioncindorcm  dicir  eodemcAp.  \o.num.  ' 
m.  ubi  att ,  quod  doiam  6iiam  cenfetuf 
camtiwmioarei  Bt  oppofitum  mam^ 
fcftdconHatcx  OritLi^,Skk.^  tit.  37. 
f.  1.  &  :.iibihabens  potcflarcm  no* 
minandi  at!  iMnphyccufim  ,  ^  rransfe-  ' 
rens  «am  tituig  dotis ,  vel  ahquo  alio  , 
sAiiilMriRMlltlir  pcrfonam,  in  quatn 
tiih|ilj|ii1<ftMi<wait»fr<-.-.  •^^'>' 
*t»©bM;ctiam ,  fccundum juScommu- 
ne  ;  n.ifT!  in^-c  Lufit.ino  Ith.  \.Ord.  tit, 
l%.inprt»c!0  exprcflc  habctur,ur  pro 
donationc  non  folvacur  laudcmiut». 
Quai^tii^f^ofitiO  reftringenda  cft  ad 
Mi|Ayt0iifim^  P^o^otfii^^non  cotn- 
prchcndat  Ecclcfiafticafii,  ne  ip  l^ije* 
fia:  damnum ccdat,  utadvcrtit  daldas 
ds&eeef.i6.num.ii.  Itaque  fi  Emphy- 
CBifia  fic  Ecdcfiafiica,  laudemium  cx 

dcbet^  ctiaxniii 


by  Googl 


pifp.  ly.  Sea.  V-  §.  XI. 


fuetn4QP^«B(cripU,de  'qua  inihi  HQH 
coiiftac* 

VtriHHfex  tranfaelione  l^luUmum 


te  idiijHQ  Emphyteufim ,  fttfibt  debitam,  riMM 
fhytenti  cum  tUo  trMuftgit ,  am  reti^mAt 
fecHS  Mtem^fitrsnftg»^  tmdfmHMidik 

midimr 

^mmdt  tUifttit  ftttfi^  ^mphyteitftm 
tmumm» /mm  ^velende etm  vendicarejure 
demintjutiUsMdfefpeaMttsJtre  WJ^M 
ius  »d  ilkm  fpeast  ,&pervum  trmffk* 
snis 

demimmimfir^ft^i^^fi^ '  ^^«^* 
fdetenter  iUi  MmfkSftet^  dtmimftU  »4 

;l  1  7  Ndeclma  quojftio  cft,  uttb» 
V  cx  tranfiiAione  Uudomiam 
•  debeator»  Biverd  haB  |ii  te 
Ihm  cafw.  Nam  vel  ttanftato  fit  cif» 
caBmphmifiita ,  q«atn  i  toe  pctis , 
tamquam  tibt  dcbicam ,  ut  quod  eaoi 
tibi  promifcrim ,  auc  veildidcrim » «tCj 
vcl  quam  pctistamquamttiaiimitqiiQo 
dcttlo  tawedltatis ,  td[  legati ,  auc  no* 
mtnationis  ad  te  (^Act.  lUirftts,  aut 
Ipfam  Eraphyteufim  rctinco»  rcmic* 
tcndo  tibi  ahara  aaioocm ,  quam^^d" 
vcrfumtchabeo  :  aut  catn  demilft»^ 
proeo,qood  mihiieedasfems  l|ii^  h 
topeto.  Incafueiwi.quo  Imt  pctii 
BmplTteofimtam^uam  tibi  dcfctftam , 
fiegotccumtranflgamcam  rctincodo» 
non  debctur  domino  iaudcmium ,  fc-» 
put  fi  tfaflfigam  ram  drnpiffgndo,. ^cit 
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orem  partem  thuliMela&  ttiitcls,Calll» 
d^e^ii*^  49»qiiameiiam  tcnet  f^a^ 
gof.  twme  5»  diff,  15,  §.  i-  ».  16.  &  patet  \ 
quiatuncnon  alicnatur  Emj  hyteufis  f 
iaudcmium  autem  fblum  habctlocum 
quandoEmphyteufis  alienatur,  uc  c< 
diHiicoaftat>  Aiiapattedam  liqoetl 
fimif^flm  in  eo  eventii  Emphyteufii 
tramferturjttique  novus  cmphytcati 
cflc  lncipi5,adquod,&  domint  confcn^ 
fus  ,&nova  invcftiturarequintur.quse 
funttatiottes ,  ob  quas  kndemiomfoh 
Vttar  ^  llt  eoDfttfC  MT  <  fitdi^Cpd.  deinrt 

mttfkfteMcK 

Incafil  iiitem  i  iJU6  ^  tne  pctctc^7f 
Bmphytcufim  tamquam  tuam ,  volcn- 
doc:im  vcndicare  jure  dominij  utiils 
ad  te  fpcdancis ,  £  re  vera  ipfc  cfles  il* 
liosdominos.&petiriam  tcani&aio^ 
nis  mihi  Ccdcfcs totum  jus  ^  quod  inil* 
la  ,&adverfum  mc  habcrct,  laudemi, 
um  propfictario  dcbcrctur  in  foro 
confcicntiac :  fccus  autem ,  fi  ego  cara 
tibi  dcmittercm*  Ratio  prioris  partif 
•ft,quiaitieoevetitU  inmc  transfert 
tuum  dominium  utile ,  &  ipfam  fim- 
phyteufim  propri^alicnast  quando  au- 
tem  Emphyteufis  ahcnatur »  cjufque 
dominium  utile  transfcrtur,  debetur 
domino  laudemiDro  ^d,^»  ttltims ,  c$d^ 
tUinrtitiifipiii  BM  mtem»  in  ioto 
confdcntitfi  nam  in  ctterno  non  pof* 
fetproprietariusmccogere  ad  laudc- 
mium  fibi  folvcndum  ,  nifi  probarct  te 
fiji^vcrum  dominum  Bmphyteufis» 
eam^uettiftftoiilEbit^befie  aidvetdc 

Oddaa  iMfori^.  t<»MM»  f  <»• 

lanatura  ,&fbrma  tratifa^tionisnon 
habcret  Proprietarius  fuara  intcntio- 
nemfimdatam  ,&  ideo  fi  vellec  k  mc 
pxigere  laudemium ,  iocumberct  illi 
oiittsptobandi^iilib  inmctraostatam 
Bmphyteullm»  in^lSHbwtoQim 
debeci» . 

Aliaertart  pars  tndefacil^  conftat,»* 
quia  fi  tibl  dcmitram  Erophyteufira, 
quia  tua  cft .  non  transfero  illam,ncque  :  7 
ftUeno,  fedtmiCiimfcfttCuo,quod  tuum 


gie  .II.  Fars  .De 

ybi  11011  Acftdlidiittio.  Neque  obfta^ 
i9u6d  pro  cali  demiifiQoe  kte  iccipiam 

aliquam  pccuniam ,  vcl  rem  al:am  pc- 
Cunia  a:ftimabilem  pcr  viam  traofac- 
lionis,  <juu  pcr  hoc  non  vcndo  tibi 
Bmplmeofim,  qua  tua  non  fic ,  fcd  caa- 
Com  afiqoid  reci^o^uia  toom  ios  dod 
erat  adeo  maniftftumv«ciioii.poie9» 
probabili  aliqua  rationc  mc  tocrt ,  & 
confervare  in  poflcflQonc  Emphytcu- 
fis :  undc  folum  tibivcodo,  aucrcmito 
to  )u$,  quod  babebam'  «d  cergivecfaa* 
dum ,  &  experiepdBm,  to  SmpbTtea^ 
fim  reiincre  poirem :  non  auccm  vea* 
^o  ,  aut  alienoipAim  )us  emphyre<lti- 
cum  ;  &  idco  non  poccft  propriecarius 
laudcmium  exigere ,  Difi probcc  fuifie 
uicer  not  nt»m  .fidam,  aiic  collufio*. 
nem  ad  occoltaadum 
teuGs  permutationem «  aut  vcnditio* 
nem.  Ecitahanc  citam  parccm  fySti'» 
|ietCaldas4L«. 

,  *    .  ...  -  • 

:  .  ...... 

fSfrkm  dehaar  hmdmnm^  pumik 

.  .  • 

ZTMMARlyU.  . 

.   Refiondtnt  nliqut  *ffirmilive.n.%\l 

Friiftrimrtimemf4rSMegdtivA,n.%i.  - 
■  ytr^  \tfUMtd$  res  ev^hytemica  fitk^ 
'*mpki$HuktMr  t  Mum  liedemtm,  m\ 

yf «  AehfAtur  Uudemium ,  t^usndefuhem* 
fhjteutn  emeret  a  fubemfhyteuticeme  jms^ 
^uedffemes  illmm  fofi  fwhemfhjtemktUittm 
mtisremm^^te.%'^, 

TMttmtwr  y  &  refelvtintmrqusdm  tUM 
qiufimes  ^rmtflm^tsA^^ 

t(  1"^  Uodccima  quae(lio  cft  utrum 
I  J  laudemiumdebeator,  qoando 


Emphjrteufi. 

Cempus  rem  emphyCcuticam>  Adir- 

fhjtent.  q.  29.  «.  if.  ilUtttne  ti.  Calda^ 

de  extinii.  caf,  t6.  n.  38.  &  Fragor  tome 
3. dtfp,t^.  §  i.M.  15.  Probant ,  quia  lo- 
catio  adlongum  tcmpu&eH  alicnatio, 
fiquidem  pcr  illam  ucile  dominiumrci 
coDdoAori  a(^quiritur ,  ut  cum  c5mu- 
ni  cradidimai;J[^.i.)^t.iraOT.  ^.ex- 
alicnatione  autcm  rci  emphytcutic» 
dcbctur  liiiderrium.  Confirmatur, 
quta  quaRdo  cmphyteutaaiiimi  fccun- 
dom  condituic ,  rem  fubemph^rcuci- 
baDdo » dedetor  latfdettiiCnn ;  ei^^lti* 
»m  dcbetur.»  qntndoves  emphf  »uti« 
ca  in  longum  tcmpus  focatur  ;  cunMl». 
irobiquc  quo  adutile  dominium  alic- 
iietur,im6  juxca  multorum  fcntcnti- 
ttoh  idem  fit  locari  sdSoBgom  tcmpu 
stqueinfimphyteufimcDQQedi.  |^ 

Nihilommus  non  debcri  ]audefnt& 
cx  locatione  adlongotn  tcmpus,  vc- 
nuscum  alijsdocetPineliis  f»/.  t.p. 
auvw.  6l.tild(t  €.Ced,  ie  henis  msternis  , 
lic(ua(etitentia  noneft  alieflua  Valaf- 
cus  ;  nam        iUst,  «i.  m  fine  ,  aic  fe 
in  ftridadifputatione  magis  illi  accc- 
dcce ,  eandim  lat^  defcndit  Brittu? 
€sp.p0tmt -  '^.ti.r.de bceto  r  citarieti- 
am  pro  eadem  poirunt,  &  folcnr  An- 
lDnio»GbmeiT»«tfi.  fi^irirAJif,  cap.  3.  . 
».  II.  Covar.  i.  vxritmm,etif.  'ti,  m^ii, 
&  alij ,  dum  alTcrutit  cmphyttutam  lo- 
cantem  ad  longu  tcmpus  abfquccon- 
fcnru  domini  non  incidcrc  in  commlf. 
fum,  quia  cjufmodi  locatio  non  cft  a* 
lieDatio  limpliciier » (ed  tanctkm  la^ 
tDodoj  pcenaaotemcommini  cum  fit 
odiofa,  non  cft  cxtendcnda  ad  alienan« 
tes  improprid :  quod  argumcntum  va* 
lec  ad  laudemium ,  cu}u$  cx  adio  cuni 
fitexorbirans,  odiofa  eciam  eft ,  &ref- 
tnngenda.  Bt  hlnc  fimiituf  nitio  pro 
noftra  fcnt6tia,quas  magis  i  n  huncoM* 
dum  dcclaratur.  Nam  laudcmium  non 
dcbetur  pro  qualibct  alicnationc  rci 
emphyceuticz ,  fcd  tantum  pro  ca  a!i- 
eDfttiooe ,  qua  emphyceuta  fuu  jus  cm- 
(bycottttcum ,  feu  Jidtesndaa^iifaiiii, 
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•  iAaDtitn  transfert  jiitramttui:  exl.M/L 
Ctd,  tfe  jareemphyf/^i  yf»Ls4  ^lkmftpi 
-^MmtfMsfertur:  unde  bac  caufSi 
non  deberurlaudemium  vto  eDncefli^ 
oneufusfru^lus,  altcriufvc  fcrvitutis, 
auc  fimilis  jurisin  re  emphyteutica  ,  uc 
teoet  communife  fei>tentla,&  docec 
•beb«CaldM  M^afAii  muiK  <W  qnui 
•pertiai  alitfoactoiieiniotitnmfeKur  jut 
cmphyteuricum  t  atqui  per  locati6-. 
ncm  ad  longum  tempus  non  transfcrt 
cmphy  teuta  fuum  jui  emphy  teuticams 
aon  eoilii  deSfdt  «fleeknphyteuca,  £6 
ed  pen0ODem  propriecatiafetveAliint 
obligecni  vnid  cantum  concedit  b6ii^ 
dudtoriqaoddamutile  dominium  in^^ 
ferius ,  quod  cum  utih  dominio  ipfius 
cniphyceuca:  ftdre  poceil,  quia  eft  dt- 
veilui  fMioDif :  «m-  «oa-  debenir  «it 
tali  loeatioiie  iMemliHn. 
1     Ecexhispaceerefponfio  ad  furtda- 
^  mentum  contrariae  fentcncij:.  Ad  ejus 
vcro  confirmationem  dico,  in  prtmis 
aon  fatU  conftare  ^  qqod  laudemium 
ilebeaoir,  quandoemphytemapieaft  aly 
ceri  rttbeoipliytenticat.  Nam  fi  vera  eft 
fcntcntia ,  quam  dc  rigorc  juris  proba- 
biliorcm  judicavimus        i.feii.  mh, 
num.  56.  ailerens  non  traoslcrh  dpQt^ 
,oiuoa  ocile  iii(UlMmpibyseitfaM^tteQ(^ 
dona  coaiftqadntese&  noa  difhriirliiHr 
demium  ex  fubemphyceoticatiooe)' 
quialic^C  fubcmphytcuua  dominiut» 
utilo  acquirac,  cft  quoddam  dorainium 
inferius,  quod  bcnc  Ilac  abrque  co,^ 
qiKid  ompbyteuca  fujnn  iitile.4(>i^ 
aimto  ..transfbcac,  uc  ibidcm  pcbba'» 
V»Biiis.  Unde  io  hac  opinione  aihil 
itt  prar  (cnti  contra  nollram  fcntentiam 
condlikdicur,  tmo  retorqueti  poiFcti 
argumcncum ,  ut  ipacec*  iDicO;  (ktn^ 
dci  eft^k  fn 
«iciIb  domtnium  ei 
racur  in  fnbct-nplvv  ceucam ,  ut  tcnct 
conaruunis  (jncentiA ,  & confequcntec 
laudcmiutii  cunc  dcbeacur  ,  iode  noi% 
ic,qui  tdcm  diceadii|iie.'j$0'^  in  \<vs$iioi^ 

1^1 


quam  fccuti  fumus  i.fe^.  i.  ftgm» 
t«  locatio  atf  Ibngnm  tempur 'dilRsnE' 
topllcSterabEmphyreufi:  unde  licclf 
per  cam  utile  dominium  condu<f^or!' 
acquiratur,  talc  dominium  cft  divcrfas 
rationis  ab  co  ,quod  habct  cmphytcu- 
ta :  &cpnfe^ent«r ,  quando  hic  rcm 
emphyfcnkicam  tn  longum  tempuslo- 
caic  dcit  nequit  tnmsferre^^lixdm  iitflo 

domifiium,  fuumve  jus  crnphytciiti- 
cnm  I  quia  alioqui  jam  condudor ,  in 
quem  tale  justransferrctur  ^  verus  e(^ 
ftcsmphy  ceuta ,  &  locntiolllA  ab  cAi* 
plqpleiilinondiforee» 

Hine  ^llgbii^ici  diAiArdum  fit.  A^. 
quando  fiibemphytcuta  cmit  a  fub- 
emphyteutlifantc  jus,  quod  pencs  illum 
poft  fubemphyccucicationem  rcman-* 
As>*  tfl  Miim  MAtttfliwtetiileftfilsiM^fn'* 
iminem,  qus  aiferic  nbncAAllftre  pe-^> 
nes  lllum  utilc  dominfuHiv  fcd  cflTe' 
translatum  in  fubcmphytcuti*mvdic6*' 
dum  confcqucncer  eft  cum  Caldas 
ci^.  t6  ftum.  if.  8r  aU|i,qiios refbt^. 
MiidebefNtiiiMiliinivciirtaH  cmpcii» 
odet^CI  pero^  iion  irtMiimf  pro^ 

prium  juscmphytcuticum.atquc  ade6 
neque  Emphyccufis,  cum  jam  per  ip- 
fam  fub»em[pbyteuticacionem  de  con-« 
l(snfli.domliii  nMtt  fiipfmitiirtraflii:»' 
iatai  Si&titemTe(|uamnr.alia^«*^bft« 
bilcm  fcntcntiam  allcrcntcm  manenf, 
utile  domlnium  rel  pcnes  fubemphy-* 
tcutiGantem,diccndum  cA  oppofirum, 
nimitum  ^ebertUudemiumi  quia  tunC 

&  totuoi^i  ejaiph|^uti€wn,qo^^<^ 

ncs  fubcmphyteutlcantcm  rcmanfe- 
rat ,  ex  cujus  tfanslationc  laudcmiurO 

folvitur  junta/r 

doeKfopl^diais  fadilimdppnlhCt  pppc 
{linc,ut^ao  4cbeacur  laudemiumexa!i<^ 
cnatiooe  fru<fluum,icu  coraodiucis  rci' 
emphyccucic^  *  Ex  vendicionoi  Eni«: 
phyteofiiJiaaeB/Bx  ^liiteatiops  coi»-. 
^Amtikifif^rrq\3im:i^Gzti}s  condtF 
^mn^Ulir^i^  Wilrirgck  Em- 
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II  Pars  De  ] 

SECrtO  SCKTA* 

J>r  Mgatione  Mon  jlienan^  rim ', 
tHlf^^euiiCitm  aOfqite  fOih  .  ^ 

*•* 

SVUMARlVhL 

AlunmicveleflprtpYiA ,  imfrtfrk^ 

^4nd44Ue»§tufr9hihtmr  4i^t§thw, 
mliqiid  fdmdi »  <^tfi^  intelligUf^^ 
fr$hibiti  4liHU$hfNfru^m^  siittd  itefri", 
mutiir.  n.  S7, 

Jfnd  omnes  cwfitt  non  ftffe  Emfljtitr'. 
fmditrnsrijnofrii  ,ide/i^  trsm^fcmw ^ 

Et  tslh  ifimfn^fjS^tfm^'^ 

^iiem, 

l.  04»  iithi»m ,  Cfd'  ie  iegHns ,  ijnMte-. 
mns  iectrntt  ,nt  tmnuftas,  ifgHwjfrihi" 
iptHliffnttmiffiU ,  &  mnUi^  fmt^ 
^t.^lt^:vimimf0is  jgrrimferm 
pikihiiii ,  mn  Mtem  in  frMitis  fer  teges 
Eteiefufli€4t.^mtlitl^ittti»f*.  fv^*^«»» 

Cur  cinfenfksieminitiiev  firiffi  ft^/int 
^■r 4i<  «fertM^Mrti  Smfbjteupf  «mn». 

i  mittcndum  cft primo, duplicens 
cfle  alienaiioncm  ,  aliaai  pro'* 
priABi,*ali«D  DOD  propriaai»  &.laco 
aoodo.*  PR){Mft  eft « qoA  nl  dofDleMuii 
io  atto»  tramfcrtuf ,  ut  ^uaodo  res 
vcndltuT  ,donanir ,  pcrmutatur ,  datur 
in  folutum  ,&c.  Non  cft  taincnbacca- 
lienatioperfcAa,  anreiiuaMmtrada-^ 
tor  i  tnipu  eniavaiiteffBditlqiMdo* 
■iini«^ntoifertiigfti^gtt>Mte|loqii^ 


ucpatetevi,^  tHMmm  7t4* 

^  rerum  iivifiene ,  qptiACqilO  •  COmoiar 
oitcr  Dodores.  Impropriacd  ,quaat^ 
ccri  conccditur  aliquod  jus  m  rc ,  ma- 
ncntctamcn  cpjs  dominio  pcncs  cock- 
ccdcnceai  >  ut  quando  (uper  re  prQpria 
coofticiiicor  aiceriCeBiiis ,  a«c  uiiK^rit. 
^na,  aliaye  ftr?  iiiu  quando  tes  \ffr 
pQChecarur ,  aut  ptgnori  datur,  &c.  cu- 
|us  di/lin^ionis  mcminit  Gloffa  in  i.  1, 
C»d,  4e  ')Hre  fmf>hyt^  verini,  ^iiendtifinis, 
Eamque  Doifiorcs  omncs  admictuncx 
ac  juica  iilain  eoflficiiiaciir  Mn  /.  1  qiNa 
negac  conccdioncm  iurii  emphyteuf 
cici  c/Tc  alicnacioDcm ,  cum  /  uitime^ 
C»i.  ie  rehus  Mlienis  nw  ilientniis ,  ubi 
inccr  alias  fpccics  alicnationis  numc* 
CaCMT  concradus  cmphy  teucicpf ,  ac  ge^ 
Qeraiicer  deoemiiitr,qood  |volitI>im 
ahenatione,  non  folum  ioteiligitut 
prohibica  doroinijtranslatio,  fed  ctiam 
omnisaAos,  pcrqucm  alieri  quaritur 
ius  rei :  illa  enim  inteUigitur  folum  de 
alienatione  propria :  hcc  verft  edam 
de  impropria,  «ic  .|Mac  QUttk  tUe$ 
Werhet  iiien*tiinii* 

Pracmittendum  feciinHo,  quandofy 
dlienatio  prohihetur  d^frofitione  ali- 
qoapjrnali,  &  odiofa  1  folum  intelhgi 
pttQfaibicam  ali^taacioiiem  propriam , 
Bi&aliodes|Mimatur  ,itt  ieiiCinB  Co^ 
var.i.  verienm^ey  16.  ivm».  s.  Piad.livi^ 
t,  Cei.  ie  henis imattmisy  f»h nirm.6^t 
S>  iii*  M»r»,MoKna  lurtila  lih.  x.  de 
frimeg,  c.  to. nnm.  t6.&  17-  Lar^  ie Mni" 
nterfer.  &  cMfeiim..  lih^  t.  cef.  aa.  JMrir,  sj« 
CaldatAmrftwr,  frhmm^t^d^ 
'deeutbiB.  e.  5,  imm»'6u  Staiip  >  tquos  >  re- 
ierunt.  Ruiio  cfl  apcrta ,  quia  tn  mate» 
iiapxn3H,aut  aliter  odiofa  debenc 
vorba  accipi  in  fua.propria  figniiicati'* 
oori  noo  vec6  in  impropria»  toe  iiai; 
exreofio  concra  foris  regttlai  ^  tjteod  o^ 
dia  ilint  reftringenda-  Et  ita  ioteniguns 
cltati  Authores  iiffem  l.  ultimjfm,  Ced. 
ierebns  tiienisnfinaiienaniis^folara^TO-' 
eederode  alienaciooe  in  maceria  fa- 

Hit 
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J!!s  ruppords  ,  illud  pro  praEfcntl 
SS  marcria  dc  alienatione  BoTpbyceufis 
apud  oinnef  cooftat,  nbnrpoflc  Bm- 
pbyteufim  alienari  propri*,i4cft,tranr- 
fcrri  inalium  ,  abfque  cpnfcnfu  domi- 
ni.  Quod  patct  tam  ex  /•  ttltimA  ^  Cod, 
dt)ttre  em^hyteutico  y  ibi,  mimme  licere 
empbyteut*  Jine  cf»fefffu  JmAU  ml&m 
rames  fu4S ,  «w/fw  eu^bytettiemtf-iretif 
fine,  quam  cciameziure  LiifitanoAf^ 
tre  4,.  Ordindti»n.  tit.  1%.  in  fritici^ie  , 
Nm  podcra  vender ,  efc&mbar  ^  dar ,  nem 
dheer  4  cAufa  aforadA fem  teMfe»tsmente  dt 
fembme,  Qufl&kgcsidtiiiniiniHddOilV 
tinenc  prdhibicionem  tttnsfiwidifiett 
alienandi  propri^rem  emphyteuticam 
abfque  domini  cenfenfu.  Etalicnatid 
aliter  fadla  non  valcti  ut  Dodorcs 
comrounicer  fentiunt,  8c  tradit,  ali- 
.  qaibi»f«latisiCa1(]as^««jnM!fM^>r^ 
§.  num,  I.  Id ,  quod  jore  Lbficaoo  cx- 
prcirel»bettir<//^*//V.  3!.  $.1.  /bi,  E 
fendo  4  i  efcAthho ,         ,  ««/^4 

(imlijuer  AlheatiAo  feita.  emeutrA  mAntirA^ 
jfemAuthoridAde  dofeMberi^,  fhkimobiim, 
&de$fe»bmm  'Oigef.  Jure  aucem  con»- 
jnuni  non  cft  idadcomanifcftum,  cum 
di^A  h  •//.  ^iA.  de  jure  empbyteut.  folum 
dicatuf  ffiinlm^  liccre  talem  alienati- 
onem  i  quac  verba  uon  cootiHcnt  an,'- 
nullacionem.  KtUlominiJstinien  eti« 
Am  deloftt  commonl  dt<^am  alienati^ 
onem,  ftoeconfenfu  domini  cffe  nul»- 
lam,omnct  intelligurtt, non  folum, 
■quia  communh  praxis  lcgcm  ijlam  fic 
Inccfpretata  cft ,  fcd  ctiam ,  quia  i»  /» 
SubiMuf ,  Ctl  de  U^^i^  «bfoldtl 
decetiittdi?»  tltomnia  p:i^a  Icgibus 
1K6illbtta,irfita,&  nullacjrc  mtelli* 
gantur  qua!  Icx ,  liccc  varias  admittac 
interpretationcs ,  &  vim  non  habeas 
quoadpadalegibus  caotum  Bcclefr* 
aftids;  -vel  paniailaiilNis-  regnonuA 
fvohibitai  tamen  proccdtt » &  vinrha* 
bet  in  paftis  jure  imperiali  prohibitis , 
licpoft  Vafquiumadmittic  Soarcs  Ub» 
j.  de  tegihits^  cop.  li.  num.  if.  &fumitur 
czquadam  epiftola- deocetalt ,  cujus 
mciiqinifidOTiSoftr,  Jifb  Itbrji^  (^i^^ 


toum.j^,  '      •  ^  ) 

Racio  cnr  prttdi^os  domini  con-  Sp 
fbnjCxm  adeo  ftriAe'poftolatar,  &  ne^ 

oefl*ariuscft,dupIcx  potiflimum  alHgw 
natur.  Prima  eft,  ut  dominns  nge-  • 
rc  polTtc  pro  psnfione  fibi  folvend* 
advcrius  cmptorcm  Emphyccufis,  ££ 
jpmihJibec  alinm  riicc;eibnem,in  qucm 
ailaitraiislani.fit»  Nani  •cinn  •  ves  em«  * 
^hyceutic^  hon  fic  hypothccata  pro 
penfione  folvertda  j  ut  probavimu* 
fupri  ha^  ip*i  difputatidne,  z-. 
tiumero  iu  &.  coHfcquenCcr  abfquo 
illlQs  Qtidit  itt-^McttlaleM  focedlX 
rorem  tranfeac ,  nonratlsdofiiiilopro* 
vifum  cflct  a:d  hoc ,  ut  penfionem  cxa 
igcre*  poflet  ab  dmptore,  &  qnovi^ 
alio  particulari  fucccflbre,  nifi  is 
confenfu  domini-,  &  quafidc  ejus  nia- 
iitt  ipfam.  Biinph^toafim  accipcfct^ 
•OOlcfacando  Cimieo  noVurh  qucndani 
contraAum  per  modum  fubrogatio- 
nis,cx  quo  illi  mancretoblicirtis  act 
j)eafioaem»  &  ad  csBtcra  omnia,fi- 
iitfimeamt  cjus  p^a^eodToi^aUoqtit 
enim  >  fi  talis  factejfor^oUec  penfio* 
nem  folviero»  opus  eifec  domino  age* 
te  advcffusiilum  ,utrcni  dcmittcrcfi 
probando  fc  cflr  vcriim  dominumil- 
liusCquod  eft  valde  diflficile  cx  om-' 
nlam  ftntentia » taOa  Vaiafco»  de  juri 

fn^tetttico  ^  cjnxfl.  9.  num.  8,)eam- 
quc  tradidifle  authoji  illius  fuccef- 
foris ,  ( id  cft  ei-,  a  qdo  talis  fucceflbi? 
caufam  habet  )  fub  fide  folvcndi  fibi 
catUMiem  >  quam  dlm  ill^  fi^rlt  ca* 
I10060A  tlM fo|yendo,  i\oiitiiierilb 
fidem  contra^us  ilii  fervare ,  &  fio 
poflc  fem  ab  cO  vendidarc  ,  &  \  f|no» 
vis  alio ,  qui  ab  co  caufam  habcrerV 
Vode  noa  nifi  per  longas  ambagesj^ 

&  magnasdifiSf^ltates  pOfiet  dominoi 
diftampafticalarem  flicceilbr^  00- 
gore  ad  Canortts  folutionem ,  fi  is  M* 
que  lllius  confenfu  Emphytcufim  oh* 
tineret]  &  ideo  mcrito  conftitutunt 
«ft  >  ut  iion  poflic  Emphyceufis  trans* 
fiscri  •  ntfi  de  coqftoTa  doiniiil.  Sio 
1^'^,  ffn  bj|nc  difeic.Cal. 


3^4  IVBm  1 

das  Je  extin&tini  EmfhjteuftSy  cAp. 
<■  jMMik      cat  conlbfost  Ciofla^  inKil^ 

o  Sccunda  ratio  cft ,  uc  dominus  fibi 
poflic  confulcrc  ,  impcdiendo  oc  £i» 
phyccufisalietieoir  iaaltqiiaffi  perfi» 
|iftai,«x<l<tt  8l>i -daimium  immtiifla% 
fivc  qqia  pcnfiontfm  probabiliccr  nda 
Iblvct  ,  five  quia  finira  Emphytofi 
Aon  potcric  rcs  extrahi  dc  e}us.po>- 
ceftatc,  fivc  alia  dc  caufa.  Vn4e;ad 
lepuiiiiodi  iiycoiniiioda  f^tanda.j- mi 
folum  jure  caucinn  c(t ,  ut  Emphyccii* 
fis  abfquc  confcofu  dom-ni  altenaii 
non  poific ,  vcrum  ipfi  ctiam  domino 
conccditur  jus  praElationis  ,  ut  pollic 
miiiere  fibi  reiii.ofi6re]ido  idcm  pro» 
ttoin ,  qBoemphyfeutaeam  rvolt  aliei» 
IKire,  ^iicmadmodum  habecur  difUiL 
ttltimi ,  Cod.  de  jnre  emfhytentice ,  ju- 
re  Luficano,  dicia  tit.^i.  it§  prtncipio^ 
&  Docac  ad  rcm  propofitam  Caldas 
diffe  tepit.  i,  $mmer,tKiUijfiiieimkei^ 
Ci  BcitaH  M.cJi^  f§t9iif  «,  tKM*:Ji^ide 
UcMte. 


ytri^m  cmfenfus  domini  requtratMT 
•  itd  BmphHm^  impro^rie^ 
.  .  ■  dMemmdtmt 

§•  !• 

Prepmitur  ntiff  dyhitandi  pro  pirte  ne^ 
gttivdyetiam  fpeciMe  jure  Lufitttne, 

•    Ctmmmtis  fententii  efi^  feffi  eh  em 
fbjfieut/t  concedi  fervitutem  An  rt  tmpfym 
teutic*  tbfqHc  co^fenfu  domini.  Et  ffmiti' 
ter  (ejfejubjkt  hjpithecs  ,  iM  f  tgneri, 
9h 

JflfifnnHnr-  fiH$  dniinmdi  fre  peH$ 


e  Empbyteufi* 

dlienetiMteS  t  impropyi»  iis  ,ditp/infuni 
difirentie:  fnndemfnnt:^  fnikm  neinra»: 
Hspnffepio  rei  m  4dkan  imn^eiHnr :  qux^ 
dtm  veri ,  quihMJ  nentnnsfertut  pofiepii^ 
fed  tmtim  Mqntd^usin.  reelHti  ftmedi' 
inr.  n^^f.  : 

D lfficolcas  vei6iioh  lcvisvil ,  u-  ^ 
trum  AAtM  0OBlcorui  domini 

fimiliccr  rcquiratur  adEmphy- 
CcuftCD  impropri^  alicoandam  >  Ratio 
dubicandipro  parce  negaciva  eft,  quia 
legea«faU||^es  att  obo  alifiaaiidam 
Bmpbyteufioi  abTqoe  caniC^lifiadomii^ 
ci ,  funt  pcenales:  impoDunceotm  pois 
n.imcommiffi,  &  caducicacis  in  ahter 
alicnanccs  :  fic  cnim  habcc  d/^s  lcx 
tdtime  ^Cod,  dejure emphytemice ,  in fine^ 
ibi ,  fia  nhter  fiterit  verfm  ^  fnmn  ntf- 
JtiM  cenfiitutii  difponit  ,  jnre  enipbytentKn 
cidst ,  &  diHu  l.  Lttfitani  i^.  j^.  Ordin, 
fif.  l^.  §.  \.ih\  ,&  oforeire  pir  eljemef- 
mofeitoperderg.  todo  o  direitt  tfue  tiver 
mn  ceuft  tftrtdt ,  &  tudt  fictrk  devtiu- 
90, &  eppBttdn  ntfenlvtrin.  Cooftataa* 
iemex  fupra  didis  n.%ri  in' dtfpr>fiti- 
oncodiofa,  &  pa:nali  Domine  alieoa» 
tionisprohibita; ,  non  incciligi  ^tltcnai- 
tionem  impropriam ,  icd  tamum  pro* 
priam ,  &  rigororam. 

Accedit,  qood  in  deBt  Inbtim,  ^ 
oon  fic  mencio  aricu)iis  alteiufttonb 
impropria, fcdtantum  propriaf.nem»- 
p^  translacionis  rei  cmphytcuticac  in 
alium  ,  eaque  cantum  ibi  prohibecur 
fieri  tbfque  coolenfii.  domini :  ergd 
talis  prohibicio  ad  isnpropriahd  alicf 
naciooem  exteodi  ooo  debet ,  cum 
longc  divcrfa  racio  de  illa  fic  ;  neq^ic 
cnim  ex  tali  alicnacione  fa(5^a  abfquc 
confehfu  dommi  fcquuntur  domino 
tifoommada  fopra  comdneliiQrica, «. 
tp.  &  90.  propcer  qwe  vicaodia  cro» 
tum  fliic,  uc  Emphyceuiis  ab/que  do* 
mini  cofenfu  alienari  non  poffec ;  naiA 
cum  per  eam  non  transfcratnr  jus  cm* 
phyceuticum ,  non  creatur  novus  ali* 
quit  enipbyceota  ,  icd  nanbc  aden 
jnqpB  m  r^am^tnmifkiQiainai* 
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a<!  penfioncm  ,&  ad  ca*tera  omnia,a^ 
fiouUataaaeflecalienacio.  £t  fimUH 
ter  incelligi  debec  k  U^hiut^  dia$  il^ 
1«.  tm  frimiph ,  ibi » wrn^r » 

ibi ,  £         4  venii ,  /'/r ,  <//»df 4* , 
m  outtt  (fuilquer  glhe^io  feiia  em  outrM 
fusfteirA ,  &c.  nam  quamvis  per-verba 
aded  generatfa  videatut  toikipreben* 
dereomnsm  alienationem  ,  ekponi 
dcbcc  defolaalicnacionc  propria,  ne 
cxorbitct  a  jure  communi ,  i»d.  l.ultim 
ma ,  uc  advertic  Gama  d^i/.  i8. 
Et  confirmatur ,  quia  i.  i»  oticor  diAa 
lexregiaeirdemverbis  vendendi,  pe^- 
micceiidi>&c|uovisalio  modoalienan^ 
di ;  quaetaraen  juxta  fubje(fl.^m  mate* 
riam  ,  folum  polfunt  habcre  locum  in 
Ahenacione  proptia ,  qua  Emphyceufis 
lo  alinm  tramfettof  i  qnod  eft  fignum 
noa  COgttafle  legtslacorem  in  hac  Or« 
dinacione  de  alicnacionibus  impropri* 
js  ,  vel  cefc^  yoluilfc  ab  illis  abftrahcrc, 
uc  ha;c  rcs  fecundiira  jus  communc,  6l 
rccepcas  Doi^orum  fcncentias  defini* 
tecur» 

faOdeiA  ^aeadem  partc  facit « 
eoiBlllttoem  fcntcntiam  efle ,  poffe  ab 
emphyteUta  conccdi  fcrVicutem  ia 
re  emphyccutica  abfquc  domini  con- 
fcnru ,  uc  videre  eft  apud  Caldat  tk. 
€9itMi$ilti  €if^  ^  num,      &  Pi* 

nelaln  s*  A  i*  c^d.  «te  htim  mtMmit^ 
p^fte  num.  yo.  Molinam  Jariftam 
iib.  I.  de  primo^eujjs  ,  cMp.  io.  fmm. 
%.  &  %.  Molinam  Thcologum  diC^ut^ 
451.  num.  5.  AuguftinMm  fiarboU  ifi 
Ma^4ak,  sd  ttp.  potMit^  de  besi9i»tM>e 
77.  BrittuHi  ibitiem  ,  i- 1.  »um.  19.  6c 
FcHcianum  dcSolis  de  Cetjjihm,  tomt 
cdjf.  4.  num.  5.  fne  i  qui  alios  rcfe- 
runc,  ioccr  quos  eft  GloflaiffA  t* 
jlmsU  i  vttU  ftstnt» ,  f.  dt  (tft^fMm 
tceib  ftOD  prohlberi ,  ialtem.  ihb  txena 
eoBinciKB  >  quomlnus  rem  emphytcu- 
ticam  polRtfubjlCcrc  hypothcca; ,  aut 
pignori  domino  inccinruito  ;  quod 
tradunt  Julius  Clarcft  lA*  4..  fctittmlaA 
^nm,     I^hyl^ufis  y  qu*fi  i<-  tkom 


diBa  deeif,t%.  num.  i.  &  decif.  \^%.  iiuim, 
t,OtAdxidi&tcA^.  ^.tfttmtr,  6t.  Koii* 
na  di&s  diff^  ^tfi.niMK  itk*  Aug.  Bat^ 

boC  ubi  fup,  n.  %\.  Brittus  tn  dtHt  ctfl, 
pottnt.f)  z.num.  t8.  </f/*f4/<r,Fclician. So* 
hs  de  Cenftb.temo  1.  cMp.  4..  n.  »5:.  FragoC 
tomt^.dijp.  10.  $.3.  xr.  10.  £l  ahj  quo$ 
re^eninth  Cujus  rententiss  eam  rstio^ 
ncm  reddlcGama,  &Caldas  b-is  proi. 
xime  frrtatis  ,  quia  licet  conccflio  hyt. 
pocheCa-  C  &  idem  cll  dc  fcrviturc  )  a- 
iicnationem  contineat,  tamcn  cmphy- 
teucxnoneft  prohibita  quarhbctalie* 
tiacio,iS(deatanc{kms  quajusemphy- 
ccuticum  transfcrtur.  Id ,  quod  apu^ 
Gamam  ,  dcclarat  cti.Tm  Jjfon  in  /. 
num.  81.  Cod.  dcjnre  emphytcutico ,  &  ali- 
os  eodcm  argumento  ucentes  aifcit 
Cildas 

.  In  contraHum  camen  iltgct  \  (jiiad  ^ 
|>lurf mi ,  &  gfaviflimi  tDoftorcs  ctiam 
cx  proxim^  citatis  afferunc  non  poffe 
cmphytiiutani  abfquc  domini  con- 
fcnfu  locarc  rcm  cmphyteuticam  ad 
longum  tcmpus ,  neque  ftibemphy- 
teucicare »  tteqoe  ufiimflriidum  in  ca 
conftitucre  ,  co  qiiod  pct  hujufmodl 
contra(f\us  ipfa  rcs  ahenctnr  ,  licct 
pcr  cos  non  trnosfcratur  jus  emphy- 
ceuticum  ,  0c  cohfeqtkenter  toon  fiac 
^opriaiaiienaiio  EinpbyteiiAs,redtan<. 
tttffi  Impropriai  C^in  etialaimuici  i&s 
prafdidlis Authoribus  fentiurt,fi  cm*- 
phyteuta  ad  longum  s  tchipus  locec 
rem,emphytcuticam  ,  vcl  ahum  cm* 
phy  leAcan  ibfitor-ea'  «o&ftitQac » dpai» 
noilicoo{ulco,iocidere  in  commiAiim 
Qii» nbn  ftant»  ni0dicamusetiam  im-  ^ 
propriam  alicnationem  rciGmphytcu- 
tica;  ficri  non  poffe  abemphyteucaai^fA 
que  coofenfu  domini.  .  .•  •J^ 

Vodbcum  proucriiifis  pafte  fH«Vef  H 
adeorationesurgeanr,vix  aUcixridceiit^ 
In  (fropofica  difficulcate  definif  i  potcft^ 
Accameti  quidmihi  verius,  &  expcdi- 
tiusvideaturj  bfevitcr  expoiiam.  Ad 
quod  ance  omniaadvercoalienaciones 
impriprias  in  dupHci  efleHlifaenCiaL 
Ql^Bdai9  enitn  fanc ,  i\iaSim  m 

1)4  a  pacniaF 


mmnlem  poflc^KoiM  tiaiiifertu» 
in  alium«  cui  fimul  «Uquod  c|nldeni 

rci  domiQiufn  concediturt  ucqtiando 
rcs  locatur  ad  longum  tempus ,  vel  in 
^mphyteufini  datur  :  alist*  funt,  xjui- 
bus  rcipoiTeflio  non  transfcrcur,  fcd 
^ntufn  jii^  aiiquod  m  ip(a  re  alceri 
.Conftituitur»  ut  quandores  hj^othe» 
catur,  aut  fcrvituti  fubjicitur.  Advcr- 
fo  dcinde  duplicitcr  pofle  intcJligi 
cjufmcdi  alienationcm  prohibitam ; 
jtinoYnodo  fub  pcena  commiiTi ,  ica  uc 
alienans  caducitatem  incurrac  :  alio 
jnodo,  ut  adof  qoideni  fitillidtut » 9t 
pn-itus ,  pccmitaiaeaoommilfi  aotiia» 
^fa^tai; 

Hffihiiar  MBmsfmm  impr»prnmt 

qma  fcstffi»  rti  empbfUKtic^i 

%m  transfertur  ,  pojTefie* 
ti  ^hfque  conjenjk  . 

' ■  '  i  li  ■'■' 

f  :  1  •   •  ■  •  • 


.      ■    ■  .'.'11'. 
-  .  Kt9  ft^Mhtr  itMfiifm  dmuai ,  «i 
MUatkiimnm,  ftmni  f^^§0§m  trmnftTf 

Servitw  f9t(ft  imfani  fu^erreemfhy*. 
temic*  «bfyue  cenjentf»  4omimin pr^judi* 
Htmtf^etffhUMtd^  ut fcilicet  fetkm  imm 
wm  mvitem  iffim,  ibid.  .  i 

Serviius  imppfita  fuper  reempftyteuticd 
ahfyne  cofifenf»  domini  trAnftt  cum  ipf*  re 
i»  ifuemeumqife  tUium  pefjtfforem ,  cr  m  tp^ 
/um  elismdmumum ,  fi  titulo  denstienisj 
vel  tmftiem^eiimfmee^iiuumfittrenj* 

An  ftmiliter  diBx  ferttitui  irenfedt^ 
ijuAndo  res  empbyteutiated^s  meedis  trmfi 
ftrtun  ibid, 

y     JSsmth  •  m  emtreffm  em^temticg 
4mimm  emfrtjfe  prelnhuit  sikmmi  ttemi  , 
mtht€mti€mm.dfin9.fif9  ttie^i  tm^ 


t  £ni|)hytetiC£ 

Pfif«r  pre  ten^ere  vit  a fue  pitefl  empijytrBm 
M  mm  4ifued  m  ipfe  re  cenjlitmert*  mmmt^ 

^end»  fetvitm  efet  impeftte  fuperrt 
emphyteutic»  de  cenfenfm  demtni ,  darahit 
l/tl^  on»s  eti^mpofl  Emphyteufim  fnitam  ^ 
Cr  ipft  etiem  demine  teim  mfefine  neceht. 
ebimem, 

Ecdem  mudt ,  ifue  petefi  tmfiitui  fer* 
viins  fnper  re  emphyteuticd  ,  potefi  etiem 
conflitut  hyfoihecA:  &  qmtmdu  hmc imitef 
fe  dijuipArentor.u^^^,     ■  •  - 

J^erdedfcitur  peffe  rem  emphjteuti» 
tambypetieeterirek  empbyteute  ebfquettm* 
fenfu  domini  ^  intelliptur  ,   dmmmtdh fit 
ffes  luitienis:&  (juMuietutisffeti^mt^vtt 
metfdetur.  19.100. 

Si  emphyte/tta  fubjiciat  rem  hypothec£ 
tiffmettttfenfu  demtnt ,  fpe  iuiti» 

mmit  imridit  itttemmi/mm^  fi  edtfHrmdi^ 
timem  stte^it  zfetm  tmitem,fi  fes  nmiim 
mtfit,Hidem. 

IMprimiscrgo,  qtlod  attinct  ad  a->^ 
licnationem, quapoileffioiBi  em- 
phytcutiCflB  oon  transfertur }  refo* 
lutiofic  ,  cam  poffc  ficri  ab  cmphy- 
tcuta  abfqucconfcnfu  domini ,  faltcm  • 
citra  ptcnam  commiffi.  Ita  fentiunt 
omncs,  quos  jffpra  num,  ^jj.  conimc- 
iboravimus^  uefences  poiTc  cmphy- 
teOtam  fubjicereTem  fcrvituti ,  &  liy* 
{lotbecae  ,dominoincoDfuIto  ;  eftque 
communis  fcntentia.  Cujus  ca  ratio 
cft,  quia  pcr  talcm  ahenationcm  nul« 
lOKmodo  rcs  ih  aiinm  transfcrtur ,  ne* 
qoe  uUmn  dnmiao  infertnr  ftmj^fd^ 
cium  mamfioia^fimphyteoli ,  Jibcra 
ad  eum  res  cft  revcrfura.  Ncque  bbt 
tac  /.  ultima  ,  Cod.  d:  rebus  alienis  nem 
aUemandti  ,  ubi  dicicur  ,  quod  prolil- 
tttai  fimpliciter^altenatione,  eci^inr 
telligicur  prohibita  hypotheca ,  &ier<» 
vicucis  impofitio.  Namhsclcz  folunfl 
proccdic  in  matcria  favorabili ,  ut  fub^ 
nouvimus;  quodautcm  in  lege  prohi- 
bence  alieoacionem  rci  emphyccutU 
CK  comprehendatut  hypothciea S( 
toriciicii  cqftitoti6  «  aoa  percine^ 

adlia* 
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ad  fa^^ofeoi ,  aut  comBnodum  dbmin(> 
cui  talis  lex  favere  intcndit  s  riquidem 
sulium  ez  e|urmo4i  alieiiaiionlbai 
impfoprijs  illirAqtiti»  prftfvdidufn» 
Vadenocinc  comoiwnircr  hufM  ftiv* 
tencias  Auti&oresinroum  tantum  prs* 
)udidum  poflfe  empbyceutam  (Vrvitu* 
cem  cdnftituefc  fupec  rccmphyteu- 
tica  ).qux  airairafli  Iblibiii  dilrai'iid 
tMA  ipfru  >  vel  quandiu  juseoftj^teil» 
tiOiiociBuiiprum  fpec^aD  Nam  olm  fo* 
lum  rationc  talis  iuris cam  fcrvitutem 
poffic  confticuere  ,  confequeQi  cft  j 
uceo  jurc  refoiuto  >  ipta  ctiaoi  AtvU 
lius  eztinguadMr-iiBnBCOllUMMdMpM^ 
gulam V  quodLttfoiuio'  jiM  4inth, 
folvitur  etiam  fus  accipicntis,  /.  lex  vee" 
iigMli  ff.  de  figntrihus^t.fi  ex  dafihs , 
fimMii w  diem^  Mi&ime^  /,  ww,  $ . 
fr^itm^g.  de  /fj<*«f      Bfc  itt-aim 
commoq|.dpoc)afi.M«lsni}urifta  iik^ 
t.  de  frimeg.  cef,  io . «  n»M.  \ .  aiter  Mo- 
iina  diff,       jR,3.&CaUlas  deextM^ 

ft  Beftd  i^mcft  monct  idem  Caldas 
Hum,  %%.  &  feq^tnti  ^  t\  craphytcuta 
poft  fecvitutem  m  tc  crophyteutica 
kae  domifdeoofeoraimpofttam^em* 
pl^ttufini  alloiii  vdAd^e,  aut  donec, 
tranfire  \n  eom  rcm  emphyreutieam 
cum  ta!i  fcrvitute  ;  nam  c6m  Is  Cau* 
lam  babcat  abipfo  emphytcutaj  ep» 

dein  ^odo ,  6c  enm  -tiodem  oMV6^ 
Um  obcitiet.  Vnde  advertic  ukcfi* 
iia ,  Hott  fioita  tali  emphyteuft ,  aut 
pcr  viam  commiiH  cxtin Aa  ,  rcs  om* 
nioo  libcra  ad  dominum  tcvertatuf  j 
oppofitum  tamen  dicendtMia  eflo»  fi 
domimiiiiUameflMC » iftfdAftMtoQft^ 
etodii» ancaUofimlK»  nequint»  iioli 
tuoc  in  eam  fucccdit  »  quemtdmo» 
dum  empcor  ,  aut  donatarius  cxtfa- 
neus ,  in  qucm  res  tranfic  cum  fua  cau* 
fa,  &  onerc,  /.  trsJith,9,t*  f,^4e^ 
^iinkde  rtrumimM»^  L*lieniti»,f, 
de  {fmK*J^d4emnieme.  Quod  etiam, 
relacis  alijs,  tradit  Auguftinus  Barbo- 
fz  /*  sddit,  4d  remiff.  OrdinMt,  Lk^t. 

iik  4.     iS*  «HM.  tat*S(  ideffiCaK 
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das  Je  eatfrtBiane,  tep,  t^,  »«»».3^. 
56.  ubi  advercit  hoc  non  proccdcre » 
quaodo  dominus  jure  pCflElacioms  re4 
tillarSmphyteorim  pfo  oodem  pnftid^ 
qtto'  alceri  vendabacur  ,  fed  tantum 
quando  illam  emit  ,  fimilive  citulo 
acquirit,  tamquam  cxcfaneus.  Con-^ 
cordac  Pinelus  i»  /.  t.  Ced.  de  benit, 

mumih^  fiifK  t'  fi^^f^mtK  verf.  in 
Mttir  MRilla ,  ufal  alios  Kfert.  Simi^ 
licer  jum  (^undem  Caldas  di{i9up,  f£  * 
ttam.  t4.v  dicendum  cft  non  extinguf 
diAam  rervltutcm  qu^ndo  Empliy*  .; 
teuiis  clTet  bderediutia  >  auc  via  no^ 
nfiMCioiila  iHtfttflmiQe  in  fiofedeiif 
iidmliuntili  q«UlM»y»  fado  defane* 
ticoncrairenon  p5teft.  Sccusautem^ 
quando  e.fTct  er  paftoj&providen-» 
cia,  &  pcc  viam  nominacionis ,  auc  a<* 
lio  modo  traosfetretur  in  aliquem  ad 
•eani  voeatom  >  iqui  hiKrei  predeoeisi 
forls  noo  efl*et  t  Aquidem  nic  tsleai 
Emphyteuf\m  capit  i  folo  donnino  ^ 
qui  eam  liberam  a  tali  fervitutccon.» 
ceiGt ,  Sl  cum  non  fic  hsres  prxdeccf* 
liiiiiv  nen  teneter  Mnlbr?aie  ^us , 
M  Ule  eim  rabiedt» 

Intelligcautem  bttC  Omoi^rnHI  | 
itt  tnftrumcnto  ,  &  contraduemphy*  ^ 
ceottco  adfit  exprelTe  domini  prohi* 
bitio  de  reemphyteuticft  non  «lienaA* 
da  I  qud;  ptobibltiooidtiiarid  apponl^ 
tu«:  Nam  tufle  neeue  pro  tempore 
tsc  fusB  poteftempnytditafervttutem «' 
aliudve  onusin  re  emphyteutica  conP 
ttcuefe ,  efto  altis  ejufmodi  ftltenatto  et 
prohtbicA  nenefoi:  ttC  iats^f^latit 
liK  pifthwn  MoUaajMiaU  r^W 
m.  %,  aeCaldas  dHh  t^.  deextint» 
t/9ne,num.  ^o.  Ratioeft  ,  quia  Cum  le* 
gcs  fimpUcicer  prohibcartt  ahcnarl 
rem  emphyteuticam  abfque  confeoia 
domint ,  fi  huic  ptohilittieiDi  legali  ao4 
cedac  prohibitio-  hoflfiUliSt  ailquid  am*. 
plius  debec  operari.cum  fortior  ficdu«" 
plcx.quam  fimplex  prohibitio,  magifqit 
rem  aiHciat;  Stideoetiam  in  cafu ,  quO 
ftancc  prohibicione  lcgii  aliaai^; 

»iDtclligL.4mri»«»h^ 
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contra  vcro  ■>  fi  rervitxis  imponicur  fa- 
pcr  rc  «ni\)hytcuck:a  de  conlcnfu  do- 
mtni »  nocat  ^imt  idctn  C^lidw  »- 
aj.  iiL  cni»  alijs  AvgMtftiiMa  BarMft  m 

I»**  dutaturaiTJ  «ifle  t^leni  ferviiutcm 
^ampoft  EnDphyteufioa  finttam»  ita 
utipGcciaro  domino^ioli*  iittpofitio 
DjEH^^t,  jvxt*  «4f  ^<IIC,tfidii  Mftlth* 

M  .  EH|uaidi6bfum  dccoollitiatitrno 
fcf  viwis^odetn  iefi  modo  proccdont 
in  hypothcca^  .wt  tJ«pi»cat  hKCMtt 

I  h«BCrdam<€^pc«k^t  bypoitMCi«iiai 

IMM  bypotllf!(ntfli»limfii  €t  60ofirqa£» 
tcr,  fi  crophywu»  fme  doiiuiH  coti^n*> 
furem  I^pochcoavit.  miniBie  eam  hy- 
pothecam  nocepe  Dominato  ad  Em» 

liArt  i  gjiiw  in»iitMitrtr  kcni  .noft 
Mcei8if6<lditiiBo,  fioiu  tmm  Em» 
phyreufi,  rcm  ad  Hlum  rcvorfiifam  efle 
libcram  abiquc  uUo  ncxu  ,  S(obIigati- 
one :  cxterdmqiKKiidc  n«ininato4U^ 
fihii;  <;lateUigeiidiim4fle»BlA  iiift  b«* 
"  *  fl^fr-fomitfamia  t  quia  ciiam  hsi:^ 
booa  obtittre  poffumtis ,  rsi  pcr  Niega^- 
ZftBtitmi  ifpigntf.&  hphother,  %,  meith- 
it.  ytjm(ttf<i.  vel  nifi  Empby- 
Uu6&cfct  hatfffittairia  1  quia  tun^  fac* 

tfb«a  ca«£uD  MeBet; 

•«o  UMctiam  pro  ejiifrlrKrdi  hypo^ 
^  (iKCa  diligcntef  notandum ,  qoahdo 
^imus  pofic  rcm  empiiytnniCAin 
by^ec^i  a^biquo  ■  coliftflraiS  dbitii* 
wks  tioaUlliaiullun  Id  eft^v^  ^diMM 
Aod6  fic  fpcs  ioitionrs  ^'i«l'fftvq(X)d 
itaii  onere  libpTabitw  j  nam  fita- 
1«C^«  non  fit  ,ut  quia  rcs  pypotheca- 
lor ,  aut  datur  in  ptgitus  pro  del>tto  9> 
^iev  lof -iikdllrti>  precii  ,  «MbUlMtf 
iilA^m^ndiV^lirtiim  abft  edvdrninei 
OiaeRa'iMf  ^it>Tit,  Cald.  r.  ». 
TOi^Jndfe  non  n^odo  cenfebfttir  nulU 


nus  cxtgerc  potDam  commlfB^  0  fh(S 
do  emphytcuta  ad  rci  ita  hypothcca<< 
c«  tradiuoRcmjpcoceilliircr»  uc  opti- 
va^  MAtic  idaaifi^' ».  7;,  obicr 
coOBOMDi  advcrcicircioodqauidoliy^ 
pochoca  cA  prohtbiuttamqdao&  allena<* 
lio,  inteUigiiur  dC  rcali,  id  cft.tradido* 
nc  fccuia^  pon  verodc  vcrbaliXJua  ra^ 
uone  lt«ec  «»t>f .  ^frfkkaMfi^/  «v/i 
emntoM  ^  MMiMr ,  fpociiWcif  pro^ 
hibeefiur  hypodieeari  vcs  fisuddle»  ^  rei 
(blvunc  comaniiiTtcr  DodoM^  apud 
eundem  Cald.fcudatanuni  rcm  hypo- 
il^ecan^m  abfquc  docuni  confenfu, 
j|OO..iocidef».m«oaHufli|mv 


'i » 


^ud  fentien^um  ie  slintMime^im^. 
fnfriAtqtuf^fftffioresemfl/fii'  ■". 

«.III. 


>:  ■« 


htheriemfhyteMtemJtttem  fnh  fsefricimi' 
mft ,  me  rem  emphyteaticgm  imprep-te  sth- 
(Mes^etenr^re  viuffi^e ,  Mhf^ne  cMfemfk 
4f»m»1»»m>ttutiien4ii0  fitieiAf ,  «/  rei 
fffff§^  trem^ef$ttfr,if;\^u  i:ini;  ;fj 

EmphyteM^  tfem  ed  tmf^mmiemfm 
remtmfhyieuHcMmehftftte  ceiifenfu  demini 
item  mturrit  pferiAm  commifi.  Aid. 
r  .^fyt^frivMttenifno»  hshetiacum^n^ 
t^9lf^nfeiefreffe,  eeiemm.  tt,i,  '  » 
/  •  .4Mf<»0Miw  eifeiMe  temfeitfnfyL 
mini  eenftitnere  •ftmfrit&emtftfirreemi^ 
fhjteuttce ,  ^ui  duret fr»  temfere ,  qu$  Ml 
emfhyteutMvixeritJen  quojus  emthftmnti, 
em4d iffum  f^eSMt,  n.  toi.  ♦ 

:  M^pnS^  e^ifde  eewfenfn-dmnetA 
Imrinmet^bpmkmtendii^^ 

fnf»  o.'  105.  . 

Tem  fer  conffitutienem  ufusfruEint\ 

fcr  jHiUHHm.  td  im^nm  temfett 
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-i  ZgcMtimemddJsM^Mm  umfUi  ni  39ui§^> 

WwfmtJmVjmmt  wfmmwwmm    /TXPJf"^'*^ 

^mit^  tmUm  ».  I  e  j .     .  .  ;  • » 

SL  Ordimth  LuJitMnddmafimfdkiterpn^ 
\et  sliendri  rem  emphytemticam  Abfqme 
etnfewf»  dvmumi ,  imteliigt  delietdi  sitemd^ 
tim,  qm4j0i  tmfhyteiOmmmhfirmFl 

gtmftiyinn    «4»  '  ' 

-o  Stmfer  im  prsxi  comfulenaim  e^  ^  mt 

iiimt  id  ilien/itiomem  imprepriam  reiem» 

fimtemtifd  d»mimM  cimfnietmr,  mum,  loy, 

tt  yjfmmdd^  ^Ufi  tmutM  emfkytimkb 

dlimittmixfr»J)kimerii,0lfhytem$iisJi^ 

fW  fim  himfiitfiSUem4remr  ,  '^/ibet  ejttr 

MlieHitii  ,  etiim  imfrifrid,  cemfetmf$s^ 

..  hiliiid,  ihid^"- 

.  '  Zicdthinm  iid  bii^mm' imfm.  ti$ 

emf bytemtks^-^dif^^dmii&^Htiifedff''^ 

fmhihitdm  efi^  &  licgmimf^^dere  U 

eimmi/Mm  ,  muit»rum  fententid  efi  ,  & 

ita  ii$  hiC  f0gin  fmiijmdicdimm.  tidim  Hj, 

1^^/  I    .-ip    /..-r  -  ■  ■  :  t  '-: 

EmfhytHdg.ifmiremfiibimfhylelitka 

fifimt'  cti^emfmdimdmi ,  imidirim  etmm^ 

ihmimjtfdttmmmmem  femtentidm:  ^fmdmtvit 

0pfijitmm  infimfftimif  firthjit.ffththi- 

Uiii,0.tt>6.    '       ■'  ■ 

^  •  -  UeqM  dd  vitm  (ilims  cpitidemtie  pif^ 

ptem  fmhemfhytemtietti  difyme  eimfemfo 

miba.  itdem  0.  tc6,  fimi. 

■  '  ITtm fiffe  etitm  cim/titmi  ufmfvm&um 
Im  re  empffytemlicd  id  vttgm  rimfiitnemHe 
dhfque  dimimi  etmfiiifm  mommnlii  diamt, 

■  ''  Pttedl^itmii  dtrt  4^"  MnuHiitt^  i 


DEinde  quod  attinet  ad  alteoa* 
dotaern  improprHlttt*'  ftkeriiif 
g6il«risV  qu«  ▼iddkiec  poiTcfi 
forei  traoS&ftii*,  verfus  In  punao  in^ 
fffVidettir,rion  prohibori  ^mphyteu* 
tzm  ,fa!tcm  fub  pocna  commilR  ,  cam 
feccre  protemporcvit»  fuflc ,  feu  qod 
iu$  cmpbyMuciGum  adipQim  ipc^H»i 


gcat  de  alienationit3i»,qaibuspo/rcr- 
fio lion transfercur ,  proxim^  dtaum 
«ft,  Et  «ci»  qiuod  Bou  prohiiKatuc 
hh  potm  oDgnoitft  limtiiistcpnilii 
Molioeus  im  mdditiiii.  nd  Akx4iidrmm^Qt 
iib^l.cimfwj.  l$t.  A^CxiK^x.  \. 'vkridt, 
c.  i6.  ».a.  Pincl.  im  /»  i.  Cod.  de  honis 
matermi^s^l.f.  fmh  mmm,  64.  Moiina  Ji^ 

ftm     «Adem  ieDtentiaib  r B^eiofii  ' 
imc.  muHi ,  m.  3».  de  rehm  Eeclef^m  ,imi  tdb^ 
eimidii,  Quiaai  fentenclfl  fe^uutos 
qtlindo  fuiile  rcgios  Senatores  Corrae 
Luficanas  tdUituc  Cald^  de  remov.  qm^Ji^ 

HBoAet  Valafciif  de  imte  tmfh^  la.  %^ 

"'/i).   Oui  omnes  loquuntur  de'l^ 
catione  rei  cmphyteutica;  ad  lon^tim 
jDemptt$>  a£Brmaiictipropter  illatnabA 
dominl  doofcBfii  fadam  hoq  ln* 
curri^l^temcomaaDH ,  loifUtbbAibttf» 
quod«r«r'per^  liatcAiRkcatiotfcmi  dido 
i}iod6aUcnatuc,cjafqae  pofre^odranf^ 
fcrtur :  ^ofnde  idcdi' iSgiteri  debenc  de 
qu;^vit  alicQatioociimili  ,qm  rei  po<^ 
iefitf  alfieri*  fisquill«|r*  Bc^Motiffar^ 
quia  pcena  privationifHboolidl^iiB^ 
capa )  nifi  quando  reperitirrrexp^eCc» 
Qt  notanc  commuoirer  Da^ones  ctmi 
B^d^Mhemticmfitie^idmiitmfXtitmit» 
feitmltittd.  dtedit^mbiifiitexMm, 
imJimthemkt  ,  <dmidlt  ^hgimdit  feemdk 
mmhimihmi ,  i»emmi4gitkti  Siittl%^ciiqtik 
cextas  optimus  >  im^i»  & ftc^uis  tf. 
Vivns ,  fj\  de  teli^iifts ,  <^  fnmftihitt  fnnei 
r«Ai:nuliibi  autem  exMimltury^qood  . 
propcditeaKlMate:a«biigiim  ^ 
«liamveiAmllem  ttUeoatioQem»^  cadht 
emphyteuta  &  iorefno.  Confinimtori 
Bam  Icgcs  proh(l>entes  alieiiari  rcnl 
emphyceucicam  fub  pQtoa  coramiffi 
debeat  iiiteiligi  de  alieoaciooe  prot 
pKa  y  qiM ' jui  ••empbyosiicicQifa  Anf 
domini  coniearu  lii-^aiittmmaiferiari 
tvefficacitcr  probant  r3ftoncs  dubi<> 
candi ,  quasy«frj«.     &  51.  pro  par<^ 
ce  negatWa  prc^fu^  difficulcitis  id 
do<imas<  Bmpbyiwai  ttUHia  locaos 
itfatt  iidJPttttti»  ii|i  \  iilUl  DHW^" 
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^cam  jiTienam ,  tpramvis  ^>dBfcfRoii€ 
transfcrar,  &  ius  in  re  akcriwitmic, 
ip^tmi  iu8«iB|»fayceuci(txim  bod  cram*> 
-^rc^iu^Ai  coBniiMiicRrem  foantfiitKB» 
^  '  X^iiod  kmn  fuiipiidti^ 
.MllibRum  ik  rem  ■cw^hyxcmtczm 
Si^to  nrado  alicnari  pfotcffiporc,  quo 
«mph^-xcuta  vixcrii,iufvc  ea\pbyceu*> 
ticwn  adHl4Mn  ipciftiC  >  mai«(em;.ll|fc 

Ccceru hatjc ctiam  pattem  Ikcis  ap» 
Jjfts^btac^nh^  in  l  %■  t)c •ctm&iriB ^ 
9,-Vij  McqaireHd*  fyje^^-  ubi  Alc» 

saa4<»>  »• i^^.  ««^'^  6^ 

«aldbs  i»  Lu %. rf^ injfi$inU,f.  ^itbas 
!f»#<itei^«;/rWh«f*wi//4rt<r,  pcr  texcum 
ibi ,  &  Molioa  JuriAa  ».  dt  ^^««55» 
c^.  t9.«.A3^e^r..Mi  iP«  d.Fe]ieiati,  dtt 

«fScalti^quosfeteCaldM  tfr  rf«*iAtf. 

f».  6.  &  EinmanucIBarbola«rr«n//f«#i 
j^OrW.  re^sMtJib,  4..  X//:.}». qua» 
tenus  aAerunt  pofle  ^  emphyieutt 
^ii^S^^ujb  «ominiconreDfu  coDniicuLfii» 
jjllllMBtempliyteuticaurumfruduin  pro 
«cmporc ,  quo  EmphyteuQs  ad  ipfum 
coniUcucntcm  rpc^Uc:  quod  etiam  ad- 
jmtccunt  Pii>clus L  i.  C^d,  dekutA ou* 

1w*K/>,  licctpcrpcram  negenc  cfle  ve* 
rum  ufumit  uduin  ,  quia  viu ,  &  iuie 
conccdcntis  pendct»  .  . 

■r.m  ctum  liijeidottfisnteiiEiaCft* 
ffidm  Motiorai  ^.MUiMte  ^  ^ 

jP/.  %i9.ft  7.&  ifi  c^ftfuetmdines  P«ri^eiH 
fes  i.  p.  56.  glt([.  %.  n.  6.  quaccnuf 
l^obat^  U  ccnet  empby teutam  libetd 
polle.  Boaplijmnte  •  «4-  IpQgiim.  teiii- 
pitt  looare ,  &FSfeielas<ii9#  »•  7«-  '^f'A 
itfertnr  etitm  contn  ,  dum  cvidcntis 
iocohaBrentiae  damnac  eos,  qui  admit- 
tunc  po0e  emphytcuum  fervimccmf 
&  ufumfirudum  CQOfttcnereiMpof  jm 
ciDpbs:ceutica^  a^gMMiWBoff».  !§ 


miUtereaoi  locarc  ad  longusi>teinpot> 
cumbociitfninu$,quam  ufumfruaum 
oatiftimew^ -Qo»  DbAonasa  fcntea« 
vm  filSii»9oaf«m  reMuciotetb  pctt* 
ccduoc ,  «MDqoe  confirmaiic^icnqiiiiA 
pcr  coc^itti^oncm  ufusfru<Elus ,  quam 
per  locftcionera  ad  longum  cempus| 
QOnccdiAurd^teridomimum  ucilerei^ 
f&te«l)BitBmIis  p>dfttffio»v  oc  vjdeto 
fAopodVabfcum  de  jitrertnpbyt,-f^U 
fiiim.  a.  5.  &  apud  Cald.  de  extittHs 
r, ».  *.5>.  tcf  I».  5.  jr.  alijfque  in  To- 
cis.  Vnde  nobi^cum  cciem;  in  fiistli 
fendt  Gam«^{f^«9'«.#k^|«:po(l  Pii^ 
tiMOa^rtspoilii^dta^^diiffi»  kWMioocin' 
0Al«i#M9'^Bipnsi*4)ttkaioracui  fub<^ 
ieiifts:  vakre'  od  vtc«BWlioi|bffDci^  io^ 
Cancis.  .  v  . 

Racio  hujuspartis  fumi^r  exdic^ 
Ifo  ,quia.juio-coihiiranir#»^ /.a/bfsi4t 

tnr »  ne  emphyceuta  alp£l)iier  dQBftu^ 
tonfenfu  tnnsfcrat  in  alium  rcm  cm-» 
phyteuticam ,  jusvc  cmphyceucicuini 
quod  inilla  habec»  juxta  quodjus 
teUtgi  debeil  .MiiiiMO^  UifiiLkna  pro- 
liibens  fimpliciierrememphyccuciGli^lli 
ahenari  abfquc  conlenfu  oQmini  ,pro^ 
ucbaix  omnia ,  $•  t.  m  ft»  in  (ecunds 
ratione  dubicandi  pro  negaciva  parcii 
diificultatis  propoutss  eypli^aca  ftioc. 
Per  alienationem  tocem'  ^otipropriam^ 
de  quahicloqoimur,  nop  ti^lisfectiM;* 
fimpliciter  rcs  cmpbyteucica,  ncque 
ju$  cmphyteucicum ,  hoc  cnim  pcccs 
ipfum  emphyccucam  aiic^^ccra  ma* 
oec :  crgo  non  prohtb^r  talisaliena- 
cio.  PriNerca  ftaceciam  pro  hac  pane 
itla  racio  ,  quia  prohibita  fimplicica; 
alicnacionc,  non  incclligicur  prohibi- 
ta  ullaalicnacio  impropria  ,nifi  quacc- 
ous  id  fpeilat  ad  favorem  ^  &  commo* 
dom  eiostincajusgratiw  res  prohi- '  * 
bctur  alaeoari»  Qt  fiipra  nocavimusl 
Quod  auccm  rcs  cmphyteutica  noQ 
ahenctur  di<f^o  modo  improprid  pcr 
^ocacioncm  ad  longum  ccrapus,  aliavi 
tACtone ,  quaejuspoflreffio  alteriacqui- 

^atur  ytQu  rpeaaiadcoa)iB94vm  do^, 

*  loiiu 
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Hflini  dircAi»  tn  cu jus ^tatiam  legcs  vt' 
taoc,  neabfquecjus  confenfu  rcs  cm- 
pbyceucica  alicnccur.s  fiquidcm  taiis 
Alienatio  folum  fiLpro  tcmpore,  quo 
lusemphytcUticain  aiiaHeDanc^  fpcc- 
tat»  eoqod  |uVe>rero1uro  ,  manet.ftt 
libcra  i  ergo  non  dcbot  iiHcllii;!  pro- 
hibica  per  legcs  fimplicitcr  prohibcn- 
tes  rem  emplwccucicam  aUcnaii  dor 
mino  irre<j[utucQ/  ^  v .      *.  ,  ] 
105     Quamvii  «fteoi.liaic  ireriora^  &C 
expediciora  videaottlrinpun^o  juris, 
&  proura  rdiofairuia  I  Vamennn  praxi 
fcmpcr  conrulendum  ert  ,  iitectamad 
cjulmodi  aiiLoaciones  improprias  do- 
fninus.confulaturt  lum  quiaulcrapro^ 
hibitiooem  |uris  &ird  lemper  ilicefvak 
nicexpreiTa  prolilbicio  domldi  veutt- 
tis  ininftrUmenco  em|)hyteucico  alie»- 
iiari  rem  abfquc  ipfuis  domini  confcn- 
fu  :  in  quo  evcntu  omnis  rci  alienacio , 
etiam  impropna,ccn(ccur  prohibica, 
4it  lam  fiff*  m  ^S'  a<i¥ertimusi  Tom 
jnaximi,quiActiam  alienatidDeS  im- 
propria; ,  dc  quibushfc  loquimur ,  fre- 
jqUcmer  a  Do<floribus  t-cprobantur, 
tanquam  a  jure  prohibica: ,  fi  fianc  do- 
tnino  irrec|uiftto.  triplcx  quippe  ell 
AlienaQoimpfOpria ,  qua  ni  podTeifio 
finau!  cum  aliquo  ejus  dominio,  jurc- 
Ve  in  ipfa  rc  aitcri  concedicur.  Vna 
cJt  iocacio  ad  longum  tempus  ,  id  c(t 
ad  decenniumi  auc  uicra,altera  c/l  con«' 
jceiBo-reiiQ  Emphyteii  Ami  aut  fiibeiii^ 
phftetifim^   Tercia  ell  coii^flic».iei| 
quo  ad  ufumfru^ftum.  Nofl  jiofTeau» 
.tcm  locari  rem  cmphyteuticam  ad  lori-* 

tum  cempus  abfque  cooienfudomini  ^ 
K  locaatem  icicidere  iH  Sciaimiirum  4 
reiieo^Bela^  alijs,Gama  tletif,,*t6.  sd 
fifitm ,  ubi  teftatn^'  itii  fvdicatum  fuiitb 
pcrSenatores  regios  in  quadam  cau- 
fa  Baroius  dc  Alvito,  contraqueiticjam 
pjus  empbyceucam*  Caldaspiurimos 

ftmmif^^^mtffii^M^Uiimifft  #jlf.tibi 
a£Srmat  hanc  elle  .  comilliiJ|8iki  fm^ 

tenciam,  Mo!.  difp.  4^1.  /t,  1.  tLtngt 


34f 

irliScet  ibquSofe  aVTotutij  nod 
cxprimctidp  cafum ,  (^uO  locatio  fierct 
folum  ;ul  vitam  locantis  ,  6i  idco  pof-  '* 
fct  eorum  fcntcntia  hor^  incdhgru^ 
^xpobl  t  ut fofum  prOcedac  de  lOcati o-  ' 
^ste ,  qiiflB  ciim  vita  Emphyteiitd;  !idca&« 
tis  finicnda  non  fir,  quac  ftila  poteft  ca- 
dere  in  prarjudicinm  domini  dircfli  - 
lamen,  fi  mcnshorum  Authoriim  con- 
fulacur ,  cciam  de  locacione  ad  vitata 
Idcaotis  iHdeiliikir  {fibeiligetidi;  Qgo# 
etfam  adiiiittit  Brictut  Wr/7#  iipip*^ 
tttU ,  $.  i. ».  i7i  de  hcsii), 

Similitcr  nori  pofle  ab  cmphytdu- 
ta  rem  alccri  emphytcuticari ,  fca  fub- 
fcmphyteuticari ,  domino  inconfulcoj 
lerolvifhtis  ftipri ,  aifp,  1.  /e(f,  4.  ».  f  t; 
tUm  Valflfco  i  Gama  ,  Caldas  Pereyra; 
Molina  ,  Sc  alijs  comhnUnirer:  &  Iicct 
hl  Authorcs  facilt^  poffirit  inrclliei ,  ut 
folum  loquAiitur  juxra  comunem  fen- 
teotiam ,  qua;  tenet  pcr  fubemphytcu- 
ticatiohdm  cransferHi    dlieiiaH  fim^ 
pliciccr  jus  criiphyeeutictln)»  ita  tiE  nOii 
maneat  utiiedominium  rei  pen^s  fub;* 
emphyteuticantcm ,  fcd  totum  tranJi 
fcratur  in  fubemphyceutam  icujUs  bp^ 
:i>6ficum  prol)abiie  eiTe ,  iriad  pliSteiilA 
iiusion^fejoris  <ielbncliiniis' fcfft 
4.  §.  i'  attamen  ,cum  acommUriibus 
fcntcnrij^  inpraii  recedcndQ  rido  fit^ 
facis  incutum^  &  periculOfUM  CHt,(l 
emphyteuca  tem  alceri  fubetiiphytcu- 
ticet,dainiiio  if re^tiliicO,i^dt  talts  rub^ 
emphytcuticatio  jiltca  di^am  cdmu^ 
nem  feritentianri ,  propriam  jiihs  enl- 
phytcutici  alienationem .  concirieac^ 
qufls  domino  irrequifico  .iieh  noii  po«i 
ieSt  jdtte  peenam  comflAtA^  Ec  itaii^ 
eoinmiiTum  iocioeco  iiiipbiriiAitinii- 
qul  abfque  domini  coiifcnfu  rein  fubl 
emphyteuticac, rcfolvit  abfoIuc^Cai- 
dis  de reitfiVMt,'^.  id,  M/tte  numerum  il^ 
&  Brittiis  i»  dtiiM  cm^,  pMtait ,     i.  j».  t/;     ' ? 
M/?i9Hr<£tKii; :fi£riipponit  taroqilasl  iit 
jm  fi^txm  Valafiiii  it^  iire  em^ 
fkft,    19.  tmm, %i,  Itcm  neque  ad  vk 
tam  folius  concedentis  pofle  fubeni« 
^yseucicuiremempiiyxeucioaiD  abf« 
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i|ue  domim  conrenru ,  docec  ezprclb 

^     Tandem ,  qaod  neque  poiBc  cotil^ 
finit  «fBsfrudus  ia  re  emphyteutica 

duraturus  ad  viram  conftituentis  abP- 
^ue  confcnfu  domini  jfcntic  Mol.  Aiff, 
46«.  m.  4.  cam  mulcis  alijs ,  quos  rcfert» 
^PIodoii»  /.  t,  CW.  de  hmt  nuterM, 
f,  }•  ^  7«*  Bt  pro  eadem  lenceo^ 
tiaftatGald,  deextinSt.  c.  5. «.  fn^tim 
12.  15.  abi  diftinguic  inter  commo- 
iditatcm  ,  &  vcrum  urumfru6lum  rci 
«mphyceucicas ,  docecque  poiTe  ab  em* 
pbyceuta  ooncedi  alteri  oommodita- 
vem  fioe  iilto  domini  cooftnfii,  ciim 
|>er  hancnullum  reidominiumjusve 
rcalc  in  accipientem  transferatur,  fi( 
ita  non  dccur  alienacio :  fecus  autem 
ttfiimfruftumyeo  quodpcr  ejos  confti* 
Cutiotiem,  dominiam>&  pofleflto  lei 
»lteri  acquiratur  ,  deturque  protnde 
rei  alicnatio,  quaeabfque  dommicon- 
fenfuficri  non  poccft.  Icaquc  fcmp?p 
confuicndum  cft,  uc  etiam  cjuffnodi 
•lienatiooe^  tmproprijB  nonfiancdQ- 
jpin^  lncqiitfiiQ» 


SECTIQ  S&f  TiMA» 


€ins  mteriam  pr£tidmiis 
^i&ms,  '■  ■  ■  ■ 

SUMMARIUOH.    .'  \ 

MtgaUgHumlit,y»§dres  emfbytemi* 
«i  WMfetefi  dlieitMri ,  faitem  prepne  abf- 
qne  cnfenju  imm  wtdtit  (^Um  fdm 
iit*  *.  108, 


QUamvis  geoerafieer  verum  fa 
non  poiTe  alienari  remempby. 

teucicam,  praefertim  proprid» 
ia«a  fupra  dlAa  ,  domino  irrcquilH 
to ,  aut  inconfulto,  in  multis  tamcn 
alienationibus,  &  cafibus  hascgcnera- 
lisieguUftUiCy  vei  fioe  conuoverfi^ 


non  tranfit ,  &  ideo  a<5  ptenam  bac  dd  • 
re  dodlrinam  aliquoc  dubicacionesaC; 
tingemus,  &  cxpediemui^ 


i^rtutt  requiratur  e&Bfiuftu  dutitii 

ud  eUimationfm  «m/*  • 
Jartami 

§•  I 

SVMMARIUOL 

Ad  dien€ti9nem  neceffmAm  rei  em^ 
p^tegties  ,  m§m  requiritw  c$nfenftu  de* 
mitti*  9,  toj>. 

C enferi  sd  hnnc  effeBm  nlieiuti»iim 

neceffvitm ,  qndfit  Mtheritete  jtidicis  yper 
vitm  etcecutionisfetUeittiM^  m^miudU^ 
ftrttumt,  n.  lio. 

f^er^  tmen,  6  ^«mmim^u fetaentiA  eH 
men  ejfe  tdiemnttmm  neeeffi^um  tdfrif 
dicinm  rgeSmfm,^M£  fit  demtndm  indi" 
cis  Ad jafiifaiieKdnm  creditcribus  ,  net^ue 
nlU  M^tSy  tfn.tkiiitu  iB/tiumvelimtMrium^ 
mettkmtrAifuSfVel  fMifnm  Itkerum  cauUm 
dedi^,-  m^  m..  .  _ 

•Irenatie  cenfe*tn  tteee  fwiu  sd 
prAdiiium  efeitum  ?  eUem  n.  1 1 » .  fine. 

Sl»e  ratione  intelligttnr  teijniri  dc 
jttre  cefifeaftfm  demtni  »d  tiiiensiitmem  rei 
nmftjtemieMhm,tt%,  &fcq, 

dt^gmmmrdeqm  cefus, ,  im  i/uihs , 
etidm  repnt^nmttdmims^ret  mifkftemi^ 
enpetrff  aliemiri.  eid.  n,ui. 

^^mndo  incontraciu  emphyteutice  ex»» 
freffe  cMntamefi.ne  res ^ofitt  oi^ettMri  nlf. 
^ne  confenfu  demhii ,  m  nmraitrd  rcqui^ 
j^mm  demini  a  jnre  PrjtfcrfftMm ,  reqid^ 
rMtnrexprefM  lieemtid  dmttmi  id  rem  dm^ 
mmdam?  n,  nj. 

An  Mddiffum  effcHum ,  ut  res  emphy-» 
temicM.f^it  elienMri  demiiu  imenfuUn^ 
fitffieim  mtffkm  dimmdi  m^me  egef» 
mk,fmdt\mwm^  m  i^fimitmis^  > 
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PRimo  dttbitatiir,iitrl^m  requira« 
.  ttir  conleoltts  domini  ad  ahcna^ 
tionem  neoeflariam  ?  Rcfpon- 
dctur  ncgativc  cumcommuni  Dofto- 
rum,  quam,rclatis  alijs,  fequuntur  pi- 
nclus  inl.  i  Ced.  de  fe(cindend,  vcndit, 
r4/>.}.  z.  n.  4».  EmmaBBd  Barboft 
in  remijf.adOrdin,  Ltifit.  Hh*  4.  tit,  jS, 
i(.  Caldas  de  extin^d  n.  3.  4. 
Cabedo  i.^  decif.  105.  ».  4.  Quamvis 
oppofitum  fentiant  Petrus  Barbofa/* 
l,  nfufruau ^t^l,  n,  17,  ff,  folutt  mdtrioH 
ubi  caneii&tetiirmagisreceprDm«flei 
Jk fn,  Csi,  de  jure  tmfbyt.  prohibcntcm 
ttuenari  Bmphyteufim  domino  irrc* 
quifito,  non  proccdcrc  dcalicnatione 
ncceiraria,  &  ita  ibi  rcfolvit  pcr  jafon 
n.  113.  &per  Ripam  inl.  %,  ».  H'Jf'  ^ 
fignifA*  Explicatantem  hoc  efle  ver 
rum,<(uado  alienatio  non  cedlt  inprs* 
judicium  domini.  Fundamcniumtra- 
dttas  rcfolutionis  eft,  quu  quando  tex 
prohibet  aiienationem»  imciiigicurde 
alienatione  VoKintaria  j  non  autem 
neeefl^a ,  uc  fumicur  en  L 1.  ff,defimdi 
dotulit  ibi,  f«M  hdcalienatiff  non  efi  vfi" 
inntaria,  &exi.^.  §.  t.  f.de  rebus  ee* 
rum ,  qui fub  tttteU^  ibi ,  hac  enim  ilienS' 
ti§  nen  ffonte  tutorum  fit ,  &  ex  l.  stien^ 
tima ,  »3.  ^  famUut^eft^dn^  ibi , mH^ 
ttutiMet  etdnffti/t  jndicimn  acceptumin* 
$miUijt  foft ,  dumtaxst  volHntma  ^nen 
^m/t  vetufiiorem  caufam  ,  &  originemju^. 
fis  htdjent  iccefjorixmi  ubi  notantcom- 
snunicer  Dodlores  ncceffafiam  atie^ 
mtionem  nunquam  tknfiai'b)cerdle* 
taoa. 

»•  /  NonlevisautemdifficultaseA,qu«- 
cam  ad  prasdiAum  cfFcAum  cenfcnda 
lic  alicnatio  ncccflaria?  Non  paucif 
quos  rcferc  Caldas  iftff»*'*^^» 
extfttfHanmt  alienation^  iieoefliirtaiir 
eeirieri,  qus  fit  authoritate  judicis  pef 
viam  cxccutionis  fcntcntia;.  Cui  refo- 
lutioni  vatdc  videtur  favercOrdinatio 
Lufitana  Itb.  %.tit.  yj.  §.  /inali,  ibi ,  Se  os 
bens ,  em  ane  fer  feitu  a  fenk^s  ,  forem  d^ 
j^,jtfUvtitdidm,&miwdtd$sftk(i^. 


camente ,  a  quem  fff  ellet  mais  der ,  fem 
embargo  qug  ne  eentrate  de  afforamentn 

feja  poflo,  cime  natf  poffao  fer  vewdid§$^n«m 
eiheados  fem  licen^a  do  fenherie ,  porque  4 
dita  clanfuta  nao  ha  Iv^ar  na  vendn  fe:t$ 
fer  neceffidade  y  &  mandado  dajufls^t. 
Confonat  jus  communc  in  dMa  U 
%.ff  de  ffhts  eefwm,  in  fine  frincipij,  ibi 
tx  magifiratuum  «mheritate,  &^,%,  ibi 
Valebit  aUemiis§ff9ft«fpidicmm  f«imlm4 
fitatem, 

NihilomiftUs  tameii  non  clTe  alic-  ii% 
fiationem  nccciTariam  adcfFcdupr^. 
diABm  >  qa«  fic  demandato  judicis  ad 
fatisfaciendnm  creditorlbus,neqtte 
Lim  aliam  ,  quxhabuic  inicium  Voluit^ 
rarium  ,  uc  cui  aliquis Contradus ,  rel 
fadum  iiberum  caufam  dcdic ,  vera , 
lieommttait  fententia  dbccc,quami 
felatis  ahjs,  teoenc  ^titoMdeeiJ,  254« 

Mli.  }9.  Meres  demaioratthuS,  Uptrit 
43.  num.  81.  & Caldas  difit  cap,  6.  numi 
7.  &  I j. Probatur  fatis  apcrtc  ex  dicii 
i.  alienatieues  ^ff.  familijt  ercipunda,  ubf 
catantttm  appcllatof  alieoatio  necefo 
farta  ad  didum  ci&Aam » UC  oon  ceo^ 
foatuc  intcrdida ,  qua;  originem  juHs 
habccncceffariam.  Vndc  fatis  cxcludi- 
tur,  quaf  habct  originem  ex  fado  libc- 
ro,  Speciacim  Tcrd,  quod  non  fufficiat 
fiefi  authocitace  |odida'  eompeHeottt 
temveodi  ad  (atis&dendum  cMdlto^ 
rlbus ,  conflat  ex  eo  quod  fadum  judi< 
cisdiciturfadum  parcis,  /.  fio\>caufam\ 
Cod,  deevii{ion.&  l,  elegantef^  in  frin*' 
tipio ,  /  depigner«titi«'  effitne ,  Imola  , 
Gregorlus  Lopea ,  Rolaodos » &  tiXfi^ 
pud  Ca\d2i fup.  nimk     Nequeome . 
Ordinatio  Luficana  tii{f»  f/V.p^  nain 
oeceflicas ,  dc  qua  ibi  loquicur,  non  tol- 
lit ,  quominus  debcat  requiri  dominus, 
ut  poflit  rem  fibi  a£et)iiM£  pro  eodcm 
preti&,ttte«pfefleibidem  habetar,Iiitf 
terbiS  :  Sera  perem  efenherte  fequeridi 
ao  tempo  da  remata^ae ,  fe  es  quer  tante 
por  tanto.  Et  idemfer^repctitur //iF.  4, 
inffincifie.O^zndo  aucem  ali- 
eoalio  eft  flmpllcitec  neceflaria» 

vel 
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das  de  extiMdne  Emphyteufts ,  ofk  ^ 
gmpfjyt. 

Secunda  ratio  cft ,  ut  dominus  fiW 
poflit  confulcre  ,  impcdientio  oc  £a> 
phyceufis  aliencLur  matiquaaiL  perC» 
ptfD ,  <|tMi  fibt^dtfnmiin  MEik(nim% 
five  quia  penfioD^m  probabilicer  ntfa 
folvct  ,  five  quia  finira  Emphnc;>fi 
Uon  potcfic  rcs  cxtrahi  d-  cjus.po^ 
ceftate,  five  ftliii  caup»..  Vhde  ad 
!Kittiii)Qdi  iivCQinfmMfe  .f^itanda  y  BMI 
foI«in  iui»  cautum  eil ,  ntBoiphyseu^ 
fip  abrqiie  conlbo^  diimiDi  aKemii 
non  pofRt ,  vcrum  ipfi  ctiam  domino 
conceditur  jus  praclationis  ,  ut  poffic 
rctinere  fibi  rera  offercndo  idcm  pre- 
tium ,  quo  cmphytetttaetiD  .vnlt  .alioi» 
nare,  quemadmodum  habetur  diSkL 
ultimt^  Cod.  de  jnre  <mfhytentic0 1  PC|U-« 
rcLufirano,  diifit  tit,i%,  im  principio^ 
&  notac  ad  rcm  propofitam  Caldas 
diHp  capit.  }.  nttmer.\6,  alijffMei»ltcis^ 


ytrkm  cmfenfus  d«m'mi  re^uir^Mr 
4d  Emphntufim  tmprefne^ 
.  dAauMdMmf 


frepottitur  ratia  dftkitMudi  prfi  ptrte  ne-^ 
guivA ,  etiAm  JfeciMtBjute  LufttAn;  n.  . 

•  •  Cmmiuils  feiutinhk  ep^^  ftfi  A 
fkyteutM  concedi  fervitutem  in  re  emphy^ 
teuticu  abftjue  ctnfenfu  domini.  Et  fimHi- 
ttr  feffe fuhjici  hjfethecd  ,  sut  pineri.  ih 

-    fififimhur  fMi  Mimdi  fr»  fern 


diiiemttimies»  imprepfi»rh.Affitif"i>i 
dijftreniiet  tfmidim fimft »  ^ttihni  minr^ '  t 
slisfvffepie  rer  im  emm  iumfwtm  i  tfujt* 
ditm  veri ,  ^uihus  non  trensfertuf  pofjr^io^ 
fed  tMtum  uiifiud^iii  reiinri  fincedi' 
lur.      jj% '  '  •.  •;  ;  L  ' 

•  •     •  •  •  "  • 

*     •  •  ■      .  . 

Dlfliciilcas  vei6  non  levis«ft ,  u- 
trinn  dldoa.^aalcnfus  domini 

fimiHter  requiraturadEmphv- 
leufim  impfopri^  alienandam  .>  Ratio 
dubirandi  pro  parte  negativa  eft,  quia 
IsgM  «bU^antes  att  iiOD.alieiiandam 
fimpbyceniim  abfqoe  jCoii^lirndomiv 
nt-,iiiac  pccnales;  imponnnteotm  pcp» 
namcommifli,  &  caducitatis  in  aliter 
alienantes  :  fic  enim  habct  dtcis  lex 
p/timg  ,Cod,  dejure  emfhjtemice » iu finey 
ibi ,  ft»  miiter  fiterit  vtrptim  ^.^Bm  nef- 
ixa  cemfiitutio  difponit^  jnre  einfbpemice 
cad/tt ,  &  di^M  /.  Lnfitune  iih.  4,  Ordin, 
tif.  38.  t.  ibi  oforeiro  por  eifemff- 
fnofeitoperdert  todo  0  dtretto  ijue  ttver 
ns  em^u  uforedA ,  &  tudo  fcMk  devolu' 
ti,^  iffGeedi  mfewktrriB,.  yCQnftacaii. 
Cem  ex  fupra  diftit  n^tp'  iri difp^^iiti» 
oneodiofa,  pa:nali  oominc  ahcna- 
tionisprohibitx  ,  non  intciUgi  alicna- 
doDcm  impropnam,  icd  tamumpto- 
priam ,  &  rigorofam. 

Aocedic»  qaod  ki  diBi  InMHm,  ^ 
IMMI  iic  mencio  alicuiut  aUeiuitioius 
impropriac ,  fed  tantum  proprix ,  nero- 
p^  translationis  rei  cmphyteuticas  in 
aliuro  ,  eaque  cancum  ibi  prohibetut 
lieri  tbfque  conlenfii:<damiDr;  ecgi* 
ttlis  prohibicio  ad  iinproprtain  alkr 
nttioncm  extendi  non  debct ,  cum 
longe  diverfa  ratio  dc  illa  fit  :  neque 
cnim  ex  raU  alienationc  fada  abfquc 
^nfcnfu  doroini  fequuncur  domino 
lncommodft  fiiprt  comriielnorica, 
tp.  &  90/  peopier.  qmr  viunda  citH 
tutin  fbic,  ut  Bmpfaytcufis  ab/quedo* 
mint  cofcnfu  alicnari  non  poflcc  jnam 
cum  per  eam  non  transfcracur  jus  em* 
phyteuticum ,  non  creatur  novus  ali^ 
^ois*  emphyteuta  ,  (ed*  manbc  ideni 
Aii  JUiOBBvesaif  «^Danuiiiadfttofaliaaras 
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adpcnfioncm  ,&  ad  caeteraorania,aG 
riDulla.fadlaefletaltenacio.  Et  fimiii^ 
ter  incelltgl  debec  1.  LufitMm.  diS»  titf. 
1«.  ijo  fritKtpU ,  ibi ,  iV^         iwwfirr  j 
^tmb*r ,  </4r ,  «fw  ^/Ai-^r  ,  &c.  &     i . 
Ibi,  £  /i'»'^''    "jendi^  efcxmh»  ,  «V,if  .tiJ , 
«ff  M/r4  (jt$Al(juer  alhei^do  feitA  em  ouirs 
TMfteird ,  o^c.  nam  quamvis  pcr*verba 
Ade6  genenlta  vtdeatu^  cotbpceben- 
dereomnem  alienattonem  ,  exponi 
debet  de  fola  alicnattonc  propria ,  ne 
cxorbirec  a  jurc  communi ,    d.  l.  ttlti.. 
ma ,  uc  advcrtic  Gama  dfcif,  j8.  i. 
£c  confirmatur ,  quia  i,  u  uticar  difta 
lexregia  cifdem  verbit  ^ndendi,  pe^- 
nucendtt  8c  qaovisalio  modo  alienan- 
di ;  quse  taraen  juxta  AibieAam  mace* 
riam  ,  folum  polTunc  habcre  locum  in 
alienationc  propfia ,  qua  Emphyccufis 
in  alium  transfertuf  i  qand  eft  rignunti 
aott  OO^afle  legislatorem  in  hac  Or* 
dinatione  de  aUcnacionibus  impropri* 
js  ,  vel  cefc8  voluilTc  ab  illis  abftraherc, 
ut  haecrcs  fecundiira  jus  commune,  & 
rcccpcas  DoAorum  rcntencias  dcfini* 
tetur» 

'  Tatldeoft  pr6.ca<icm  pArrc  facit  ^ 
eomftlttnem  fentcntiam  ctte ,  polTc  ab 
emphyceuta  conccdi  fcrVirutcm  in 
re  cmphyteucica  abfquc  dommi  con- 
fcnfu ,  uc  viderc  eft  apud  Caldas  dt 
ntfMifitet  ctf,  5.  num,  &  Pi» 
nelain  C*d.  de  bpnis  rnMtfmisn 

f4fte  num.  yo.  Molinam  juriftam 
iih'  I.  de  primfi^etiiis  ,  csp.  lo.  ««w» 
t.  &  i,  Molinam  Theologum  di^Mti 
4.51.  Mw.  Auguftionm:  fiarbof.  «p 
§0000^.04  €tp,  pfitwH.  de  iKSte f  mtntf 
fy»  Bvitcum  ibidem  ,  $•  z.  fmm.  tp.  fic 
fcHcianum  de  Solis  de  CeHfibui^  tfme 
X,  csp,  4.  »/rw.  \.  frne  t  qui  alios  rcfe- 
runt,  inccr  quos  eft  Gloflai»/»  *•  ^# 
Jineii,  verbe  prdteri»,  fde  fnp^iekiUk 
tte^  tum  prohiberl ,  ialtem..  inb  pan  sr 
eoflamifl! ,  quomlnus  rem  emphytcu- 
ticam  polRt  fubjiccrc  hypothcc* ,  aut 
pignori  domino  incoojfulco  }  quod 
«raduot  Julius  Clan»  lA*  feittemkisi 
IWM,  i,  Bmphytfufis  ,  f ^ 


diBa  decifii.  num.  1.  ^  decif  \<tt%,  nHnh 
i.Galdas  ^.nttmer,  6%.  MoU* 

na  diffe  dif^  ^iuitm^  idt,-  Aujg^  Bai> 
boC  itbi  fttp.  n.  %x.  Brittus  in  diH»  cap, 
potrut^^  i.nnm.  i8.  iJ^f^f^/i^jFclician.  So*' 
{{'idc  Cenfib.temt  i.  cgp,  4..  n,  t^,  Fraeor. 
Umo^.dtfp.  10.  $.3.  n.  10.  &  aljj  quo$ 
telenincv  Cnius  fencentic  eam  ratio^ 
nCm  redditGaaia,&Catdas  lods  prH, 
xime  cftata  ,  quia  licet  conceilto  h^fc 
pothcCie  (  &  idem  ell  de  lcrviture  )  a- 
licnationcm  contineat,  tamcn  emphy- 
teucasnoneft  prohibica  qua:libctalic- 
Hatio  ,4ied  ea  tant6m' ,  qua  jus  emphy- 
teuticum  traosfertur.  Id ,  quod  apu^ 
Gam.im  ,  dcclarat  ctinm  jafon  in  l.  i\ 
nttfH.  %i.  Ccd.  dcjnre  emphytcntico ,  &  ali- 
os  eodcm  argumcnto  ucentes  affcft 
Caldas  diBe  m.6\.  fine^ 
.   In  contraHuih  tamcA  nrgct ,  qiiod  ^ 
plurimi  >  &  graviflimi  t>oftores  etiam 
cxproxim^  citatis  afleruncnon  poflc 
cmphyceutam   abfquc  domini  con- 
Kcnfu  locare  rcm  emphytcuticam  ad 
longum  cem^bs  ,  n^que  (bbemphy- 
teucicate  ^  tteqUe  ufiimflruAum  in  ca 
conftitucrc  ,  eo  quod  pet  hujufmodl 
contra(flus  ipfli  rcs  alicncrirr  ,  licct 
pcr  cos  non  tr.insferatur  jus  emphy- 
tcucicum  ,  Ac  confeqUenccr  non  hac 
propriftalii6Bstio  Enipbyt«li^s,redtan« 
Cum  Impropria.  Quin  etiain  mulci  iftx 
prapdttfbis  Authoribus  fcntiunt,fi  cmv 
phyteuca  ad  longum  ^  tthipus  loccc 
rcm  emphyccuticam  \  vel  aiium  em* 
physeiuum  fuper-ear  cot^toati  domi» 
no  iiicon{ulto,iotkiete  iil  «ommiiRitm 
Ct^n6oftant^oIQdief«mf«tianrini-  « 
propriam  alienationem  retGmphyceii-» 
tica^  fleri  non  polTc  ab  cmphytcucaat>f* 
que  coofcnfu  domini»  .  • 

.  Vodb-cum  pro  liaMr  parte  gravet  $% 
adeorationes  urgeaor,vix  aliqwaoMtl 
inpropolitadifficultatetiefiniti  p6teft; 
AttaoaC)i(}uidmihi  veriuS;  Sc  expedi- 
tiusvideacufj  bfeVitcr  cxpotiam.  Ad 
quod  an^e  omnia  advcrtoalicnaciones 
impriprias  tn  duplici  eiDe  diftiaentiaL 
Ql^edai^  epiim  funt  ,^aib«if«i  qiioad 
D4  %  «aCBnif- 
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^f€  Jl*  PaiS;  E 

saturalem  poSedGooeitt  transfcrtur 
in  alitiai»  .tul  Gm«l  «liquod  cittident 
jpet  dofmaiiim  coneeclicurt  uc  i]uttndo 

res  locatur  atJ  longunfi  tcmpus ,  vel  in 
Emphyteufiiri  clirur  :  ^lix  funt,  <]oi- 
bus  rei  polTeirio  non  transfcrtur,  fcd 
^ntum  jus.  aiiquod  in  ipfa  re  alieri 
.^onAtcuicur»  uc  quandoces  hypotho* 
.Cacur,  aut  fcrvituti  (iibjidtur.  Adver^ 
fo  deinde  dupliciter  pofle  Intelligi 
cjufmcdi  alienationcm  prohibitamj 
lino  modo  Tub  pocna  commiiii,  ita  ut 
alienans  caducicacem  incurrat  :  aJio 
jnodo,  utados  qnidem  fitillicitus»  4e 
^icus ,  pceqacaineacofflauffi  nooio» 
5MCf^cur« 

HgfthitMr  MUnstmm  impr§prUtM% 

MW  tranrfertur  ,  pojfefii* 
j,  aiffque  confenjm 

-         §.  II. 

.     SUMMARIUCH,  . 

■    •       .-   .  .  .?  j  .  •  . 

.  Kt9  f«fiMmr:t$nfenfits  dmbu ,  gd 
Mliatkiimm^  fUsrei  f^fftfi»  w^m  imih^*. 

ServitKH  pttefl  impani  fuper  re  emphy . 
tetuic  thfqtte  ctnfenf»  4omtmin prajndt* 
tttml^lituemfbiiteMtd^nt fcilUts  f^hmim 
m  tdvinmip^JM.  '(t 

Strotms  imf$fltA  faper  re  empl^feuit/i 
0hff'ff  confrnf»  domini  tr,t»fit  cum  ipf^  re 
inefucmcumque  a.liam  pofjeljorem  ^  C^/n/p- 
/itm  etidm  dominum ,  fi  tuttlo  dinstionis , 
vel  empti9tm^tii^fiitmHimiwmftttr4nJ' 

k/ti»it*9r. 

Am  fimnHter  JiBA  ferviuu  trenfedtt 

^BMndo  res  empbjteitticti  td^s  mndis  tttmft 

fertur  ibid. 

y      ^*ndo  in  ccntre£i»  emfhjieutic^ 
4mitsmt  ettpreffe  freldM  siiemttH  nmk  . 
m^i9teatietm.dfftt  fn^  tm^ti^  X'Hi0 


ne^ue  prv  tempere  *oitdfujt  petef  empt/jftm» 
M  mmt  dUqutd  im  tff*  re  tms/iismere*  mmmt* 

.  S^dndo  feiviim  effet  impofitt  fuperre 
emphfieuticd  de  conffnfu  iomtni ,  durah^ 
inL-  onns  etixmpofl  Frnphytettfim  fnitam^ 
<7  ipft  eii*m  dcmine  tAlu  tmpejittemoceiit. 
ikidem, 

Eedm  miedi ,  ^ut  pmiefi  twmfitui  fetm 

vitns  fnper  re  emphjtentiee  ,  petefi  etim 
ccnflitut  hypotheca:  &  ^tMmdm  imt  Jmier 
Je  dquipArentttr.  u,^y. 

^HArdvdkitHr  poffe  rem  cmphjttutim 
tmbypMieetmi  uk  empi^yttutt  ddfyueem^* 
fenfu  domini ,  inttUifitwr ,  dummmA  fi 
fpesluitionis'.& (fHdmdstslisfpetditmr^vti 
mendetur.  ».  loo. 

Si  en^hjtentd fulijiciat  rept  hjpethecm 
tlfjue  ceiifemjfu  dtmimi ,  &  dtfjf^ne  fpe  luiti- 
ouK  imtidit  imtmmtfSmm^  fi  td rtei  irsd^ 
tienem  dcce^itif(Bem*tmtm,fi  tes  trmiitm 
mem fit,iliidm^ 

IMprimisergo,  qiiod  attinet  ad  z-\ 
lienitlooem)  quapoileffiojei  em« 
phyteuticaBOontransferturi  rcfo* 
lutio  fit  ,  cam  pofTc  ficri  ab  cinphy- 
tcuta  abfqucconfcnfu  domini ,  ralicm 
citra  pucnan-i  commilli,  ha  fcntiunc 
oranes,  quos  jnprd  num»  pj.  commc- 
'^oravimu8,  'aiefentes  pofle  emphy* 
telitam  fubjicereTem  (ervituti ,  &  hy* 
pochccar  ,domihoinconfulto  j  cftquc 
communis  fcntentia.  Cujus  ca  ratio 
cA,  quia  pcr  talem  alienationcm  nui'> 
lamodo  res  in  aliiim  cransfercuTj  he« 
qne  uUom  doauno  tniertur  ^cjodt* 
Ciumiiiamfinica^Bmphyceufi ,  Ubcra 
ad  eum  re$  cft  reverfura.  Nequc  obC" 
tac  /.  n/timt  ,  Cod.  de  rebt*s  dlienis  nett 
dUeudndti  ,  ubi  dicitur  ,  quod  prohi^* 
tttai  fimpltdceir'  attenattone,  etiam  inr 
telllgiturprohibita  hypothcca ,  &  fcr* 
%'itiiris  impofitio.  Nam  ha;clex  (olunA 
procedit  in  matcria  favorabili ,  ut  fub- 
nocavimus:  quodautem  in  lcgc  prohi- 
bente  alienationcm  rci  cmphyteutir 
cc  compteheodatot  hypodieniy  CK 
ioivitocif  ^MftH^b  B  Boa  penine( 

mAfMe' 
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a4  faVoretrt ,  aut  comtinodum  dominl, 
cui  talis  lex  fi&verc  intendic  {  flquidcm 
Dulium  tx  eiufmodi  altcnationibus 
knptoprijs  lliirii>9«ltitr  prflHiMoBU 
Voifeiioiiiic  comimnittr  hufM 
tcncllRAwhorcs  in  foum  tantum  prae- 
ilMfidam  poiTe  emphyrcutam  rervitu« 
ccm  conflitaere  fupcr  recmphyteii* 
tica>.qusB  oimiram  foiiim  durei  ad  vl* 
tan  ipidtij  vel  qiiMidia  jotcoipiiyceti* 
ticum^adiprum  f^Aa&.-Nainoto)  fo* 
llimratione  tallrpiriteam  rervituccm 
poffit  conftituere  »  cortfcquent  cft  > 
uc  eo  jurc  refoluco  >  ipfa  cciam  i«tVL« 
tus  excinguacar  juittaicooiMttMlttlie^ 
gulam  vquod,tefiihtto'  jure  daQCis^»'-»!^ 
folvitur  ctiam  lOI  accipicntis,/.  ifx  vct* 
iigMli  ,jf!  de pign«rihu$ ,  l.  fi  ex  daohns ,  $ . 
pifdi ,  f.  de  itt  dtem  Addi£it*He,  l.  fetf^  i. 
frduUitm.ff.  de  Iex*t*f  t.,  Et  icacani 
commitf  dpce«.Moltfia  Jurifta  iik, 
t.  de  frim9g.etf,tt»>k  ttitm.  \.  alccr  Mo- 
Ixmdiff. «•s.&CaUas  dtetttitia^ 

17     Bcfle  tamen  monct  idcm  Caldas 

tmm.  11.  &  feijttftti  ,  fi  craphytcuta 
poft  fervicucem  in  tc  emphyccutic* 
niie  domiQieoiifearttimpofttam,emk 
phyceullm  alicol  vdAdtf ,  aut  doiicc» 
tranfito  ih  eom  riem  emphvteuticam 
.Cum  tali  fcrvitute  i  nam  cum  Is  Cau*. 
(am  habeac  abipfo  emphyceucaj  CO* 
dena  modo ,  &  cum  eodem  OiWfft^ 
lam  obcinec*  Vnde  advercic  ateeri^ 
■  joa ,  licct  fiilica  uli  emphyteuft ;  auc 
pcr  viam  commlfli  extin^la  ,resom- 
nino  libera  ad  dominum  rcvertatur  ^ 
oppofitum  camcn  diccndum  cire,fi 
dominus.  illamemac ,  tltotey»'dO»*^ 
Cioilii,^incaliofimllir  oeqoiraci  quii 
Clill^  in^t^  fuccedic  ,  quemtdmo- 
diim  emptoc  ,  auc  donatarius  cxcfa* 
neus ,  in  quem  rcstranfit  cum  fua  cau- 
fa,  &  onere,  /.  trdditii,^.  t.f.4t4^ 
^tkd^  rerm  imldBh^  /;  tMenttit ,  f 
d§ .  ^mtr*lnitJU>t^tme.  Quod  eciatt» 
fclotis  alijs,  tradit  AuguftinusBarrbo- 
Hi  iddit.  Ad  remiff.  OrdinAt.  Lkfit. 

iik.  4..     i»»  idcftiCal- 
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das  dt  e)it}nfiifi»e ,  fep.  15.  jy.  ^ 
56.  ubi  advcrtic  hoc  non  procedcre  > 
quando  dominus  jure  praslationis  re4 
tillet  Bmphyteurim  pmeodem  prctio^ 
i)ao'  alccri  vendebatur  ,  fed  tantum 
quando  illam  cmlt  ,  fimilive  tirulo 
acquirlt,  tamquam  excraneu$.  Con« 
cordac  Pinelus  iit  /.1.  Ctd.  de  htntt, 
WtMeniU^  ftrt^  |.  fah  Hum^  71.  verf.  tti 
Hlin  iktttMk ,  ttbi  alioi  neftrtk  Simli 
liiar  iattcaettHdem  Caldas  tiiff»fd^.  ^ 
nam.  54..  diccnt!'!m  cft  non  e^ctinguf 
didam  recvituCcm  quJindo  Empliy- 

ceufis  ciTec  h^redicacia  >  auc  via  no- 
lOiMtloiilk  tHttaSaMMt  ia  lkttf!Bdeiii 
i|iM&tiiafitK&  I  qotalMNMi  &Ao  defim<>i 
ticoncraifeiioil  poteft.  Secusautem« 

quando  eflec  ex  pa^^o  >  &  providen-. 
tia,  &per  viam  nominacionis  ^  auca-* 
lio  modo  transferrctur  in  aliqucm  ad 
«iuii  vocatom  ,  qut  haerei  prcdeoef^ 
foris  non  cirec  t  fiquidem  hic  caleai 
Bmphyteufim  capic  i  folo  domino  i 
qui  eam  liberam  k  tali  fervitucecon.» 
ceilit ,  &  cum  non  fic  haeres  prasdeccC*^ 
foris ,  non  cenecar  coBfecTate  ooai^ 
4ftd  Ute  eam  fabjisdtf  • . 

IntelllgeattMm.hge  Ottfiia^nM 
irt  inftrumento ,  &  contraAuemphy*  ' 
teutico  adfic  exprcfTc  domini  prohi* 
bitio  de  re  empbyceutica  non  alienao* 
dai  qu^  pfohibicioordloartd  appofiN 
tur.  Nam  cune  neque  pro  tempore  vi** 
tae.fuis  poteft  empnyteuta  fi*rvitutem  i 
aliudve  onus  in  rc  cmphyteutica  conC» 
tltuere ,  efto  alias  cjufmodi  alieflatio  ei 
probibica  non  cflec»  uc  latd,relacil  ft* 
iijs,probOttl  Molina Jucifta 
hm,%^  aeCaldas  JUtt  r^  di  tsetiwt- 
titne,  num.  Hatioeft  ,  quia  cum  le* 
geS  fimpliciter  prohibeartt  ahcnari 
rem  cmphyteuticam  abfquc  cdnfenAt 
domint ,  fi  huic  pcohUncicAii  lcgali  ao4 
Cedatprohibitio  bomlnis.aliquidani*; 
priaafdebec  operari,cum  fortior  ficdu- 
plotjquam  fimplcx  prohibirio,  magifqi- 
rem  aflSciac;  &  ideo  etiara  in  cafu ,  quO 
ftantc  prohibitione  lcgis  aliotfAi*: 
pcoaittitus»  iiiceUisl.4obeC  piohibitta 
Dd  I  acce. 


«cced  iite  botmnis  prohibictooc.  B 
contra  vcro  ^  fi  fer«i(Us  impon^cuf  fu- 

ijHimj.floOlc  opcime  Vdcm  Qalldasi»; 
»3.  &  cvi»  alifs  Auguilinus  Barbofa  m 
4ddit.  nd  rrmiff.  cirtd  OrJ,  reg,  lik.^^mnm^ 
tf>9.  dufatufanQ  «^e  Uicni  fervKuccQ) 
^am^^  Emphyceuri«i  lintiaini^  ita 
nt  lp6.«!Etaip.  Aittyio  ^cfilift^  im|>»Mi 
noccac,  p^xw  «4V  i)<Me,tra^  ilatdli 

jf^  -de  invtfiit*  di  re  aUtm  fitJcia, 

»   £fr<|U«  dt€bi  fum  <k  C0f)lliuid(m6 

^Bfiit f^.  $.  ^rmt0T.W-  74- '  <k  frff.  «fai 
bcne  docct ,  6;  probat  hy  pothcca  cum 
jure  hypocbccamtsfiTMrii  &  coolcquc» 
tcrifi  cmphyteuu  rui^  doHMOi  f  ODCcn» 
hmm  hypockootvibiiiliiliatiMm  hjpW 

|>hyteurim  >  quod  ii  rp9$\t  ca^pm  4  dof 
mino ,  quam  a  rvDmisante.  Itcni  non 
nocerc  ipfi  domloo,  fiotca  toim  Em» 
|^yceuQ,r6Qi»djlkiin  rcvQfiUratxi  e^ 

OHe;  cactcrumqModde  iwmindto4^ 
.    flHHjtlntcHigcndumcflc,  nifi  is  ft:h«- 
' '  t^fr  nonQinantis  ,  qiiia  ctiam  hsredit 
booa  r^bbeare  poflimnis ,  or  per  Negu* 
Xifilii  dcfifft0.j&  hf^hothee,  4.  OKM» 
ifAfj^A^  fM^RRAi^.  vd  ntfi£mpby* 
MvfifteCttbarreditafrta  \  quia  tunc  foc^ 
C^brcapcit^t  ab  ^pfo  gin^yyfqi-^  ^ 
tfb<eo  eauiam  haberer. 
*oo  ;  ctiam  pip  cjiifm^di  hypO" 

#  lh6tfft..dil{^edtar>  QocdRKboti  ,1.  ^iModo 
maiKii  pofetfe».  oiiiii^aMQid 
fc^poteeari  abfque  conrenib'  domt* 
ni ,  intelligcndum  id  ,  di«»-> 

inodo  fic  fpcs  iuicionis  ,  id  cft,quod 
nes  ataii  onere  hbprabitur  i  nam  fica- 
li»^.noDiiit  ^utt^aiai  t»  ^ylpoclieca'' 
fOT ,  aot  dktor  iriffsAm  pro  dc|»f«D 
<l«ilis,  suc  flhaloiis  preti) ,  rsn^bicur 
ipfa  re«  vendi ,  ut  ctim  alijs  adveftonc 
GdWa  -^'C<tot.i».  |t  Cald.  d,  c,  5.  n. 
T^i^MkmMMBdote  ceorcbttnr  nulla 


nus  cxigcrc  pocDam  commiffis  fi  mbi 
^oempbytcuw  ad  rci  ita  hypothr  ca- 
t»'tm<tttioii^:^M«Baiircf  i  uc  opti- 
pi*  nocavic  tdem  Cald.'  m.  otSet 
communi  advcrtic»  qood  qnandohy*^ 
potheca  eft  prohibttatamqeam  alfena* 
itO,  lotelligimr  de  rcali,  id  cft.rraditio* 
i|rr««ota«  noo  verojde  vcrbaii^ua  ra- 
ifoiiolwec  i  t.  4fff9kikim^f^ 
tmumt  ,ftr  rt4ifkw,  fpedtiaierproi 
bibcatur  hypothccari  rcs  fcndaitfiii^ 
folvunc  comumnitcr  Dodore^  ahtKl 
f  OAdcni  Caid.  fcudatarium  rem  hypo. 
tjlQtiltifem  •bfqtiecjdosiini  cxjofenfu 
— T.incidcrc  ia«iniirta|inv  antei 

CPr.'  - 


«  . 


.4 


S^fentitndum  de  ultenstume  im- 
tro^rtayquAptfftffiorttemfiify 

S.  III.    '  • ' 


,.•2 


r f r>  funll»  \urii  vtde(9^  M|f# 

hiheriemphyteHttm.  ftiltem  fnb  JxejiiOmL 
'»*ft.^trememphytettttcm  inpreprt^  stU- 
itfetfretetrrftre  viufr^  ^  Mttt.  nn/ett/it 

HmiP  ^^^iftrMter.n,%tix.  -.Tr.i.-j  ' 
;  .   Emfhjteute  lccens  sd  Ini^tm  tentM 
tmmphjteuiicsm  ^hft^ue  cenfertfu  dmZk 
•m.mtmitfecmemctmmifi.Aid.  ' 
H  Mm^frrmfmtmm  iskniecum  Mj/t 

^nh^*»9^  p^e  ekftfue  r^nfenfmfyL, 
mm  ctnftttnert  •fumfruatmfiptrlt  em^ 
fh'tuticM,^Mtdttretfr0temf>ere,  qut  tp/i 
^Wt^^vixeritJtn^utjns  tmphyttnii^ 

f4efmtittr  tkfptt  ctnfinfndmerH 
lacsrt  rem  tn^umictm  ^  mMmtmi 

pni.  m.  loj. 

^'ZJ^  r«/f,>*„>;,,«  -^^*/; 
fti  UuuiM  td  in^nm  temfti ' 
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anceiitnf  duri  dnninium  utiU  rei ,  &fu 
reifijiefiio,  ibidem. 
LKtSinemddUnguinumptis  tei  miit' 
riu»i/uhje0d  v»Ure  dd  vium  fo/}eff»rU  lo- 
€Mfitis.  ecdtm  ».105.  fi/ie. 

OrdiMtio  LttfitAns  dum  fmpticiterprs^ 
hihet  dlien*ri  rem  emphyteuttcam  ab/tfoe 
t$nfenfn  domini ,  intelligt  debet  de  dunA^ 
titnt^  efudjns  nnfhjteuticum  transfertur^ 
utnan  difrepet  i  /.  ul/imd ,  Ctd.  de  jure 

emfhjtent,  n.  104. 

Semper  in  pr*xi  confulendam  efi ,  »t 
etidm  dd  iiiendtionem  improprtam  reiem» 
flntettticd  dominus  confulstur.  num.  loy. 
rr  -  e^tndo  in  infirumento  emphyteutice 
deminmexpre^ityneres  emphyieuticd  dhf 
fuefue  confenfu  AtienAretur  ,  ^udhheteius 
s/ienatio  ,  etidm  improprin,  cen/eturfre* 

ktkUd.  ihidj 

'  Lecdtienem  *d  len^une  tempm  rti 
emphyteuticM  ahfque  demini  *cen/en/»  i 
wehibitdnt  efi,  &  lecdnrem  incidere 
cemmiffum  ,  multerum  fententid  e(i  ,  & 
ita  im  hecregne  fuitjudtcatum.  eedemm. 

*^^'£mphytetttitytfui  rem  fubempfjytettticet 
^fyue  cenfenfudemini , incidit  in  cemmif^ 
fum  iuxtd  eemmunem  fententidm :  efMdmvit 
ippe/itum  itt  frtnae  juris  ferti  ftt  prebdbi- 

iim.te.\ii6.  1     .  / 

'  l^eque  dd  vit*m  felius  eemedentu  pef^ 
p  fem  /ubemphyteuticeri  db/q»e  cenfetffn 

el0mini,^ff<i^9.io6,fit»f'    .  ^  . 
•  j :  NeHpeffe  etiem  cenftitut  ufiimfruaum 
Ure  emphyteulicA  ed  vttem  cenftiiuentk 
ehfque  demini  cenfenfu  nennulli  decemt 

^Veleft  ttmeit  ddti  ejus  cemmedUai. 
sbidem.     ^       •         •  <  - 


1  r. 


DEinde  quod  attintft  U  alicoa* 
tioncm  improprtarn  akenus 
gcneris  ,  qua  vidcliccc  poffcf- 
lio  rci  transTcrtur ,  vcrius  in  pun^o  )u- 
ri$vidctur,non  prohibori  «fmphytcu- 
tam  ,faltcin  fub  poena  coramiffi  ,  cam 
fcccrc  protemporc  vita!  fuac ,  feu  qu6 
ii»  cmpby wutkum  adipfiim  fpc€U«< 
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ficut  de  alicnationibus.quibuspo/ref- 
fio  ilon  transfertuf  ,  proxim^  dt<5<uni 
cil.  Et  vcro  quod  non  prohibcatuC 
(ub  poena  commiiii  fcntiunt  Carolas 
MoUneus  in  addtiiQn.  ad  Alex*ndrnm^' 
iib.i.cen/.wy.lit.  yf,  Co\  ar.  a.  vdridr, 
r.  16.».».  Pinel.  in  /,  t.  Cod.  de  bonis 
materntSti- p-  /ub  num.  64.  Moiina  Ju- 
rilla//*.i.  deprimeg.  c.  %o<  n.  ty,  rcf©» 
^ens  in  esCbdem  fententiam  Bcroium 
in  c .  nuUi ,  0. 3» » c/r  rebus  tcclefi*  non  dii-. 
enendii,  Quam  fentcntia  fcquucos  ait- 
quando  fuilfe  regios  SeoatoresCuriis 
Luficanx  teftatuc  Cald.  de  renov.  qu^ft^ 
\6.  fub  num.  \y,  &  in  cam  magls  pro* 
pcndcc  Valafcus  de  jure  emphyt.  <f.  tp. 
».  3).  Qui  omnes  loquuncur  dc  io- 
cacione  rci  emphyccutica  ad  longum 
ccmpus,  atfirmantes  proptcr  illam  abf- 
que  dommi  confcafu  fadam  non  in* 
curri  pxnamcommifll ,  nihilobfiante, 
quod  res  per  talcm  locationcm  dido 
niodoalienatur,cjufque  pojTeniotran^^ 
fcrcur:  unde  idem  fateri  debenc  do 
quavis  alicnationefunili  ,qua  rei  pol^ 
fefiff  alceri  acquiritur.  Et  probatuf , 
quia  pcena  privationis  non  habct  to> 
cum,nifi  quando  reperitur  exprefla  , 
ut  notanc  communicer  Do^ores  cum 
Baldo  Autbenticd ,  ex  tefhmentOy  celumn. 
penult.  Cod.  decelldtienibuj ^pct  Ccxtum^ 
in  Auihentice  ,  de  non  eligendis  /ecunde 
Hubentihus ,  i.cum  igitur^  colldt.  ».  eftque 
texcus  opcimus ,  in  l.  &  fitjMis  14..  verf 
Divus^f.  dereligiefis ,  &  fumpttbus  fune* 
r»m:nullibi  aucem  cxprimitur,  quod 
propter  locationem  ad  longum  tcpus , 
aiiamve  fimilem  alienationem ,  cadac 
cmphyteuta  a  iure  fuo.  Confirmatur, 
nam  iegcs  prohibentcs  alienari  rem 
cmphyteuticam  fub  poena  commiffi  , 
debenc  intelligi  de  alienacione  pro« 
pria  ,  qua  jus  emphyceuticum  fms 
domini  confcnfu  in  alium  cransfercur, 
ut  efficacitcr  probant  rationes  dubi* 
tandi,  q\i2sfupran.  5».  &  51.  pro  par- 
ce  negativa  propofics  difficultatis  id 
duximus.  Emphytcuta  autem  locans 
com  ad  lODgum  cempus,  finaLIi  ve  ok>- 
Di  i,  do 


5» 


n.  nrf  De  Smphytellf. 


4ocatB  silicnam ,  t|uamvis  pofleffion€ 
tiansfcrat,  &  }u$  in  re  alccTicritnMMC, 


10»     ■  "Qssd  ^RMMi  ii«|iie  fwqilkitet 

proliibrtum  fit  rem  <!nnphyteottcam 
tiiclo  modo  a.i-jnaw  protcmpcrc,  iquo 
«aiphyccuta  vixcrn,}ufyc  empbyceu*- 
ticym  std  i^luai  ipcaMt'>  ttiaiwMiibt 

CflEtcrum  haticcciimpattcm  fktis  ap^ 
^robant  Barth.  /»  3»  5-  tSc-cfn/tjiriv^ 
I».  12.  /f,      uqairend*f9fJc{[.  V^DA.X\e^ 

idem  blbiw^.|^4^.^.>w«b  tl^ifr 

\mre  tw^ihft,  ^  ffiL  113.  «•  ^«tf^ 
Baldus  /.  I.  IteminfMmUyf.  qtih^s 
fn»dif  ufttifruciHs  tmittdtur^  pcr  tcxtum 
ibi ,  &  MoHna  JufiA&         di  f^^i"^ 

«fes  alii ,  quosrete  CaldM  i3i  mtm, 
^H4jt.  \6^Mttniim,^7-  &  Jeextincf.c,^, 
f».  6.  &  EmnianucLBatbo(a«»r<w/^«4rk 
si  Onl,  rc^itta ,  //K:  ^,  >ist  «.  qua- 
tetn»  afemiit  ficte -ab  emphyteucft 
:«li£^«oimais3Mileiif«  coBllitui  iu» 
.per*eemphytcuticatiiumfruAum  pro 
-ccmporc.qiiD  Emphytcufis  axl  ipfum 
coniUcucntem  fpcdatc  quod  etiaip  ad* 
miccuni  Pinclusi«iU4«.CNC  de.imutwm» 

hs^'ml:^if>frit&tti  «.-15./.  y^«/«  ii»4/r#. 

licct  pcrperam  ncgenc  clTe  ve* 
rum  ufumtTuf^um  ,  quia  vica,  >&  juca 
cooccdcntis  pendet*  .  i:;tjt!jr»:"*"i 
.  Eftctiam  ia  .eadett  lbitieiirit  Ci- 
^3  «odat  Motiom  inUMiMhs  ttd  aU- 
xmnlmmt  lib,  3.       »«»+. ».  t»  &  ^w- 

fl.w^.n.j  &  in  ctnfHttiutines  Pkrifien» 
fes  1.  $.  5^.  glpjf.  I.  «.  6.  quaceout 
fffobat^  ^  tcnet  empbyteucam  liberd 
pofle .  Baphycetffim  ad  IpQgiua.  mi- 
pus  locate ,  &  Piiielus  ^lifi»  #.  verf 
imfertnr  etidm  contr*  ,  dum  cvidcntis 
iDcohasrentia:  damnateos,  qui  admic- 
tunc  pofle  empKycieuum  fervituccm.^ 
€cr«IUfaiEnidnm  cooftiioere  rupec  «ft 
c«»l0iiflttiimif  gfgMt  aittMngoftJli 


mihtcream  bcareadloOgimcempafk 
cum  faoc^mtnuSjquimnrumfruAum 
»imiiiiiwn>  Quc  DoaoNMi  fenten- 
tue  joaicaooftraiD  refokaioatiici  pM 
ccdunc ,  camqueconlirmaiic^iCttOitan 
pcrcoDilituCioncm  ufusfrui^us ,  quam 
|>er  locacionem  ad  lon^^uTn  ccmput| 
Qooccdatur^teridomiDiuiu  utilerjet^ 
ftteni^flaimBlia  pdMio»iiac.  vidMQ 
cA  apodValafiwm  /•r«tfwf  i^/. 
««I».  4.  3.  &  apud  Cftld.  ^  r*/i»^^ 
X-.\.H.-^.X^c,  *i.n.i.&^.  alijfque  in  fo- 
ctt,  Vnde  nobi^cum  otiam:  in  fiizitli 
ifocic  Gtma^tf^.iy^^MKvi^^x^ft  Pii^ 
lumiiiiMttilutitti^teei»  laatfioiieiii' 
l^Iongum  tempus  re|  ibaioratui  fufaHn 
vaierc  td  viftBkpo(|Gbfot^  io^ 
Cancis.  v  ^     .  v.ji 

JRatio  hujuspartis  fumi^r  c&,dieA 
lis ,  quift.jure  coitailiiiiiirf»  J!>  i,Mltimst 
f  mT.  tk.^ptr*.  mfbyt^  Oiluoi^^jfiie^danh 
tur ,  ne  emphyteuta  atpti^o  doii^ii^ 
tonfenfu  tr«nsfcrat  tAtliumrcm  cm^i 
phytcuticam ,  jusvc  cnophyteuticumi 
^od  inilia  habct»  iuxta  quodjus  inr 
fielli9i^k|iei!.Oidit<an>l«fi|i^  pro- 
faibois  ftmplit:iter  rem  emphy  tcucicS^iQ 
thcnafi  abfquc  confenfu  dQmioi»|>io^ 
utba?comnia,$.t.  ^  M.  fccunda 
ratione  dubitandi  oro  negativa  parcj| 
difiooltttis  propOut£  e^p|ifau  fuot 
Per  alienacionem  tutem'  ^uppfppritm) 
de  quahrcloquimur,  noo  transfercuj;' 
fimplicitcr  rcs  cmphyteutica,  ncquc 
jus  cmphyccucicum  ,  hoc  cnmi  pcncs 
ipfum  emphytcutam  aiicQanccm  ma» 
Het :  crgo  non  prohibetur  tatisalicna- 
tip.  PrMoietftaceciam  prohac  pavte 
illa  ratio  ,  quia  prohibita  fimplicitoi^ 
alienadone,  non  intclligitur  prohibl- 
ta  uHa  alicnatio  impropria  ,niii  quatc- 
ous  id  rpe<lat  td  ftvorem  ^  &  conMsq^ 
dnm  CfotiincajttsgratitBirffet  proM- 
bctur  silieoari ,  ut  fuprt  nottvimul; 
QiJod  autem  res  emphytcutica  non 
alienecur  6\&.o  raodo  impropri^  pcr 
iiocacioncm  ad  longum  tcmpus,  aliavc^ 
ntioM ,  qntejus  pofTeiio  tlteri  tcqmr 
fafyt  »090  fpeaacadcooiiiodBm  do-. 
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lant,  neabfquccjus  confcnfu  fcs  cm- 
phyccutica  ^ilicnctur  j  fiquidcm  t?ilis 
Blicnacio  folum  fit:  pro  temporc  ,  quo 
jusempliytcuticum  adalicnancc  fpcc- 
kat,  «oquti  )u>e  r^oluto ,  inaa4cJrci 
libera  i  ^i^go  non  dcbct  iQteliit;i  pro- 
hibita  per  legcs  fimpliciter  prohiben- 
tcs  rcm  cmpl\vccucicaai  aUcfuri  dor 
mino  irrcqLiifico. 

lojr  Qiiamvis  aucem  lixc  vcriora,  &; 
espedtcion  Vfdeancdrin  pundio  jurls, 
&  protttU^ibhoitilrttfa  l  tiin^iiin  praxi 
fcmper  cohrulendum  eil ,  ucetiamad 
cjufmodi  alicnationcs  improprias  do- 
minus  confulatur,  Tum  qula  ukra  pro- 
hibiiionem  juris  fcrd  fcmpcr  iQterve- 
nitetpiefla  prohlbitio  domlAI  ytUA^ 
tis  iniditfttAicntb  emphyteiiticD  alieb 
iiari  rem  abfque  ipfuis  domini  confcn^^ 
fu  :  in  quo  cvcntu  omnis  rci  aHcnatio , 
ttiam  impropna,cenfctur  prohibita, 
^t  jam  fi^rs  p8.  adVertimus.  Tum 
jnaxtm^ ,  quia  etiadri  alieiiatitioeft  im* 
propri^ ,  dc  quibus  hic  lo^Utmtir ,  £re& 
quentcr  a  Doftoribus  rcptobantur, 
tanqiiam  a  jure  prohibiraj ,  fi  fiant  do- 
rnino  irrequifuo.  Triplcx  quippc  ell 
'alicnatjo  tmpropria  ^  qoa  rei  pofleiEo 
fimot  cum  aiiqao  cjus  domimd;  jiire& 
•Ve  in  ipfa  re  alteri  coQC<§dicur.  V na 
eA  iocacio  ad  longum  tcmpus  ,  id  cft 
ad  decelinium  j  aUt  ulcra,altcra  cfi  con* 
£c(fio  rei  iq  Emphyteufim  j  aut  fubcm- 
phytetifim»  Xercia  eft  eona^flid  teij 
qoo  ad  ufamfrudum  t  Hoa  poiTc  an» 
.tem  locari  rem  cmphytettticam  ad  lori-t 
gum  tcmpusabfqucconfcrifudomini  j 
&IocaQcem  Inciderc  in  commiifumj 
teneB^fcla^s  altjs,Gao3a  dte$f,^t6.  U 
$»m ,  ttbi  teftattt^  its  •foiiicatnoi  fiiilfi* 
perSenatofcs  regios  in  quadam  cau« 
fa  Baronis  de  Alvito,  contraquemdaiil 
cjus  emphyteutam*  Caldasplurimos 
teiercni ,  extittSf,  cA^.  i,».  14.  &  de 
fem§jfdUifi$£fi^Ai.M.M,jm&^  i/.ubi 
a£Srmat  hanc  eile  «gmfttBinitiit  ftil-' 
tentiam,  Mol.  diff,  441.    s;  lSc^r«g« 


§1C 

ticik  ioquiini^:^ftVrdttii^  :iiotk 
cxpriraendp  cafum ,  (^uO  locatio  fidiet' 
m  nd  \itam  Ibcantts  ,  6:  idco  poH. 
fcc  eorum  fentcntia  riofi  incdi^gru^ 
cxpobl,  ut  folum  procedat  dc  locatio- 
nc ,  qiiacciim  vica  E  iiphyrcutae  locan- 
tis  finfeiida  nOilfit,  qua:  fdla  poceft  ta- 
dere  iii.praciudicioito  dottiinl  ditelfti? 
tamcn,  fi  m^nshorum  Authonim  ton^ 
fulatur  ,  cciam  de  locacione  ad  vicafii 
locantis  videntur  iritcUigcndi.  Qiio4^ 
iitlam  adiiiittit  Brittus    dtff»  ctp.^i^^ 

SimUttct  Aoh  po^e  ab  em^hyc^ti- 
ta  rem  altcri  emphyteiiricnri ,  fdn  fnb- 
femphytcuticari ,  domino  inconfuiroj 
tefolvimus  fuprA ,  dtff.  i.  jeii,  4.  ».  f  i; 
titm  Vilafco  I  GaafHl  ^  Clildas  P&irey ra; 
^iolinai  fitalijs  comlriUiiicer:  ^lterif 
hi  Authorcii  facild  pOflittcfriteUfgi ;  ui 
folum  loquantur  jiixra  comiinem  fen- 
centiam ,  quac  tcnet  pcr  fubemphyrcu- 
ticatiobemtransferrii  &alienari  fim-^ 
|>]iciter  jus  eiiipbyeeQtictliit,  itaUI  b6d 
fliaiiedt  utiiedotninium  rei  pen^s  fub<t 
emphyteuticantcm,  led  totum  tran2^ 
feratur  in  rubemphyteutam  :  cujiis  bp- 
pofitum  probabilc  clfe,  imo  prbbabi- 
lius  io  Hgore  juris  defi»ildiijuis'  fiffi 
■^.  §.  accameilyGumiicdmiiiiinibul 
fcntenrijS  in  praici  recedendQ  ridri  flc^ 
fatis  intutum  i  &  periculbfum  erjt,fl 
emphyceuta  rem  aiteri  fubetiaphytcu- 
ticet,dbmiQo  ifrequificd,cum  Calisfub^ 
emphycettticatio  ftijtca  diAam  cOifiti- 
iiem  reritentiani,  proprtadi^fh^is  eixta 
pbyteutici  alieriationem.  contirieacj 
quflsdomino  irrequifico  ^fieHnori  poJ 
celt,cicra  poenam  commtili.  £t  itaiii 
teiiimiflum  incidere  emphyceucam^ 
qQl  abrqiiedcfmiiii  cofifeniiitiem  AiBl 
emphyccttticat, refolvit  abrollic^Ca!- 
62S  derenovMt.fff.  i6.  ttrte  rtthin^fAm  iii 
&  Britfus  itt  dUi»  ci^,  potttit ,     i.  1/; 
f  fl  ttudiuni.  Ecfupponic  camq^iiarii  ici 
jure  difpoficum  VaUdHli  (ii  j&i  m^ 
fh^K  fi  $9,  sM.^.  ,Itrinl  neqog  ftdTMf 
tam.if^QS  coocedentis  pofle^beni*' 
i^pmdamiiim  cmphyMBriflim  thC4 
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DiTp.  iv:  Sea. 

PRim^  dabii»tiir,i]truffi  reqaira* 
.  tur  confenrus  domini  alieiia» 
tioaem  ncccflariam  >  Rcfpon- 
detur  ncgativd  cum  communi  Uo<llo- 
rum,  quam,rclatis  alijs,  fcquuntur  pi- 
nclus  t.Cod.  de  rtfdndend,  vcndit^ 
idp.  j.  t.  jv.  4».  Bmmamiel  Barbolk 
i»  rmif,  dd  Ordin.  Lufit.  lib.  4.  tit.  )8» 
»,»t.  Caldas  de  extinct,c.6  3.  4. 
Gabedo  y.p  decif.  loj.  n.  4,  Quamvis 
oppoficum  fcntianc  Pctrus  B&rbora/4» 
L «>%^«5«. 58.  /».  »7.  /.  fol»f  nuifUK 
ubi  t8menfatetiirmagisreceptam«fle» 

l.fn.  Cod.  de  jure  emfhyt.  prohibeotedl 
alicnari  Emphyccufira  domino  Irre- 
quifico,  non  proccdere  dc  alionAtionc 
ncccflaria,  &  ica  ibi  rclblvic  pcr  Jafon 
j».  f  tj.  &  per  Ripam  im-L  i» 13  -  #  d^ 
figmnk,  Bxplicatantem  lioc  cfle  ve« 
rumy^nSdo  alienatio  non  cedic  in  prs- 
judicium  domini.  Fundamcntumcra' 
ditasrefolutionis  e(l,  quu  quando  iex 
proiiibet  aiicnationem,  iatciiigiturde 
aliendtlond  Volnntaria,  oon  aucem  der 
iicceflaria ,  utfumirur  ex  /.  \.  ff.de  fuuii 
dptsiit  Xbit  qnii  hdcalteaatio  non  eji  vo-* 
iantaridy  &txL^,  $.  1.  f.de  rebus  eo^ 
rum ,  ijHifuh  tntela^  ibi »  hac  enim  aliend- 
ti0  m0M  fponte  tttttrnm  fitt&ex  /.  dHetts^, 
tkmes ,  tj.  f,  fmUisereifntU,{hi,t&* 
tnatianes  etrim  pejl  judicittm  acceftumin'. 
ierdiiljt  fnnt ,  dHmtaxit  velnntaris  ^non 
fM£  vetujfiorent  cattfam  ,  &  originemju- 
ris  habent  icce(foriami  ubi  notantcom* 
souniter  Dodtncff  detieflariam  alie^ 
iMitioiiem  ntiaqiiacdr  cfcDfisd^intetdiC'^ 
tam. 

lt«  .  Nonlevisautemdi^cultaseft,qu«- 
nam  ad  pradi^tum  cfFcAum  cenfcnda 
.  fic  alienatto  ncccflaria?  Non  pauci, 
quos  refert  Caldas  diffe^fdf,  6.  iu 
eziillitttnme  alieoation^  neceflariam' 
oeoleri,  qusfitauthoritatc  iudicis  pcf 
viam  cTrecutionis  fcntcntia:.  Cui  rcfo- 
luciont  valdc  vidctur  favcrcOrdinatio 
Luficana  Itb.  3 .  ///.  n  §.  . 
hems ,  em  <jue  ffr  feita  a  fenkers  ,  firem  i§ 

♦  • 
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tswtente ,  a  quem  fer  elles  mtdis  ier ,  fem 
emkergo  qne  ne  eentrete  de  egenmemm 

ff\i  poflo,  eine  naopopofer  vendides^iem 
alheados  fem  iicen^a  do  fenhorio^  porqne  S 
dita  c/a»fuU  nao  ha  ivgar  na  'venda  fteiM 
fer  necejiidade ,  &  mandada  da  juftt^g, 

Confonac  jas  commune  in  d.iia  L 
.).jf.  de  rehns  eefwm,  im  fne  pincipij,  \yi 
ex  magi/tritmim  entherifate,  &  §.  1.  ibij' 
ya/ebit  aiieaeiiefrefterjmdieei^  reimksi 

ritateni^ 

.  Nihilotninus  tamcii  tion  cifc  alic-  iif 
Iktti6nem  neceflTariam  adcflcdupr;e- 
diAum » qoas  flc  demafldato  jodtds  ad 
fatisfaciendum  creditorlbus.neque  tol* 
lamaliam  ,  quxhabuit  initiuna  Volun- 
tarium  ,  ut  cui  aliquis  contradus ,  vcl 
fadum  liberum  caufam  dedit ,  vcra  , 
U  commuois  fenteotia  dbcet ,  quami 
itlatis  altjs,  teoenc  Sardi  s^/^r//.  2^4.^ 
nam.  39.  Meres  demaiaratibus.  t.part 
43.  num.  8 1 .  &  Caldas  dt£lt  cap.  6.  nam. 
7.  &  ij.Probatur  fatis  apcrt^  cx  dicie 
L  alienattones ,/  famitijt  erciftunds^  ubf 
eataotum  appellacor  «lienatio  netef^ 
iaria  ad  didum  cfFeAam  ^  ut  non  cen^ 
fcatur  intcrdiiJla,  quas  originem  jutii 
habecncceffariam.  Vndc  fatis  cxcludi- 
tur,  quas  habcc  orieincm  cx  £a<f)o  libc-^ 
ro,  SpeciatimverO)(|00dnonfuf&ciat 
fiorf  amhoritate  judicis  competlentlt 
rem  vendi  ad  facisfaciendum  credito^ 
ribus  j  Conftat  cxeo  quod  fa^lum  judi^ 
cisdicifurfaftum  partis,  l.  fi »bcaufam\ 
Cod,  deevi^ion.6'  /.  eie^anter^  im  frim* 
eipit ,  ff.  depigner^Mf  effim^lmoUi  i 
GrcgorlusLopet,  Rblimdas,&  al^ft» 
pud  Caldas/i/'.         f.  Nequeobilafi  ; 
Ordinatio  Lufitana  diffe  *it.^%.  narH 
oeceflficas ,  de  qua  ibi  loquitur,  non  toI« 
lit ,  quominus  debeac  requiri  dominus, 
nt  polfit  rem  fibi  acciper^  pro  eodem 
prctio  ,utexprellcit>idem  habetnr,his 
Vcrbis  :  Sera  perem  dfenhorie  recjueride 
ao  tempo  da  remata^ae ,  fe  os  quer  tant0 
fer  temte,  Et  idcmferdrcpctitur //7-.  4, 
«fl.)t.  imffitieipie.QiizDdo  autem  ali- 
enaiio  eft  fimpliciter  neiDeiraria,  »!? 
qoaikb  fit  necduifijdr  amSit  fdifiionis* 
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■iYi  rigdrc  juris  videantur  verd,  credd 
tamcn  ,  quodin  praxifufficic  rcquiri  j 
VeJ  admoneri  docainum  antcaliena'' 
«loAein  coDliiiDinan ,  janadirpofitilot. 

legU  LoAc.  /«(.4,^  1/7;  jB.  if»friiu'rpi§i 

*c  non  oporrcrc  alium  domini  conrcri'- 
•ftjm  obcincrc  ,  cciam  fi  cxprclTs  caai 
tumfic  ininftrumenco  cmpiiyceuticoj 
OC-ret  Ibfqtie  domiiil  coBfenru  altcii^ 
fi  ittMi  pomci 

lllud  cciam  (iubio  noh  cai^et,  in  2^ 
prsc^Ji^umcfFe^um  ,utrcs  poflic  aliJ- 
cnari,  iiiconfukodomino,  fufficiat  ne- 
cellicas  ratione  egellatis  i  famis,  carce*- 
ffift  i  abt  capcivicttis  i  \  <|iia  empb^ccur Ji 
liberarinon  pbflit,  hift  £mphyk«U0ai 
\'endat  ?  Racio  dubitandi  pro  partt  af-i 
firnnacivaeft.  Prirao,  quia  bona  Ecclc- 
fix,  urgente  fimili  heccOicate ,  pofFuni 
tdienari  fdcclDfiilco  Sditomo  Pootifice  ^ 
nt  omnifo  pto  com^teftorhabentiSccirh' 
d6 ,  <)uta  bAtdr,  cc%elice  fame  potc/l 
venderc  filiarft,quem  habetfub  fua  no^ 
tedace ,  ut  pcr  tcxtU  m  in  1. 1.  Cod,  depsi 
tribus  ^  quifiliCi  /Ms  difiri^n»nt ,  tri*- 
dant-  coniinUtiitef  Do^ofei.  Nihilo^ 
tninus  pafs  liegati^eft  tommuhis  0(i> 
^orum  in  tip,  t.  ^'nhfis  mgdif  feadMmd^ 
Viitt!tHf\  &  itain  prarti ,  obfcrvari  tcftai 
tur  Caidas  deixtitUf.  c^,  6.  num.  ti, cui 
leotenctfls  adfaMtidttm  elfe.oeflfc»  iiri 
it  ublalkw jpro  ea  r6^'Hv  l<cque  -  ob- 
Ibnc  racionbs  dubitatidrpro  contraria 
ptrcd:  nam  in  i!lis  cafibus  ipfamet  jura 
eamfaculcatcm  conccdunt.  In  noflrop; 
vero  cafu  )us  id  non  ttdmittit  t  hifi  re* 
quificb  dominb  ,ciii  ndii  debdc  infetrfr 
prscludicium^propterHla^  heceflicate» 
crophytcurrs ;  cum  iS  jCtiam  requiren-i 
do  iptUm  dorriinum .  fihi  rubvcnlrc 
^offitf  regularitcrioqucndo :  aiioqui^ 
tiiar«rdinarii  fi#Mi»ilt»fif»3trendii; 
Jiifitoaaus  afiqttateill.lfeceijicacey 
..^inagnumapcrirciufoftrum  adalicnan- 
*    das  EmpliyteUfc<i  domino  incon'*  « 
fultOjCummniEi^nocGrum   •  ■• 
3  :  .pfacjudicio,  quod  tO*»''^!  •'• 

ii*^iaui;3  liiaililiiliimiiMffay^  ..7 


4A 


yfritm  fit  Heteffsrius  tonfrnftts  domini 
%d ulienandm  Emphyteufimtx 

■'.       *  . 

|  .  ri 

"  ^dudoiuuliirMriirS  En^nWfiin  dit 
iUnm  'vir  v  irt  dotem  ,  non  p(f  ad  id  iteceffx^ 
rius  confenfns  domini.  Ncque  tunc  debefitr 
/MttdemiuHn  t  ficus  Mtem  dicendntm  ,jfita/is 
IM&ilKdiicmiineitEmphyteu/im  Jjfimdi- 
1RM»|  li/hsMtmvtiiMmm  jfkiiat^,  v; 

Oniitdi  mulieirdsret  vif  d  ^mphyfcu^i^i 
i»  dfftefh  ^fubfa^»  \  rtt  vir  eam  fihi  incr.ne-' 
tiitr^cotfenfusdoiniitireqttiritur,  ihid. 

^stido pster  dti  E^hyteufim  fpe  dltflt 
flid}  prwn  fe)iientia  uhff/ftti  irr^di  h*ceffam 
rium  cffe  cenfcnfumimiuititam  Mimillk 
tioaem.  n.ti6. 

Ponitur  hujus  fententia  fundeimersturH 

r/riimhicf^htenhi''filr9eiusiy  five  knii^ 
phyteufisdeturiftdwtm  aflimenhfi^  iih  * 
mfiimAtk  >  n.tt^. 

Jmplintur  difl*  prima fententia  i  ir/ pro* 
tedei  i  eiii»^UMhdopMtei^'iitSmph)teuJiiii 
fUein  dtiiMeliem  pr^e^  liem^ 
titetimltfncedii  in  ^Mtre  ditiiite  fHioHii 
& infimredetMiiteferfreifli-  eedoin  HMH 

nr.    •  ■••■> 

•  Jmpiiittir  prJiiered  eiJlHhptlma femem»- 
ieiltiUiiit*hfilnteHiiireifiilrtt«r  feHfeijiO^ 
dmiiiniid  iUenkndAmtAipliyteltfm  infiii 

km.  n.  %tt.  ^ 
■  SecundA  fcntcntiA  tfhm^t  rJ'lcluie  nti 
'etfntiilm  effe  c^nftnfum  d«mini ,  nt psxtP 
f»fntdtftBmpbytevfim'm'd9iim  preftfm 

•  -■        .    ,  \ 

-  Ulniiititt ,  nifi  flii  effei  4e  phfinli 
hinprehenfi  hi  lctmefitiit  rtifiiyieitieii 
ihidem,  '    '     '  ' 

t  Tertid fetilentii ,  i^ii£  jrohihiiiirjudU 
iiinit,ieiiet  po/fepiHm  ffMt  cvi^ff/fiitrtpl 
minkdi^i  Sm^i^iflil^mikiiii  fr90it 
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f  nm  hhedt  tRt  hevM ,  ex  <j»ib»s  jilidm  do' 
40repefitifi)C»nmttm,ficA  hsthett,  w»  ilo» 

Eeijcittsr  PetrtttSsdtfst  v»/f, 
fflmm  in  t*  (tfn  n»H  cenjeri  prohikitdm 
iUienttionem  neceffiriim^  ^Htnde  tsntim 
4gitnr  de  frdjudicis  sl  enMtts,  nnmers 
tii. 

rtrwntfie&ttnjmrt  tn/itdaff,  fefiipn^ 
9er  eUre  Emphytenfim  pre  filt*  ibjqne  ctn- 
(enfn  demini ,  (fHemMdmtdkm  fecnnditmjus 
temmnne^  trefenitnr  rstie  dnbtttmdt^n* 

MmfiwteinU  negsns.w^  it|. 

6etMnds fententiA  afftrmsnt^ «.  it4« 

Prsftrtnr  fecundsjententis.n, 

Etism  /i  selmittamas  prchtheri  lege  Jte- 
gfs ,  dsri  Ennhjtettfim  in  netem  freflin 
skfanetkmiwicenfet^n,  Hdeht»  iwtelii^ 
ftiim  tfe  Smfhjfeif  frtfimn.  etd.  mtwh 
iif . 

^nsndeEmphjtesfis  dstur  indetcmpre 
MwniiereextrMneA ,  m  fttuicejfsrins  cenjen* 
fitteleminif  n,ii6, 

DUbitanir  fccundo ,  utrum  fic 
neccffarius   confcnfui  domi- 
ni  ad  alienaodam  Emphyteu- 
lioi  «s  cawft  ilptis  ?  Plures  hac  le 
lUtogttcndifimt  cafus.Pnmus  cd.quii- 
^mulicr  habens  Emphyceufim  dac 
.  illam  viro  in  docem.In  hoc  evencu  non 
efle  necefranuro  confcnrum  domini 
cenfcnc  cum  alijs  Barbofa  i« /.  «/«/^** 
0n ,    fuh  nnm  %^,f.  felnte  mstrtm,  Va- 
lafc.  ci^iU,  it}«MH».  1.  Cald^  deett» 
tsn^.  csp.io,num,  ^iM  Fragof.  temsi^ 
difp.  lo.  §.  x.fubnum.  6.  verf  nfhiUminus 
in  hec,  £c  mcffito ,  quia  talis  Emphy- 
'Mfis  ooDatkiNittirttmplicicer,  ouuiee 
•ftim  fiibdonmlnio  uxohs,-  &  Iblikiii. 
quo  ad  aliquos  cfFcdus  ccnfecur  tran- 
flre  in  virum ,  quod  cft  commune  om- 
lubusrebus  dotaUbu<,qiUB  virodantur 
inzftimata;,  juxu  /.  i»  rebnt,  Ced,  dejU' 
wtdttunm^:  ^  lioec  demu»»  roveia  eam 
Bmphyteufim  alienari  limplicirer  ia 

i  '-t'       .  ••  • 


diumatrimoniuffl  non  dilToIvitunpro^* 
hibicio  «ucem,  neres  cmphyteaci^  a^ 
lienetur  inconfulco  domioo » pcocedife 
tancum  de  alienatione  perpetua,  juxta 

Barb.  &  alios.quosrefcrt  d^a.^i/^.  tjndo 
addit  bene  Vala(c.  n.  3.  non  debcri  in 
hoc  evencu  laudemium.  Siaucem  mu* 
lier  illa  io  dotem  darec  EmphytcuQm 
flsfttmatam»  «ftimadone  vendicionem 
facicncc ,  monec  benc  idcm  Barb.  » 
ncccITarium  ciTe  confenfum  domini  1 
quiaciTecaUcnatio  pcrpctua,  &  firopli* 
citer :  &  idem  tradit  Yalafe. «.  3. 
addens  deberl  time  laudeaynm ,  ubl 
-Emphyteufit  fic  tradltur  marito.  Simi» 
licerrequiriconfenfumdomimobean* 
dcm  rationcm  ,  quando  muiier  daret 
EmphytcufiiD  viro  fub  tali  pa^o»  utci 
fibilucrarecor.,  docecBtrb.  4kW,  ty. 

Sccundus  cafu&cIl,quando  paccr  dat 
EmphytcuGm  pro  dotefiliJB.  Varijad* 
niodum  hac  in  rc  funt  Do^orcsquo- 
rum  placicA  ad  trcs  principalcs  quseili' 
ones  rcduci  polfunt.  Priqia  abiolut^ 
iiegac,efle  neceCarittm  coofhnfiim  do- 
mini  adeiafoiOdialfenncioncro.  HanC 
cenccSpecuIacor  tit.  de  Ucsts,  «««r 
sliijHSynHm.  ^ii. *lus  109,  &  ibi  Joan* 
Dcs  Andr. Jafon.  ^ /. num.xoj, 
Ctd,  deinre  emphyteutice ,  Hypolicus y?»- 
fiiUiri  44),  iw  fine ,  Padilha  4»thewtict « 
rM,f  tej.  Ced,<emmnnis  de  legstis, 
Gsmidecifitj.n.i.  &decif  141.  n.  1. 
&  5.  &dec,t^.  n.  6.  ubi  dicic ,  hanc 
efle  magis  communem  opioionemVa- 
lalc*  diSt  ttwfnhtt,  xiyjt  wnm^  Cabo- 
dwf  t.  p.fht^,  103. »,  4.  Mol.  41^,  4^f. 
«r.r  Fragof.  temsi.  difp.xo.  ^.i.».  5. 
Auguii.  Barbof.  in  additionib.  sd  remiff, 
Ordinstienis  Lufitsns^  Itb.  4.  tu,  jM.iSo. 

Cialii  quoste6rnacyidenKjeciaaKi»i 
lifrc  Brittui  im  t,fttwit ,  f.  a.  js^- if.'n^ 
91td.de  iecs/t, 

Hujus  fcntentia;  fundamentum 
fumitur  CX  diHsJsthenttes^  res  ,  cfiie, 
Ctd,etwwtmwin  deiegtiis,  ubi  .res fubie- 
acfdliaiciMr&oKeMH  ^RAibte 
permittuntur  alienari  iftfifiakaHifiidi^ 
tii^fcldoimlonitpfopttg  anptiat  1 9c 
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€xl,lin\li ,  C.  de  litigitfit^  ubi  non  ob- 
ilante  prohibiciocei  ns  res  litigtofi»; 
^ienennir ,  periDittitiir  earum  alteoa-' 

Cio  notnine  docis  j  vel  donatioois  aoce.' 
nuptia'?.  Probirur  praeccrca.quia  quan* 
do  pacer  cbtEmphyccufim  pro  docc  fi- 
liz  ,  talis  alienariociineccirarii,  /.^«i 
lihtras  t^.  f.  dt  riim  mwftitanimt  ad  -tiiew 
aactonein  autem.  neccflariam  nonre.* 
guiriCilC.Conrenfus  domini.  Alia  fun- 
damenta  vidcri  polTunt  apud  Valaf^ 
cunn  fupTA  quidupiicitcr  hanc  fcnccn- 
tiam  ampUat.  Primo ,  uc  procedat  eci-> 

•  am  quaado  pater  dat  Binphytenriia 
f  '■  filio  inidottacioncm  prdpccr  nupcias  i 

pro  quaampliationc  rcfert  Speculato- 
rcm ,  &  Carolum  Molineum  Atque 
idcm  tenet  Molina  difput,  4  61.  nnm.  7,- 
tiamdos,£c  dooatio  propcer,  nupci« 
at  a  pari  procedttiic.  Seenixio ,  uc  proMi 
cedateciam  in  macfe  docance  filiam , 
&  1  n  fracrc  dotante  fororcm,  juxta  Bal- 
dum  in l,y»limt£S ,(»1,  %*C»  dfifideictm* 
mijiis. 

Qsinedam  idem  Va(arcu9,^M/Siil# 
f f . /jW»  abfolutd  vidctur  fendra' 
non  requiriconfcnfum  4ominiadEm- 
phyteufim  infilium  alicnandam*  Lo- 
qucnscnim  dc  quadam  Emphyteu- 
fi  nominattonis  ,quam  paceoces  trao- 
fkriennw  iiiftlimii  nomloamm/lie' 

aiti  Citm  im  h*e  fpccie  in  filium  pUf4 
fjfet  diiexsMy  &  filins  tbintefiMt»  effet 
'  fnectfffirus  t  non  videtHf  incurri  cnm* 
mjit  ^dmg.  Ufon.  conftl,  i^^  .tutm.  3^ 
iifl.- 1<  We^,  Caii  ifmm  -k^^Metlefiimi 
mmm».  it.,df  .twJHf,  &  tx  frddimsfer 
atmiMfltit  ;j^/rtffiiM«  Ita  Valafcus.  Si 
aufem  quara!?  ,  utrum  prima  dida 
fentcntia  procedat,  fivc  Emphyteufis 
decur  in  dotcm  acAimaca  ,five  iosfti-. 
nifita^  A^rmat  Moltfla  i^UI»  itmmi4.ni 
cnmiit  ,^iK»  refcrt.N^gat  uitemVia-ij 

•  la^cus ».  17.  ubi  plurcs  pro  eadem  par- 
te  rcfcrc ,  qui  affcrunt  non  proccdcre, 

■  quando  datur  asflimaca  «cAimationc 
vehdicionem  facience,  quae.  opioio  ce- 

•  •  nenda  eft  yCfim  aflvcadiilooeiii  Sm<- 

lihytBiijbMiilbafmdoiMntflQ^^ 


Q^od  eciam  cum  alijs  femit  Fragoil  tm^ 
m4i,d>fp.\o.  «r.  6,  verC,  eaottamett, 

Uode  ttt  eo  etiam  eventa  laudemiam. 
debeiur ,  ut  ideok Vale&usadverttt;  : 

Secunda  fcntentia  principalisab-  iij 
(b!utda6Srmat  clle  ncccfrarium  con- 
fenfum  domioi  ,  uc  pacct  poffitdare 
Emphjrceufim  ittdoi9empro^liita»Iknc« 
iaquitur  Caldas  de  txtimh* .  n^.  m.  nam? 
^i.  fie  relatisalijs,  Barbofa  in^  Lmfifid» 
ifu.  ^t.num.  li.  ff.  folutd  matrrmonie^ 
Ubi  in  eo  cantum  cafu  adraitcit  po/re 
a  patre  dafi  Emphyceufim  in  dotqm 
filtasabfdue  domitik  cttafittira,  ^ii* 
do  filia  eflet  de  ^etiboislOQinpfdien^ 
fis  in  conccfliooe  emphytcutica ;  uc 
quando  emphyreufiyeffct  acccpta  pro 
Ib,  &  uno  cx  filijs  ;  vei,  fi  eifct  harredi- 
taria,  incujus  cooceffiooe  iia ,  &  c^ 
cert  Ji«n6dea  tteedlkrii;bampreh^fTll 
funt )  eo  quod  tua6  iridcitur  dominuif 
diredus  ftatim  k  principid  dcdiifit  li-: 
ccntiam, ut  Emphyteufis  poffet  adta* 
les perfonas  tranfire :  quando  autem4H 
liafioa  efletde  hi^perrontsvoenftt  nb« 
ccflarlum  eflle  cottfebfiim  domini  pmjp» 
ter  generalem  regulam ,  i.  oitiwd  fCgdn 

de  jttre   emphyteMtird    ubi  abfolut^  hl*» 
tcrdicicur  aiienacioEmphyteufis,  ^o*  -t? 
mino  inconfulco.  Ncque  in  iconcijar»- 
riam^  inqfttit^  ^■4tf^>ti'lfiiiiiirtiiy;i 
ntf».f»^»  Cffd,  eemmiaMiik  siboikgtiiikt^ 
qua  prima  fcntentia  nitittir !  rtanrrvnc 
ejus  decifioni  fit  locui ,  duo  copulachrd 
tequiruoCur>  &  quod  afCcndeos  pro«T 
hibitiongm  aHenandbfeberit ,  Stquoii' 
agatn^  fleiclote  defceodenliamrah  Mloti 
domii^us  aotem  dire^us  pfobii^ 
tionem  vidccur  fecifTc ,  nc  Emphyteo* 
fis  alicnetur ,  non  cft  afccndens  rcfpe-i 
&is  emphyceuc«  ,&confeqyenCer  n&i 
oue  flii)  iftias>iancdeftcndent»ftt^'«t> 
4hiipfltttdomini.  Nequeectam  vide<«> 
tur  tirgere<//V74  /.  ^W//,  Cod.  deihi^*. 
^iefis  y  quia  alicnatio  rei  littgiofac  fo- 
lum  prohibetur  ad  vitandam  frau- 
dem,  ne  de  induilria  rcs  alicaecttr  ini 
aKomcnm  quo  pars  srqoo  tea|rD»  liii^ 
g«e  non  pafik  :cn|tti^irandiB!iidcipio  > 
.  ,  :  B.e'ft  -;  ^^..cefla^ 
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«eflar  in  alienatio^^.  caiifa  dotis ;  & 
MMAdltjk^cotekanp^Cttii:,  quam  ali«> 
cnatto  rct  «mpfayceiicica: .  tn  qua  non 
agitur  de  vitandis  fraudibas,  ied  de  vi* 

r  caodo  pra:judicio,  quod  doixiino  inftr- 
tur,  cx  eo,  quod  rcs  abfque  quscon- 
fenfualicnecur.  bc  quod  candem  pro 
cadom  prima  ianteo^adclucintr,  ali- 
cnacionem  Bmphyteiifisrob  doMm  liUt» 
«fle  ncceiT.iri  Ain»  in  prihiis  non  con- 
cludic,  quando  patcr  cft  divcs  ,  &  ha- 
bcc  bona  iibera,  exquibusfiliam  dota- 
le  paiEt;  Deiode  ^A^  fic  pauper,  Sc 
aliisbop«.CEMK;r&rfiett«geat  tiece(R«< 
tts  danqidc  61taai.ex#QAis  emph|%ecH 
ticis,ca  ncccflias,  ioquit  Barb./*^.  ». 
a7.non  loilicquominus  requiraturcon- 
ictUus  domioii  oam  quoddicuur  pro- 
faiWttth|eiii:UiBDittiomt  mNiL  peocede«< 
^biAdalieoaciQtie  nBoeflaRa ,  iiicdligl> 
^r^qoa^ofllifaoacioiantummodo  ce- 
dit  inprarfudicium  pofHdcntis,  feu  ali- 
onaocis  ;non  vcro  qnando  cedic  ia 
pltBiudiaum  alcerius»uc  in  pnjQfrfici' 
oafii^fo^^O'  cgitaride^iadaa^do^I 
mioi^  cttiua^^rotnde  coofeofiia-etiaac 
aH  'al|ootctoiiem'Afa€eiraciam  rcqoici- 
tur.  •      ■  ■  ' 

f se  •  t  Tcfcia  fcncencia  yCm  tsmquam.pDO* 
Miliotiadiiffreo^  medtamie#  pnbr 
^HdfaatAtiitoflmquOyfi'  ^acer  non  |iafaoin 
^pilifbomi  r  OK  qoibus  rumcieocem; 
doteoa  fiUas  conilttaac ,  pofle  etdare 
Kna^h.yreafim  in  dotem  abfquedomi- 
ncce^renfiif  fccus  auDsm  ,  fiiiabcac  aJia 
liaiuioifti^^fiiflielelKiar  liaoo.ieq|Bali«'' 
tmt  Ajfmoncfi^  %t  jr/  «Invk^&ltoiai»- 
did  dt  Inrro dotfSjiptsji\,^tf„nnm.  7,  pro 06 
•os.rcfi:rc  Barbofa/«/'.*«/».  li,  Sequicar 
isL&udo  AHli^is ,  in<Af.  notaifiii  1  j 
%^.vti^^&feim9fiUiS ,  tLe  fr^hibiufi^di: 
ti^^mr,  yKirclvMrMo,jB6feps:pBQ 
99dem  firoconci^  AHdjjcam  dcUdcjDta^ 
Salicer.  &  alios,  q^ibus  acccdic  An-* 
ton.  dePadilhain  dij^a  Authentica, 
-M^tjfitMiyuii  fmimtaiM.ikiegms ,  n9m, 
tof.  nbtaeAlQir,  qtioiilleec  «r  r«^. ». 

Im,  vldeiterjtaaiite  aocer  JQo&a*. 


resnonpofle  feadumdari  in  dotem 
profilia,€amcnnoii  videri  habecHoi* 
oum,quando  pater  non  habet bon4 

hbera,  ex  quibus  filiam  dotare  poflic  » 
ficut  m  rcbus  fTdeicommKTo  fubjc^is 
rcfolvicur  tndicfd  Anthen4im,res ^(i»4. 
Sc  binc  fumicur  fundamencum  pri* 
nnm  hojoe  ieoiieatic.  Namindida 
Auchentica  folum  pecmitticur  aHeoft* 
ri  fidcicommiflTum  cx  caufa  dotis , 
vel  dooacionis  propcec  nnptias,quan- 
do  pacer  non  habec  alia  bona ,  cx  qui* 
bos  poiiic  compccentem  docem  filijt 
confticoerQ. 

:  SeouadmnAnwlaaMMtt  <ll,qaiA 

in  co  tantu m  cvcnru  ,  in  quo  patcr  alia 
bona  non  habcc ,  urgetnccclluas  alie» 
oandi  Emphyceufim  addocandos  fiiios: 
probibitio  lotem  «kenandl  £mphy« 
tcufim  abfque  domlai  coafimfii  noit 
habcc  locumio  alteoatione  neceflSufat 
fcdtantumin  voluntaria ,  ut  Iri  pri- 
nwi  dubicacione  refolvimus.  Neque 
admitcenduru  c(l,quod  Barbofa</i^, 
OMiiPa^,  opponic,  in  eo  cam&m  ca- 
fii  imnicenftflprobibitam  neceflariani 
alienationein  ,  quando  folum  agiCuf 
dc  pra:^udicio  pofltdentis,  fcu  alicnan- 
ctSyOon  vepo  quandoagttur  de  pr^ju- 
dWu^lvecius ,  quianullo  textu  id  pro- 
ba^ ,  in  fpe^  i  de  «pia  looiiiiBMr,  ro^ 
oeptfuseftnoiiceiiieri  prohfbitam  all- 
enationem  neceflariam  fine  domtnl 
eonfcnfu,  eito  in  aliqcod  cjus  prajudi- 
ctum  id  cedat.  Qi£od  confirmari  poceft 
«rdifiRt  A»tkmtk»t  rVi ,  ^«^,  ubi  agi- 
tor  demagno  pr«jikdicio  fideicom« 
miifari^,  &  nihilomlnu?  eo '  noA  Ob»* 
ftantCi  alicnatio  fideicommiffi  pcr- 
mitcitur  ob  necciricatcm  dotandi  fi- 
lios:  undeafortiori  diceiKium  deali* 
enatlonofimphyceiilb  abfi^uo^domiat 
oonTenfu ,  cum  mulco  ininni-  prfffud}*» 
chim  domino  inferatur  per.liiem  ali*^ 
ciiationem ,  quam  fideicoramiflario^^ 
peralieoacioQem  iideicommiifi,  ucpec 
fcpatec;  .  .  • 

-  Adfaootamoiifiipcftft  difficttlcas,  »s 

re 
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')ure<ioimDtlni>  iuua  primam ,  &  ttrtt* 
fememiaiQ»^oteftemphyteutrdil* 
.leBmphyteurimindotefn  profiUa,abf« 

que  domini  conCcnfu  ,  fiUem  qunndo 
.talis  Empiiyccuta  non  hstbcc  bona  Ii« 
>era ,  ex  qutbu»  liiiaip .  dpure  poiTic, 
4ia.edam  id  poflic  eSQcrf;>  ipedat^ 
•fuf e  Lofieano  f  •Ractb  -dubitaadi  eft , 

■iichabetur.*  B  m  caje  ,  em  qtie  a  foreir» 
•dqnizer  doir  >  oh  dotsr  ^(^td  e(i  ^  4  ctnfa 
-^fornda. )  HM  Ihe  f^g*rk  ^inweniettd  ( fci* 

-fitttiiMf/Mm.'  $:S  t0tlA  vis  ihffitk 
-4-/^*^  9  pttsmtft  ttms^am  Ugkimm^' 
hrf  o.  Vbt^tdcfpoftolartgeficralke^  ' 

.  ut  admoncatur  dominus ,  quiando  em« 
-phyceuca  volucric  dare  rcm  alicoi  ia 

«locem.     .  '  ;  '  j  r-  -r 

Hac  igicur  lege  fpeAata  ceorec 
u^Valarcos»  M4  cntfuUsHme  113.  ««« 
«krr^if.  iFfilfi»mihf  /jlOti  ipoffe  pa- 
trem  darc  rcm  emphytcuticam  in  do- 
tcm  pro  filiaabfqucdomini  confcnfu, 
feu  domiiTO  non  admonito ,  anteqaam 
rem  tradat,aHoqui  tncidere  |n,com* 
miflum.  Idem  probat  Caldas  Je  exfktff^ 
r<^.  10.       31.  &videtur  femireMo- 
lina  diffa  difp.)4^i.  nkm.  7.  Atqueira 
judicatum  fuiire  inqiladam  caufa  pcr 
Senatores  regios  tcflatur  Gama  dectf, 
%i%,mui(iK)ff\  Adlti^Obtbftez  parte 
Brtttut  m  diite  r^.  pMmtt 
t6»  de  locAto ,  diccns  rcqulri  omntnd 
Gonfenfut«  dortiini  j  at  ft  Emphytcufis 
dotctur,non  eDtlioiata  «ftiraationc  tc- 
^dttAooem  tycUcRte^oon  incurri  paroain 
commiiB.  Soadctor  .^«(fieiitemift 
^»m6^»^oU4e9Lgcnetalift:Comprchcn- 
.dlt  omnes  Cafus ,  &  perfotkas ,  etiam  fi 
Jd  una  fitnaaior  ratio ,  quan!i  in  aiia.  /, 
i»  fr*udem\,  ^.  fn /ibiv.  iffiU  ^eaerAt 
lijSf/i  ififi  ie$ifmiHtiOt  ^ff.  4if^4me9» 
V  ipMtffi#s,.ei^t;  ci^.di<^xk*.reg^ 
^pcedat^  geoor^Utet ,  comp^beodtc 
jquamhbet  dotationem,  qua  res  emr 
^fiyceutif;;i  ,ilienctur,i Iive..d6ler  pro 
ilia,  five  pro  cxtranea,  in  qua  ra^^iQf 
^ilracip.  Se^undd,  q^^legi^ad&^ 


delegikus  i  &  frcquencius  dotantur  fi« 
4kr  ,quamextrai)ca«.Quod  autem  in<- 
^datur  io  commiflTom  ^Ti  Emphyteofii 
ahtcr  dotctur/indc  convincicur:»  qota 
alioqui  e(Tet  lexfcuftratoria  j  &  prxtci 
rca,  quia  lUtim  §.  u  apponicut:  pi^oa 
comnii(&  in  aitccr  aiicnantes*  ~  > 
. :  Cootrariaoi  nibilomiaaa  &t9eentUtS(; 
am  tcnctGama  decif.  117.  /irMMr«is;«U 
teftatur,  ita  jadicatuajfiiiflre:pecSina- 
tores  regios  incaufi ,  quam  ibi  rcfert,  \ 
& decif.x^\.nHm  6. Itcm faspc ita  jucii- 
caturarc  vidifre  io  hoc  tcgno  alHrmac 
Valarc  d,f§i^Mit,%ii,  »»m.  1  p .  8t  &at'i 
jQuod  tradlcCabed.  d  decif,  to^mm^i 
ubi  afficmat  admifrum  clTc  in  pri>xi,  ui> 
nead  apprchendcndam  pofTcflloncm 
Kmphytcufis  dacain  docemprofiliarc- 
.f^uifiicur .  domihi.<coqfcnfuSi  vel  ad^ 
mofHtnti^atqueiitaf  :«e9iendom.cfl'it.i 
x|oicquid  ValaftfuteOticradicat/. 

de  jure  eMphy/rutico^ftim.  tO.  &  idcm  tTAii 
ditf  ragoi.  tomo  3.  dtfp.  io.  §.  x.ftdtrttml 
4,  vtrf  cftttrartMm  i$thil»/ftitt$s.  Funda* 
^entium  bujus  ienteHtiiB  eft.  Primo^ 
.quii  lex  fcgia  ittdebecexpooiy  «c  imi 
«devitftrik  jurecommuni,niftoMcot!ara« 
riutn cxprc-frefit:  fcmper  cnim  vlcattd^ 
ert  jucis  antiqui  corrc<flio  ,  quantum  fi- 
eri  ppflicj  fiiC  lcx  nova  pcr  antiquioros 
'^dcSax9Xmtfed<^f^.eti»ris,ffdeJegik»^ 
igitur ,  cum  fccundum  jus  conuBpQC 
pcrmiirum  fitpatri,ut  Emphytcufiqa 
.darepoffit  in  dotem  pro  fihaabfque 
.dotpini  confcnfu,  &  admonitione,non 
Ojbftaofe  /t^^//.  Ced,  dtjttr^  emfhjt«^t,wftT 

l^f)|B^4Uei|ari.EA>phy.reu(im»  ^omlQO 

inconfulco,idemcei>(endumcft ,  non 
pbftanredilcge  rcgia  ,  quavis  abfolutd 
•vecet  dotari  rcm  crophyteutica.omiift 
domini  admonitione,qoia  potei^iOtcU 
^^dcdocjbus,  qua^AQP  daocur  prc^ 
^lvMpf^-mciMtii.t^eoandd ,  qma 
jcauia^oaUs  dia^legi»  tegiic  fuir,.itK 
doQiinus  vidcrec ,  an  haberet  aliquam 
}egitimam  exceptioncm  adverfus  pcr- 
fqQam  dotatamjuc  ihidcm  exprimicurs 
)|fl(e.aot£  cau  fa  cellai  in  domcifm^iilUct 
rH^i9M^r«gi|laiiwjnai^ 
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&  omnletceptfooe  maiores.  Tcrti6 , 
^«iacfltitt  oeodUntis'  femper  oenft^* 
cur  .eiceptii$.ip4»ohibittone  aKett*- 
Kiopis ,  proucfupra  explicatum  eft:  pa- 
tcr  aotcm  ncccHe  habct  dotare  filiam: 
crgo  ubiha^ccaufa  urget,  non  dcbct 
ccnfcri  pruhibitus,  quominus  po(Ec 
*  •  Emphytialim  «lienare,  dofDino  in- 

cofiruico. 

Hxc  fccunda  fcntcntia  mtht  ma* 
^  gisplaccr,quia  cft  magis  confona  aqui- 
lati,  &  pictati,  &  vidctur  cflTc  in  praxi, 
BOQ  folum ,  quia  r«pe  juxca  illam  judi- 
cacumeft,  teAeValaico  d':fU  e»itfutK 
if^.  JNOB.  19.  fedeciam  ,  quia  cumfil^ 
pc  conti ngac  alicnari  Emphy ccufcs  ad 
docandas nlias ,  dominis  inconfulcis, 
son  audimus ,  dominos  de  taltalicna- 
tioni  conqucri }  imo  de  multis  fcimus 
|d  noncoraiTe ;  4c  haoeeile  praiim  vh> 
decur  affirmare  idftm  Valafcui ,  deja* 
te  emphyte»t,  if;  mim.  %%,  ut  illum 
inccrprecatur  Cabcdus  diflo  nnm.  4. 
lilud  prscerea  notanclum,quamvis  ad» 
|iBfliaiiiu»diaA'li  regta  prohiberr  alie^ 
oationem  Emphyiecifs,  etiam  pro  dd^ 
tandis  filiabus.  hano  prohlbiriooen^ 
folum  proccdcre  dc  Emphytcufibui 
profianis,  non  autem  dc  Ecclcfiafticis, 
in  qulbus  fcrvandum cft  juscommune; 
quod  opcimd  ttdveMiejGiMnft  dH'  decif^ 

461.«.  7. 

Tcrtius  cafus  cll ,  quando  Emphy- 
tcufis  daturin  dorem  muncri  extra- 
fle«.Ibquoeventu  ali^ui  fic  diftmgur, 
iwfirMpbyi^ufii  d«»r  in  docem^i* 
lUMa,'requirdtttrcM^nfu8  dodfiiirk 
fcois  autcm ,  f)  detQr  inaftiroata.  kA 
Jafo  n  t»  I.  finA^ ,  uMm,  t  © 8 .  Cod.  de  j»re 
tmphp,  U  imola  /»  cif.  ptuit ,  dc  l&cato^ 

pliiaavcoisrckttWtihCc.  d,  co»/ii^f, 

liaciftidbofc  Berdiom^  d.c^l  p^inU  ^ 

i)tkttivi6  hlc  Author  noh 
ei>n/titiiac  fpt^cfaftcatcm  in  pcrfona 
eitranoa^  Nihilominas  tamencneab^ 
MMu9»S»i\6m  dbmini  confenruoi 
^'alit*<tittaa  Mpliyteuaoi  orQdtfk 


tanda  cxcranea,commuoirer  videntuir 
-fenrire  Do^^Ofes  1 8i1u  enreile  docec 
•Valafetfs  df09  nnm,  18.  Gama  .dm^ 
it6.  »iMe,  4.  &  d!{f»deaf.iif.M,^.ci' 
dccif.  »44.»*>w.  6.  Mol.  difU  di(p.  4^1, 

7.  &  Fragof.  tomo  5. difp,  to .  ^ 
jMbmun.  6,  ver/.fectis  dketidiim»  ideo»* 
.qaeplanevolunt,  qui  exco&tftes  ^ 
trem  a  petendo  confenfo  dpmini  prO 
filijsdotandis ,  nihil  omninodicuntde 
dotarionecxtrancorum ;  quo  manifc- 
ft^  fupponunt  in  his  confcnfum  domi- 
m  requtri.  Ec  vero  indocacione  perlo* 
MextraneK  oeiimc  raiionetv  ex  qui- 
Imu  iiipra  admifimos  noo  oportere  ad 
monert  dominum  pro  alienationc  ad 
dotandas  filias,  Quare  fcntenria  ha;c 
tanquam  communis ,  &  vcra  teaenda 
cft.      •        "•  • 


Vtrkmbtihenspqteflstm  nmin^itdi  ik/ 
■  &ti^hfteufim  poffit  tlUm  trsnsfir»^ 
.  re  pervtamnominattmu  a 
'  eibfiMe  toHfrnftkd»%.  .  .t 


.1  ■ 


..  1 


'i  i  •  ■->  :..J.    *' •      I  ••i..'I 

'  '  !  :   ■     *:  ' )      ■ . , 

Operterein  bec  aftt  gdm^nefi' 
frims fetfteittid  femet, 
(■  At4ffJkttf(eme»$iA  'Uidet*trc0immnnif, 
mifnetinMfif.n.nt. 

ttrkm  ^fmm.  '«dnnmeflufUnnnnm, 
'^nmkb^Mfd^ttti  hsbens  fscHhuemhe- 
minMnJi  td  Fmphytetf/im,  iHsm  iransfen 
tittiio  doH^tiortis  ,  Aut  dotis?  Refpondetiir 
n€g»tive,Honfelttmnu4ndo  emphjteutA  ex. 
preffe  dictret  Je  irmintre  t^Um  ■  perfonsm 
HiSmphytcnftm  dtmti  m^tkif^tii 

wm  ^mmdo  ^fticiter  dic^rte  Ji  i^diitd^ 

re^mdewe^hjteiifim,nmyix9,  ^ 

•ijo.    ■   ■  7t 

,  S^Mnde  hibens  fdcultatem  nominitii^ 
dLM-  amphyteujim,  dicif  m  tefimtente^ 

fi 
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fi  Nm  ffiinffUfre  uU  feffoMM  ,  vsUt  iU 

Mim.  ijo. 

.  Sermfiiiumjus  LufittnMm  JuhfiicmUdm 
.  U^HHttfHmdi  di  .  Emphytenfim  «/fffr.W 
tMHem ,  videtw  eernprebtnjsfictihas  etum 
Stntifefendi  irrevcJnlttef  im  f^tf^mtitf 
mtmindtnM.  n,  . 

Hdbens  ftcHltAtem  nomiaancii  ^npnpa- 
tefi  rem  ^endere  irfe%niptnd§mit^*tt»m, 

M7 .         TTbitatur  tcrcio  ,  utrum  quando 
.1 .  Jf  Emphytcufis  conceira  eft  cum 
.       potcftatc  nominandl  oportcac 
roqulri    *ut  noipiiitfi .  domiouia 
liocMtbftbeiM  calem  port (Utem  po0)¥ 
^mphyceufim  transferrc  per  viaano- 
jntnationis  ?   Refpondct  affirmativd 
Gama  decif.  n6.  k  nMm.^.  ubidicitboc 
maximd  proccdcrc»  quando  m  ipfa 
conceiliooe  efflphyCflOflca  apppfitaAft 
fexpreirapcobibiao.>tiefiMabir<iiie  dth 
minjLflOricenru  alieooturt^    S.  addi^ 
fiukra  nominationem  adjiciatur  titU" 
lusdotis,  autvcnditionis  ,  nullidubi- 
uoiefTc ,  quod  domini  concenlusi  rq* 
auifiajturttoaeceriMildefi^eiwm  diceat 
qiiai  i<quandoroUnomiEiatiointerv«<f 
liic .  adieaa  ariqna  daurula,  per  quam 
dominiu  transfercur ,  utclaufula  conf» 
lituti,  .  vel  refcrvationis  ufusfru<?\us} 
atijvie  ita  firpius  iudicatum  fui0*c  a£c* 
OMt».  ^juslondanicoCiimefty.quifltpei 
taltinfi  cranslationem ,  «M^  .al|MatiiC 
Empl^rCi&ttfis :  ad  hanc  autem  alieoan^ 
dam  ncceffarias  cft  confenfus  domini* 
tam  fecundum  jus  commune  ^  quam 
fecmidum  Lunuoum. .  '  .  v.  ' 

,28  ;GpntMcift'nihilominiil  iincqaiijrf 
qpdd  fiSltictC  habcns  poteftatem.Oi^ 
minandi,  poflit  Enophytcufim  tranf- 
ferrc  iiralium  pcr  viam  nominationis, 
^minocncQnfulto,  ytdctuc  commu^f 
Bis.  .  H»nc:ttinc9  HoHwk  diff,  ns. 

Rdbellnf^.«M^i(^2i»^'/KrM,A./4(r<^ 
/ilb.  .ijk:f«  «7. /if.  iiriYalai^BM^iinviiwil 
fftyf.'  t  *^  •  doceo^ ,  -qttamrii  pcr- 
ibo»  nominata.  dehntf  jii^v^fua  ^utis 


VII:  §.  m.  -g^ 

reqttirefedomfffitAiiieedm  mtttatfii 

poircdioncm  >  tarrcn  hoc  in  praxi  non 
obfcrvari  5  &  Caldas  deestinfi,  r,  to, 

aiilraiaf  hanclefliSeniiam  ufu,  §t  praxt 
bujusf^iil  recepcam  efle  » ntfi  Oam» 

gravinimus  Pallatij  ^oatof  tiOci  ex« 
citafTct  rftat  etiam  pro  hac  partc  Bric* 
lu%inctp.potnit ^%,x.n.  \<^.  &  i6,  dc  h* 
csta^  nifi  in  conccdRone  Bmphytcufii 
•djic^.eflec  clattftila  prohibem  lltek 
imionenr»  abrque^^CDnfenftt  ddminf'» 
vcrbisadcoamplifTimis  concepta,  tiC 
comprchcndcrct  ctlam  alienationcm 
virtutc  nominationis  faiftam,  FaveC 
Jafon  in  I^  iUtimdyn,  6.  Cod»  de  jare  em- 
fhyi.  quWnnt  itibtvit  dt^m  Icgcm 
uitimam  non  procedcre  quando  itt 
ipfa  cocefiionceoBphytcutica  alienan^ 
di  potcftas  fuit  indolta  ;  quod  ctiam 
fentit  Julius  Clarus  Itb.  4.,  fententiaram , 
f .  Emfhyten{ts , ^n^fi,  15. n,7,&  cft- 
qoe'.eamnni8.(eflceiicia,qoem  loqnen« 
do  ide  feodit  reqOoncuc  plQces«quos  ve* 
fcrt  Caidas  dtEft  r-»/).  g.Qtiam^ 
vis  non  pauci  etiam  repugnent.  Favec 
etiani  Barbofa  in  /.  ufufritilu  ,58.  n,  t6\ 
ff.fHmm  mtifhmmier^siAAwita  non  eiTe 
peceiTarium  admooeri  itonilnmn'^  nc  ^ 
Emphytcufis  transferatuc  in  pcHbnat 
comprchenfas  in  conceflionc  emphy- 
leutica.  Quod  loqucndo  de  fcudis  la- 
t^comprobac  Surdus  «^cr/^.  34.3.4 
te.*  Necjioftr«.ftncenti|e  videcor  re« 
fragari  Cabedus  t .  pxrte  decif,  mu 
ubi  qulvisabfolut^dicat  rtqutrt  con- 
fenfum  domini,  ut  rcs  empbytcutica 
tradi  polTit  perfondB  adcam  nomina- 
ccjcamen  nonyidctar  id.tnteliigere, 
qoandpnominatio  faAa  eft  abeo«  col 
Boiphyteufis  coocclEi  dkcom  faculr 
titc  nominaodi de-qno  t^nm  hfe  ■. 
•gitur.  . 

Fundamcnttim  hu)us  fenteotlA 
eft ,  primo,  quia  fi  oportercc  admo« 
neridemimim  t  Mifenfiim  veab  «0 
^etfcndmdcndam  rem  perfon^AoiiiiA 

natac,  nihil conccflum  eiTct  nominantl 
pccfacuUaccA^  illi  datamadnominan^ 

dum» 
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^um;  fiquidcm^tesltate  feclaira,  ail 
oiliil  aliud  tcnerctur,  quando  vcllcc 
Bmphytcufim  gratis  in  alium  ttanf- 
fcnc  t  nifi  ad  dcnunciandum  domino, 
fie  velU  eam  aliiRMitionein  facere.  Se- 
.Ciiiidd,  quia''eo  ipfo^  quod  <loiniiuis 
fiOnccditfaculratem  nominandi  ,ccn- 
/ctur  confcntirCjUt  Emphytcufis  tranf- 
fcrri  poflit  in.pcrfonam,  quam  cmphy- 
teuu  nominavcrit,dniiinnod6  fitjdo- 
aea ;  ergo  lion^opoitetariiim  conleh'» 
/um  ab  co  petere .  Nec rcfert ,  fi dicasj 
utilc  eflc  domino,  quodci  dcnuntictuf 
hujufmudi  alicnatio  antc  rci  traditio- 
ccm ,  ad  hoc,  ut  poifit  excipcrc  contra 
|>erfonam  nominatam  yfi  forteidooei 
non  fic:  IxSc,  inquam » non  Telerc\ 
ben  c  a  d  V  crtit  Molina  /»/>.  nam-  ..eiiaiai 
poft  traditioncm  potcft  dommus  oppoi 
nerchujufmodi  cxceptioncm  ;  &  co- 
gcre  per ronao?  non  idocxeam ,  ut  £m  - 
phyceufui»  veodat,  feu  crancferat  in 
fierlonamidoneam^tit  ITe,  qaanddBm<* 
phyceufis  'jdeir^olc.'  ad  monaftcrium; 
Tcrcio  dcntqae,  quia  itahsbctpraxis  ; 
^  confuctudo ,  qus  cit  opuma  ieg^um 
imcTpres.         ,v  .\        r  -.ilf  f!.  -} 
;  ..Maaosdob{uiDttlt)^atrilimidsmcihT\ 
<t9  firndum  (it,  quahdohabensfacultaccnt 
nommandi  ,  cransferc  Emphytcufirri 
titulo  donattonis,  aut  dotis?  Quad  du- 
plicitcr  cvcnire  porcit  :  u  no  m odo,  di* 
fsendo<xpreife,fe  noininarecal^m  pcr' 
iboamradEmphyteoitoivcloaBf-iiKi  do* 
nac^autdotatr  alio  modo,  dicenduni 
tantum  fcdonarc  ,  autdotare  Erriphy- 
tcufim  rah  pcrfona:.  Si^primo  modo 
id  eveniaCt  dtccndum  eft  confeqpenter 
fwMBnfenoiiiri  pMiihiid  tndkamMoa 
IH^rtdisadmcmerrdoniinumvlfiideo 
prorfusinconfulro ,  pofTcrcito  tfadi  mo- 
Ritnaco.  lcaici)Cic,&  dcclamt  Cald.is 
^rffficd^,  21.  w.  *//,  ad  finttn.  Nam  quod 
alleQastoni.^^  viamnooiinactonis  ad- 
itfPiAtiirtitalQsnd^toois  ^.autiitotife  ) 
H^Dlmiooic  i&colratom ,  qoami  en^  phy4 
teuca  ex  vi  copce0ionis  cmphyxhitirfl{ 
habct  ad  crirasfercndam  rcmin  perfo- 
cam  oQminaram^  Si  autem^cvema^ 
tm:..>  .'^•i 


•fecbiftdb  thoddi^cM^artakViduaridi** 

"ccndum  juxtaeundem  Caldas</.Y;'4/?. 
de  extihif.  c.\o.  n  \%  ubi  doceC  ,  quan- 
vis  dominusconcciTcritpotcftatcm  no« 
inintitidi;  non  eo  fpfo  cenfefi'«itACO)i- 
ccdiife  ad  donandatn  ;  Vcl  IcgandkYti 
Emphytcufimjipfo  incdniulto,  prajfct^ 
tirr.,  cum cx  donatione  debcatur  lau- 
demium  fecundClm  jus  comunc,  quod 
cx  nominationc  nOndcbctur.  •  •    ^  • 

Nihilomioos  tamen  etiam  inftoc  ije 
cafu  non  oportcrc  admoneri  dominum 
Vefiustrcdo.  Primd,  quia.ut  idcnjCal- 
das  docet  trttfi.  dt  Homm.it.  Em^  hyt,  q,u 
trnm.  S.ucquis  ccnfcatur  nominatus, 
^acis  elt,  qu6d'ei  donetur  Etophytcu^ 
fbab  eo ,  qUt  |»^eftatem  Inbtfbac  ffdi 
mitiandi:  unddpfa  donacio  habec  vioi 
nominationis.  Et  fimilitcr datio  Em^ 
phytcufis  m  dotcm  rationctti  nomi<^ 
naciOnis  obcintec  >  ut  Idcm  Qilclas  tra« 
Hki^i^  le.  d$4«eti»^i  tt.  35.  &rdtf*tefii 
eiig.  tmfi.   Itwm,  93.  &effi,  li-^fl^ifsM 
cnihsferendamr>iaftem  Biisph^cwllin 
pn^rvftlm  nomintitionls  non  opoftet 
adiTibncri  dominum.  Confirmatur^ 
^uia  ^Uando  habcns  potciUcem  ft<M 
iBlMhdi  lcga>rit?UiCQi  Bmphyfeufimi 
cthl^tur  c  u  m  nomii)a0&  ,'ot  optim^ 
Cx'  jtirc  ,  &  Do(^brlbus  pr^bat  iddifl 
CnldsLS  df  fiomtMt.  q.  10.  &  con- 

fcntiv  Valafcus  r«»/i»/f.  ^i.  ir«M. in 

mi;(fl!dlWiimt$  ,m  prfftitired  cetfjfbtkl 

eiint*)/cjHam  i^^afitm  ,  fra  feeduihm'  t  im 
eit^ienisJea/i§)mtuUomsifecttndumii>i»^ 
ruttufn^  '/.'ICO  ;.r.  f.iiibdi;.^!  .".'J'? 

Secand6  •  4)iilirldi^ideiiiffru]^ 

ciimin  fihe  prtneipij  dixifletl eth^y^ 
reutam,cui  data  cft  faculcas  nominan- 
di  ufque  ad  mortcm ,  poffe  iri  vita  fua 
femei ,  ^  icerum ,  ac  f£pius4iominire,r 
ao  p^-ulciihaffit  Mfiiftatiouenir 
cari  prarcedchtcs V  HacinUtaliibttuic , 
fivtalis  cmphyteutainvita  .^aTranft»» 
leric  Emphyteufira  in  aHam  perfonatQ 
ficulp  docis,  anc  ^uam  alioihodo  trai^ 

fereo* 
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fcrcndo  in  eam  omnc  jus  ,quod  in  re 
emphyceutica  habebac  jatttkmfifdcitM 
¥et«iramfhiaaiti»ttoo  poSc  ampKof 
aliam  nominationcm  fsiccre.  Vbi  vi* 
detur  fub  focultate  ad  nomirlandum 
«CQncefTa ,  fupponi  comprohcnfa  pote* 
ftasad  transferendam  Emphyteurim> 
&cotum  jus  efnahyteadcQm,  tltuld» 
ilocts,  ftot  ^uovis  alio,  in  perrona»  no- 
tniAatatni  andd  ^onfequens  cR  ,  non 
cfTc  neceflTanum  novum  confenfum 
domini  ad  hoc  ,  uthabens  facultatcm 
nominandi  ejufmodi  aUenationcm  fa* 
liiaf :  atto^of  tiihil  peculiare,  8i  ammta*^ 
tfonedigoum  inhac  lege  (latudlSCIIri 
cumgeftetale>&triviale  fit»  fitmam, 
&  irrevocabllem  effe  quamlibet  alic- 
nationcm  ,  fcu  translationem  Emphy- 
tcufis  fadam  cx  ttovo,  &  fpeciall  do- 
minl  conTenlb  i  fivtf  Alieoant  habeat 
poteftatem  iioaiiiuiii<li,five  non»quan« 
do  nemini  eratquieflciimiasadraccc" 
dcndum  in  illa. 
Bi  Quod  fi  opponai  j  ergo  habetti  po* 
teftatem  nomrnandi  poterit  ettam  v6* 
jd«feBtnphyt«ufim  i  irttqo&fito  domi- 
iio.  Refpondco  negando  feqoelam  i 
quia  in  faculrate  nomiOaodi  non  in- 
cluditur  facultas  vendendi  ^  fcu  trans- 
fcrendi  Empbyteufim  titulo  venditio* 
ni)  i  auealtooolfofb  %  ili|atdem  per(b* 
ML  neminttAnon  capit  Empliyteafim  ^ 
jtnOrntnaAte)  fcd  i  domlno  j  nomi- 
ntns  enim  ftihil  de  fuo  dat ,  una^ 

dnm de  Ug,  t.  P/o  re  autciA ,  quam 
dtefc6noedit  peHbnttiimjf  eleA«; 
feu  nOfflitiatiBbiiiil  abipHi  pcrfona  ele- 

tftacxigere  portum,  nc  dum  rcmiHi 
vendcfc ,  ut  patet  ex  cadem  /.  nnum  ex 
fdmiiid.  Addciquod  alioqui  fequcrc* 
cur  pra;|tidieittmdomino ,  qul  fittttd*^ 
fctuf  jUme^KMl  <bi  remilifl^^ 
teuticai)^|if<^eoddm  pfd^Oi  dominu^ 
autem  conccdens  faculcawm  nominS* 
di  nonccnfeturconfcntire^  uc  fibiid 
to  ja(^  pf «judicari  liteat'  • 


Pfxfens^ttdjiio  fiikm  hd^  Uculni» 

r  jl^tbUi$Um^ftenliscmceffk 
fedihui ,  (ikidtm  tenfent  nen  ftfffe  UgOH  i 
Jeu  reiinqtti  ftccefffiribui  fdrtecalayibus,fM'i 
lesfunt  iegMsrij  t^lfytutiii^eiifk  dmim% 
ihidem,  '  •       .  . 

.  JtepptfaiimuipribiiHhltiUp^^ 

'^4ndgim^t^fisWe»^^c9nctffkprt 
^ttHufcun^ue  hsreMits,  feJ  tianttmpredefi 
tendentibus ,  vet  dlterius  fecalidris  ^us* 
iitMis,f$tefi  quidmlegdfitlteri ,  nent^ 
itmiHiiipfiifg0»i$  lifpntSf^enfn  Ji^ 
mhri.  n.  1  ly. 

Excindim  fuJkm  imiHit  A^t&i^ 
9um.  136» 

^dmtns  ie^atum  Kquireiur  ubi  hdre* 
ditds  effdditdJttlMtifiefddhfH^ktegmtf* 
fit ,  cenfetwrmftf  ni^i^tefm.  t^em  nunti 

cijntni»k%itut  tmfhyUufti^,  ad/^Uim 
le^M/irfff  trtdeniim  fe^Hiritur  cenfea* 
fusdemtnit  tale  iegetum  itdiet  ^  (jt  hdtei 

tgenHi^  fn$m 

....  1 


D 


..t 


Vbitatur  ejuarto ,  uttum  ad  le- 
gandam  EmphytcuPim  rcqui-'^ 
ratur  confcnfus  domini,  fcu 
^uoddOminttsdd«boftealuf>tl±i5  dtH 
VitatiO  proeedittailt&Ai^in  Emphyteu« 
fi  hsBreditaria ,  Ideft ,  concclfa  pro  ha;* 
redibus  ,  &  fuceeiroribii§  i  duhitanc 
enimDoAorcs,  anquandoEmphytcu* 
fis,  conccditur  pro  hocrcdibus,  fcu  uti^ 
^efftlibas  fucioelbribus^  inieltigatttie 

kl 
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ies funtlegacarij  >  Qua  Inte  duplcx eft 
pikicipaljs  femeDCku  Prima  docet  noo 

iorclligi  cooceflaoi  pro  cfuirdem  fuc- 
ceflbribus ,  &  confequcntcr  ncccfTiri- 
umcflreconfcnrumdomtni,  iic  legari 
polfic.  Hanctenenc  multi ,  quos  retcrt, 
&  fequicur  Caldas  Je  itmiM,  ^intf,  14« 
k  tum,  t.  &  rxtin^.  r.  1  o .  »«M».  t)i.  obi 
apcrtius  hanc  rcntcntiam  approbat, 
Fundaraentum  eftprimo,  quianomi- 
nc  univcrfalium  rucceHorum  non  vc« 
piiint  particulares ,  ut  legacari j ,  &  do- 
natarii,  tjMddtm,  9.  §.  mihit  iniiftft* 
VtffiSMfim.ff.  deedendo.  Secuodd, 
quiavcrbaintciligcnda  funt  in  pro. 
prio  ,  &  principali  fignificato,  /.t.  %.qui 
inpetpetuftm.  ff/fi  Ager,  vecitgAits^  l.  iju^rim 
m^  ff.it  ftean  htmimm  \  quod  maximd 
proccdic  incontradlu  emphyceiitico» 
quieftftridijuris. 

'    Oppolican)  nihilomtnas  fenten^ 
ttam,  qnam  probabiliorcm  judlcamus 
tencntPmclus/»  /.  x.  Ctd.  de  hsnU 
UmiJ,nnm,  tj.Gregorius  Lopcii.finui, 

dtfoi ,  verf.fei  mihi.  Molina  difp.  ^6t, 
Hnm.  8.  Emmanuc!  a  Cofta  de  fHccef^idne 
fe%ni  ,fol.  3p.  &  ali)  ;  quos  refcrt  CalH, 
diclAq.  »4.  num.  4.  Qui  omncs  docenc  , 
^odo  Emphyceitfit  coQceflaellali> 
Oii  pro  fe ,  &  qoibiilconqQeeins  lutre* 
dibus ,  adlegacariumqooquetransfer- 
ri  poflc ;  &  confequencer  non  cfle  ne- 
ccflarium  novura  domini  confenfum 
ad  eam  lcgandano.  Idem  in  funili  de 
feodo  fimpllcicor  b«reditatio  teoecp 
relatis  pIurimfs.Mantica  lih.  9.  decon* 
jecinr.  vlt.  vol.  iit.  xi.num.  t4..  Qua  fcn* 
tentia  probatur  primo  cx  /.  in  conven- 
tionihus ,  ai/.j^.  dc  verborumfignific.  ibi, 
In  cenventienihns  eentrshentinm^  wlnn^ 
iMfem^ethtStifuam  verie  fpelferi fleenits. 
eum  er^e  ed  iege  fandum  veSiguem  mn- 
mcipes  lecAverint  ^utad  ifdredemejut^  qni 
fufceperit  ,fertineret ,  jus  hxredum  tdie- 
.gMtarinm  queque  trensferri  fetuit.  Sc- 
.cundo»  quiaincofibefliooe  talisBiiif 
phyteufis  non  agicur  de  confervanda 
.£uaiiiacoiioedentts,  vd  acclpteaiji^ 


necvcrcicuc  ullum  incommodum  do- 
mini,  cuiiquocuoque  fiicceflbrcpen*. 
fio  foivenda  eft ,  nihilque  e i  a d  i  mitut 

cx  ijs ,  qna;  ipficompetcrent,fi  Emphy» 
tcufis  advcrum  hxredcm  transferrc- 
tur ;  ergononeft,  c^r  in  ejus  conceflio 
ne  iiib  baeredis  nomine  legaqu^ius  non, 
comprehendator.  Neque^obllac  diBn 
t,  qnddsm^ii  fimilia  jura ,  quae  pro  con«, 
traria  fcntentia  adduci  folent,  quia  lo- 
quuntur  ubi  qualitas  materia;  aliud  fa- 
adet,  ut  quandoagtcur  de  conveniendo, 
fiicceflror« ,  fieat  inW!ififif  /.  eptniimi  quia 
adlio  non  dttur  concra  parcicularem. 
rucccfloreitt-,:  nifi  in  fubfidiuro ,  juxta; 
rcgulas  juris.  Dcinde  ad  rarioncm , 
qu2  fccundo  loco  afFcrcur,  refpondc- 
tur ,  etiam  io  concra<^ibus  (Iridi  juris 
licitum  eflk  recedere  a  propria  figolfi- 
catione  verborum,  quando  inBeUigitor 
eame/Tccontrahentium  voluncacemy 
utin  prozfenu  cveiuc  iuxca  d^t^incut: 
ventionibas,  * 

Adbuctamco  lnquires,ucrum  ad  ,.m 
legandam  Emphyteonm  non  cpnceP- 
fam  pro  quibufcunque heredibus,  fed 
Cantum  pro  defcendentibus ,  vel  altc- 
rius  peculiaris  qualitatis  ,  fic  necclTa* 
rius  coofenfus  dominif  Miflls  varijs 
opinlonibofqocvideri  poflTupc  apud 
C3\AzsdeexiieSiene^<ef^^9,  hnum. 
Refpondeo  brevicer  cx  eodem  Cald. 
&  aIijs,quos  rcfcrt.non  efle  nccefl*arium 
domini  confcnfum  adtalem  Empby-.. 
ceufim  icgandarn fccus  autem  adeaai^ 
legatarip tradendan.  Probator,  qaia^' 
legatameft,qusdam  donatio  ceftamc'- 
torcli^a,  ucdcfinitur  /.  legAtam  efi 
37.  ff.  de  leq^Atis  t.  ad  donandam  autcra 
Emphyteuiim ,  fQclufacradi^qoae,con- 
fenfaf  domlQi  neceiTartua  noiieft:tradt 
antem,'dofl|iino,non  admooito,  n5  po- 
teft,attenetc5a9unbDoAoru;quos  la^ 
cdrcfertcos  fequens  Caldas  di^io  cip,j 
10.  Ethabcturcxprcflc  inOr- 

dinatiojaibus  Lufitanis»  //^.  4.///. 
in  frine^e :  ergo  idera  oenfeodoiii 
eft  dc  legato.  Hoc  aucem  tDCelligc , 
qoando^^phyteafis  legaietur  allcui 
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,    wttohit ,  qu*  fioii  dkec  de  cdni^pre^ 

OBofb  to  inveftitiifa. 
)||    Illud  camen  videtar  obilare ,  quod 

dominium  reilegatx  ftatim  ,ubi  haercs 
adictranfitin  lcgatarium  ,  anccquana 
teseicradacur  i  quuJ  fccus  evcnic  ia 
donatione  ance  tradictoneme  ondd 
mifum  non  eft.quod  ad  donandam 
Eoiphyceufim ,  fcclufa  tradiciodc ,  nc- 
ceflarlus  non  ficconfcnfus  domtni,cuni 
Bmphyceuik  per  caiem  donacionem 
aoncransfcracuft  ac  in  legacoalitttrVl« 
dectirdicendum,  c£im  ance  oadltio» 
Hem  fiac  Icgacarij»  AdhoCtamenbent 
refpondct  Caldas  n»m.  ti.  hanc  domt* 
Dij  translacionem  in  le^to  procedew 
&icge:,  non  ab  hominci  acproindo 
Hoa  indo6ercoommifliiin*dum  adcra» 
dicionem  non  proCedititt;  Melius  ve« 
ro  refpondcbis ,  pro  uc  in  fimili  aic 
Gl ofla ,  ttf  /.  f «/  Auiem ,  verf^  iei^dtum  re* 
fmdUvit,f^  q»x  in  frsiulemcreiiitiquim^ 
Vis  legacum  (latim  acqoiratur » ubi  hx» 
Vedicaseftadtta,tamen     leges  fiogi| 
tion  efl*e  acquifitum  >  anteauam  lega- 
tar ius  illud  acccptet.  Quod  patec  ex 
dfcfa  /.  ^ui  satemy  irt  priHcipit ,  ubi  re- 
t^udiaos  legatum  dicitur  non  acquire- 
M  »  &e9t  £  mim  fcut ,  itt  priticiph  ,  jf  *d 
i,  A^tultMm^  ibi ,  &efMdiiute  leg*tsrh 
legAtum^  htrtdis  e^  tlfio  ferinde,  tu  Ji 
le^Atitm  u*u  effet  i  ubiG\oSii,verf,U0U 
effet ,  alias  legcs  adducic  Utrum  autem 
tale  legatum  valeat ,  &  haeres  teneatur 
tUudimplere,  pecica  idominolioen* 
tia?  C  hacenim  fec1ufa,cercum  eft  Don 
poffc  rcm  tradere  )  hujus  loci  non  eft! 
brc viter  camen  dico ,  non  cflc ,  pcr  fc 
loquendo,legatuminvaIidum,  cum  e- 
€tamcetaliena>alidd  lcgari  poflic,  &; 
haeretceiiiBator  talia  legatia  implore, 
(alcem  piSf  jpquivaleosjuxta  gcnerales 
regulas  juris ,  de  quibus  in  maccria  dc 
te/tamcncis.  £c  videri  pro  hac  rc  po- 
teft  Maqcica  lih,^.de  ttMje^,  ult.  v»l.titt 
u.fifiiNkvAii  molttilft^onttttiamett* 
im  partem  rel&tlsDoAoribus,  probac 
g^dem ,  fi  res  feudalis  fucrir  legatn  \ 


daleM,)i|tM<I  «!|tls«BftlaiiItlo  debeacof 

Icgacario,  ex  conjeAucA  voluntatis.  Et 
loquicureitatus  Doftor  etiani  in  cafu  ^ 
quo  jus  feudale  ad  tcdatorcm  pecci* 
ncns  ejus  mocce  cuingui  debuiu 


f^ritm  Emphfttg/ii  p9f$t  dtviH^  iSfr 
'iUtenart  tnter  coh^tredes^  feut§^ 
ttmfbyteutas ,  abfq ue  cttt» 
/enju  dcmiui 

V. 


.  ^  Jtt^Mkmim  kmfi^teu/im  pit 
^ttttieumettatfiim^iri^remfti^  dmi^ 

nt,n.\\j. 

lione^  etiimttecfffjirlns  ctnfenftts  domi' 
i^tMdEnfhytettfm  realiter  divtdeadmi  iutef 
teemphytenttu ,  whiitauUiMfmiiimtwi^ 
fftit.  n.\\%, 

}i«€  timen  iiiteUigitar  dammedi  uim 
hil  Amplitts  fingttlis  Emphyteatis  tribiutar, 
quim  jaxta  cence^ienem  emphyteaticsm 
Md  nmimqntttqm  tttum  jma^  Hiii. 
dem^ 

Vt  cehiHdes  ^  &  fmiUs  cemphjftM^- 
hihentes  jus  eccrtfcendi  ^feu  rtdn  decrefcen* 
di  interfeilienettt  yfeu  remittiut  fuds  par* 
tes^ui»  ef  ueceffirius  tenfeufas  dimiui^ 
fiaunumif  $M  mtnfentii  muliAm^ 

tiites  emph^ftentit  ntn  prohihetaf  %IMIM< 
derefiuutpirtemcihmedi^ikidemi  '  • 

.... 

DUbttatorqQinto«  ntr&m  fim-'-.^ 
phyteufis  poific  dividi»  &alie«»-^' 
nari  iotet  cohasredes ,  fea  co- 
emphytcutas,  irrcquifito  domioo?HaC 
ipfa  difp. /(TiT/.  5.  i.  8.  explicavimus , 
qua  ratiooc  dividi  poific  Bmpbyceufi»^ 
tan  ftBMrittm  ioa  coaiittiii6>0otoiffl* 
conr(^»4uficanum«&  qoaodoetitfi^ 
li  dtvifionc,  &  alicnacione  parrium  ip* 
tm  Bpkfh^fWi^  iottt-cecaifby^u^' 

tas 
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33&  Ih  P^rs  De 

«n^be^^lni^nitttD  ,  xiikth 
Hoodebeatuf  ex  alienatione,atlquam 
llOfiell  ncccffarius  confenfus  domini 
fecileex  ibi  didiscoiiltarepotcfl.quid 
adpra^rentcm  dubicationcm  rcrpoa* 
^adum  fit.  Qusrc  justa tbt  didabre*> 
vltcrhic  dicendum  eftprim^.  Addi« 
vidcndam  Emphyceufinn  p?r  a-flima- 
lionem  ,quafola  ratione  jus  Lulkanum 
permiiut  Emphytcufim  dividt ,  non 
eft  oeceflknu^  CQufcnftis  domiDi ,  quia 
hujufmodi  divifio  ooacft  leipla  dtvi- 
fioEmphyteufis^ledpretij,  neque  ull2 
ipfius  rei  emphytcuiicit  ahcnationcm 
continet,cum rcs  adhuc  maneatindi- 
vifa ,  Sc  to^a  pro>9divitb  ad  cQpmpby- 
tencasrpeAet» 

>}t  Diceodum  (eCund^.  A6  fimphy- 
Ce60mfealiter  dividendam  intcr  co* 
cmphyteutas,  ubi  justah  divifioni  non" 
refiftit,non  cft  nccelTarius  dominico* 
ienfustut  bcnc  cum  Bariliolu,  Fcli« 
no &  alijs  tradunt  Caldas    extiMff^» « 

t.     8 .  VaUfcus     )urf  r/ti^.  m  ' 

18.  Julius  Clarus//^.  ^.y^/r/fw/Zjiyrtw, 
Emphjieufis  ^  q,   xy.   Auc^'^.  Barbof. 
imcdp.fotHtt ^  d^f/tff*»/*» 76.  Fragof,. 
t^Mi^difp.  \o.     }.  num.^,  cftquc  coill-; 
iBUni^ feotcntia.  Ratio  dft,  qula  licee* 
eiurmodi  divifio  contioeat  alienatio* 
Bcm, tamcn  cenfcrur  nece(rana,fpc- 
ftatquead  cxecurioncm  conccflionis  ,< 
qua  Emphyteufis  ita  conceira  eit,  uC' 
lulpiuresdeveoife  pofllt»  oam  domi«i 
l)us,  qui  Emphyteulim  ita  conceiBc,'*. 
non  dubicavit  eam  effe  dividcndamr. 
unde  a  principio  tah  divifioni  confen- 
fit,&  novus  ejus  confcnfus  neccffarius 
noneft.  Hoctamcn  proccdit  quando 
,  Bmphyteufis  dtviditor  aquahter/iil 
ut  oihil  ampBus  coi^m  ex  emjpjiyi 
teutis  tribuatur,  quam  quod  ad  cum 
juxta  conccfnoncm  cmphytcuticani' 
f|>c<flat,  Nim fiahtcr.dividawr,  con< 
Uoetea  divifia  alieoatiiaiibittiEdimiiair 
son  conceflam  ;  &>sea^cieBtec/.  oe^ 
ccfTarius  erit  illius  confenftls  ,^ifi  inteo 
ipfosemphyteutas  fit  jus  accre&endiv| 
ucfta^im  cKdicendis  conftabiL;  -.-  '-r  . 
ir.i 


EmphyteuB» 

^'edes.&fimilcscoemphyteutxhab^    ^  I 
tcs  jus  accrefccndi,  fi  u  non  dectefccn- .  •  | 
di  i ntcr  fc  alicnent ,  aur  remittant  par- 
fecs  fuas  non  cft  neccflarius  novus  do* 
siint  cobfeofiis  i  iccus  autem  quaodo 
empliytcutee  ius  accrercendi  noo  ha^ 
bent.  Ita  Caldasi//r7<>  cdp.%.n.\c,  amfef, 
Ratioprioris  partis  eft.quia  finguli  cok^ 
phyteura'  habcntcs  jus  accrcfcendi  func 
^inpUctter  vocati ,  &  approbaci  a  do- 
mioQ  ad  totam  Emphyteofim.  Hinfi 
enim  fit » utpars  ab  uno  repudiata'fta<^ 
tim  alijs  accrcfcat  t  ad  ahenandam  au* 
tcm  Err  phyteiifim  in  pcrfonam  voca* 
tam^novus  domini  cenfcnfus  neccf- 
ftriot  noilcftl  c&m  a  principio ,  quan- 
do  domioua  taleita  ^rfonam  v6cavit»- 
confenfum  ptasftitcfit  ,ut  Emphyteu- 
fis  ad  eam  dcvcnire  poflct.  Vnde  docet 
benc  Gama  ^^a/.i^i  /r.^.no  prohiberi 
hajredem  emphyteutat  vcndcte  fuam 
partem  cobscedi»  illia  part  conftat- 
conti^aria  ritione ,  littatius  dedaravir: 
mus  dulo 8  »  69. Ex quibus  non pla** 
cet,quod  indiftin<5^^  tradir,relatisa!ijs, 
Fragof.  tomoi.  dtfp.  10.  n.  8.  non  rcquiri 
con^ennim  dommi »  uc  cccmphyteuta 
fiiampilrceoialieoetitaibcium,velcoU  ' 
legam  ciuftlem  Emphyteufis  1  id  cnlm 
Verum  non  eft ,  extra  cafumj  qtioibcio 

competic  jusaccrelcendir  ■ 

■  .•        .  -    >.      .  . 

hrimmpbfiHiiMpeffit  gSiUm^  mtMi 
ttsmtms»  dutnino  irrt^  .  *.  • 

.'..•■  ,',S.^  VI.---'-'  ; 

StJMUARWtat. 

'    ■       -  -    •  :  j 

MtlmtmemtA  fpU  emfhjteutka  dfnxA 
npnftfftthtJiemi  irretitttftg  dmtnei 
Jeem.uitm^et^MemA  fepireti.  mm. 

FiMiti  ^n^hyteufi^  pffefi-emphjteBi 
tdg  vel  ejm  hdrei  vemltU  metiermmmt^ 
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^itdfielfilrh  wkfkgitmiei  yiki^M'Jth 


;  'I  J  phyteuu  poffit  alicnare  me!i- 

to^  fteTpokidscur  titij^v^  Eodeiii 
enim  modo ,  8c  rubetfdnii  pttna  amtc* 
tendi  Emphytcufim  ,  pfohihctut  alic* 
mtio  mclioramcntorum  abfquedoml* 
oi  confcnfu  t  atquc  alicnacio  Iplius  rel 
em  phy tcutictf  i  Ht  |^tiel<^  A  «//^ 
Cm^  i«rv  tmfth^t,  tttm^  «(MkHln»i> 
iris  Do^onim.  Non  proccdit  eutcnrt 
haec  rcfolutio  dc  mclioramcntis  fe- 
paratis  ,  &  pcf  fc  confiftcntibus ,  fcd 
Cancuni  de  folo  affiitiS)  &  Cohacrcn- 
cibus  :iiani  (iqparacft  proprtaOi ,  &  fyf 
pamam  habcntxefldttiofldiii  nequo 
rci  coophyrentica:  accfeftunt  t  unde 
nullo  modo  fpc^lant  addominum di- 
rciJlum ,  fcd  plcno  jurc  pcrnncnc  ad 
emphyteucamj  qui  proinde  coofeodi 
domini  ttonindigct  ,ucea  poffic  iilie.- 
nm  »  nCbcne  advertic  Motina  dt/^ 
46^.  «.  j>.  pofl:  Valafcum,  dejurefm- 
phytfut.  ffu4-^.  t^.HMm.ij'.  Quscautem 
folo  funtaffixa,  &  rci  ci^phytcuticas 
coha;rcnt ,  cedunc  ipfirei)  aCproinde 
fpeftant  domiflliiiEi  i«i  qiio  id  do^ 
tninium  difcAum  »  qu^madmodiiat' 
ipfa  rcs^  d£  idco  qucmadmodum  rcs 
fine  domini  confenfu  alicnari  non  po- 
teft,  lic  ncc  c)uinriOdi  mclioramen- 

Bene  lutem  idvettie  OMBiliitCaU 

H*  das  iie  extinfthm^  tAf,  to.  *t»tti.  50.  hoC 
procedefc,  quandiu  Emphyreufis  du- 
rat,  non  autcm  poftquam  finita  eftj 
nam  cum  fioica  Emphyteufi  ,  po/Dc 
emphyteata»  vel  efos  hiBtei  fecope^ 
rite  ineUorameota ,  qu£e  in  tlla  fccic , 
j>ro  utlat^  eitplicuimu8</^.^r/<'fi?^/<r«- 
-  ii,fe€f.         non  prohibctur,  quo- 
m>nus  poffit  cavendcre  ,aucdo« 
nare .  cui  volueric,  doffll^ 
410'pfOffiit  ittooQ* 


yttkmpojtt  eiHl^hyteutaconJlitueft 
Ctn/urn  fuper  re  emphytvuftcs 
T  •  difjque  C0nfenju  df*^ 


•  /• 


V 


-  •  I, 


r.; ) 


rj 


•.» 


f$tinBtttil0  \  10^  fH^eBitt  efuMMiid^ 

Cenftk  folknt^  diiriri  quindiu  ditrkt  jAk^ 
fbjteutjt  illum  eeHjlituentis.  nuiVt. 

SecMs  4atemdieendum  eji  y  f  m  jpft  cvn- 
iefiotfeemfhytetuicaieicpreffe  k  domino  fit 
frih^m  k  meniikiut  Jtjiis  ceitfittfi  m&^ 


DtJbitatur  feptim6  .  UtrttiVi  ^bmc  t^i 
emphyteutacoftitucre  Cenfum 
fupcr  re  cmphyteutica  abfquq 
dQm^flt  (milbiifilfn^^gaht  a!i()ai,  ^ud^ 
retuU>.t.<//>.r»  0.  5.^.  ^  tt.ti,  iEc 
vidctur  ctiamncgareCaldas  diexUiiCm 
tione  yCap.  y.  nam.  iiS.  ca  rarione>  quia 
Emphyteufis  datur  ad  mcliorafidum  i 

pecxonftitutipnem  Cenfus, 
quae  eftqusdam  illeiiacioois|bitcieis» 
redditur  detetior.  Oppofici  bmilotiii*b 
nus  (ententia  eft  communiii  ^  quanl 
praetct  alios  telatos  loeo  pfolimd  cit. 
Cencnc  Rodoanus/^  rebt^  Ealejiaflicie 
mm  aHeiMtdif ,  f  tf//?.  17.  num.  35.  Fol- 
lcrius  in  pfs^mMticti  Xegtt  Alphonfi  dt 
Cenfibm  ^yerbft  yhujufmodi  Cenfm  fgpet 
tehieSi  So\h  lih.  1.  deCenJtb.  ap.  4.  uum, 
15.  Lara  de  *nniverj*ri\s ,  &  ctppelltni" 
jj,  lA,  t.  cAp.  t^.  num»  to.  Stcphin^ 
CmiiOtiS  difiiftitiitmm  forenfum^Csf^ 
4.3»  MMT,  sor  Qafpar  Kodrigues  at)ud 
Emmanuctcm  Barbofam  «I 
OrdinaKregiimJih,  4.  381  t7« 
Hanc  fcntcntiam  tcnens  in  Cehfii  eon^ 
iignativo  (  de  quo  tantijm  Mc  loqui* 
tetarXSt  AoeuiKilAi^fbbftplt^esiv^ 
fercns.Ar  tai  tttMtnm  tfcum  teniifi 
9rdiit^  rr^.  «nw.  t«i:  Meqt»  tliAmit 


51« 


lil,  ^  Di  Kna})hJ^eufi. 


icfragari  Caldas  fHpra:  nam  folum  ne 
£4C  poffc  ab  'Cmphytcuta  conftitui» 
Ccn^m^caii^^  cir'phyicutK;a  umni 
«empoieyli^  tof»  4uhfi&A  4c  c  noftra 
flutctn  fcntcntia  Ibl^ni  proccditde 
Ccnfujqui  duret.quandiu  durat  juscm- 
phytcutT:  &  it«  dcdaraot  DD.  citati. 
14}    Fundamentism  cA,qiiia  conAitucio 
Ceoiiis  eft  t^mdam  altenacto  impro- 
pria,  queip^moduin>(crViCiis>«  imoeft 
qucdain  rpecies  rervicutis :  emphyten* 
taautcm  potcfl:,  domino  Inconfulto  , 
fubjiccrc  rem  cmphyteuticam  rcrviiu* 
Cii^uae  durct: .  quandiu  jus  cmphyrcu<^ 
li^l^p]  ^diprum  fpe^at,ut  probavimus, 
£t  HiqpUravimus  /c/?.  frxccd,  n.  ^6. 
jff-^.Procedic  autcm  hxc  rerolutio^rpeor 
taca  tantura  prohibitjone  juris  vctan» 
lisalienari  remcmphyccuticam.incon- 
ibico  domino:  non  auccm,  fi  in  concef- 

.  ^fieoe^cjOQ^hyccucica^exprcirp^doiBiM 
fitprohibicuiiiapeie^ablque  ej|js  coq- 
{cnC\}  sTicnctur,  uttoqiicndo  d^confti» 

.  tutionc  fervitutis  advertimus  lec«  ni^ 
fet  ciuton.  98  &  in  fjpccie  tradit  St^ph, 
Qr^ri.an*  'dtfcepw.foreiil^c,  20». 
^ccurn  atijs  4f  V*''* 


ytrum  res  mphyteutica  poffit  fubjtsi 
*  J  vmulo  maioratus  ,  taffUei 
'"'  i^ifQuedmtniimi^.  ' . 

\  SVMMARiOM. 

•  «.••'  •  ■ 

.  .  MtifiM§fftmferfetitmf(^  M  «fmiUf 
Juhjici  af/^ae  eonfenfu  demini:  nen  ita  vero 
temfortlem»  frimafefHemtUk^rmst,  mum^ 

.  ,^eimudy^^ 
gf^p^Jf^cmMgu  AHtbm  frebatnr, «.  tjuf^ 
^  jPreiatnrinfuticiUfiri,  nulUm  J^mft^ 
jteuftm  ex  fdilo  ^  frevidentia  ,  f(fe fuljici 
vinculo  m*ifiratfu  ,  vel  cafella  abfquc  ciM^ 


4.  - 


#/#r       frakatmr  de  Bmfhpieif  pm^ 

Vel  mixti  ,  hdreditatia,  ».  1 4.8. 

BmfhyieupseXfiHe  &  prov/dcntia^  ne- 
^ue  dt  c^infepfiB  dmini  fttefi  reguUnter 
Jk^eei  vifKuU  mahrmn ,  vti  etfeUs  im 
frajndicium  e^rum  y  qui  aeieamfkt  veeati: 
/e<u»  *aiem  Emfhjt^  mieete% 
■/Mreddtaria^  fi.i^.^. 

Nonefi  nece{f4rius  cwfnrfiu  demini ,  mt 
fmfbyttnta  fa^it  fubjieere  rem  emfbytem^ 
^icamanerimifmm^  &  miiveifarimmiei 
quad  duret,  ^ainliit  eUratjus  iffius  emfl^ 
teuta ,  dnmmada  tamen  in  frim*  conce/iens  • 
dominus  exfn^  mm^ebibmit  remaUcm 
eiari,Myif^      k     .  ,  ,  .  • 

Vlfus.m^armit^&mkterfatittrumim' 
f^tum/uffr  aliquibmkeielt  ^me»  effcit  Hkt 
f//e  EcclefHfiica ,  vel  trttdttpJiHiK  ibid*  • 

Licet  res  emfbjMitica  rtlintfuatur  mut- 
iiter  vincmlata  cum  anertanniirerfirij^iffune 
4mttiver/irimm  mam  vitiuiur  >  /ed  /nfiinem» 
UmmH^<KM^niibew,ii,ifK  eemjM^ 

DUbitatur  bAav6,utrum  resetn* 
phyteuticapoflic  rubjici  vincu- 
lo  mavoracus ,  vel  capellrE  fioe 
CQiW(eii(!MdoniMni<»Duplexhac  in  reelt 
^ocentia  principalis»  Prima  alleric ,  fi 
Emphyceufif  fit  perpccoa » pofle  vioc»» 
lari  maioratui  abrqidominiconfenra} 
fccus  vena  fi  ficad  vitas.  Ita  rcfolvitCa- 
bcd.  tf,dtc,tio.iibin,i,  pro  cadc  fentc- 
cUaffeic  B^f..in  JeaMra  ooadum 
typis  excufla,  {v^/,/fUnsfmil.f,  Divi^ 
ffldeler.i.  Eandcm  vitictorapprobarc 
Oam,a<rf*ti4./».quavis  oppofitiiquoad 
utramq;  part6  magis  probavcrit  decif, 
To*m,t,  Sutctiam  pro  cadcmfcnrcotia 
^oqad  prioift  part6  qusdajBi  d9cif10.Se- 
nacns  LuQt.  cujus  meminicidaoi  Gama 
iocifcit.  &  ica  obfcrvari  in  praxi  hujoa 
rcgni  fatctur  Gab.  Pcrcyr.  dec.  26. ».  t, 
^  T'  ubi  addic  lianc  praxim  fcrvandam 
ciTciacque  io  cjusconfirreatlpo^  addu- 
cic>fenochiu^  Rltbinaldujuniore,Bijr« 
fatuin,Cald.  &  alio^  Adducicur  ctiam 
in  candem  fententiamMol,  Jurifta  iib, 
a.  deprimogenijs^  f.io.  ».71.  dum  aflcrit, 
quod  quando  paccc  acccpic  £mphy« 

Ccufioi 
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pro  fe  ,  atque  filijs,&  harrcdibus  fuisft- 
njuI,potcrt  iliam  fubjiccrc  vinculo  ma- 
ioracus  z  .npniuvcro,  fi  eam  acccpic 
pro  Ce,  ac  lili|s(ais,  Qoa  adie^  mentK 
pne  hcredum.  Ai  hic  Amhdr  oon  con- 


Humeftii]B.petlotttnMlkttt  ()ttiindo 

aWbluti^  concefla  profilijs^  &  dcfceo-- 
deotibus.  Ratiocil ,  quia  quilibcc  pof- 
(bSot  calis  Emphyceufis  folum  habet 
jiii  4o.te  cmphyctiicica  pro  tem^rtl 
vltmGtx  t  i|iHi  finiM  debet  fadoadotd 


fidcrac  ncceHicatem  confenrus  doflsittv     fequens  vocacus  cx  vi  COndemiiis  f  m 


fed  folum  praejudiciumfiliorum,  quod 
dicit  obUarcqgado  non  e(t  fada  mcn- 
Cioh^reduoi-^uiidamcntu  buius  fen* 
,  tf^ir  ^1«  Smphyteulb -  fit per« 
p^^«,debec  jSn^pc&iUKura  eil»  pcrpe* 
tuo  pencs  accipientcm  ,  diccc^rorcsi 
unde  nuUa  domvno  fic  injuria  ,  fi  abf- 
que  ejuscoQtfcofu  in  perpecuum  vincu- 
letur,  &  alkiiari  prombeatitr.  St  auccm 
/fit  adTitas..  oon  poieft  etnphyteiita  cf- 
^cereintphif  duret»  .i|iiaffl  conceffio 
permitcit. 

14? .  Sccunda  rententia  afTcriC»  quod  cti- 
.aip.quido  Emphy teufis  cil  perpctua,&C 
li«|#dtcatia»neii  poteft.enipbyteuta  tU 
Ji  odftcerc  vinculum  maiaratasabrque 
confenfudomini.  Hnnccenenc  Molin. 
Thcologus^tfW.  l^dejuft.di(^\  5o8.  n.  t, 
J^ritcus  tn  cpptuit^  S.  s.«.  54./«^,  dt  la- 
,  £4t»t  dicens  eflc  tanquam  veriorem  in 
^faxireiDepliBin.Gabr.  Petcyra  d.  dtcif, 
a6.  ip.  1.^  4.Cubiproeaafiferc  Rolandi" 
num  )  &  Lara  desnniverfArijs.,  &  ctpetU' 

.  ,  /rfc.  I.  f.  19.».  11.  ubi  idemdocct, 
quandoagitur  dc  fubjicienda  re  em- 
phyceuticavioculocapelke,  dm  onerl 
aDniverfarioru  cum  prohibitlone  alte* 
oationisuc  fcilicet  cali  vinculo  fubjici 
non  poflicabfq;  c6fcnfudominr?Quod 
etiam  cxfentcncia  quorundam  Scna- 
torum  tradicGama</^r/yiit8. «.  ^  10. 
Bt  ha!C  mihi  vtdenir  lo  tigc  venor,  pro 
cuti^  maiori  eitplicatiooe ,  &  probati* 
qne  fcqucntes  ftatuo  conclufiones. 

l^tf  Prima  concluno.  Quando  Emphy* 
teufis  cft  tantum  ex  pado  &c  provi- 
«lencia,  incu)nsrciUcecc5ceffioae  mm 
eft  fu6ak  «lentio  bmdnta ,  noi»  potnft 
isnophyreata  'c^  -fiblioere  vincuto 
matoratirs ,  aot  cnpctls ,  fivc  talis  Em- 
phytcufis  fic  ad  vitas  ,  fuic  pcrp^tun , 
id  cil  I  abf(}u/:  iuxuucioac  adcccuim 


phyccuticrij,  qua^domino  vocacus  cft^ 
ica  ut  Em  p!iy  tcufim  immcdiat^  accipi  ac> 
non  a  prxdccclfore  >  fcd  a  dQiniilQ  con- 
ecdcnte » ut  protac  eelebris  tmi»  r 

L  Mmm  e)c  famiUs  ,^pJe fuUidiA  ^f.  dt 
Ug.  t,  Barthbius       mwtiseuift ,  dt 
d^nat.  cgafd  mortis  ,  Molina  de  primfige-^ 
mijs  Jib.i,c0p.^,  n.  4.  Gama  Vw"!/ ijj* 
Caldas  detutmmiti  ^iutft.  to.  mwh^. 
&  Je  f§te/*t,  elig,  o^»     »•  MoUdii 
XheotogliS</i^»47^'  n«w,  ).  &  ca^te-^ 
ri  Communiter.  Qui  autcra  folumha- 
bct  jus  in  realiqua  pro  tcmpore  vicaj 
ru£,nonpoce(lilii  adjiccre  vinculum 
ittaiotatut  ,aut  capeltfls ,  ex  quo  poft  . 
ejus  morteitt  pertineat  ad  vocacos  per 
ipfum, cum  refbluto  juredantis,refol<> 
vatur,&  cxtinguacur  jus  accipicncis^ 
/.  kx  ve^igjili ,     de  pignoribus ,  /, 
ms  Fl9nu^  4,  C9rneU$Jtliei  ^g.  de  jure 
ffcL  .    -  . 

'  Dices,  qoodialttiilai|daitdld  SmiPt^f 

phytcufis  perpcrua  eft  conCcffa  cum 
libera  faculcatc  nominandi  fucceiro» 
rem,poceil  emphyceuca  maioratum» 
^capeltaok  ex  ea  ioftttiiero  1  pomi? 
nando  ad  illam  aliqiiam  fiicmbntdi 
/criem  ,inqutbu$  in  pefpetuum  con<* 
fervctur.  Rcfpondco,  fi  loquamur  de 
Emphyccufinominacioms,qua;ordinar 
rid  concedi  folec  ,  nequaquam  ex  ea 
poile  db  emphyteota  inaioratam  ,vcl 
jcapellam  infticui.qoiaeiafiiiodi  Em« 
phyceufisctiam  in  pcrpccuumcoceira, 
foliimconcedicurcum  faculcace,uc  pri- 
mus  poilcifor  po0ic  nominare  fecundu« 
<e  fccundus  terckim ,  &  fltiileaaertss  f 
amdffnaUiit  hafatt  6ailtft6  aouM^ 
cutkidfeaaptnres  racodToici « vel  «U« 
quam  eorum  fcricm ,  prout  requlritue 
adinftitution£-  maioratus,  vel  capcHac. 
Si  aucem  ^ngazoiis  conceAam 

"Ffa  alicttl 
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•d^iCmptiytetidtn  cuia  tacultaie  no*^ 
miffafKii  in  infinitum  pcrfbnas ,  quaj 
iftcann  fuccedant  ,tunc  qiiidera  pote- 
<itHlc  pfiaius  Qcquirens  tara  vincula-' 
Tc  ad  inftar  maioracus  >  tiointoaiid#  ad: 
^eamcefcafm  aliquam  ^ffonarrum  feri- 
«m»9A  ^uibos  .pcrpetiKtur.  Scd  hoc 
jam  fic  cx  concelTione  domini  .  &  elt 
vetuti  -cafus  mecapl^ficus  ,  qui  nua- 
quamcvcnit.        •   /    .  . 

Setofttla  tooclufio.  Btiam  «pBan«> 
do  Em-phytcufn^  d*  Iwtreditam  con» 
ccfla  inpcrpctnum  pro  quibufvis  hx' 
Tcdibxis  ,8f  {ucccfTonbus ,  vel  pro  ti!ijs, 
^  dcfccndcntibus  ,  fimiliburvc  pcrfO" 
ris ,  qu«  rmt  haereddi,  non  poteftem* 
phyteutailliadfioere  vinCuluw  nrjato* 
ratus,  vcl  capclla  abfquc  confcnfti  do- 
mini.  Probatur ,  quia  iicetcmphyrcu- 
ta  habcat  ius  dilixjncndl  pcr  morccm 
de  ejurrt>odi Emphytcufi ,  fci  non  tan* 
tiim  Eitololi«reditati»,  fcd  etiam  lega« 
tieampoffirielinquerecuivit  perfoos 
cx  comprehcnfis  in  inveftitura  ,  ur  /»- 
pra     4.  probavimus,  attamcn ,  0  ci  ad- 
<icrct  vmculum  maioraius ,  vel  capcl- 
i« ,  cederet  talc  vinculura  in  magnom 
pr«iadiciom  domlni  s  fiquidem  pcr  ilr 
lud  privareturdon^iiiis  fpe  rccuperin* 
di  fibt  aliqunndo  rcm  cmphytcuticam 
<juo  ad  plenum  dominium  ,&  rccipi- 
«ndilaudemium  cx  vcnditionc  illius, 
rst  vincotat»  fiot  invendibilcs , 
$L  inalienabiles  t  emphyteuts  autcm 
nunquam  intelligitur  concefla  facultas 
difponendi  de  rc  emphyteutica  cum 
pra-judicio  domini  »  nifi  quatenus  ab 
ipfo  cxprcirum  fueric ,  cum  ncmoccn- 
leaturvelle  (ibi  prcjudicare  1  nequeia 
concefllione  generali  veniant  <a,  qua:, 
fiinfpccic  poftularentur  ,  vcrofimili- 
tcrnon  conccderentur,rrj;«iIi/»^tf*r« 

Tcrtia  conclufia.  Si  Emphytculh 
fitexpajfto  &  provideiicia,  nequc  de 
coofcnfu  domini  potcfl  regularitcr 
cmphytcuta  maioratum ,  aut  capcllam 
cx  illa  inftituere  in  pracjudiciuro  conim 
qulad  eam  funt  vocasi:  lec^aatem 


11.  Pars  Dc  Etnphyteufi. 


fiEmphyteufis  fithaereditarid,  pritrt^rb 
tim  fi  fic  fimipliciccr  hajreditaria  ,  €t 
tranfitoria  ad  extraneos.  Ratio  priorts 
paniseft,  quiacx  ftipulationc,qua  pri^ 
•Dusacqoiretts  BmphytcuAm  Ifmpeera-t 
vit  proic,  &ali|»,  ad  cam  vocatis  ?nr 
ipfa  conccflione ,  acquificfunt  omnea 
vocati  jus  ad  rucccdcndum  5n  illa,camJ 
que  oUincndam ,  prout  fibi  tunc  con-* 
cefla  fuit  i  qtto  jure'  neque  ab  ipfo  do^ 
BitQo  prrv(sri  poBviat  abfi)0{i  fiio  Udo  ^ 
Veltulpa»'^.  A/  ipt9imfitkm  ,  f\.  de 
gtttu  jitris  ,  /.  final.  f  //r /»4f?*r,  Et  ita  hlOtt 
fcntcntiam  tueri  dcbcntomncs,  qui 
doccntnon  po0e  patrem  ociam  ex  c6* 
lenfutlonnni  ,difponeiO''^'  cjufmodi 
EmpfayteuUxttm  prciTBdloier  fitf onini 
ad  eam  vocatorum»  Qua  dc  re  latius  k 
nobis  agendum  cft  difp.    fefi.  5.  Dixl 
autem  rcguiariter ,  quia  multi  funr  ca-  y-i ' 
ius  in  quibus  ha>c  rcfolutio  fallic,  ut  ci- 
carolooovidebimos.  AIiapBnebnfli^ 
quiaqoando  Eirphyteufis  cft  hsrredl* 
taria  ,  ncroohabct  jus  ad  rucccdcnduni 
in  illam  ,  nifi  poft  mortcm  poffcfTorij : 
&  ita , dum  policiror  vivit,  potcft  iibc- 
de  illa  difponere  ex  ccmfenfli  dOmi<^ 
ni,  cumtnoaencmini  Hatiniuria.  Et 
de  hoc  etiam  a  nobis  plen^  agendum 
eft  loco  citato. 

Si  quarras,  utrum  polljtemphylcu-  i^» 
taabfque  donuni  confcniu  fubjiccrc 
tom  cmphyteutam  oneri  miifarum , 
ve!  anniverfarioni,non  addito  vinculo 
maiomtus,  aut  capella; ,  prohibitior>o* 
vealicnationis  ?  Rcfponderur  affirma- 
tivd,  cum  Lara  d.liif,  1.  de dffttverf,  cap^ 
iy.w.9.contrsGabr.  Pcreyra  4/.  tUcif 
%6  «.^.quia  pertale  onosnon  mutatut 
natura  taliiibonorum;  nonenimfiunc 
Ecclcfiaftica  ,utbcnc  Valafcus  cottfui/, 
60.  nnm,  M.  &  idcm  I-ara  eodem  lib.  1. 

5.  n,  6t.&ltb,  i,cap.  1.  tiit/n.  13.  & 
40.  Neque  inalienabilia.utperValaC» 
tum  cfftijfultgt.  81. ».  8.  &  pluresalios 
apud  Emmanuclcm  Barbof.  in  rm^ 
4d  Ordin.  re^iAtn ,  lib.  1.  ttt.  6t.  ^5. ». 
j.  Unde  non  minus  poflunt  fubjiclilli 
oocri^quam  alicui  ccnfui^vel  fcrvituti: 
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^an  oncra  rupeHoi  adoafGtnils^in^bAi 
pofleab  cmpoyteiita  faperreemphy* 
teutifiaabfquc  domifti  confenfu.  So- 
lum  autcm  durabic  tale  bhus  ,  quandiu 
cluravcrit  jus  ipfius  emphyteuta:,  uc 
notat  idem  Lara,  &fatis  conflat  cx  fu- 
^Ti6i€ti&  f<{f,^dttii  i.  r,  HbiexpHcei^ 
i»ttS(}tioalqttddnient  ejufmodi  oncra 
impofitaabfquccbnfcnfu  dominiiin* 
tcliigictiamho^:  dcbct,  dummodo  do- 
minus  inipfaconccfiioncemphyteuti* 
ca  non  prohibucf ic  eJtprefle  rein  alie- 
narl ,  atibidem  hotaTimils  ^t. 
Vtf  iim  auteitt  >  quaftdo  res  e  m  phy- 
'^*  teutica  relinquereturnuliitervincula- 
tacum  onere  artftivcrfarij ,  vitictut-ip- 
fum  annivcrfarium ,  vcl  potius  fuftinc- 
ri  <icbcat  cx  aHars  libera  adfimtnilifti^ 
Oem  legati  rei  alienv  ^  Hoc  fmadtilil 
toetor  lAT2,M0^e^**$.lt'H^  ^^plfk 
ttttem  vide* 

•  •••••  t 


f^trum  empbyteuta  pojlt  iemitttH 

.  .       Mtiii»i*n^  )fitsdm  ' 
•  mUsMitatiofUffP' 


IX. 


tenuncure  Jete  Miim  Zm^hjteofim  ^ 

tumn  v^ti   '  ■      ^       .     /  Z 
Si  nuter  tmphjtiUpt^  tccepttprofe ,  & 
flijs,poffu»t  filij  eamren»miAre^.n'fi  eO" 
.  rgmfAtificatiofub{€(]Mt»lit.ibid,  ' 

jfttinffMtur  remiffVe  tpeim^in' 

dubitntimts,  n,  Hfj.  ^  . 

rtrhntm^hjteufesffcijen  teipuhh" 
'ts  ,  W^^,  Reauen^s.qUi  etiam  fn»di  pa- 

f9(st»t  dienm ^dfUHU»  irreiHifijfJ 

Biufnudihonii  ttmhteutici  njn  ^ 


•f «f  tnfetfikar  ^eUfit^teas,  netitte  etiatn 
^uudunnxfarteinDithfltrf,  ^idem,  * 

Vominuspoteflfuum  demmiumeltfeffiim 
ulitnnftfineemofeufnemfbjtientM^nVk^^y  ' 

DUbitatur  hODo ,  iitrum  imphy-  tfi 
ieucapolRc#taallciare,  feu  de- 
'mictere  Bof^^^eaiim'  d6iniii6 
bvito?  Refpbndecar  negativd  ex  com- 
muni  fertlcntia  ^  quaih  cum  Bildo,  Ja- 
fonc,&  alijs  tc&entVaIafc;f  jg.yi^ 
ir* 4iPidfcIus  inl,  i^P'^-^'  4'*''. i.  ifimei^ 
Ctekrifehd,v^tai.im6ocet  boce^^  rc-^ 
oeptum  in  Emphj^eufi ,  ftlegbUriceic 
ctiam  crf^fervari  infeudoahtiqUb  i^im 
l.  i.P.  i.n.  7i.  limit.  8.  C.  de  honis  vttt. 
Wol.  dtf^.  14.  &  plures  alij  apud 
KM%^yiaii\i.  intdHf,  oi  t'tmi{,  ihd.reg, 
M,  ^iii,  104,,  liatib  \Blt  ^ti<»#a,if  aia  ijeaei 
oDtitrafttiftilpriAcipiiofuerit  voluhtari.* 
m  ,  tamen  ncntri  contrahenrium  lici- 
ci  tu  m  cft  ab  co  rcccdcre  alr ero  i  huito  :  ' 
undc  qucmadmodum  dominilis  dtrcc* 

tiisteiAetllffbn  dbHifrajbileidphytcu- 
^k6  ,  ica  uc  ab  ilto  AOh  pbfflc  ftcedeiftf 

InaicOcmphyteQlsi  5  itaetiam  tcnctul! 
cmphyteiita,Utrton  poHit  rcfilire  inui- 
to  domino.  Limitar  nurrm  Cahiillus 
feorreliius  apud  Augull,  Barbof./Jir^.  uc  j 
f^oe  IMNI  proiiedac,  qaahdo  Empfifttti^ 
fis  aeccptadrcc  per  matrem  pro  fc  ^  $p 
Rhis ,  quod,  tunc  hifi  filioriim  ratifica-*- 
tio  fubfcquatur  v  pomnc  filij  Empfay*^ 
tcufim  rehtmciafc.  '■  -H^-""^-n: -.^Tr-*^ 
Afia^dQbicatlalllii ,  qu£  Kf6'\S!E6t- 
pofleht ,  ut,4h  fit  heceflarihs;bOn* ; 
fenfasdomim  ad  refcihdehdskm  Vch- 
ditionem  Em^hyccUfifi  bb  la-riorienli'  - 
ulcra,  vel  citra  dcimidium  jufti  prctiJi 
ahc  ex  bencficio  rcfticucionis  tn  inte*  '  f 
gcom^  8iic'e«  pi^distieitr6tetMlJ^ 
do?  itemjah  fit  h&ceflarius.  adper-' 
mufaodam  ipfam  Emphycttifim ,  aut* 
tranfigendum  circa  illam  ?  Et  fimiles.  ' 
confulbo  hic  bmittimus  ;  nam  quia 
circa  ejufmodi  contraddi  ,  &  alie*"^ 
MtiOites  tenefidam  fiti  fatis  tt^tifbi" 
et:  ^SS^  feSidne    hujut  difputstt^nit^ 

Ff  I      '  plicaii* 
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fibtts  dcbcacur,  fulficieoecrdcclaravir 

mas,  quaiido  incis  opoTCcac  adhibc- 
ri,  aMC  Q^Q  ad^U^^t  Qo^iciiiiKi^ 4<]^ 
mani. 

pacrimoniales.,  <|H9S  vylgo  appcllimus 
hodie,  Regitfngat ,  ac  gcncralitcr  fenfT. 
phyteufes  fifci,  vcl  Rcipubltcas ,  altc- 
p^ri  poiBnc  domiuo  irrpqqiritojL  Circa 
tfDam  iqiitramquc  parc^in  ISKl^dlrfHiit 
tac  Ca]4R$.  4»9»fm8  c^p-  i,    Mmt.  v 
&  partcm  ncgativam  fequitur  f*»^.^. 
»5.  falrem  fecundum  jus  Lufitantim, 
iih , 4 ,  Ordin.  tit.-i^6.^. peutti/,\jbi  h abcrur, 
Ht  io  coacqlTionibus  emphyteuticis 
bo.nonm  *ad  coronam  fpe^ftcitiai 
^eivetiir,qaod  circa  Emphytcurcs  par* 
ticalarcs  conftltutum  eft.  \'ideri  cti«m 
porcft  Valafcus   tle  ]ure  emphyi.  n.  i 
Jfuh  num.  i.§.hac  auiem      q.  38.  ;* 

4c  Gama  tUdf,  14.2.  ».  s,  Rebel.  i.  p», 
i/k*  |.  f .  4«  &  F/agof:.iM««  3.  di^ 
to.§.    /*.  n.  qui  omnci  qqo  jud.BnM 

•  phyteufcs  fifci,  feu  rcpisc  corona?,pf.r- 
tcm  requuniuralHri-nativam.  Additquc 
Valafc.  fnprt ,  di<Jlos  fundos  patrimo-: 
niateSjVtitgo  ,  Refr»ett^0s ,  pleno  jure 
<pe<flarc  ad  fucce/Torcs ,  falvo  oanooe» 
qi^i  Regl  dcbcrur.  Ordinatione  autcm 
huius  rcgni ,  lih.  2.  tit.  u.  fpecialitct 
cayci>ur  ,ncejufmodi  bonaalicncntur, 
Ibi  transferantof  in  Bcclefias,  vel  mo- 
i^llaiUvftBt  ioppHboasBeclefiaAfcas» 

'  )SCi^dcaUratieBado  fic  nulla ,  ip&qae 
hona  Rcgi  amittantur  :  fimdifquc  pro« 
I>tbitiopro  DyoaAjs  ponicur  ctcalo(e*> 
gucati*    •  •  .  ^ 

Bjjf  .  Illii4t^deifrhie  nocatiditm ,  quod. 
hooe  •p.oft  alios  cradic  CaMas  itt»^. 
tim3.  cif,  ii./iae^  &  Britmis  m  r^.  ^ 
uiJt  ,§.i.n.  4.  dflocita  ,  Kcet  emph]?*' 
■Cjjutanon  poifit  Emphytcufimaliena- 
rp-do.m>no  irrcquinco,  accamen  ^con-> 
tVfi.^oi^iQaoi  pojlc  irreqaifito  cjoo  foM. 
fif^HhyfiCMlSB  £bum  dominia  i^xmli^. 
tumalicnare  ;atquc  ita  babere  nfilin» . 


tnm.  Confcncit ,  fdatis  plurihus. 
gudinus  Barbofar  in  ctUeil.  dtt  ^l.esf^ 
pvivit ,  locAto^  mm.  7.  ubi  tamcn  cuttl 
alijs  addiE,hoc  fclkre,  quando  cm»- 
phyceoca  ca  vendjdonc  adominod»* 
red>9$idadaflM9ifUiil  ientlret  io  juga^ 
doqibiM.i  &  fimililxis,  a  quibus  immu- 
nis  crat  proplcr  pnvilcgium  ipfius  do^ 
miniditc^i  \  qua  utHicatc  tarcre  dc- 
bcat  apird  cmptotcm»  Hanc  vcro  lifni- 
tacionem»  licctvomnaDem  ,&  in  jiir 
<iicanflo.  «Hiendaoi  ^catur- KinCtos 
«W/ijpr*  ^  ipfe  camcn  eam  non^adaaie.- 
lit  .nifi  incafu  ,  ^uo  dominus  direc- 
lus  habcnsdi^um  privilcgium,miio- 
reoi  penfionem  aprtncipio  impofuic» 
vationo  illiinifnm9^ifatis>  &  maiofif 
ucilicatis ,  quaeniiiph^rtieiiia  obtab)  .pti* 
vil^gtiifli  .podiuri»  .ofittv 

. ' '.      •     •  *  " 
SECTIO  OCTAVA. 


confenfus  dmini  fkjS^cist^ 
Ht  ^enatt.y  Em^hytei^s 

m 

CVm  proxfih^  ft|tuefimttii  nO(\ 
pode  regulanrer  alicnari  Em- 

phyreufim  abfquc  confenfudo* 
tnini ,  vident.*u  cpnfequenrer ;  cfl,qai- 
namconfenfus  fufficinr.iQiu  de  rc  piu- 
tesfatisotiles  func  quxAiones  ,  quas 
M»acqiieeniditi#^  U(4b^cc,  percra^c 
Q2ii»^deexHft^,c4p.  U.&  tt.eastfr^ 
men  quam  brevilBmd  expediemas. 


ftnbt  4ulsfftmm4m  Bmphfteafim 
dmnmS  • 


«7 
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■pfi»  rcqmritttr  exfrfJP*^  ccnfenfns  domini 
nd  F mphyteufim  aliendndam  »  ftd /iiffc^ 
^Hsf^  ipterfretstivut»  n.  tydk 

j3!»Mli$t9iifeufm  re^iusfMwr ,  p  ttffmniu 
^   h  /pftetmrsif»  emfhjteMticc  exfrejfit ,  0 

»57. 

^'in  fiif^cUtcknfehfus  fMcitMt ,  q^ini»in 
fontra^H  oppofiiA  eft  cUufuU ,  ut  non  fefi^ 
efiimiri  Bmfkytei^*  dfqme  licentiddmi^ 

m  f  *•  tf S. 

j^idy  nt  Bmphjteufis  rtpn  fo^it  el/enari 
^hfqtte  expreffo  coiifet^»  ^  vei  liceatist  de*> 

.  <naicioii6tD  Emphyteikris  requi<« 
ratur  cxpreflus  conCchrus  do- 
tnini.»  Refpondetur  ncgativi^,ri  tan- 
tum  iuriscommUnis,&  Lufitaai  dtfpo- 
tcioneflo  l^demto.  Kam  uc^^#wifd 
tifeS^  *>«^»w  t^ySr^.  iaiti  tnoilktoiiliiMM 
l|C  Bmphyteuta^officfCM  eniphyteU« 
ticam  aHcnatc  &tr^derc  ,  foliimct 
\i  prasdi<^otUni  jurium  tcnctur  rcqui* 
tere  domt&Uiiii^  ^  Ut  videac,  an  pro  co- 

iatnhabditAli^ilain  legitfmica  etep^ 

^ionem  ^dhtra  pertbnam,  in  qttihi  all- 
Cnatio  cft  facicnda :  quod  fi  dominuij 
^pft  talem  requifuioncm  non  decla« 
tec  yfaltemintta  dut>s  meACes  v  fe  velltif 
tem  fibiaccipete^  St  j^^etfum  fotMcp 
V^.  iKiil  exoipiib  aLdi^effiB^l^rrnnam^ 
ll^  quam  aliehatio  Intcntatur ,  ftatim 
Bullo  alio  ejus  cohrcnfu  cxpcAaco,po- 
%eft  res  in  prsdidiam  pcrfoham  alie^ 
Harl :  ubi  videi  nbli  ftquiri quod  dd«. 
9iinus  formaliterv  &  CXpltlfeCTiifenH 
tiat ,  fed  fuMcere  ,  quod  confenttafc « 
quafi  intcrpretativ^  ,  quatcnus  reqai- 
litUf  tantundem  non  ofFcrt,  nequc  dic* 
tani  exceptioncm  opponic ,  efloalias 
cizprefi^enoliCttcBmphyt^u^  aliene^ 
tnr.  Qu£e  omnlaeonftantex /.»///»«1 

Cod.  dejureemphft.  &ex  i.regSM  Ok 
^Mff,  tit.  }8.  inprincifio. 

*•*  -  • 


S4t 

phytedtieo  exprcfteMtdinli(;utiDoii 

poffit  empliytcuta  rcm  alicnarc  abtJ- 
ique  confcnru  ,  vcl  abfquc  licenua  do- 
taini  ,tuncvidcturnon  fufficere.quodl 
domimis  ab  emphyccuta  requlfitufl 
Untundemnon  oiSiefac,  neque  exci* 
piat,  fed  tequiri,tit  eitj>Kirecob(entta^ 
flut  faltcm  ita  (e  gerai ,  non  rcpugnan- 
do,  nequeoftendcndo  fe  clfc  invirum^' 
tit  (bfficienter  intdli^acur  cumpofiti«k 
V^cnnrettciKi^ttttnvis  id  l9titi.«zpd* 
hiat^  ftatib  eft ,  quia  illa  ekptiBffiiipfOft; 
hibitio  pofica  in  conceilSone  emphy* 
tcutica  aliquid  ampHus  of)erarur,quant 
fola  prohiblcio  lcgis  vetantis  alicnnrt 
fimphyteufim,  domino  irrequirito;  ^ 
Ifift^nM^otam  proprietascxigic;ot4o» 
iminusaliquo  modo  poficivd  cdfendad 
kJ  quOd  ex  i.  refri,i  Isb.  j.  tit.  95.  §,  uit^ 
faci.s  aperti  coiligitur,  nt  cum  Caldaf 
ponderavimus  diU^     t.feitimk  fts^ 

~'^lfta^nddifl€lbli|jhiAa  emphy- 
teutico  appofita  cft  claUfuU ,  nc  n^iMi 
poffit  Emphyteufis  allcnari  abfc^ue  U- 
«entia  doroini  ,  vidctur  non  fufficer<t 
confenfus  cacicus,  («d  requiri  iicentia 
fcxpteila  I  qniji  ubt  licentii  exigitut 
debetefltisxpiredra  juxta  plurlmos  Do^ 
<Vdrd>r,<)boi*  tefertGaWas.  de  extiti^^ 
up,  «.  «nf».  ji  &  »4.  Kihilominiu  ta- 
mcn  fufficere  tacitura  ,  refolvic  ideoi 
Caldas  «ni».  t)f^  ex  doArina  Panor** 
miktnl  m  eif,  cAiiile&S^  >  i».  de  ceiti» 
>r#iu^»&aiiorulo  i  l^iios  refert.  ISt 
dic?  etiam  potcft, t^uo^  ih  hoc  regnoy 
ciim  agifeur  de  facnhatt  ancdaiildi  Em- 
phyteufim.pro  eodcm  ufurpatur  licen* 
fcia,  atque  cdibfeniil^tutei  OrditutfbA' 
IMm  regiam  tih  iibii^8«N|^ 
Vocabulo  ad  fignilidMi{him  dbmini-fll^ 
fenfumutitur.C^do  pra^tcf-ca^in  p»a- 
Xi non actendi,an Emphyccufi s  onceP- 
fic  cum  iila  exprciTa  prohibitionc^\ 
fie  alieitetUjr  Ad4  oollfetifik,  Vel  haenki* 
domini ,  (cd  (Ivd  tumtaU  prohihicio4i 
fle . iit^ abfolut^  cdnccfla  fic,  foiiim 
po(lulari,ut  Emphytcufis  non  alicDctut 
A9|aiaj»iiS(^ificO|  pro  ii&  ji|ce  cotn- 
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moBrv  8fl»fi«MOtAvetor. 
'15^  •":.'.Si  tamcn  in  contraftti  appofitafit 
claiifuia  ,ut  fine  cxprcfTo  domini  con- 
fcnru,  aut  liccrrtiaalicnari  Honpoflit» 
tunc  noti  iuliicccct .  rcquici  'di^a»o* 
dodomimim  ,ied  cifiec  DecdTaHiis  xx* 
{mefiustUiBs  conrenfiis)  nam  |)aAa  iq 
Gontraflucmpiiytcacico  appofrtaom- 
nino  fcrvari  dcbent,  /.  i.Ctfd.  dc  jure 
tmphyt,  Quamquam  in  hocctiam  cifu 
aoniifiepc^  dict  poteft  >  quod  pT(riubi« 
tiaolieiuuidi  ^bfque  cxprdTo  eoHfenra 
doinini  iateltigitur  ,  dum  non  -crarifit 
bimcftTC ,  vcl  rocnfis ,  qui  dotiiino  poft 
requiiitioncm  conccdicur  ,  ut  dcUbc*' 
ret ,  an  vclic  taocundcm  offisrre  f nt  nl^ 
mifuiii  anteiU0m.tnii(aftaflii  1m  po^ 
fic  empbytitatA  fine^xprefib  iejussO<$n* 
fcnfurem,  alicnarc  :  illo  vcro  traBfaCt 
to,  non  tcncatur  alium  confcnfum 
ftxpedare ,  eoiqupd  lcx  tpfi  fiacultacem 
tribuac  rem  tibbrd  alien^ndij  a;que  eo 
ipfo ,  qnGid  di^imis  toto  e»  tcmpore 
«)MkdoclafCC,.fey«l^  ,  ai)f  non  velle 
tantundcm  offerrc ,  vidcatur  ncglcxif- 
ie  jus  ,  quod  habcbat ,  uc  resabfqna 
qos.corifcofu  alicDaci  noojpoflec 

.  V4rim  dminas  vHelhgatur  ptffi^  : 
tr  e^^fmire ,  (i fitfrd/HU»  .  ; 


§.  II.  ■ 


mii^tht  MHrmi^,  t^undp^sd^vendi'. 

'  Ofpefitn  feftteffliA  defenditur.  n.\6\. 
■  Vbi  Aliettntur  res  prehtbitit  dientri  i0 
f^vtrem  duu^aS  yUUffiffente  y&  tdceHte, 
Vdiet  Mlienttie ,  H*Miitie$4aiiftim  ifopug-. 
wmr^-iim  fefK-  thiim,  ■..  .  .',> 

'  S»lvHittMrfmtdmimifnmd.fimmtm 
xir-  &  fe(j. 

jLegfiU^itat^ifiijcnHre  aidtSiM^  |  pfi^ 


fitiim  h)^et  hcimi  ,  tpmi»  cetifenffts  ffil 
^cfi  tacemi  Jed  etftm ,  <qmmd§  ei  Uviter  • 
wcet.  »,1^3. '  :•       ■•  V  .  . 

SBeoa^tfttvienio  tH,  an  non  re.i^e 
qiiiritb>d6minb>v"fi>ffidac  cjus 

l>Tafcntia  cura  taciturnitaceVoC 
intclligalurtnric^  c<^nfentirc,  ifqucta- 
citusejus  conll-nlus  fufilciar?  Ncganc 
loqucndo  dc  vcnditionc  Emphytcu- 
fis  Cynus  /«  /.  /f».  C*rf.  ie  fmi  emphjt. 
%c  \h\  Albcricu^ ,  cvlhmiyt  \.  Jaferi- ^ " 
aj,  ».  i4.b.&alij  apud  Caldas ,  oVrjr— 
tiffcJ.  ■cap.  ti.  lif»^  f.  &*>t<  f.xem.  Pro  haC 
etiam  partc  ftat  Britius  -tn  'ctp.  froinity 
a.  «ir«r.  deUcMt,  Probatur  priijio^ 
^«<^^:tiKeot>oeoftaror  tibiifenrirtf, : 
c^eft  ;  ut  videaC  fieri  rein  iall^iiMii 
in  pra?judicium  fui  juris,  t^uo  <!cdere 
vidcacur,dum  tacct,  8c  de  illonon  pix)* 
teftatur :  hoc  autcm  mm  cbntincit » 
iqiifliidOffinphyffeiifiir-veDdicur  domi« 
po  pnB{bi]te,&  tacesnift  j^tOA  quia  trm<^ 
phytcuta  fimplicitcr  vcndchs  foiuitt' 
vidctur  vcndcrc  fuufn  domininm  dci-' 
le,  {ccundii  formam  juris ,  fd  cft.  dum* 
xnodo  confcafus  doo-»ini  acccdac  ante 
ttiditionett  :  bnde  JnteHiget  ddi^V 
niMjus  fuum  manefe'fiifvtitt)j  iMqd^ 
opus  fjbicffcdc  i!Io  protcftatij&idcd 
licet  taceat ,  &  non  proteftctur,  ccn*' 
fcri  non  potcft,  quod  confcntiat,ut  res 
«radlpoflit ,  ipfo  irrequifico:  tum,  quia 
ijoiniiiiift  ptohibeie.  iron  |M)teft  ,  ne 
Emphyceufis  Vendacor;  namEm^liy* 
teuu  &  •ilbm^vcndere,  Ei  pretium  re-' 
cipere ,  caeccraque  omnia  liber^  potcfl 
faccre,  duromodo  ad  trodicionem  non 
perveob£:.ergo  qnod--.dotninus  id  fie- 
vi  videfataontyiuiUo  jore  inti^in^ 
gltureedere.icdm'  oihll/rac contra  fus 
illius.  Rerund6,qnia  rcguLu!!;-» ,  ^wf 
Ucet  ^ctnjeniirc  njiittnr  ^  4.,^  df  re^u 
jmis  19  6.  proccdit,  quando  confefVus 
prodeR  cwcemitlnoir.^titcniqtttodbif'' 
Ij  ootet :  tunc  cnim  diftovite  pociiis 
ccnfetur ,  /.  filinsf/ir?iiiias mftteprhi'^ 
cipij ,  f-  de  prectiratcrihus.  \u  pi-srfenti 

^^(cia.non  eft  dqmiao  coff^modum 

coQica» 


T 
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tjonfentirc  alicnationi ,  fcd  potius  in- 
commodum  ,  &  noxium ,  cum  fc  pri- 
vct  ucil  iti^ce  vcodicandi  icin  in  ps  naoi 
conamtflii, 
t(k     Oppofiiaitt  hitiilorninus  fentch- 
tvxvTi  mcrito  cum  alijs  drfjnd-t  C  ulcl. 
JupranMtn.  4..c'^tj,  6i  Augpft.  Barbofa/» 
(ilUciaH,  ad  <tp,ptt»it.  de  iocaio ,  nnm.  4.. 
•ari«iift^iilirarOto&  fingtolaris  A 
tiimfr^MMSi  C^d,  dtfiSby  rrfolvcnst 
quoct  ubi  alienattit'  rcs  prohibita  alie- 
Mari  tn  faVoreni  alicujus ,  illo  ptarfcnte, 
&tacente,  valct  alicnatio  ,ita  ut  ab 
co  amplios  impugtiari  nonponit,  ar- 
fira^io  /» thm^ef^- 1.  tfbefmff.  ielt»' 

fuki%,  /•  ateiies  \ Cmt^ iiefaieiammiji 
t  potcH:  "rinm  indnci  tcxtus  irt  1. 
jcie*fti*m  de  trib  tfo^r.i  acricKf  \\n  ^ 
Si  igitnr^it^  ^  hCH  pTotefiAtnr  ,  Acton- 
irmSrki  tiJuktitlf^Mlmi  trihMfhi  & 
imlk  fMmt  eli  iyi4itm,  Vbt  quafl- 
donhQscie  ^dhsErcdibus  rcm  ad  om- 
ncsproindiviro  fpc(ftancem  vcndidit» 
caitcris  pr^Bfcntibus  ncc  concradicen- 
tibu$,ccnfrtur,  UnufqUifquc  partcm 
fuatn  vehdidtlle  ( b  1 0/iriiaiemmimii 
jf.JeJfiHit^  intet  'birHmi  &  axertmt 
quo  tciitil  rcfert  Caldas  diSt  m^»  tt.  de 
extitr^.  Hfim.  p.iudicatum  ftiiflc  in  Se- 
Hatu  PortucnAcontraquendam  Geor- 
giuia  deSotifa  ^qui  pctcbac  reddi  flbl 
t»artem  eojlifilatti  viili^  ,ijiuecum  ipft  ^ 
&  alijs  ejus  fratribus  coinpeterec  pro 
indivifo  j  ptomiflla  j  &  traditifuerat  iri 
dotem  cuidam  elus  forori ,  ipfb  pra:- 
iehcc,  hec  diffenticnte :  additquc  idcni 
Caldas  baoc  ieiiieiitialn  cobflrdiatw 
tam  poftea  fiiilie  Areftdfiipfetni  Scna- 
tus  Vlyffiponenfis  anno  1586.  Accedfc 
tandera  quod  tam  jus  commune  in  d. 
Lttltimi^  Cfid.  dejureemphyt.  quam  cti- 
ajxi  LufitaOdm ,  i»  diHe  tiii  i  ^ .  in ^imh 
pii » non  reqolric  fimplidter  alioia  do- 
miniconftnfuixi  ad  Etfiphytcafia.alie^ 
uationem  ,  quarti  qui  inducitur  cx  pa- 
,  tientia  domini ,  fiquidem  libcram  facit 
•porcdatcm  emphytcutx  ad  rem.alic^- 
naodam  s  eo  ipfo ,  quod  dominof  ad- 
tiMnita»camoiid«m  non  vlbxtt 


aliquld  opponir.  Qiiarc  mirum  hbn  c/i, 
quod doramus  mtelligatur  fufficicntcc 
COolentlce  ^eoipfo^^uodadfic,  quao- 
do  rcs  aliet^acUi! ,  oee  contradicat  >  Vcl 
tantundem^  ea  offeirat 

Ncquc  urgcnic  argumcnta,  iquae  in 
contrarium  afFeruntur.  Ad  primum 
enim  rcfpondctur,  liancrefiJluiiondm 
«laaRiwfrpfocederc ,  quaddo  4ominus 
iionribloindt.prasiiml.,  domrirotoiiv 
^iis  alienationiscelebratHr  i  feiiMatt 
per  traditioncm  pcrficitur  :  in  quocafc 
fu  ccifat  argumentum.  Addo  aurcm^ 
etiam  quando  dominus  foium  adeft 
telebratiooi  co^traiftut iolficere ; 
t]ood  conc  nbh  contradicac,  bc  ceiifca^ 
tur  approbare  alichationcm ,  &  ccdcrc 
juri ,  quodalias  fibi  compctebac,  utrcs 
nonaiienarctur  ipfo  irrcquifito;  nam 
.ciim  videat  Bmphyceufimvendi,  &  nt^ 
hil  obftec,  quominosilatim  poffir  pro» 
tcflari  ^  fe  nolldut  tmdatti^  donec  ipfii 
intratcmpus  fibi  conecfFurn  delibereCi 
utrum  eam  vciit  pro  codcm  prctio  * 
pland  intelligttur  approbare  Ipfam  tra- 
jiitiofidm ,  atqub  ade6  cedd»  toiUbei^ 
juri  fibi  compecenti  ad  ilU  conttay^nih 
endum. 

Ad  fecundum  rcfpondetiifre.euiam 
illam  ,  £iiutMcet^  locum  ctiam  habere,  '^^ 
quando  ciiiebs,  &  potebs  facild  con- 
tradicere ,  leviter  ct  ipib  ^raibmpco 
conienfu  lcditur,  ut  pfobat  textus 
tn  l.  2.  fintili ,  ff  felnto  mMrinanie^ 
ubi  filia  taccnij  quaiidd  folus  patcc 
dotcm  cjus  repetit ,  pro  conftinticntc 
habefur  ,coquodleVis  admodikm  fic 
lajfici.ctjm  patcr  tencatur  poftc;!  do^ 
tem  filiac  rcftitucre,  ut  habetur  Authenti 
fed  c^utfnvis ,  Ced.  de  rei  ttieeri/e  acfion  e: 
&  textus  irti.  (juAm  Tnl/ercnis.  j.  ^^.funi 
qiddAm,ff.  depecaliff,  ubi.ad  hpc,utfcr- 
Vos  pecutiiitti  habeit/ihAcit}  ^iibd 
domintis  honadimat:  quamvistitillod 
admihiftrct,  iti  qtio  maius  periculum 
ineft ,  ncccffaria  fit  dohiihi  tohce/TlOi' 
Plura  his  fimilia  afFert  Barbofa  in 
q»d  detis,  34.  pih  Mnm,  tyc  ff,  felut^ 
mitfimntin  8^f|,fQiacia  aliii^ 
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B.  Pars  De  EmpIiyteulL 


Jiancefie  comTnuD^  conclufioDCiu  ( 
quaxDvis  ipfe      ooo  approbet;  Si* 
Mlli|€r4!rgo'loopm  hiAwbfo  tlla  regula 
in  praeieBCicaAij  mvo  leve  admodutri) 
ac  ferd  nullunn  pracjudicium  domino 
tacenri  fcquirurcxcoquod  ceiifcatur 
confcntire ;  (» quidctn  pcrtnde  illi  fol- 
jvendhiin  laademiuin ,  &  penfioft:mv 
.vo  ODpkyceura «  ac  fi  ocodo  ooBfiieto 
«lieiiacioni  confentirct.  Ncqucexco, 
quod  fuppofico  illo  pracfunipro  con- 
fcnfu ,  nequeac  cxigcrc  pccnam  com- 
iniiH^ceDferi  poidt  tdlum  prdsjudid^ 
iini-,-  aoclncomiiiodBib  illi  feqot ;  nam 
pacnaHia  non  cd£it  per  fe  ratione  calis 
conlenruspracfumpti,  rtdtantum  pcr 
•ccidens ,  quatcmis  aiieaans  Enaphy* 
teufiro ,  eo  quod  fibi  perfuaieric  domi* 
Dum  ttoentemcoofeotiR ,  excolacor  k 
cnlpa » en  qua  i  n  comaiflbm  ioddereoe 
quod  autcm  is  a  culpa  c^tcufetur,  ccn- 
fcri  nondcbet  prariudicium  domini, 
jquaA  commodo  aliqao  privctur,  ad 
•iqiiod  aiii^ios  habercx:  cimi  ncmo  jui 
habeac,ucalter^  malus«  U  culpabi» 
lis  I  imovcro  quilibec  veUedeb^iiC 
fl^  cnipa  vaceoc 


rtrkmjkjfeha  •  mm»4  dtmhins  /tin§ 
JSm^hitMfim  fiufi  mliausam  ,  i^/i 
irrequtfitff,  fenfiamem  reeiptat  a  novo 
tmpbyteuta  ,  Md  boc  ut  inteUigasur 
Mtitnnttont  confrntire  ,  n^c Jium 
eam  foffit  smpug» 

§.  III- 


SUMMARWM. 

»e(^mdetm  ftnJHmi  sffmntjhsh 

rbi  eunt  [cientid ,  &  tdcitnrnitMte  do^ 
mini  cojfenrrit  ttiqHis  ejmt&He  ^ftdnHtm 
wimteigefisfiifptnemt^  conyemnnt1>t99* 

fgs  ineesettm-cmfut^m  "  " 

.i'  ■  . 


Si  domisau  Undeminm  recipi4t  ^velilt^ 
^fhnrem  renevet ,  pefi^tim  emfbfm 
9ea/tmffti/fe4/ienaS4m ,  iffeirrv^nifite^e^ 
rnxtioni  fi[i/t  cenfetnr  confentifm  iS^tU^ 
mtjfum  remiitere,ee!iemn.t64^ 

BxpltcAtur  Ordin,  Ltifit,  iih.  4.  tit. 
t.  ntfoium  veiit  nem  cei^eri  remittiit  de» 
mnmeeemm^ffmm  y  ^memde  rrcipit  feitfiiemet 
mb^jnae  nonfolntas  mfAfimte  imfildtfemm^ 
mfjfuminc'tait,ihid. 

Vt  dominni  cevfeaSur  ctnfentire  tliem 
m$tsoni  ft^fdjpfe  irre/juifttVyfttis  eft^ei 
femi.femftemm  ftciptet^  fofitjnm  itt^ 
^mfhymfim/mi^  etmmUemetem  i  ^mmf 
vis  (ime  exifiimet « efertetce  ,  m.f^  emt 
notstsem  fenfiemet  fer  deeem  dmmttitteH 
fsdt^n.xt'}, 
'    Nen  tentitm  per  fcriftmrem  ^fed  etim 
fertejtesproifari  peteftiieiefvemifi  eemfett" 
fmm  dmmmi  ed  Aiunatienrm  Emfbpemfit 
neceffariitm  ^  non  ekfiante  Ordinetione  re* 
gi4,  iftt^  adprobttionem  cujtifqtte  cemtrecm 
fnjfcrtptmam  re^nirit,  n,  t66, 
•    JPrefermierim  temteeiins  y  &  fmelitae 
eHi  iniureni  poiefi  preheri  pertejies,  tiret 
ftebmtee  ipfins  centreSnf  mtmmifffet fttifm 
tnram  admitteter*  ibid^ 

Ordmatio  re^ia  non  ita  po/talat  frebu 
tionemperfcriptttram ,  «t  exciadat  prafump^ 
.  tiememjerii.eedem  m*%66, 

iPrefmmftie  renfenfns  ex  diutnrnstefe 
temporis  nen  tollitur  fer  bgc,tiuod  talis  cenm 
fenfus  non  apparet  in  fcriptun  tontraBns, 
ntfiejuando  confenfus  tnfers  debebat  in  iffd 
Jcriftnre,  iiidem, 

TErtiaquarrtidcftjUtrCimaliena-  ^ 
ta Rniphytcufi,domino irrequi-  * 
fuo  ,  fufliciat  ,  quod  is  poft  notiti- 
am  alicnationfs  taceac  ,  &  penfio- 
nem  rccipiat  h  novo  emphytcuta, 
nc  intelti^cor  atlenationi  conrccitiie , 
nec  jam  poftea  illam  impugnarcva* 
leat?  Rerpondenc  afHrmativ^Caldas, 
de  renovit.  (j, ».  n.  4.  &  y .  in  fin.  tC^  de 
extinii,  eap,  ti.  n,  t6.  &  19.  cnm  fe^.U, 
Mbl.  difp.  4^9.  n,  17.  qui  aliot  refb* 
ronc.  Ratio  tSt ,  quii  obi  aim  lclen* 
cia.&  tadtiiniictM  donliii  coooovk 
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gdtefiifqEK>nen$^  otnnes  conveniiint 
taccjjrem  cDnfeniirc,  ui  vidwe  eft  a* 
pudBaldum  in  l.  fneii  ^  1.  wtcefiutt  ^ 
Ced.  d€  irpsii ,  quk  itlreris  ^  •nam.  %  9  Pa* 
ouiiD.  m£*f,.  tua  ne  ^i^UifrdJumtti! ni.  '4v 

»9.  Pe^tum  BarMaot )  irt  i.  qwtdnu^ 
34-'  ff-  f'^^^'  vfnrrm^     »58/  &  aliosj 
quos  rcfcrc  Rcccpcio  autL-aa  pcnfio* 
nis  a  nqvb  empbyceuca,  poltquakn  do^ 
fitite  fisrdtit  l&fnpbycialifii  iii ioim 
Craiit]aduD4#ln|^tfiipt>onicapprabac& 
«flbiuleni  dienadoflim  ab  ipfo  domi 
nO  ;  'ci^o  cenfendus  eft  confcnfuoi 
Uli  adhibuiiTe  t  ^eC  jam  pbftea  eam 
•lienationem  imf^ugnaite  pOkcft«  iUst^ 
ta  regttlaOD  » <^u9dfewtel  fkuuft «  MliM^ 
dipiietrtmtm.pptefty  rtvuU^  ijMpd  fn^i 
de  rrgnlis  jitris  in  6,  /i  /Sif«r      initio , 
Cfl</,     ^idrt^us  j  <^  vhli^xtimibrts  i 
A  ^  M^lfitri,jfifHiJ>iiu^<ire.e9g4Mtitri^ 
A  tqttc  ldeauUGenl^>!tdottitetts  Jco* 
doitiittm  acocp#it'4('^cl  iiiveftittmiii 
renbvaverit  ^  ut  bei^  tum  aliis  notac 
Caldas         rtp^  xt^  de  extiieS.  m.  \6, 
fatiscnim  pcrhocratifJcarc  ^  &  con- 
fironare  ceofaur  alienationcmfadam* 
Neque  luiiCMftlttdteit  tMlM^  .let.  itt>- 
gta  lih^\,^Ordi»ktit^i%ii.     u  ibi  «  H*mk 
/ejfS  fe/tvtdeditMmi/p ,  erH  qite  cth  -9 ,  «•>> 
imdt^me  thtpfcrtiitri»  reeehd  as  penfcens  ^ 
fMivm^fe  *P  femhtfUtttfrfftmente  dpi>r9U' 
Hftr  if  p^Unti^t^dm  '^mmmrip,  Nsan ,  oc 
•pcime  deciatcit^GuM  dtef.  ^«ui»:^^ 

i^decfjf.  n.  i.  Catdas  Jlifh,tifi  «1« 
n.  &  Molina  dicid  difp,  459;  ».17. 
haec  Ordinatio  procedit  de  penfioni- 
bus»  obquas  non  folutas  cmphyccu- 
ta  in  fftiAiyfiinfl  lo8idi(  t  fid&a  ver6 
rerolucio  proQsdifc^fMBDfione  tempo* 
ris  (cqucntis  ,  quam  utiqUe  fi  dominus 
recipiac,  commiiTuin  maDifcfti  remit^ 
cit. 

(5  Credit  autem  Gaffii  ttck  th0i  > 
<^  Jteif^  f%*  5«  &  decif,  «.i.d* 
dee^»  *ff.  m.%.&^tVit  dominus  iDtel- 
ligacur  confcnfiflc  dtds  alienationi , 
opoTUxe,  uc  poft  ejus  oouciam  pcAftp- 


ilA  -tMlM  i&&fp^  :  ; 

^tdecur  niti  hic  Auchor  inc^»  qtt6d  ' 

commuhtccr  tradunc  Doftores  riccef* 
iinam  ciTe  polT^iliooem  dceednalcm  i 
«d^rasfumendum  Eamhyceufim  lc^i- 
cioiotlCQld  ad  '«dMoke«i  p^rvdair^ 
lc;  x)iiia.dere  diueruiittbl  mb  difii  U 
fiif.  t .    ^  CdEtcdLim.omfiiiid  timea* 
dum  cft ,  (ufficcr<  ^  iqtmd  ddmlhdt  fe* 
mcl  pcnfioncm  rcctpiac,poftquini  nO-^ . 
ViciBmphyccufu^  ipfo  irrequifico  aiie-^ ' 
MKMD.^  ttt  iDCtlli^afiilt  teMttrtt^i^ 
fc^&conrenfum  ncccflariUffl  prtffticif-» 
fc ,  ucplan^  fcnticMol.  d.  n  i>.  Sanchi' 
imfimtlt  Itb.  6.  dtm*trim,  difp.  ;^.n.\\.  & 
expreiTe  Caldas  «Ea^*  ci^.  u.  m.\y. 
i«.     Bfittat  Itt^  iM«f/,    i,  /ii,  7; 
db^/iM(«i.  Wam  per  ymem  tvatfl^ 
nejt)  penftonis  fti^ficftfntttr  iDdicMUit 
^pprobarra  domidoeam  aiietoaticne , 
^m  Qon  nifi  cali  approbatiohc  fuppo^ 
Ota  licicum  et  eflefc  ullam  petrfionemv 
kedpele  ConilrmAoilr  I  fimiil  t»i.^ 
ftit$ ,  %,  iUmd^  ^A^Mi^.    fimld^pkim ' 
fiffctafe  trjf/onemt»  ,vibi  ccnf<*tucappP0*^ 
bare  tenamcntuiln ,  qUi  peticIegatUm 
fibi  in  co  relidumjCr  ex  l.  sdfoiittiimem» 
Ctd,derejitdicsts,VLhi  petcUs  tdrinitmm» 
leo  diltatioticm  adrolvehdamjudica- 
tum  ,ccnfccur  acqUiefcere  rcricebcia;* 
&  illam  approbiire.  Similitdir  <rt-go  re-^ 
cipicns  femel  penfionem  i  l%udc- 
mium  abeOj  in  quem  aiien^ca^ilEm* 
bhyccufis  i  lp(am  aiitnaciDoem  appro* 
bac  . 

lUud  Uinen  huic  triciictoiii  Vide-  | 
turobftarc,quod  didlusconfenfus  do- 
mini  ad  valor^m  alicnationis  requi- 
ficusdebec  proBari  pcr  publicakh  ferip^ 
tofim,  ot  rendt  Caldat  difft  ei^i  tu 
dt/tiftii^k.m.  j(t.  ex  OrdimM,  ftgis  Hk^. 
3v  tit^      ubi  hujufmodi  Cjmtum  ^ro^ 
bacio  admitticur  in  ncgocijs  coiltref* 
nencibus  bdna  id^mobili^»  v^jori^ 
d^qcm  aureorum  czciccia^ittfi^^^fiiif. 
^m  pro^MO  (QXferoo!  ooti  Vtdci^  fuf* 
fice^e»  quo4  dominus  atienatippis  cftP> 
ciuspenfionemfcmel,  aut  itcrum  re-*' 
t^U^nfiY9  »  (cjl.rcquiri 

ad 


Tefragari  Calclas  f*ipr<t :  nath  folum  ne 

Ceiv5i«i,>c*ii«r«yi  c^phytcutica  omni 
tcmporc,&  fi^iubjcAa  fic '«  noftra 

autcm  fcntcntui  fo\um  proccditde 
Ccnfu.qui  duret^quandiu  durat  jusem- 
phytcutT:  ^  itadcdaraiat  DD.  citati. 
fj|  Fundamcntttm  eft,^ia  conAicutio 
Ccafus  ell  quaedam  «lienacio  iinpro- 
pria,  quetpadmodu;xv(erViCaS'«  imoeft 
<qucdaiii*4^cies  remtutis :  cmphytcu* 
ta  autcm  poicft,  domino  inconrulio  , 
^ubjiccre  rem  cmphyccuucam  fcrvicuo 

^if<l««lte(Wn4\^i«s  cqpphyccu. 
tic^fxi  94ipittt[;tA£C<Slac,ut  probavimus, 
6;  de,cUra^v,iiTm$  Jf/ff,  /nfff^/,  ».  i>,6»  ^' 
jfff.Procedijca.uCc(i}  nxc  rciolucto^lpcc* 
taca  camijna  prohibitioac  jufis  vcran- 
tisaHcnari  remcmphytcuticam.incon- 
iulto  domino:  non  autcm,  fi  in  conccl!^ 
.fioiie,eip^hyccHp^<^ai^,cxpK(^jk<k>i^^ 
fitprobibtcuaupcrei  abfque  cjus  conh 
fcnfu  alicnctur,  utlon,ucndo  dy  coOfti* 
.  Ciitionc  rervitutis  advcrtimus  /oro  »#- 
fff  eiutOH.  98  &  in  f^ccictradic  Stcph. 
Qra^ian*  difcefi^\f0rthf.  c,  ao».  % 

ytrum  res  tmpbyteutka  poffit  fubjici 
"  l  viMCufo  mdioratus  ,  ^ei  eafeUie 
!     .^bfquediminicm*,  '. 

:  .  .§.¥111. 


SVMM4R.iVM\  . 

TmphytcHfimperpetUAm  fi^i^n^wtiUi 

fuhjtct  aifjue  ecnfcnfn  dcmini:  ncfs  m  vrro 
ten^9r*iem»i^rfmi^JcMient$*,dffirmA(,  uwm^ 
»44;     .  ^ 

.  ,^ecuuJd  verVfettteritudeutnquiiim^. 
■  i^q^^f^^mM^ti  Autberifrebatur.  n.  ixy^ 
Prtinuur  inpArticuUri^  nulUm  Smpt^ 
teuftm  ex  p*Bo  6"  prevideutid  ,  pe(Je fubjici 
viuculo  mAicrAtm  ,  vel  cdpelU  dhjf^ucciM^ 


fiicfp/umprehdtwrdeSmpijHti^pm^^ 
Vei mixi^  J/d^retJitifid.  n.  14.8. 

Bmfhyteufis  exftih  &  providentia^  ne- 
fUeJi  CMiffepfu  dimtiHi  f0$efi  regaUnter 
fitfM  vmeuia  msim<am ,  W  'ed^elia  ir^ 
ffdluikium  eorum ,  qutadtam futft  vecdtit 
fecm  dutem  £mfifjfee^  pf^^  ^  f^g^}  j 
haredttdrid.  n.  149. 

.  NonefiBecc([4rim  confenfui  demini,  Mt 
tp^iyttnta        fubjicere  rem  emfi/jteu^ 

^im^uerieMigmm^  &nnifverfdriorimo, 
quod  duret,  ifUdifdi^  dutdt  juf,  iffitis  eumt^ 
teHt£  ,  durmmdc  mmen  irt  frimaedueepsmfg  • 
dommus  expr^  umfi^JiiieiefFitfemaU^m 

;  Vf^i^^dimt&mivetfdfioyumiei^. 
fo^tum/uper^ifUikutitmis  ^esnseffcitiUk 
f/je  Eccl^ka^^  imdiefMiK  ikid. 

I4c<t  res  emphjiewtkd  rtiiriijugtiir  mU* 
iitervincmidid  cum  onertduniverftrij^ipfum 
4mi^fdrim»  uon  Vftidiur  >  Jtd  fn^inei^. 
^^4st4diunitier4^tfK  remjrn^ 

DUbicatur  bAav6,utr^flar«setn- 
phytcuticapoffic  fubjici  vincu-  *** 
io  mQioratus,  vel  capell:E  fine 
COO^niudominit^DuplexhAc  in  reclfc 
tfeDteotia  principalif»  Priiiia  afleric ,  e 
Emphyteufif  fic  pcrpecua ,  pofle  vinc»» 
lari  maioracui  abfqj  dominicoofenfii) 
fccus  vcro  fi  ficad  vicas.  Ita  rcfolvitCa- 
bcd.  .^r.tjo.ubi*.}.  pro  cadc  fcncc- 
Ciaalb^.B^irbof.  in  leaure  ooadum 
tyimexiMa^ri^er  Df^. 
ff.de  leg.x,  Eandem  iicietQrflpproi>at« 
Gam.^rrtt  i4./».qua  vis  oppofiiu  quoad 
utramq;  part^  magis  probavcric  decif 
Stacctiaro  proeadcm  fcoreocia 
^nqad  primSparc^  qua^as  dfcifioSe- 
oacos  Lufit.  cujus  noeminicidtfnGMn^ 
locucif.  &  ita  obfervari/ii^  iprayihaina 
rcgni  facccur  Gab.  Pcrcyr.  dec.  iC, ». », 
^ r-  ubiaddic  hanc  praxim  fcrvandam 
efleiacquein  ciusconfirmaitloo^  addu- 
cic>fenochiii,  RitnioaIdniunioi^,Bur» 
lacum,Cald.&  alios.  Adducicuretiam 
in  candcmfencentiamMol,Jurifta  iih. 
a.  depnmogenijs,  c.io.  n.jt.  dum  aflcric» 
^uod  ^uaodo  paccc  acccpic  Emphy« 

Ceufioi 
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Mfim  pro  fe ,  &  hdereciibtts  faht  vel 
pro  (e  ,  atque  filijs,&  ha?rcdibus  fuisft- 
mul.potcll  illam  fubjiccrc  vinculo  ma- 
ioratus  :  npniu  vcro ,  fi  eam  acccpic 
pro  fe,  acfilijs-fiiis,  fioa  adieifta  memkM 
pne  hcretiu  m .  Ac  hic  AtichOr  ooo  con» 
lidcrat  neceHitarem confcnflis domini. 
fcd  folum  prajjudicium  filiorum,  quod 
dicitohIiare>quado  non  eltfada  men* 
tiohtfredao)'  Fundamcntu  hujusfenA 
tfPHUr  «(^  auia  (t  Emptiyteufh  fit  per<* 
pfit««,debec  jrut^nacura  cfTc  pcrpe* 
tuo  penc5  nccipicnccm  ,  &  fucccflorcsi 
pndc  nulla  tlorrnno  fic  injuria  ,  fi  abf- 
que  ejuscotj^cofu  in  ncrpetuum  vincu* 
lecur,  &  jilitfAariffombeacitr.  Si  autenl 
ilc  ad  vUas  <  oon  po|eft  etnphyceuta  cf- 
/icere » ut  pluf  durec,  .qoam  oonceifiA 
pcrmittic. 

145-:  Sccunda  rententia  aflcriti  quod  cti- 
iltp^quido  Emphyteufis  eft  perpetua,&£ 
fci9irtfdicatia,D0ii  poteft^mphyteot»  lU 
Ji  adficcrc  vinculum  maioratusabrque 
confcnfudomini.  Hanc  tencnc  Molin. 
Thcologus/tfw.  608.  h.  », 

iiritcus  i»  cpotuit^  %.  %,  m.  54./«^,  dt  la^ 
,  xtfi#,dicens€fletanquam  veriorem  in 
]>raxireoepttmi,Gabr.Paceyra  d.decif, 
a6»  i».  1.  ^.4«Cubi:proca'afferri(olandU> 
num  )  &  Lara  dednfiivfffarifs^  CdpelU-' 

.  ,  nijit  lih.\.  c.i^,n.  u.  ubi  idem  docct , 
quandoagitur  de  fubjicienda  re  em- 
phyceutica  viocalocapeila:,  fi»i  onerl 
flnniverfarlorfi  cum  prohibitione  alte- 
nationisuc  fcilicct  cali  vinculo  fubjici 
non  pofl^itabfq;  cofenfudomini^Quod 
etiam  cxfentcntia  quorundam  Scna- 
torum  cradicGama^rr^iiS. », c^io* 
Bc  htec  mihi  videtur  longe  venor,  pro 
€ui«|is  maiori  cx  p1  icatione ,  &  probaci*» 
Onefequcntcsftntuo  conclufiones. 

146  Prima  concUifio.  Quando  Emphy* 
teu/is  cll  cantum  cx  pado  &  provi* 
«leotia,  iocu)ii$rdlioetc5ceffioae  eoii 
cft  fhAamendo  hcfedom ,  noo  poteft 
jBinpbyreaira  'cain  -fiibiioere  vioculo 
©laioratir^ ,  aut  cnpctls ,  fivc  talis  Em- 
phyrcufisGc  ad  vitas  ,  fiuc  pcrp^tua, 
id  cil ,  aU<|u/:  inniutioae  ad  ceuum 


ttumerum  perronaram  ^iH:  ({ttando  ^ 
aWl^lutc  concefla  pro  filijs  >  &  dcfcen- 
dcntibus.  Ratioeft ,  quia  quilibct  pof* 
lcE^or  calis  Emphytcufis  folum  habcfe 
)hi  411.10  cmphytcytica  pro  ccmoorA 
vicasfiiart  ^tn  finiM  debet  liidoodetA 
fe  qu  cns  vocatus  cx  vi  concejiloois  cm* 
phytcutict!,  qua  \  domino  vocacus  ell^ 
ita  uc  Emphy  tcufim  tmmcdiat^  accipiaii 
non  a  prxdecclFore  >  fcd  i  domioo  con- 
ccdente ,  ut  prdbu  eelebris         i0  ^ 

L  Mnnm  ek  fAmilid ,  $./  MftlcidfA  ^  f, 
leg.  t,  Bartholus  inl.  mortkctuif*^  f.  d6 
d$nAt,  ctnfA  mortis  ,  Molina  de  primoge-» 
mijs  Jib,%^c4f'     n.  x.  Qama  dedf,  tjj^ 
Oildas  drsMMMM^  ^n^.  te.  mmet- 
&  it  fttefitt,  tlig^     i<*  #.  %,  Motlita 
theologUs  i/i^»  47^.  fw»»  \,  &  CiCte* 
ri  communiter.  Qui  autcra  folum  ha- 
bct  jus  in  rcaliqua  pro  tcmpore  vitaJ 
ru£,nonpote(lilii  adjicere  vinculum 
maiotatus ,  auc  capellsB  >  ex  quo  poft  ■ 
ejus  mortem  percincat  ad  vocatos  peif 
ipfum,  cum  refoluto  juredantis.fefol- 
vatur,&  cxtinguatur  jus  accipientis, 
/.  Itx  vecttgsU  ,     de  pign^rthui ,  ^/4//- 
ms  fhrns ,  i,  C»rnel$9  Mki ,  ff-  de  'jnrt 
fifci.  . 

'  Dtces,  qnod  (ali^tt  <|uaiido  tm^  t4f 

phytcufis  pcrpcrua  cft  conCefla  cura 
hbera  facultatc  nominandi  fucceflx)- 
}t:m,potcit  emphyceuta  tuaiQrgtum, 
^utcapeilam  es  ea  iofthiiere  iPomtr 
nando  ad  illam  aliqoam  fiicfiedbfllill 
icriem  ,inquibus  in  pefpetuum  con- 
fcrvctur.  Rcfpondeo,  fi  loquamur  de 
£mphyteufinominationis,qusofdina- 
rid  concedi  folet  ,  nequaquam  ex  e« 
pofe  afo  «mphycenta  HN^Mtom  ,yel 
jcapellam  inflitui,  qoiae|tt(modi  Em^ 
phyteufisetiam  in  perpetuumc6ccfl*a, 
folum  conccdirur cum  facultate.ut  pri-  ' 
mus  poifciTor  poHic  nominare  fecMndu^ 
«c(ecnnda«tctCjom,&-fi6defitfteris}  « 
tmde  nullus  habcc  facultlt6  flOlliioadi 
cumdflEeAuplnres  fncceirores ,  vel  alt, 
quam  corum  fcficm ,  pfout  reqnirituc 
ad  inftitution6  maioratus ,  vel  capelllP. 
Si  aucem  iiogaxDus  ccuiceiliim  .qIIc 
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•dticiiiSinpbyteQrim  cum  facultace  no^ 
isiiiatKil  in  infinitum  pcrfonas ,  <\ox 
«neatn  fucccdant  ,tunc  quidcm  pote- 
titHle  prianus  acquirens  cara  vmcula- 
fc  ad  mtlQr  nvaioratus,  tiowtoau^  ad* 
«aaicetfcaim  atiqvatn  ^ffonafrum  ftri- 
«m  i  in  «juiixis  pcrpctuctxjr.  Scd  hoc 
jam  fit  ex  concellionc  domini  .  &  elt 
vcluti  crifus  mcuphyficus  ,  qui  nua- 
quam  cvcnit.         '    '    •  • 
14B     Sc<foftda  toncliifio.  Btiam  cjtiaiK 
doEn^hytcufu'  cft  hacrcdirarla  con» 
cc/Ta  inpcrpctuum  pro  quibufvis  ha:- 
Tcdibiis ,  &  fucccfToribus ,  vcl  pro  ftUjs, 
&  dcfccndcncibus  ,  fimiliburvc  pcrto- 
fiis ,  qu3c  fint  hacrede»,  non  poteft cro» 
phyteatailKadfiCere  vii)Cu!um  maio« 
ratus,  vcl  capcllx  abfque  conrcnru  do- 
mini.  Probatur,  quia  licercrrphyreu- 
ta  habcat  jus  di^poncndi  pcr  inortcm 
de  cjufnTodiEmphytcufi      non  tan-' 
ttim  titulobsreditati»,  fcd  etiam  tegiu 
ticampoffirnsUitquerecuivis  perfons 
cx  comprehcnfis  in  inveftitura  ,  iir  /»- 
pr/i     4..  prcbavimus,  atramcn ,  fi  ci  ad^ 
dcrct  vmcnlum  maiorntus  ,  vcl  capcl- 
ix ,  ccdcrct  talc  vinculum  in  magnum 
pr«jodiciam  dominis  ffquidcm  per.i!- 
lud  prfvarctordoidinns  fpe  recuper^n* 
di  fibi  aliquando  rcro  emphytcuticam 
<juo  ad  plenum  dominium  ,&  recipi- 
«ndilaudcmium  cx  vcnditione  illius, 
cllm  rct-vincolat»  fiot  invendibilcs , 
imdicnabilet :  emphyteutx  aurcm 
fiunquam  inteltigltur  conceflTa  faculrrs 
difponendi  de  re  cmphyteutica  cum 
prarjudicio  domini  ,  nifi  quatcnus  ab 
ipfo cxprcfrum  fucrit,  cum ncmoccn- 
feator^elte  fibi  prejudicare  ineqiieia 
conceflione  generali  voniant  <a,  qotB, 
fiinfpccie  poftularentur  ,  vcrofimiti* 

tcrnon  concederentur,rr^«^'*X'*'* 
f/Ut  ,  di  rr <f .  jitris  in  6. 

Tcrtia  conclufio.  Si  Emphytenfll 
AcexpaAo  U  provideotia,  neque  de 
conrenOi  domini  potcft  rcgularitcr 
emphyteuta  maioratum ,  aut  capcllam 
cx  ilh  inftitucre  in  pracjudicium  conim 
qui  ad  cam  funt  vocati :  fccus  autem 


II.  Pais  Dc  Emphyteufi. 


fiEnnphytculis  fithatreditaria,  pfftt^fw 
tim  ft  fit  fimpliciccr  hajrcdiraria  ,  & 
tranfitoria  ad  extraneos.  Katio  prioris 
parcisclb,  quiacx  AipuUuonc,qua  pri^ 
fiiQsacquiretts  Smphy teulim  impeifra-t 
vit  profc,  &atija,  od  eam  vocatis  ift 
ipfa  conccifione ,  acquiticruntomnes 
vocati  jusad  fiicccdcndnm  )n  i!la,cam-' 
que  obiincndam  ,proucfibi  tunccon- 
cefla  fuit  c  quo  jurc  ncque  ab  ip(b  do^ 
minoprtvttripoflnnt  abfque  fuo 

gulU  jt4m  ,  /.  /f»j/.  f  dr  ptf/ts,^  ita hanc 
icntcntiam  tucrl  dtbcnt  ©mncs  ,  qui 
doccntnon  pofre  patrem  «iam  cx  c6* 
fenfo  domini ,  difponem.Vde.  %|afmodi 
Emphytcurtxom  prcpyedioiti»  filforuni 
adcam  vocatoruttu  Qua  dc  re  latlus  ^ 
nobisagcndum  cft  dilp.  fcfi,  5.  Dixl 
autem  rcguiariter,  quia  nnilti  iuncca-v-i ' 
fus  in  quibus  hsc  rcfolutio  faltic,  ut  ci- 
«arolocovidebiinas.  Aiiapancbnflif^ 
quiaquando  Enr  phyteufis  cft  harredli 
taria  ,  ncmohabct  jus  ad  ruccedendufii 
in  jllam  ,  nifi  poft  mortcm  poffcflbris : 
&  ita  ,dum  poiic  ilbr  vivit^  potcii  iibc- 
de  tlla  di  (pooere  ex  coofenfti  domi«> 
ni,  cum  inhocncmini  fiaciniuria.  E( 
de  hoc  etiam  a  nobis  pleod  ftgenduni 
cft  loco  citato. 

Si  quacras.utrum  poiritemphyicu-  i^» 
taabfque  domini  confcnfu  fubjicerc 
rem  cmphyteutam  oocfi  tniflarum  ^ 
vel  anniverfarior6,non  addito  vinculo 
maiorntus,  aut  capella? ,  prohibirione* 
vcalicnationis  ?  Rcfpondctur  affirma- 
tivd,  cum  I-ara  d.lih.  t.  detuinfuerj,  ttf* 
19. ».  9.  comraGabr.  Pereyra  i,  dtrf* 
ttf  ».3.quia  pcr  tate  onasnon  marator 
natura  talifi  lx>noruro;  non  cnim  fiui<c 
Ecciefiaftica  ,utbcnc  Valafcus  rcr^fnli, 
60.  nnm.  »j.  &  idcm  Lara  eodem  lib.  1. 
i^.  y.  ».  6i.&iih,i,cap.  1.  nnm.  ij.  & 

4,0.  Ncqoeinalienabilia.utperVatal^ 

tum  ccitjfulut.it.ff.  8.  &  pluresatios 
apud  Emmanuelem  Barbof.  rem^ 
ad  Ordin.  re^UmJib.  1.  /;/.  61.  ^3.  w. 
2.  Unde  non  minus  pofluntfubjiciilli 
oneri,quam  alicui  ccnfui,vel  fervituti: 
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^fht  Dtien  lapefias'  adttiSrit»t»4fB))0Ai 
pofle«b  cmphyteuta  fuperrcemphy- 
teodca  abfquc  domifti  confcnfu.  So- 
ium  autcm  durabic  tale  bhus ,  quandiu 
duravcrit  jus  ipfius  emphyteuta; ,  uc 
notac  idem  Lara,  6t  fatis  conftat  cx  fu- 
pradidis.)!^.^4MC  i.  ubi  expliciii<* 
itioaquoalqoodatonc  ejurmodi  oncra 
impolkaabfquectDnrcnfa  don?ini:in* 
tclfigi  etiam  ho6  dcbcr,  dummodo  do* 
minus  in  ipraconccflioneemphytcuti* 
canoo  prohiboeric  ekprefle  rem  atit« 
nari,utibidemllocaTlmaslr.^ti 
VttiJloi  auteitt  ^  quando  rcs  em(>hy- 
'^*  teutica  rclinquepeturnullltcr  vincula- 
tacum  onereartftivcrfarij ,  vitieturip- 
fum  annivcrfatium ,  vcl  potius  fuftitlc- 
fijjebeateX  aHara  libera  adfimltltlidi^ 
liemleeati  rei  aliemo^  HocfeeoDdam 
tuecur  lara  tif*  \^,tt.  14^  tnmft^^ 
ooem  vide* 


y$rum  empbtmu  pojtt  iem/ftm 
tUi^  duhitatiofU»  tf^ 


fiMimci*reJt»MHntEmph)utfiih  ^ 

Si  mater  Emphyteujim  Mcrepit  frefe ,  & 
fiip  ypffffnt  filij  eam  renumUre ,  n'fi  ti' 
fgOn  ntificAtio  fuhfequatn  fit,  ibid. 

JtttingnntHr  remijTftf^  (fneie0w4' 

rtriiim£mfkperfesffdjen  neipttbli" 
es  •  'vmigi,  }te<^uen^es,q*i  etif.m  fnndi p4- 
frimPttidles.S'  prjtdia  vc^igalfA  dicnntnr^ 
f9^int  ditnm ^demttif  irrejiMi^tf  ?  nnm, 

^   £jMfm»dihm4  m^tntici  nM  p^ 


w 

•f»e  in  perjAndt  ieetepe^teaf  \  netjtte  etiam 
^nadem  expartein  D^nefttts,  H^itm^  ' 

T>ominusp6te{l[Hum  demininmdtreffiim 
elienmefinectnfenfnemflijtewtM^tt^i^i^p  ' 

DUbitacur  nono ,  utriim  imphy 
tcuta  pofficfibmriEidare ,  fcu  de- 
mittcre  Empliyceofim  domtnb 
Invito?  RcfpOndctar  ocgativd  tex  com- 
muni  fenlcntia  i  quaifn  comBaldo,  Ja- 
fonc,&alijs  tcncdcValafc.r&fT/ft/r.jg./S»^ 
*4  4i  Pidelus  in l.  iw p.  i.  t.  4..  n.  i.  in med, 
Cs  derefcind,  viffi.tO^iietcet  boc^^  rc-^ 
ccptum  in  Emphyteufi ,  &  rcgialafitet 
etiam  crfjfervari  in  fcudo  antiqub  &  i» 
/.  t.p.  i.n.  7*.  iimrt.  8.  C.  de  honis  mtt. 
Wol.  difp.  4f  j.».  14.  &  plures  alij  apud 
Augiteb.  iMiddlK  ed  remif  Ord.  reg.  ' 
dk  ;M^»^-io4.  ftacib  \6ft  apbriM,i90fa  libetf 
ootitraftt^  iprfod)^  fuetit  voluhtari- 
us ,  tamen  ncutri  contrahehtium  lici- 
citum  cft  ab  co  recedcre  Jilrero  ihutto  :  i 
tondc.qucmadmodura  dominiis  dircc- 
Msteoecllf  ftato  ^dOtHvfttil  eiAphytcu- 
Itcb ,  in  oc  abiU»  AOn  pbAlc  fecedettf 
inuitOemphyteutA  j  itaetiahi  tcnctuif 
cmphyteilta,Utrton  poflit  rcfitirC  inui- 
to  domino.  Limicat  autcm  Catnillus 
Wrellius  apud  Augull.  Barbof.^^.  uc  J 
|^«ioa^fo«!edat,  quai)doBmf>fi^ti«' 
lis  afeepta  cflec  pcr  matrem  f>ro  fe 
fihis ,  quod,  tUnc  nifi  filiorum  ratifica*" 
tio  fubfcquatur  ^  pofliDC  iilij  £mpKy«* 
teofim  renunciare.  > 

AlfaVdabitati;oi)ts,  qu2e  tii6e^CH.^ 
Hiripotilebc^ot^  ah-fit  ncceflariiiscon-  /^ 
ienfos  domini  ad  relcihdendam  veO- 
ditionem  Em|jhyteafi«  bb  lajfidncmi'  - 
ultra,  vcl  dcra  dclrnidium  jufti  pretiji 
sftic  ez  bencficio  reftitucionis  in  inte*  * 
gimtt ,  mit;  et  |>aft(y  de  relrbVeiid^'' 
do  ?  Item ,  an  fit  nfeceflatius  ad 
mufandam  ipfam  Emphyctufim ,  aut 
tranfigendum  circa  illam  >  Et  fimilcs, 
confulto  hic  omictimus  ;  nam  quid 
circa  ejlafmodi  ooothi^^d^  ,  &  alio* 
littidites  teoeckdom  fiejr  &tSl  tontbd' 
es  diAit  feiiiMe    knjns  di/^uteitiiirifj^ 
fctar  sc;  fi  i»     r-  to.it^ii»  obi  ««^ 
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libiis  defaeatur,  iaffidepverdecbtavir 

mus,  qunndo  in  cis  oporrcat  adhibc- 

ri,  auc  aoo  ad^iisQri  QOioi^nriNQi  ^C^ 
tnini. 

^   .  •  Qpt^itto  htc  iD|i^>i1)Mn  .qiiffili^- 

patrimoniafe^<{fll)f.V|il90  apfidlamtis 

hodic,  liegue»gos ,  ac  pcneratitcr  fcrn'» 
phyreufcs  fiici,  vcl  Rcipublica; ,  alic* 
p;^ripofliac  dom|po  irrcquifito;  circa 
^iiaro.ini9^q()<]M«  partem  iac^^rpa^t 

j&  partem  negaify^a^-fisqnlturri^.^.  e^ 

i^.  faltcm  fecuTiddm  ius  Lufitamim, 
iib ,^,Ordin,tit.7^6.%.f>e»alt,Mh\  habcrur, 
|it  io  .  cooppdionlbus  emphyccucicis 
bonoriias  ad  coronam  fpei^fittaai 
leivetar  ,quod  circa  Eiiphyceuitfs  patw 
iicularcs  conilltutura  eft.Videri  ctiAlll 
porcfl  Valafcu*;        jure  emphyt.  ,7.  t  5. 
fub  num.  \.  §.hac  autetn  ,  CT"    ?8.  i»  fin^ 
4^  Gama  decif,  14,2.  «.  x.  Rcbcl.  i.  ^ 
Ub,  3.  f .  4»    nliM  Vr9^,.tm»  ^/j^. 
fo.  $■  3.  ff.  ti.  qui  ofnnds  qoo  lyd  IBa^ 
phy ccnfcs  fifci,  feg  regiac  coronsc , pnr-» 
tcm  fequuntur  aiHrmativam.  Addirquc 
Yalafc./w/^M,  didos  fundos  patrimo- 
Biales ,  vulgo  ,  Re(!^iK»gcs ,  plcno  jure 
QieAareadrucceflbrcs^  Ialvo  aanoDey 
ffHiRegi  dcbetur.  Ordinatione  autcmi 
hujus  rcgni ,  lih.  2.  ///.  1  <.  fpccialitec 
cayetur  ,nee)ufmodi  bonaalienentur; 
leu  transferantur  in  Bcc|o6sp»  vel  mo- 
imftefia ,  a«e  io  iw/iioiiiiteelefiafttca»» 
l^iqBod  calis  alicaa#r&  nulla ,  i^Gu|oii 
honaR^gi  amittaotur';  fimilifque  proi^ 
hibitio  pro  DynaAis  ponitur  ttctUolb*» 
quenti. 

ifjr  .  Illud  tandem  hic  nocandum ,  quod. 
hone  poft  alios  cradic  CaMas  itejtm. 
tinSl.  cAp.  t*»fi»ey  &  Britcus  im  ttf,  pt^ 

uit ,    *.  n.  4.  delocittt  ,  licet  emphy^ 
tjmtaoon  poffic  Emphyceufimaliena- 
Ip4omino  irrequifito,  atcamen  ^con-' 
trii:<lont|ii;iuai|>ofleirrequifito  confen*'. 
r^lfHmiihytWlflB  fliaim  domlnia  direiK. 

Zimalienare  ;atqiic  ita  babere  nriUn». 


ram.  Coofemit ,  feHtb  {Auribiff.  At|r 

..guftinus  Darbofa  m  c0Ue0,  mI^Ih^ 

pot-uit ,  de  hcAto^  wm.  7.  ubi  tamen  cut^l 
alijs  addic.hoc  fclfere ,  quando  cm- 
pliyceuta  cx  vcndwiQiic  adominodi» 

fC^lMSIadaaKifiiiti  ienil^  in  juga'* 
xioi|ibns..&  fimiliteyi^uibtt^lmmttf- 

ni?  crat  proptcr  pnvilegiiim  ipfius  do^ 
minidit€^i  i  qua  utilitate  tarere  de- 
i>cat.apud\;m|)torcm.  Hanc  vemlihii» 
tacfonem» tlicetcornmunem  in  jur 
<Ucando.  «eneiidam  ^eotiir- Britcas 
ipie  taoisri  eaoi  noa  adnirr 
tit  ,mfi  incafu  ,  <^uo  dominusdirec- 
lus  habcnsdirtum  privilegium,miio- 
rcR)  pcnfioncm  aprincipio  irapofuic» 
Vat«9iie  iUiusiinmm^catis ,  &  maioris 
utiliiaxisiqoaenciphyiieaia  obtaie  pri* 
vilagtiim  .iKMitaru»  :erat» 


SECTIO  OCTAVA, 


Sigmm  tonfhtfus  dtmhti  Ji^iMi 
ttt  4^tnutx!)  Emphntn^it 


c 


Vtn  proxtifi^  i^erinnuii  nbtl 
^  pofle  rcgulariter  alienafi  Em* 
phyreufim  abfqiie  confenfu  do* 

tnini ,  vidc^nt^Q  confcqiteritcr ;  cft,qoi- 
namconremus  rutriciar?Qua  dcrc  plu- 
resfatis  utiles  fuoc  quxAiones  ,  quas 

W«* ,  tt^m  emdit^  ^t  4bi(et,  partrtdat 
Ca!4itfr.  ifr r»/M<7.  r4^.  tt.  ^  tt.  eas  tft^ 
meii  qaam  bcevil&md  expedienns.  . 

fhte  tdttlitmndam  Bmphyteufim 
.  rtfMfrsfur  tx/>refut  tonjtnft^ 
dmtm}  . 

'  *     *  ■  * 
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■pf»  requiritur  txfrtff^*^  C9Hfenfrs  domigi 
4</  fmphyteuftm  altetnndAm  ,  jtd fnffic^ 
^Msf'  tpterpretstivm^  »• 

^tutlistonfenfm  re(jttirAtnr,Jt  dcmtHus 
in Jpfttntrmmemphjteutico  exfrefSU ,  «1 
' res.mmfipt dkmm^i»t  tf^ tufnifn^ 
*.«$^ 

.^n  fufj^ciat  cbnfehfus  ficitut ,  qAsnd»  in 
iontrA^n  sfpofita  eft  cUufuU ,  nt  non  ptftit 
Ufi»m  Bm^hytftijis  aifqne  licentia  dmi'» 

'  J^idft  in  ccntrtiih  i^^s  efet  chi^ 
fnU^  ut  Emphjtenfis  n»n  pof^tt  ilienttri 
dfque  exprejff  cttifnfm  ^  vel  licemtia  de*» 
minif  n, 


.  cnacioo^  Emphyrenfis  requH 
ratur  cxprcflus  confenrux  id(>* 
ttiini?  Refpondctur  ncgativ6,fi  tan- 
tum  jaris  communis»  &  Luficani  difpo- 
ficionem  fpe^mtks.  Nam  ntpr^tnieima 
iife£f,  $,  i,  jpwfk».  i^ftq,  ftjftk  inoAnmim 
nt  Emphyreuta{^o(Bcr6in  emphyteU^. 
ticam  aHcnai-c  V  tradcfc  ,  foliim  cX 
\i  prffididlorum  jurium  tcnctur  rcqui* 
teredomiialim ,  Uc  videac,  an  pro  co- 
4cm  i^l5^tsimfibivetitacvip«rekve)y 
ian  habdltAli^ikaita  legidmnra  ekccp. 
'I^obem  contra  pcrfonam,  in  qinm  all* 
«Cnatio  cft  facicnda  :  quod  f\  domlnuii 
ppd  talem  requifuioncra  non  dccla-' 
tec  ,ralcem.int)ra  duos  meA^s  ^  fe  velitf 
iem  fibi  ^i^»  &  ptctbm  fo\9m'9 
iwH  «tQit>Stt  Id^^erfus  ^rfonam^ 
\ji  quam  atlenatio  imentatur ,  flatim 
nullo  alio  eiusconfcnfuc3cpcAaco,po- 
y:S(^  rcs  in  pr^diAam  pcrfonam  aiie- 
Dari :  u\A  vi^  nbto  te)|airi  «^qnod  do« 
minasfbrmatittt»  &  «le^fle^coiifenM 
tiac ,  fed  fuMcerti  ,  quod  confeoriat « 
quad  intcrprctativ^  ,  quatcnus  requi- 
fictl»  tantundem  non  offcrc,  nequc  dici 
tanfi  exce^tionemopponit,  cAoalias 
«spptefTe  noli^  nt  Emphy  tdiflr  alieAe^' 
tar.  Quas  omnla  eon^lant  ex  /.  nttinU^ 
tpd.  de  jureemphft,  &e»  l-regt*  Hh, 
9rMn.  tit.  58.  inprincipie. 


141 

p^iy  tcutico  expreflcfltntdm  fit;  ot  noii 

pofHt  cmpliytcura  rcm  alitfnare  abt 
iquc  confenfu  ,  vel  abiquc  licentia  do- 
mini  ,tunc  vidctur  non  fufficerc.quod 
domintis  ab  emphyceuta  requilicus 
tintundemnon  offerac,  neqoe  txd* 
piat,  fcd  requUi,ut  ekpiKflecobfemtai:^ 
aut  faltcm  ita  fe  geral ,  oon  repugnan* 
do,  ncqueoftendcndo  fe  cfTc  invirumj! 
Mt  fitfficie^tcr  intdligacur  eum  pofici"» 
VdcAnTeiMiKt^iAattivis  id  nott  exprt* 
li^tftatibeft,quia  illa  tekj^t^iproft; 
hibitio  pofita  in  cbQteijSone  empliy* 
teutica  aliquid  amplius  o^crartir,quarrt 
ibla  prohibicio  lcgis  vctantis  alienarl 
fimph.yceufim,domioo  irreqoifuo:  65 
ftifil^rtti^olom  proprietascxigit«utd«* 
imimisaliquo  modo  poficiv^  cdfenciad 
id  quOd  ex  /.  regia  Ub.  5.  tit.  93.  ult, 
facisapertd  colligitur,  uc  cum  Caldas 
pondCravimus  d^»     t.fe^iiemis  fta^ 
nietUp-,  #,  ti^.      •      '  .1 
^ ''lA<^i)otndO:|ftcibMNid»emphy- 
teuticd  appofica  cft  cl^fuU uc  non 
poflitEmphyteufis  allcnart  abfque  II- 
«entia  dommi ,  vidctuf  non  fufiSterd- 
confeofus  cacicus^  Pid  requiri  liccnti:! 
^xpteiTa  \  quia  ubl  licentti  exigicuK 
dcb^tefleexprcira  juxca  plurlmos  Do* 
iftOreV,  ^Vjo»  fefcrt  Caldas ,  de  inriAMQ^ 
ap.  %i.  nnm.        14,  ^Jihilomtnu»  ta* 
mcn  fufiicere  tacitum  ,  refolvic  idem 
Caldas  ntm.  if.  c%  doArina  jPanor* 
mikini  im  ei^,  efU,JtiUBS^  > ».  i,  de  cem^ 
jnetmd&ite  ^  &  al ior u m  i  quos  refeift.  tk 
dici  ctiam  potcll,  (^uod  in  hoc  rcpno# 
cum  agTcur  de  facuics^C  aficdai&di 
phy  tcunm,pro  cbdem  ufurpatur  iicen* 
tUj  atque  odinfenlil^^fccatMiiMtftK:  ' 
HCm  regiam  /iK  4,^  t%$.  %%.  ubi-M<||ttd 
Vocabulo  ad  (ignificandumdbiOiitti^M^i 
fenfum  utitur.  C^edo  prsEtei-ca.in  pna- 
xinonattcndi,anRmphytcuf»s  onccP' 
fit  cum  illa  exprcHa  prohibiciooe^\ 
ne  aiioiletUir  tOA  ootlftnfik,  tel  Itoenki* 
domlni ,  fcd  fivd  CUmtaH  prohibitto<» 
ne ,  (Ive  abfolucd  cbnccfla  fic ,  folum 
poduIarijUt  Emphyteufisnon  alicBecut 
d9|utiD»  ircequiiito )  pco«^ii^ii(ce  eocn« 
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Si  tamcci  in  conrr.-i^Hi  appo(itn  fit 
cliufuJa  ,tit  ftnc  cxprcfTo  doniiui  con- 
lenfu,  aut  liccnriaalienan  Qonpoilic» 
tunc  non  fufikenet  .requiri  'dtdoTOO* 
do^mimin^ieddlbcDeceflflritis  cx4 
IMieffuiUtinsconfenfiis)  fiain  {la^a  in 
contra^ucmpiiyrctidco  appofitaom- 
pino  fcrvari  dcbent,  /.  i.C»a'.  de  jure 
tv^hyt.  Quamqip.m  in  hocctiam  cofu 
aiOttLiiiqMi  dic»|>ocsft>  quod  profail^i« 
CiBialtotiandi  abfque  expreflbcoACeo/a 
doinini  intdligitur  ,  dum  non  -traiifit 
bimcflTC ,  vcl  rocnfis ,  qui  domino  poft 
requifitioncm  conccdicur  ,  ut  deUbe^ 
m,an  velictancundeiDoffisiTeffRtUi^ 
mcrain  anteiliiim  ccan&dum  ikm  po(«> 
fit  cmphyccutafiije^xprcflb  «iusiccin» 
fcnfa  rcm  alicnare  ;  illo  vcro  tranfac- 
to,  non  tcncatur  alium  confcnfum 
•xpei^e ,  eo:qupd  lex  ip(i  £acultatcm 
niboac  rem  riterd  alienandi.!  atque  eo 
.  ipfo ,  qtsod  domintis  toto  ao  tQiQpore 
nyiiafiteclarct,  fe  vellc  ,  autnon  veUe 
tantundcm  o^Ferrc ,  vidcatur  ncgl^xif- 
fe  jus  ,  quod  habebac ,  ut  res  abfqiM 
qas.confcofu  atieo^  aoajppfliec.  - . 

.  Vintm  dominus  mtelhgatur  ruffid' 
-  &4mtdtf  . .. .  i 

•  ■   •  '  ^ 


mnfiBthe  ilifmttiom,  ifuiti^sd^mMK 
fiem  Emphpenfis ,  tJ-  /4f^.  ».  1 6o. 

►  Oppeftta  fententU  defenditur.  n.\6i. 

Vbi  aUea^tur  res  prehtlnt*  aitenMri 
f^vtrem  dlicujtts ,  ille  priefetite  y&  t^ctnte, 
milet-akttttie « ittiiudea  gmflimMl^^ 
tmn  ne»  ftfit-  i}»dem,  •.. 
.  t  SolvuniMrfunddmentMfnmdfiirtettti,^ 

y  t6z.  &  ftq. 

,  fitffiiiL^ttm^(tnfentirt%iidtttt^i9^ 


ftthm  hihtt  Iftfcitm ,  tftigd^  ctnfenfns  fr0i 
dcjl  stcettii  Jed  ttitm  \  ^mmdtei  Uvitet ' 
wtctt.  ja.iij.  " :       ■   ^  *  •  ' 

SEctmJaf  quicnio  cft,  &n  non  re-i^ 
qtii4ira:>  dbminb'  v  '^filciiK  cjns 

prjefcntia  cum  taciturnitate  »  nt 
intcHigaturtflcic^  c6nftntirc,  ifqueta- 
cituscjus  conlVnlus  fufllciar.s  Ncganc 
loquendo  de  venditione  Emphyccu- 
fis  Cy  nus  i/i  /.  fin.  Ced,  dt  jin  em^hjt. 
hi  Ibi  Albericus ,  cotumit  ».  Jafon 
a^.  n,  I.J.O.  &  alij  apud  Caldas  ,  de  tx— 
II.  fxem.  Pro  haC 

ctiam  parte  ftat  Brittus  4h  ctp.  frotnit, 
».  mnm,  y.  dt  itcatt.  Probatur  primfl^ 
qOia^^r^Keni-oeoftanir  <atMiteii£e,  c ; 
ppas  eft  ;  ttt  videat  fieri  remall^iiMii 
io  pra?judtciura  fui  juris,  quo  <Iedcre 
videatur,dum  tacct,  &  de  iilo  ncn  pro* 
teftatur :  hoc  autcm  non  contingit  ^ 
q«ando<femphytcufirvenditur  domi- 
po  praEfcnTe,&  tacente  j^Mfii  quia  em* 
phyteuta  fimpliciter  Mnideiis  foiiitt" 
videtur  vendiere  fuufn  dominfnm  litt*'" 
lc,  fecundii  fbrmam  juris ,  id  cft .  dum* 
modo  con(enfus  domini  fltrceddcance 
ttadidioiiem  £  unde  imelf  tget  ddMiV 
D«f  jus  fuum  maricre  falviim,  neque? 
opus  fibicffcdc  i!!o  protcrt.iri;&iaco 
licet  taceat ,  &  non  protcftetur ,  ccn*' 
lcri  non  potdl,  quod  confcntiat,ut  rcj 
Bradtpoflit ,  ipfo  irrequiftto:  tum,  quia 
^ominus  profaibci«.floo  IMteft  ,  po 
Emphyteufis  Vendatorf  Eni|)liy« 
tcuta  &  illam  vendcrc,  & pretiom  roi»* 
cipcre ,  caeteraque  omnia  liber^  potcft' 
facere,  dummodo  ad  traditioncm  non 
perveoiac crgo  qiTod  dohitnus  id  fic- 
fividcns  taceat,nulio  fuo  jure  intellli 
gitur  ccderc ,  cum  nihil  liat  ccntra  fuj 
iliius.  Sccundo,  quia  rcgula  ill.i , 
tactt  ^cfnfeMtire  'videtnr  ,  43.  de  r/^u 
jurit  in'S.  procedit,  quando  confemus 

{irodeft  mcencTilnoirTittfiein  qAandbiV 
j  nocct :  tunc  cnim  difleotifc  pdmis 
ccnfetur  ,  /.  //linjfamihaf  ,  S.  rfiffse prfltJ 
cipfjyf.  de  precHYsiojihm.  In  pra-fent? 
am6m>lu)n  e&  dqmmo  coB^modum 

coQica* 


7 
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t^onfentire  aiicnntioni ,  fed  potius  in- 
commodum  ,  &  noxium,  cum  Tc  pri*. 
vcc.ucilintevaidieaodixtiDio  psnam 
commilTii, 
t<i      OppofitaA  hiliiiorninu^  fentch- 
ttatn  mcritocuth  alijs  tlcfjndit  Cald. 
fi^raiiHm.  ^..c'^  ij.  fe  Augpft.  B.ubofa/*» 
tiileHAH.  4<i  (tp.pttuit.  He  lo^aio  ,  »»iw.  4, 
•coitMlftipulaturQtojka  fingbtaris  /; 
ri«  propoHAS ,  Cfid,  ddpaSis^  rcfolvcns » 
quod  ubi  alicnartiP  res  |Srohibita  alie- 
nari  in  fnvorcm  alicu jiis ,  illo  prxfcnte, 
&tacente »  valct  nlienatio  ,ita  ut  ab 
eoHainp1i«»timpugOaH  nbn'pofllti  a^« 
^snfiMltO  lithmfaterf^.tihertUf.deU»' 

f stky  1.  /*  ifeiies  \  Cpd,  de  fideievnmif. 
x  potjft  eriam  induci  tcxtus  in  /,  i.^^ 
j(iemi*m  ,ff,  de  trihntorjA  acTivne^  ibij 
Si  igiiHrfit^  f^tk^  protefiMnr  ^  dcctm 
titw&h^  ttntkkliP  ii^ikme  «rtearM;  & 
imli  tftkUm ,  ti.  f.  ele  evi4i§if^  Vbi<)oaii- 
douhtisdc  cdhj^ircdibus  rcm  ad  om- 
ncsproindivifo  fpctJlantcm  vcndiditj 
casteris  pr^^fcntibus  nec  contradiccn- 
tibus ,  cenfetur ,  tinufqUifquc  partem 
liiam  vehdidi/l^  iUL  S/innuemimmis 
jf.  de  d^fiMti  inter  -virkin  ,  aiemmf  ex 
quoteytd rcfert  Caldas  Jiife  cnp.  w.  de 
rxtinU.  ftttm.  9.  judicatum  fuiflc  in  Se- 
natu  PortucnAcontraquendam  Gcor- 
gittm  deSddfa  ^qui  petcbat  reddi  flU 
partcmcujUfdatn  villaE  ,<iu«Comipfif 
&  alijs  ejusfratribus  competeret  pro 
indivifo ,  ptomiflTa  ^  &  traditi  fuerat  iri 
dotcm  cuidam  ejus  forori.  ipfo  prae- 
fehtc,  nec  diflentiente  iadditqtie  tdeni 
Calda$  i-  baoc  feoCentiato  cdtiilrdi««* 
tam  poftea  fbifle  Afeftdfiiprcmi  Sena- 
tus  Vlyffiponenri?  anno  15?^.  Acccdft 
tandtmquod  ram  )us  commune  in  d. 
Lultimi^  Ced.  dejMre emph^t.  quam  cti- 
ani  LnfitatMtl)  iimdiil§tiii  i^.  inpriirei* 
pie  y  non  reqnirit  fittplidter  alium  do- 
mlni  confenfuni  ad  EnTipbyteilfis  alic- 
nationem  ,  quatri  qui  inducitur  ex  pa- 
.  ticntia  domini ,  fiquidem  liberam  facif 
potcilatem  emphyteuta:  ad  rcm.alic- 
naodamscoipfo,  quod  dominuf  adr 
toooitascancoodom  non  oSer^a  tuf 


aliquid  opponit.  Quarc  mirum  inon  crt", 
quoddominus  intelligatur  fufficientec 
COofencite ,  eo  ipfo ,  quodadfic ,  quaa- 
dores  atleikatkic  nec  coatradicac  >  !9tl 
cantundem  prb  ea  olFerat. 

Ncqueurgcnt  argumcnta, 'nui  in 
contrarium  afferuncur.  Ad  primum 
cnim  refpobdeturjliancrciislutibnem 
^naximdpiocederc  ^.qtiahdc»  4iniiidat 
non  folum  eft  praefens ,  dum  coMnib 
^nsalicnationiscclebratilr  j  fcd  etiam 
per  cr:iditioncm  pcrficitur  :  in  quo  cat 
fu  cefiac  argumcncum,  Addo  autcmi 
ctiam  qpaodo  iloniiimt  folum .  adcfl 
lielebratiooi  coptraifibis  ^..fiilficere^ 
qood  tunc  non  cobtbidicat,  bt  ceh(ca« 
Cur  approbare  aliehaciOnero ,  &  cedcre 
juri,  quodalias  fibi  cbmpetcbat,  utrcs 
nonalienarctur  ipfo  irrcquifito;  nam 
cum  videat  Bmphyteufim'veod^<Ae  ni^ 
hil  obAec,  quominusftatim  poi&tpro* 
tcftari )  fc  nolle  ut  tradatUr,  doncc  ipfc 
intratempus  fibi  concefrura  delibereCi 
utrum  eam  velit  pt6  eodem  precio 
pland  totelligithr  approbare  ipfam  tra- 
ditiondm » atqoe  adeo  cedeie  toilibet 
j  u  r  i  fibi  competcnci  ad  illi  coo^vcvii». 
endum. 

Ad  fecundum  refpoii^eHir^lfepuiam 
illaih ,  £mueet,  locum  ctiam  habcre, 
qoando  cilieos,  &  poCens  fiiciid  con« 
cradicere ,  leviter  ek  iplb  pra;fiimpco 

conicnfu  Ixditur,  uc  pi^obat  textus 
/.  1.  §i  findli  ^  ff.  felate  mAtrimopiitt^ 
ubifilia  taccnSi  quandb  folus  patcr 
dotem  ejtis  repetlc ,  pro  confcntience 
habetut  ,eoqtiodleVis  adihOdiim  fic 
laefib.cum  patcr  tcheatur  poftca  do» 
tcm  filias  reftitilcrc,  ut  habetur  ^nthenti 
fed  c^uunvis ,  Ccd.  de  rei  uiccriit  Acficn  ei 
&  tcxtus  in  l.  qnem  Tuhercnis.  j.^.funi 
quidam^ff.  depecvlipf-uhij^d  hpCjUtfer- 
Vus  peculiuth  ha1)eiti  (fafficiti  qiihd 
domintis  hon  adimat:  quamVif  htillud 
admihiftrct,  iti  qilo  maius  pcHcuIum 
incft ,  nccefTaria  fic  dorhihi  tbhcclTiOi' 
Plurahis  fimilia  afFcrc  Barbofa  in 
qud  detis,  34.  fub  nim,  17©.  f,  fil^ 
wuifkMi!i$x  o|>ijji:olatii  iJ&i^  ^fiecuf 
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gefte  rappohent  ^  ouioes  conveniant 
tac8»temconfcrntifc,  ut  vidorc  eft  a- 
pudBaldum  /V;  /.  j^V;/»/;,  nrcefttatf  ^ 
Cdd.  dw  bvms  \  <fuM  iiktrv  ^  nam.  ijr  Pa- 

loriericiMI  SQace»  'F^A  ik.ddkki 
ft^«.Pettum  Bar&ofanL  ,  m/.  qu*  dmi\ 

54.  nttirm.  »,  1584  &  alios^ 

qnof  rcfcrt.  Rccepcio  auccm  penfio* 
ni^  a  hovb  empbyccuta,  poltquakn 
AiiilBa^ierciViC^  |unpl^t^tifini.1n|ami 
fMiifkiiun.ifltt^rln^flii)^^ 
cflbitalem  dioi^tlB&llm  ab  fpfo  dbiksi 
DO    ergo  ciiinfendui  ell  conicnfum 
Uli  adhibuifre  t  neC  j^m  t)6flea  cam 
Alienationem  tin{>ug(iairc  pckeftt  juz* 

di^tve  ntm.fHefi^  ^'l"^*  ^  f  ^  /^*'''^  t 
if0freg»lis  jltrii  in  6.  L  fi(t*t  *t  inith, 
Cttd,  de  AHiin^us  ,  (^.  Bbltgattomhns  j 
i,      «k  ifhttri  ,ff^tiHi  fatisd0ie  c9g$nt»r^ 
At.quc  idcm  dLceni^>fidotniiMis;Iaa* 

renovaveht  ^ukbfiM^iKk  6li|s  notac 
Caldas  di^fc  rsp^  de  extin^.  n.  \6, 
facisenim  pcrhoCratificarc  ^  &  con- 
firouire  ceofetur  aUcnationemfadam» 
Ne<)oe  hnio  wftliiitolt  oMfa^jfc  .tot  1»^ 
gia  /ih^^.Ordin^tit,  i^.  t»  ibi«  ASni 
jerd  televid»  de  c$mmi/0 ,  em  ^iit  a* 
ind»  ^i^e  thf  9 frnh§rit  reeebd  pmfeefis  ^ 
ftive^fe  «#  fenharit  eif^rffdmente  dpprtM' 
ver  dt  0^eltvnr  d*  (mmif»,  Nam »  uc 
opcime  deciataie^GAmt  ditJi,  \x^n^\^u 
4rdectf.  %%\.  n.  i.  Catdas  di^ini^iciki 
n.  15,  &  Molina  dicfa  difp^  459 i  ».  t7* 
h£c  Ordinatio  procedic  de  penfiooi- 
bus»  obquas  don  foiutas  etnnhyteu- 
tain  commiinii|i  intidlc  l  -nwa  vec6 
fefoliicio  praoBdifc  de  {Niifione  tempo- 
ris  (equientit ,  quamutique  fi  dominus 
tecipiat ,  cenuniifiiin  nttoifeftd  iemic« 
tic; 

tiy  CrediC  4Utein  Gami  tecu  cittikt 
&  dnif,  7lt  «Mi.  5.  &  dteif^  ti^,  w,t,& 
deeft  iff»  if'  t'  &  4-«  uc  dominus  intel* 
ligatur  confenfUrc  dids  alienationi , 
opoccacs  uc  poft  cius  necitiam  pcnfip- 

*  'T 


Videiitt  mci  hic  Aucboir  iiteo»  qil6d 

communicer  criciunt  Doftotes  ntceO- 
fariam  cfTc  pofr^ffionem  dceciirialcna  ; 
adpra:(umenclum  Boiphyceurim  lcgi- 
liniNi-liicalo  ad  ^iidloinem  pervdoii^ 
fe;  qut  dcie  dUlbiHlftlii  bcd  rf^.  it 
fi&^t.  $.  j.CacterCim  omnino  tenert- 
dum  eft ,  iuificcre ,  quod  domlnus  /e* 
mcl  pcnfioncm  rccipiac.poftquim  riOA 
vic  Bmphyccufito  ipfoirrequifico  alie-^ 
MUn ,  ut  inceHi]gaoM»,team  approbaf- 
^tk  confenfum  |iece&rlwifrpfi»fti(i(» 
fc ,  lit pland  fcnticMol.  d,  n  \s  Sanchi' 
f»  fimiU  /ih.  6 .  dr  mttrim.  difp,  ^.n.ty.d^c 
exprefle  Caldas  di^a  ctp.  u.  n^  \<^. 
to.     Brictus  in  CMf^  PftMit^  ^^  1$^^^ 
dti*ut0>,  Nain^p^uArf^UilitmptiO- 
nem  penfionis4Und«fiwir 'liidtcacttl^f 
^ipprobari  a  domii^o  eam  ailenatione 
cum  non  nifi  caii  approbaciohe  fuppo>> 
fintUcicum  et  eiCst  ullatn  penfiooem^v 
taeitipete  CoofirmACur  I  fimiii  ie3ii.^i 
fdrs ,    iUud^  &i,p»iuUli  $,ibMdtffid0imdl 
effictajd  tefiMmeint0  cenfcturappto^' 
barc  teflamcnrum,  qiij  j^eiit  lcgatUm 
fibi  in  eo  rehdum,Cr  ex  l.  dd(ol»tionem. 
Ctd.de  rejttdtcdtM^ubi  petcns  terminumt^ 
lea  diltttlobem  tdfolvehdtim|tidict- 
cum  jCenfetur  acqiiicrcere  fchccntia;* 
Sc  illam  a^^robafbi  SimiUt^  «rgo  re<< 
cipiens  fcmel  penfionem  »  dlik  laude-  . 
mium  abeOi  in  quem  alicndcadtEm* 
tobyteudsyipiam  alicnacioQcin  appro- 

btt. 

Illudtameb  huic  tr&dlcioiil  Vide- 
tur  obftare ,  quod  didus  confcnfus  do- 
mini  ad  valordm  alicnationis  rcqui- 
fitusdebet  probari  pcr  publicam  fcrip- 
tufim,  itt  Ibitit  Ctldts  diffit  eHfi  %%* 
d$/nitiliB.  n.  1%.  ex  Ordindti  fegiM'H$^ 
3^  tit,  jr^.  ubihujufmodi  ttntiim  pro*  ' 
batio  tdmitticur  in  negotijs  cont^eN 
nencibus  hdoa  immobiha,  qUa;  valor^ 
d^gem  aurcorum  eiccledanc :  ufid^  fal^. 
tfsm  profqropxternooonVidciytfii&. 
|0efe>       ijominus  a!ienatio|iit  cQ^. 
cius  penfipnem  fenicl ,  aut  itcrum  tc* 

^pi^^AQX^fiffll^l^s^.^^^uirf 
*  td 
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«d  mtniowTD^titt^ei  recipiat  pcr  do 
cem  anno^.ad  hoc,  ut  pra:(umatur  tn» 
terveniiTc  lcnptiira  ,  cum  c«tcris  rc-» 
■quifitis,  A<  hjec  objc^JO  fjcilim^  cx« 
•cludituff  ,  cum  quia  probabiHus  for- 
taflc  eft  ,  didum  cofi(corum  dommi 
fion  fo'Aim  pcr  publicum  inftrurocn- 
tum,  fcd  etiam  per  tcftcs  probari  pof- 
<c ,  ut  non  oWUnce  di^^  Ordinationc 
rcgia.traditGama<^ff//  /i-*.  affir- 
tnans  ita  judicatum  fuiflc  in  fupremo 
Scnatu  hu)\is  rcgni  >  eo  quod  pracpara'^ 
toria  contra<flus,&  qur.litas  illi  inhac^ 
rens  pcr  teftcs  probari  poffinc,  lic^ 
probatito  ipfms  contra^tus  principaFis 
non  nifi  pcr  icAtumcntum  publicum 
admittatur  •  cum  eiiam,  quix  illa  Ordi- 
natio  non  ia.podtilat  probaiioncm  pct 
fcripturam  jUCcxdudat  probationcra 
pcr  pra;(anniptioDcm  legis  ,  ut  tradic^ 
relatis  nuikis,  Valafcus  dejnretmphyt, 
^  7,  «.gj.praccipu^  namquc  incendir, 
ne  tcfiibus  probecur.  Yndc  cxprefrci 
inctadmittiturprobatio  perconfcffi- 
oocm  tci  convcnti,&  pcr  jtiramuntum 
aAoris  ,  qnando  convcntus  jurarc  in 
contrarium  dctcedtat,  ut  idcmValaf- 
cus  ad.vcrcit. 


f^trum  ewnfmfus  domini  eid  Emphytttt* 
fim  aiimamdam  fr^Jtart 
foffit  ptrfrocurdtonm^    ■<  • 
Vil  admmtfira^ 
terem  ? 


§.  IV. 

QUarta  quacflio  cft,  utrumdic- 
lus  confenfus  domini  poflic 
pr«ftari  pcr  alium  ,  quam  pcr 
ipfum  dominum  dircAum,  utpcrpro- 
curatorem,  vel  adminiftratorem  ?  Ra- 
ttoncm  duljitandi  pro  ncgatlva  parte 
pracbuic  /.  Wr.  Ced.  de  jnre  empbyt.  ubi 
dcccrnicur  novum  emphyrcutam  mit- 
cendum  cflc  in  poficifioncm ,  non  pcr 


conduAorctn ,  vclprocuratofemj  /cA 
pcr  ipfum  dominura  ,  vcl  pcr  littcras 
eius :  unde  aliqui  admittentes  poflc 
in  feudo  pracftari  confcnfum  pcr  pro* 
curatorcm,id  negant  in  Emphytcufk 
Nihilominus  taracn  hunc  confenfuoi 
pra*nari  ectam  poife  in  EmphyceuA 
per  procuratorem  habentcm  fpccialc 
mandatum,  cradiccum  alijs  Caldas</tf 
extirtii.  c.w.  »,»4.  &  ^t^  ubi  afSrmat, 
difpofitionem  illam  dt<fla6  legis  ulci<* 
mc  jam  diu  ajudsciis,  &  ufuforenfiab 
legacaro  dTe.    Iccm  przitari-  fimilicetf 
poffe  pcr  adminiHracoccs ,  uc  per  ctico* 
rcm  ,  qnando  c^is  pupillus  cft  domi« 
nus  dirc^us ;  &  pct  patrem  adminif- 
iranicm  bona  filij  habcntis  fimiliter 
domtnium  diredum;  6c  per  aaricum 
quando  ad  cfus  uxorcm  Empliyteufis 
fpe^ac  quo  ad  ejufmodi  dominitim  , 
docec  bene  idcm  Caldas  dt(t.  ctf,  n. 
».  ^4..  &  A^.  &  (ttp^  11.  ubi  latddcma- 
nco  i  qux  omnta,  qtua  vulgaria  func.Sc 
hodie  cicra  concroverfiam  ,hrc  proba- 
rc  omiccimus.  Vidcatur  Caldas  locis 
ctcaci««  Iccm  folum  prazlatum  Ecclc- 
fiac,  vd  Monaftcrij  abfquc  approbati- 
oneCapictdi  pofle  di(^um  confenfum 
pracftare  ,  61  caducitoccm  remiccre, 
docenccumalijsSanches  Uh,  6,  de  md-. 
trimoniv^  tkfp,  4.  w.  »5.  &  Auguft.  Bar- 
bofa  in  dddiidmentis  dd  remijf.  Ordi», 
regi£ ,  Ith.  4.  n,  ti+.  &  in  cgUrffsn.  td 
eap.  pvtuis^  deloct*»^  nrun^  5.  ubi  eciam 
Briitus^.  ».  nrtm.  %.  Qui  tamen  rc6ld 
admonct ,  quod  quando  Emphyccufi» 
fpc^lac  ad  menfam  capitularem^ 
&  non  fld  Epifcopalem ,  requi^ 
rcnduseftconfenfusipfius 
Capiculi.  Er  is  procui- 
dubio  fufficic 


rtfum 
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Jtrum  qudndo  /unt  duo  domini  dirtf- 
ti  ejufddH  rti  emphyteutica  » 
mrt»Jque  («nfenJus.re^Hi^  :  , 


§.  V. 

\    Hefahititr  ijM4fiii  df/irmitiife. 
.    ^i  emfhjteufim  *ddu0s  4*mtii»s  diree- 
aps  fft^Mtem  cumfpUfnfenfnUisiiksdvmi^ 
4n  ^§tm ,  imidtf  i»  tmmfum  pro  ptrie 
sktrhu .  iktdem^ 

-  Sjifnd»  d»mmi«m  direBum  ffeEiii  fr» 
indtvtf»  dd  mtritHm  ,  &  uxorem  ,  pstefi 
emphjteutA  sliensre  Brnphjtenjim  cumj»l$ 
t4nfemf»  mdriti*  i^f» 

•  .*'.*      *  .     *  ■  ■' 

♦  V  do  fuiit  duo  domlni  diredi  c- 
jufdcrti  fcl  emphyceucic^  ,  u- 
triufquc  confcnfus  fcquiratuc  ad  eam 
alicnandara?  Hujus  quaftioftiicefo- 
lucio  pendec  ex  illt ali%»  reqaenti  iec* 
cione  ora^ilda  »  utrum  quando  ex 
duobus  dominisdircftis  uOus  confen- 
tit ,  ut  Emphytcuris  vendatur  ,  altec 
vero  eam  vulc  recincre  pro  lua  par- 
Cc ,  folvcndo  ptctium  pro  raca,  audien- 
idos  Mle  iecimaas  dbiiittMS  ,  ^  pro 
tfuaparte/empKm  pirtlftiWidus? 
tur  miiTa  nunc  controvcrfia,  &  fequen- 
do  tamquam  probabiliorem  opinio- 
ucmillorum.qui  fcntiunc,  audiendum, 
&  prxfercndum  effe  illB»  fecond6« 
domt&ain,  pfVlff,  nAacif  aUis,fcntiunC 
Molina  difp.  4(9.  wtm,  15, •&  CaldaSj 
de  ixtiteniene ,  ctp,  li.  nnm,  i^.  &  14. 
dicendum  confcqucnter  eft  ad  pr«- 
fentem  quastttoncm ,  uctiufque  doorf- 
oi  con&afum  effe  ne<?tf(fiiriQtA ,  fiC  es*> 
pKimic  ldett  Idnlitia  diei»  num,  13.  ft 
Caldas  num.  9.  oHtt  Joanne  Andfea, 
Jeiwvfi^  Gfegccia  Upes.  fic»- 


tio  breviter  cft  .  quia,  c^m  ille  fecun- 
dus  dominus  jus  praelationis  habeat, 
non  obltancc  conrenfu  priori<>  do- 
ffitnt»  confequens.eft  >  ut  debeac  re- 
quiri,adhoc  ut  poffict»U  |ute  uti ,  0 
-tcmptofua  parcc  obtincrc  vclic,  prc-  f 
t:um  cjus  folvcndo.  Undc  notat  MqI. 
ii.P7,\^.  polk  Sylvcftrum  verho  Ffiiphym 
.tenfis^  qajtjiy,  ^,pr«aiin(tat0  2,  emphyteu* 

•tam  «lienancem  coD.fola confenfu  a« 
riiios:  domtni  inci.dere'  in  commiflTum 
^fra  parte  alceriat,  caiiiiconicnfutp 
JBOn  cequifivit. 

Neque  opponas  ex  his  fcqui ,  non  , 
iii^^re  confcnriun  foiius  marici,qui- 
ido<«ccrqae  conjaxMuibec  ^  indivt- 
ib  detaiiniam  tUreAum  rei  emphy- 
rteiiclce  ^ut  evenic  in  ijs  qui  contra- 
•hunt  pef  chartam ,  uc  vocanc ,  mcdic- 

catis,  fcu  communicat;ionis  omnium 
-bonorum.  Non  v.alec  eisim  fequcia , 
'mam  qutoivis  nxorTtt  edsini  domint 
•dirci^a ,  camen  Calos  .'maritus  hab^ 

admmiftrationem  omnium  bonorum  ) 
-&idcocjus  tantum  confcnfus  nccciTa-» 
.riuseftjUCrcA^  advertitCaldas*/.  <-»ia. 

».9M  Mol,  d.  difp,  45^»  n.  14..  Supertoe 
.vei^felbluciopvooediri  quando  uteis 
*quedomiausparcm  habetadmmiftra- 

tionem»  &  poceftacemiiiper  te  cmpbyi. 

ceutica« 

.  ••   • . 

c/fs  pr$  Emphteuji  i^HeimdM  (kff^ 


§.  VI. 


SUMMAkWM. 

•  Hmfufpit  (tnfenfus  m  'm»ris^  n^Jh 
fules ,  cr  curatore  cAreAt.  n.  170. 
'  Si  tutor  non  appareAt  ,  poteft  denuncidri 
^upilUUs  defindeniA  ^td  effeaum,mde 

eviiiitnd  MMiier.  il. 

Zicet  mimr  dmhns  dirtSus  fh  M- 
Ustfitumett  tnnttrem  hsheat  ,  conjfn- 
fus  curitoris  requiritur  ad  dlientndam 
twflnnMfim,   Si  vero  turtttre  uteat^ 


1 


3T0 

ftiui  ejm  nnjenpis  fnffcit ,  ^m^imitm 

Jufficit  ctnfenftts  ftliut  curdtfiris  ,  cfusndo 
iUttm  ffdiftt  yMcqueeJl  nece^»rmm4<cMHm 
jMiicif,  tciem  m,  tfu 

SBxta  quaeftloeft,  an  pro  &mphy« 
tcufi  alienanda  fuAiciat  coofcn- 
fus  prasftitus  a  doraino  dirc<flo 
EDinore,  id  eft>  qui  non  dum  vigcfi» 
mm  quintom  oiiDnmexpIevitf  Re(^ 
pondetar  oegativd » nifi  tal»  mioor  fic 
pubes,&  curatore  carcat.  Ita>tdatis 
alijs.fentit  Caldas,     exf/W/*«f,  r.  n. 
91.  47.  cnm  fe(]ftentiif$es.  Ratio  cft  ,  quia  fi 
minor  nondum  cft  pubcs ,  fcu  aetatcm 
pupillafca  egrdfiis  >  Buliaaa  fuonim 
boaonim  admtfrifiradonem  li^c: 
ncque  requificus  ab  emphytcuta ,  ut 
velalienationi  confcr^ti^c ,  vcl  rcm  fi- 
biproeodcm  prctioaccipiat,  in  mora 
.conftituitur  perlapfum  alicujus  tem- 
poris,utin  fimili  probat/«« /  fxlegMi 
tmmfeq,  &  /.  ffufiUm^         <^  «vN 
htfum  «ki/gdtifinilnef  :  quam  obrem  ,  fi 
pupilliis  tutorc  carcat ,  debetemphy- 
ficuta,  qui alienare  vult ,  adire  judicem> 
Ht  tlli  det  tutotem ,  qui  conienfiim 
.prcfiet,utcum  ali|s  monct  CaldUt  cit* 
«.  4,%.  fer  le^em  Divu»  ^  ff.  cjHi  pettnttaf» 
tires  , &  juxta  Qrdinationem  Lufitaoa, 
liif,    tit,  4t.  $.  t,  ibt,  Sera  citado  /en  ti$' 
ttrfiftiver      wS$  0  tttubre^neird  tfoe 

Ncquc  obftat ,  quod  in  contrariom 
adduci  potcft  ex/.  fi  di^um  ,     fexte  ^ 
in  fine ,  jf.  de  eviOionibits ,  ubi  Jurifcon- 
fulcus  admittit ,  fi  tutor  non  appareac^ 
pofle  puplUo  denunciari  Ittem  defi^n- 
dendam,«deffcdum,  utde  cvidiooe 
teneatur :  nam  hoc  rpccialiter  coftitu- 
tumfuit  infavorcm  cmptoris  agcntis 
dedamno  vitando,co  quod  nifiliris  ad- 
VMfiim  ie  intentacae  denunciationcm 
ladat,deeTiftioneagere4ion  potcit} 
sequiB  squom  fiiit,  otpapUlosditior 
cfficerctur  cx  rc  alicna,cumdamno 
cmptoris :  in  noftro  vcro  cafu  cmphy- 
jccuca  volens  alicnare  dedamno  vitan- 
\  agit^Si  Mtem  niiiior  jam  fitpu!»' 
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bes,  &  curatorcm  habeac,  Carec  fimiH» 

tcr  admmiftrationc  bonorum ,  quar  tO* 
ta  eft  pcncs  curatoreroj  &  idco  pro  drc- 
co  confenfu  prxftaodo  noo  fitis  cft 
eum  untiiim  reqoirik  Siireio  curatore 
Bon  babeat,  cen(etorhabere  odmioil^ 
tradoncm  bonorum ,  ita  ut  noq  foliini 
naturalitcr,  fedctiam  civiliterobligari 
poffit,  uc  cxpteiTc  habctur  m  i.jicurtto^ 
rem,  Cei,  ieimintegrnmre/litMtiene,  pro- 
inde  in  hoe  evenco  fblos  «jos  confenfus 
fuiHcic  quemadmodum  fuffieereccon- 
fcnfus  foIiuscuratoris,fiiIlum  haberet; 
nequc  adhoccft  nccclfarium  dccretum 
judjcis ,  ^m  oon  agatur  dc  alicnanda 
tealiqoa4«imobili  ad  ipfum  minorem 
Xpedaoc^,  led  taotiim  de  loUeodo.iA^ 
pcdimcnto,  quo  cmphyteuta  adftrlii» 
gitur,nc  fuumdominium  utilc  alieoa» 
re  poftic  irrpquifito  propcietarta 

mitfm§iimm  UetmttmetiEm- 

-^Yteufim  alietUtHdm  p^ffk  ' 
,§auti  pofl  lapfum  Mnnft 
*dtet  (juoiiUm  ....  " 
oitfttmit,      ■  , 

*•  ^  ' 

i 

^  f  • 

S  Vll  . 


UterttimU  nmfkptifm  $Utmmim 
felum  durere  per  tmtm  ^fiimfiiitmk 

decet,  n,  tft. 

■  ^PK"*JtittentiAVerior.n,x7^, 

Hejcriptm  Pentificinm  v4et  etUmpeJt 
mmnm , qnMndeeUpf»  tmmttmmm  refcrip. 
tum  dh  edverfvh  imptt9mm.iem:^ptH., 

tur.  n.  174.  ' 

Heprobtunr  qned  i  qmbufdam  InriJfH  w 
fnrfetnr  ,  *nmUein,  t^itnrnif^tfm  bthtrt 
vimrmmittimieme.ikiiim^     .  . 

r^cMitaffemelttttmsem  etfiiptr.rw^ 

ntincuti»nem^denecrt9midMti»kt£titi^ 

te  tuceptetnr.  ikidem.         .  . 

.  rtTitr,tfiUtmte£etii£i^Utmi4perncn, 

nfm 
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frm*t,  »  i7T« 

Argmimr  ctMrs  hm  pnKnum^ 

SEpdoai  qiitBftid  eit»  ncr&Ha  «itt* 
phvteuta,qui  obtinuit  licentiatri 
ad  Emphyccufjnti  alienandam,  iU 
vepereKprciTuin  confenrum  domini^ 
five  p6r  .it6pli8iti2m  .ex.tacitumieu* 
«loiDtm^  ex  elapfu  unins»  anc  duoruok 
inenriuin  pof^  requltictoneni ,  poffic  ei 
utt  pofl  clapfum  int^rum  annum ,  ^ 
^ie,  quo  eam  obtinuic  ?  Quod  idem  cft| 
^cque  quacrerc»  t^uaiuum  taiis  liceati4 
diiret  ?  Sunt,  qttt  leAlbtti,  eam  Ucenti» 
am  (bl&mdurare  perAttoom ,  &  confe* 
quencerco  ctapfo,  noft  pofTc  Empby* 
teufim  alicnari  abfque  novo  conrcnfu 
domini.Cicacuf  pro  hac  rentencia  Spe- 
.culator  ti$^  Je  iotth  >  «iir  «/ifM, 
tii»  'Otrf^  ft»  tameti  obfcuri 
Joquitur  ^  &  f aber  in  L  fnkl.  ctl.  ttlti 
C»cl.  de  jMre  empttyt,  Suaderi  potcft  e)i 
€tp.  ft  4Htem,d-  cip.  plert$m<fite,  de  refcriptU 

quacenusprobant  refcripcaa  Pcineipe> 
impetrata » ni(i  intMAftmHdesecutlo* 
tti  mandentur » esdnglii » ttt  ibi  ctpll» 
cailtDodoreti&Fclinus  tif^  i.  eeiiem 
tit.HMm.so.drto,  &  Menocn.  de  trbl- 
trsr/jj  jddicum  fju/tfiionibus  ^lih»  i,cen^ 
Jnrid  cdfu  ioi.  nttm>  ji,  &  (^n  10^4 
iHMe.  Iceffl*rjr  \A*P^ff^ 
i^tf  nlim  pP/efMt  femhm  stiensrf ,  ubj  h* 
.cuttas  domirto  Concefla  tetrahendi 
fcudum  vendicum  a  vaifallo ,  annall 
filcntio  amictituD  ubi  notacBalduSi 
aDnaleoi  uciturnitatem  vim  babere 
reoobciatioaii ,  qotod  comprobat » 
illu^ac  Tiraauefui  dt  utriBtt  ligmi^ 
gier,  §.  uClef4  io.  n. 
M  Oppofitum  nihilominus  terluS 
cfl*e ,  merico  cenfct  Caldas  de  extin^i* 
cap,  t5.«.  ^  poft  Jo^knoeiii  AndceaiU^ 
i0  Mith»,  tiSfecnUierem  in  i,  nniH 
Mlifndy  verf^^ji^,  num.  i&i.  Jafonem, 
iff  /.  ultimA  , ».  i7,  C»d.  de  jure  emphp. 


pifiitJi  hferlr^.  j^e  tefit  perU  *  /.  <j» 
tit.  u,  firtits  6.  verbo  ■■,  ^e  noiopudi»> 
ejfe  vinder  ^  celnn).  lo.  /»  mcdio  ;  cjuo  fe- 
cundo  loco  agic  de  iicencia  Regis  ad 
alienaodi  ftm  maidirikuiwFiAda&)en«* 
tum  eft ,  quiaobi  quis  femelcoiarciific  ( 
nulla  ei  in  pofte^in  fit  inilirid ,  /.  in 
diem^  jf.  de  dijuM  pluvrd  drtmds  ^  ubi 
Gloifa  fimilia  jura  adducic.  Prajtcrca 
cft  bonus  ccxcus  pro  hac  parte  ia  iegi 
fiuUi  Cmk  tU  fMt^lkni  pignoris  ^  Ubl 


decernitur  >  cum ,  qui  femel  conftnfit 
alienacioni  rct  fibi  hypbcheCitjls »  boil 
jpoffe  rurfu^  eam  vendicarc.  Acccdit 
tandem  ratiO;  quia  ubi  faculcas  femei 
concefla  eft  i  licque  a  C0n6ede^te » 
tieqUeaiiltrecemis  teifiiaiiiiis  duiatio^ 
nfseios  |)l«rGripciiieft)  t^eiri^etai  ^  Sl 
immutabilis  ccnfctur  ,  Curti  non  fit  j 
Undc  ad  ccrcum  aliquod  ceinpus  deter- 
minccur  \  faculcasaucem  alieh^ndi ,  de 
«^uahic  agimus  %  non  eft  dctcfminau 
per  concedebieoi  Hd  oercUih  ili^od 
tempusCfuicdnlm  abfolutd  CbbmilL 
Ucfupponimus  )j  nequc  eft  jusj  quoa 
cerminum  durationis  illi  pra:figat,nul* 
iumcnim  ailignari  pocclt,  uc  notaviC 
Caidas  fifrnn,  7.  crgo  nobdebet.cen'^ 
letl  llmitacA  pfo  tonoaiM » led  in  pef« 
]pecuumConce{ra. 

Ec  quo  ^undamcnto  p4fcct  l-efpbn-  i^ 
fiO  ad  motivaconcrarias  fententi£,quiar 
in  Ulis  cafibus  alijs»  ()oi  ftlte^i  ^oO^ 
(ent  %  iproi&  jui  prd(fiiiilMt  tobbyem 
terminum»  intra  queni  toficeflioex^t 
tinguatur.  Neque  quod  circarfcfcripra 
diAum  eft ,  procedicabfoluc^,  fedtan<* 
tum,  quando  poft  tranfadum  anbum^ 
bovum  teTcripcom  ab  adVerftdd  iift* 
Ipctracttm  reperitor.  ^  tot  per  DdAord* 
in  diffe  cdp,ji  Mtem,&d^  cMp.ptennmqiK^ 
nocancque  Menochius  >  Cildis  lo- 
cis  citaci^.  Quin  eciam  iit  L  i-  Ced„ 
de  diverfts  fefcriptie »  abfoluc^  dicituc 
lefi»ipCiim  iufticife  efe  petpetlWin# 
bifi  ceitom  lempo»  in  eo  prteftriba- 
cur.  tcem  ,  quod  ez  Baldo  »  &  aliji 
affercur ,  annalem  tacicurnitacem  hak 
l^eccyim  c^AunciaciQnis,  xtprobatutf 
*"  '  G%%  iSo- 
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^Soares  t^A-ieligihm  ,ttft,  Mai. 

»7.  &  licet  admitcatur ,  ad  rummum 
probat  poiTe  dotninum  pocnitcrc  ^  dc 
<luo  poftea  ,  iK*n  atttesn  quod  poft  an- 
num  ccicc  facukas  alicnandi  ab  eo 
conceflaf  namivoaBciBtto  coocefllai 
nis,  &  facultatisftiiiel  obteMC  noit 
futficit ,  ut  facultas  ccnfeatur  flmifTa, 
-donec  rcounciatio  a  concedcmc  ac- 
ccptetur  ,  ut  tradit  bcnc  Soares  )oco 
cic.  &  lat^  alijs  relans,  Sanches  lib.  S. 
4e  mgifmmahy  diff.  sa.MM^a.ub^AO* 
tat ,  anoeqwMD  MimciatiD  i  conoc* 
dente  acceptctur  ,  praBfami  eum  inea 
Voluntate  perfirtcrc ,  ex  cap.  mMtores^ 
jfifitn ,  de  Btftifmt^  &  L  <»m ,  f «i^  dt 

«^j^  lIludaman^abioiKmcafet.tttrSinl 
Taltem  pcr  nonurum  deccm  anno- 

rum  di(^a  liccntia  extinguatur.  Pjir- 
lem  affirmantem  fcquiturCaldascum 
ali)s  dt^$  <4j^.  15.  nnm.^,^  idem  in 
teili  t|e  licentia  ad  alienandam  i^m 
maimos  ientitGrcgorius  Lopes  irV* 
H  Vtf^t  Sft  h  n»  fudiejfe  vtndef  ftt 
«t»M  dfcimd  tn  meditf  pcr/,  i.ff.  denitn- 
dinis ,  ibi ,  NMttdintf  impetrdiu  a  Piriiu 
<ipe  nfi»  tttend* ,  ijfni  tnermit^  deceniiij  tem* 
ftre  tifumtminh,  Bx  qno  lextu  tra* 
dunt  communiter  Jariftc  ,  qnodliF 
.  .  bet  privilegiuoa  amitti  peroOnufam 
decem  annorum:  pro  qua  commu- 
ni  cradicione  quamplurimos  rcfert 
Soatei  MSt  etp,  34.  num,  ip.  Ac  ip« 
le  Soarei  hutc  fententlc  non  teqai<* 
dot ,  feocttque  pri^legium  ablblatd 
concefflim  efle  pcrpetuum  ,&  nunqui 
amitti  per  (blum  non  ufum  ,nifiquan* 
docedcrecm  gravamcn  alicujus,  qui 
legitimi  COHCM  illud  praefcriberet  , 
poi9idondo,aiicezeroendo  aliquid  ipll 
pciyilegio  concrariiim»  quam  do^ri* 
nam  latd  probat  i  »»m.  15.  &  mihi  eti« 
am  maxim^  probatur  ex  rationilius^ 
quas  flddttcic. 

iw  iU^iiifMftntiecfiamctfiieofi* 
lcqoolcer^Kcendom*  eft ,  &coItafeBi 
aliebandi  a  domino  «oooeflam ;  rioQ 
«ttUd:^  iWmu  ejoi  jio»  aromi> 


otiam  deeemialem  1  iieqiio  .  tidfvernA. 
cam  ullo  unquam  cempore  pncfcnbi 
quia  nihil  ei  contrariuab  aliquo  inte'- 
f  im  poiBdecur  ,  aut  cxcrcctuc  :  non 
ooim  cale  quid  apparec,  auc  cum  iuii«- 
damento  cc^ltart  poteit  con- 
lirmo  ex  traditis  per  Caldas  diih  etf^  . 
15.  n.w.  ubi  dum  alijs  admitcic  pcrpe" 
cu6  durare  eam  faculcatem  ,  fi  adomi- 
no  io  liberaoa  cmphyteutx  volunca- 
tem  conferaoir ,  nc  diccndo ,  Ubere  vt^ 
Um  tlwuH  ^pvtUKfis,  Itomperpeni* 
omquoqueeiefiiculcatem  alienaodi» 
quam  dominus  in  ipfo  contradu  cm- 
phyteutico  concederec.  Si  enim  cjc 
folo  oon  ufu ,  quancumvislongiffimo» 
ejufmodi  fiKoitaOR  non  •nmruncur» 
neqoe  dooHiMM  concra  eat  pnafcribiri 
qud  jure  oppoficum  dicctur  defacuU 
tate  fimplicitcr  ,  &  abfolutd  coocef^ 
fa  ^<  Ciim  ncquc  ab  homine  ,  neque 
^  jure  temporis  limitacioncm  habeaci 
Cinihileciam  appareac  quo  pociusad- 
verfiiieam,qiiam  adveribi  aliaspraslS- 
cribi  pofTtt.  Ad  Fundamentum  ad* 
verfariorum  petitum  rx  diilM  It^, 
ff,  de  nu/tdimt ,  refpondct  facild  Soa- 
res  «•  »1.  eam  fogem  procedcre  fpe> 
ctadtEerde  phvilegio  nQndloftrum,^ 
ideononpoflecx  illadefumi  regulam 
generalem  pro  quibufvis  privilegijs,  & 
facultatibus  fimplicicer  conceflis ,  qui* 
bus  jus  poficivtim  durationfs  termi« 
sium  non  fdBlinit,  maiimd^m  mace* 
fia  fit  odiofir,iA  qoa  non  HoiC  ieges  ex* 
tenderft, aoc  decofii  ad  cofiim  tt9iir> 
fivre.         -  •  • 


i9»fimTit4tvef»dmddmJtait 
fit^titftrffttvendtSffi^^ 
•   frtmt  i 

§•  XIII. 

C\  Ctavaqusftio  efl,utri^m'l!oeci<- 
asidominacdOBffikad&npfaf • 

teufioi 
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letifiinTitio  vcndeodair) ,  facis  fit ,  ut 
poCRt  vcndi  Scmpronic.iRcrpordctiir 
negati V  d  ,  ex  l.  cnm fcrvo ,  \ .  refponffi ,  f. 
de  contrAhendA  cmptione  ;  ubi  fi  tlomi- 
nus  prxcipiatrem-ruam  tendt  Ticio» 
iBaBdatariosfiutGfn  vendat  Cayo,vcii>r 
ditio  DuUa  dfe  d(*ccrnitur.  Ec  ica  lo- 
quendo  dc  vcnditionc  fciidi  fentiunc 
Ifcrnia  m  cap.  t.  ejtii  (ucceffores  feudum 
dAre  tencMtnr  ^  ctlnm.  4.  &  in  af,  iw* 
ffrklemy  in  ptincifh  ,  de  pfohibitdfeiu 
db  Mltfmttione  >  fer  Tedepifum  ,  <»Um 
»•  AffliAis  ibidem  nctahtH  n  nHm.  t. 
diccns  cfle  communem  opinioncm, 
^  Mol.  JuriAa ,  lib,  4.  de  ftimogemp^ 
5.  ».  &  10  tcrawnisdc  Erophy- 
fettfi  JoaDBte  Aodreaa  .Ar  ^iff^rMM^W 

^«4,  verf.  yi.  nam.  tjt.  &  Cnldas  i/r 
txttncJ.e^.  15.  ».  2^.  Idque  opciraa  ra- 
tionciCum  quia  ejuionodi  Itcemia  cft 
ftridiiom^  C^.ibkiiifveMeBdeiida} 
^neinadmodaTD  difpei^af  io:  tiim  qoiA 
pofeft  Ttchis  ciTe  migi»  dilc^us  ,  & 
gratus  domino  :tunr>  dcnique  »  quia  fi 
Sempronius  non  laudatus  a  domiflO 
Emphy ceufim  emac ,  non  poceO;  d9«Ut 
sU^  agere«ktBRis-^ttiri»<tt.'(idBfitfbM 
Ibivat  :4icentiaaiiteia  jkidBiiiin«c]Ol^ 
ceffa  non  fic  cft  nccipienda,  aot  cxten- 
dcndav  Ut^'i|i  ejus  pr s^udiciilm  ^oitl 

'mm^irwitienis  d^fKMh^fiifi»'*  ^ 

y.  *•  r  "        "^IJ    Yl  ' '  • 


tr 
f 


»1»  — 


KX 


Statuitttr  refoiutio nf^&tiva.  n.xyil 
'  Zimitttar  tradttA  rejolHtio,  ut  licenttA 
etd  vendendtm  Empbytenftm  i  fttfj^utt  Ji ' 

lie  liee0iiJPif^e*de0dtmilMMi}^ 

.  .      T  ..1,  ^.^. .  •         -     -  .      , '. 

»•  179' 

JSxMlitMr  ^itxdim  ilnjeSii  eeiHfi 


■  f 


hdiK  limititi^em.  n.<%9,      ^  . 

y1fign*tur  c/ifus^  in  (juotutorpetefi  ven- 
dere  rempiiptUt,  nen  tme»  etun  hjfHiie- 
cdre.  ibidem.,    \  ... 

•  i^tfkm  tieeiaiti  Umeffk  edhyfHieeMitm 
dttm  Emfbytenfm  fnfpciens  ftt  ut  Em» 
fhytenfis  vendipofit  tid  folvendum  credi- 
torij  crii  alias f/ttisfieri  nonfotef?,itf^rmmt 
Miqat  ia  fimtltde  licentie.  nd  rem  ntuoratits 
iy^ethecMnddMi.  li.  ih*  •  .■ 

•  CMSnHmtMtemmsmendufn.e^infrei*'  ' 
pmi^  n*t%t.'  .!.•■  . 

NOna  qustflto  eft,Utri)m  liceh- 
tia  concclTa  ad  unam  rpccfcm 
alicnatLonis  >  ut  ad  vendeo- 
dtm  Bm  phy  ceufim,atteDdatitf^ieo  d^ 
fervire  poflit  adaliam  fpectoitt  ^  Ttad- 
tadatd  nancquSftionem  difcurrcndo 
per  plurcs  alienationes  Caldas  dee.\:- 
tinff.e.  \\.  A  n.  ti»  Generaiis  camco  ro» 
folutio  commBoiter  recepta  in  pras*- 
ientl  materiaeft  tieg4tivAi*«o-  qiiod  ti^ 
jafmodi  liccnti±fitfttiAi  iuti$,proin- 
dcque  ftridd  interprecanda  adinftir  * 
difpenrationiS)  &  privilcgij,  maxim^ 
cum  ejus  excenQo  in  pra:jadiciu<n  ip- 
tiiaA  dowlBlKdafldarepoi)tt»&toetsA 
'.  ^ftmiata»  ^mi^^  OBtiaQdepe^  %iM 
l\bi  ptJtcft  cffc  nojcium. 

Limttat  autcm  hanc  rcfolutionem 
Cald.w.t}.  ut  quando  domiruDCQCfiiler  ''^ 
rit  licentiam  ad  Emphytctilun-Jtendeii^ 
^iia  )<^miMrulini  «bi  cd  eenieattir.»  «c 
iiypothecarr  poflkLQood  etUid  ift  Ab(|- 
ii  dc  licentia  ad  viiodettdil  tetff  maio» 
ratus  i  docet  Mxjl.  ]ilriftab/f*.  4..  f^t* 
mt^.c.ti.n.i^.crftqq.^-^^^oiilhesyiQS-tem. 
%^lie  fufi,  difi>,  <;^rv  f»bi  «bjrtiliuAditi^ 
tiir>«lm^,^Ali^id^nd5flum  tft  ma^ 
MliWflfetuf  ttttnceflbm  mifau«,&  qtJod 
lllllieyttodtfre-poflit,  juxca  regulam, 
nHr^debeti  f  de  rtguks  jura  ^ibi  ,A'om 
deket^iui  fim  iitetyiJ^  qued  minns  efi^ 

hm^.tti^e'  Sfecaittld  »  quta^  noaftBB 
^ddltlDtti* 'Ortiiltt -aJii  l^tesalicni- 
rtoniJ  conttbcVa?  Z  /f^^^  lihert  k  c4* 
tetk,  in  fne  ,  'f.  de  pttt  id>eris,  £t 

QiUado  perroittitut   ^cndi^o  ^  ali» 
CS3  o»j«« 


Digitizoa  by  Cjt.)0^lc 


«liaijas  i«f,ctl)!fcnir^^eRnfiriRtmifii 
'«fitos  aAuY  dlienatiorils  iRis  ,extiuo 

Hteflinahj-sfl-qintur  pratfudrcium  /,  ^ 

•btf;  tnrffh  pi^»As  ^  -vei  fr^pfthrca  fetvaiur. 
Tcrtio,  quia  cxcoHjuodparri  fjt  per- 
miffito  vend«Kfiliitin,«e  Dfattir  «tiam 
illi  Conccfrum  eiiiki  liypotfaecancv 
•do<?ct  Glo^faTiixtn  coirtftuT^em  inteU 
lcif^um  inl.r.  verbd  ^  vefrdiderit ,  Cciy, 
ie^iiTTbw  ^  (^ui  fiU&i  difiritxtrum.  Ne- 
^ue  obilat:,quoddid)alicenda  (ic  AnOr 
«i  jiii!t,8e|flitipiaiea  mininieexcendeii- 
«dadecdbMlefltflim^ttnniTi  ta(b  pr(>- 
pofttonon-cctifcturcxTcndi ,  fcd  iilum 
comprchendere ,  cum  venditio  alias 
ipcciescomprehcndac  Adde  cam  u«> 
^tnxfuc  Moi./»f r«>  quod  reftriAio  &Bfe 
«nda  tfl  iis  ^  qo«  fantHfiAiiMft»  iitef t 
Itgitur,  uc  flon  fiatalixiQid  excedei^ 
concefTioncTn  5  nort  vero  ,  quod  non 
iiatalirqtird  minus,  rooio  t|uo  nuoos 
«il ioconvcniens»        55-1-  -  aij  -^ 
'   -  Ii)  <»imiiiif iljnocb  Ufiiec  icQDt 
vk  ihgisbfU,  ml,  ffKfUltrmm ,  7.$^ 
fr^tm'^.  ierri>€u  eennfy  tpii  fub  inteU^ 
velciirifiikt  yVhi  Ulpianus  rcrolvit,fi 
iudicis  i^ecrcto  pcrmiiTum  Ht  Cucoii 

(M^iMitopupiiii.Ulc-va^eaiB  hy^ 
^  po^caverit»yeldcootfa,calefnali«» 

^  Mati<}hem  non  valdre ;  pcr  qucm  rcz- 
tiimtradw  AffllAis  poft  Iferniam /a 
x-dp.  1,     frv^AttA  feuii  alientti^nt  frr 
J^ed<yiciimy  ntt^Ui  i»,  k  itnm.  to.  vaO 
-AtltoiftilnbiBotenfieAitaiaB  Vtfodeii^ 
-di  f^udnrn ,  non  poBk  tx  vi  talisilicMf 
tiac  itlud  hypothccarc.'  undc  idem  con* 
•fectucntcT  tScen^utn  in  EmphytcufK 
mmikrninus  tamoo  limitatio  propor 
fldr  Mloeoda  «ft  &  «jd  «cxttHf»  V»  4^ 
ij./jii-irir^dici  pQxcft  ju«fia-fi9itmi.*OI 
Carbii  Moliaei      alk^ciifp ,  ^uos;^ 
fcrtCaldas,  ».       iir  procedcre 
■tantum^-quando  ^aicuUas  altcnandi(^ 
cefla  eft  pcrdecrecum  judicis  >  eo  qtii)4 
^tecnitume)asoitaffti^fifl^|«S^ 
ftrmaimpleri^ebeac,  i,  mi^^fi^m^Ctfi 
iBt  frjtdffti^mitnrnm  ,  ibi ,  tlitf  c»H§ci 


Caldas  ir.  i^.  Mol.  Theoldgos  frf\ 
llitetligeodooi  eft qflaisido  ocUius  €* 
rattem  fl[finorie  veodi  ^  qjoam  hypo- 

thecari. 

Maitis  dubiQmeft ,  an  liccntia  con-  »1» 
ccfla  ad  hypothecandam  Emphyteu- 
ftm  1iiflMenslit,ut  Smphyteufis  ven* 
Hi  pofiitadfoivrndum  cneditoii,  ciit' 
sllas  remporcdcJiitofjtisfieri  non  po^ 
teft  ?  Qua  in  rc  aflRrm<indum  vidctur 
juxta  dt>(f^r!nam>IoI.  juriftas  fifprg  & 
atforum  ,quosrolx:rt,&  fcqujtur  Moi. 
the€lhffMMsdff.\^i.ft^%^  alPeriratt^i 
nfn ,  qtiod  habei»  Ifoeatiaiii  ^  hy  po- 
ihecandam  rcm  niaioratus  poteft  iliani 
vcndere ,  non  cjuidem  a  prmdpio ,  ubl 
ta  iioentia  obtenta  cft ,  fed  adveniente 
dit  fehitionis.pro  qua  bTpotbecatadh 
Qiw  doArioa  ppobatur  exti/ifsl,/tf0^ 
fi/htnm,^,  pwfiHm^f.  lie  rebw  itfmm^* 
ubidifponitar  ,<jut>d  fi  pupiilus  dcdic 
rem  pignori  cx  permiiBione  practoris^ 
pocertt  crcditor  jus  fiiom  exetiui  ven-' 
^0«A»  pignus  abfqtxi  novb  deereiOw' 
Acceditpnaenea  radb  »>  qoia  pfswit 
ideodatur.ut  acl  vendirionem  illius' 
dcveniri  polfir,  ad  hoc,  ut  ex  prctio 
creditori  fatisfiai,  fi  aiias  tempore  c6f« 
tiOKO  debitiiiB  ei  noo  ieiinadlr;:  Ac  qol 
oonccdit  antSecedcfis  ,  ftoftfmVin  eti*' 
am  videtur  confcqucns,  ciuod  ex  illb 
infcrtur  nccc(rari6  ,  /.  illud,  f.  deacfBr*. 
reftdd  hdfeditM/e.  Ncque  obftat  tcxtus 
ti0il,  f  fufillnttm  .^  s*  fi  frnttr  ,  ubi 

leiblvtemKpofifl  vflDdlOM  fliino» 
lif  ez  vi^-iaoiati  »  qbo  ^iMiiirum  eft 

cam  hypothecari.  Nam, iit  optimd  de- 
clarat  idem  Molinajurifta  fttfra  ».^.hic 
icxtusinteliigltur,  utnon  pollirftatim' 
ap^incipio  ea  resvendis  oon  autem 
qood  nqti  polEt  mdr  ,<po^ain  pig. 
noraca  eft  ,  fi  intra  debttom  lempuf 
creditori  nofl  fatisfiar. 
;     Nihilominus  tamcn  quamvii  hxc  «I» 
^o^ma.  ^^ppciini  proccdat  in  rcbu| 
OfaMilVIV  &  alijs  fwtait^i^lieiwi. 
peMWltjM>Qn  vtdeturtan^.sidmiti^- 
dain  re  cmphyteurica  propt»r  pnrju* 

likw^SUKi^  ^onit^o  ^^ifim,  r>  r  cr< 

vcaia>2 
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V6ni3tur  ad  veDdiuonsm  »  ipib  tunc 
irrequiiico,  nani  ilomSnosconfeotieM 
fimplicfter  alicol  olienationi^  inim 
tclligiciir  estn  permictere  >  tit  camen 

vcWt  mtincre  falva omnia  jura  domini* 
Calia>  quac  fvbl  alias  compctunt,  ut 
paffim  in  hac  materianotancDo£lo« 
res ,  at  nOCDfnotlni  Molin^ »  queoll 
dtac,&  ^qoimrClMas  nb  txtm&h* 
,wi,&t^  II.  4-*-  Vnum  aurcm 
CX  hts  juribus  cft ,  ut  quando  Emphy- 
ttufisvcndcndaeft,prius  moncatur,St 
requiracurdomiDus.anejiin  llbl  velit 
pr»  ^efn  precio:  ergo  qtKinHo  ioiai- 
nuspracfttcconrenfura ,  feu  liCcntiam 
hypothccandi  Eraphytcufim ,  ihtelligi 
nondcbct  fmiulconrcntire  ,  ut  deve- 
niaiur  ad  veaditionem  ».ipfo  itreauiG- 
to,  Cut  ferolotfatki  oe»oronat  Ordina^ 
KioLnfitm/f^.3.  $,  vit.  ubi 

decemltir  i^ftddr.quwdo  res  cmphy- 
teudca  iudichli  pii^nttH  fubjeda  foc* 
rit,\it  ex  eacrcditori  ratisfiat.  non  pof- 
fic  pcrfici  eju$  vcn^itioj ,  nifi  domino 
prlosreqnifitOi  tfi  taKktundcni  jrj^vit» 

-.       .^-  .  ■ 

i^irum  iUeiamtvncfffA  Teiro^^i^iih 
V-  j^bjHeuJim  4k(unanslAm  profit  .\ 

fl '  ^  '    '"f l  % . .    .  *  f  '    '  •  ■  ~  '  •   "^'  *  •  • 

Bonijiiini"^  tifMrttui :  id^m/jkc  $Ujs^* 

'  Cntrtrium  f*me0  mfrxffii  (ft  W 
veriMt,  d^mmhivihtteUigetmrHfitt^^i 


.  Bdmaqot^iiibidt,ttCift 


W 

aiienandam  profit  ejus  fiiCC^feri,  iti 
iit,CPetros  eauilis  non  facrit>  poffie 

iiiccdfor  abfque  nova  hcentia  £m<i 
phyccufim  alienarc  ^  Negantin  fimili 
dcficentia  ad  alicnandam  rem  maio- 
racusGrcgorius  Lopes  ith,  16.  lit,  n.par* 
iits  <.  tvf^tf  >  «».  if  pM4[e  ^en* 
titt,  tvAno.  %  mnf*  fidfmt  Mol  jnriP> 
ta/if.  ^  iteftimeg,  e.  y.  ».  38.  &  MoK 
Thcologk  it>m«  5.  ^///.  6^1.  /w.  Ec  lo* 
tguendo  de  iicentia  aiicnandi  fcudum 
idem  iencit  Molioa  Juriflav.  ^p.Pro*' 
tntnt  ne/./r«)(,  f.  fimifii  qvibns  n»^ 
4ih  ftfttitt^  trW  i^§t^efitftivt!tmr  ^  nbi ,  i 
credicor  pcrmittat  dcbicori  vendero 
pignus ,  ifton  tranfit  ca  nccnria  in  nt>»- 
vu m  polTefrorcm.  Et  cx /.  i^lcm  lulientis^ 
'isfi^mf  »{icm  ^ff,  di  itgkt.  1 .  ttbt  cOncef-  - 

lk>,  qixat  itfirtlnt«iMnAi.0Bo6cut 
io:dttbio  petroadit,  &  kioo  eranficnd 

harfcdem  ,ut  cotVcc^io  <5uod  Jiceatali* 
cuilaptdem  c«dere.Idem  probattcx* 
tus  itt  ttntrtt^Mi,  %.fi  vfluM^tt, 
jftJnttt  tmrltnntii^  ttbi  ,  ciim  pscer  d^ 
tionronitui  'lilic  |»toefiff«torem  Cfmfti*. 
luilrcljs  uc  doc^mfepemre^  &  mottuo 
patre  i  veilcnt  ejus  h*redes!itcm  pi-o- 
ftqui ,  rcj>ulfifunt,  eo  qUOd  fili*  con- 
feafu»  pcr  patris  mortem  expiravit. 
]|i:Oetf  tt  tandctn,  Qooi!  «ioroiddi  licei»» 
«ia>eft  ftft^ioitttvntqueadeo  miniad 
IJktlsftdettdi.  ^  . 

NihkJominWJ  tontrariam  rententiS 
magi*  reCcpcam  efic  aflSrniac  Caldas^  * 
det^itt&^  t^n-  K      abl- pitL  ilia.re« 
||ft!lCii^tioec»  vMiXibM\3m  de  JkMok 
Hl  ^^I^JBietbnimQtft  GabHelero»  Eft 
pro  haC  p&fte  bdnus  textiis  in  Mt  /^. 
/c»t  ^%,fi  dehiteri  ^ff^  <it*ihMJ  modkf/igtittt 
vcihjftthtciL  fiilvtltti  ubi  liccntia  credi* 
toria  KoOceBa  debliori ,  ut  pbfk  Vo^fc 
deit  |li>m-  ttdllMBWHlcm  ipfius  debl* 
torhitclhiiCieiqucprodefti  H^feeon»'- 
da  fcntetitia  mihi  yidetur  vcrior»  qua« 
tcnusvult  diilanrj  licentiam  Don  dJd  . 
merd  petfonalem  >  (ed^trdniir&ad  imi 
miem^ejitt.McnMin  efti.  iiwiis^ 

temlltt^tntti^jcalttil  adfbccdTo* 
lM|pa«flU«icinon  6tv  itttces^uam 
Gg  4  hxm 
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barc^habCStttr  jTTt  adcirra,  in  qucra 
pcT  vlam  purae  nomiiiiicioi^Eniph^f^ 
teuisjdercnit.  Quam  didtntiioncnl 
dcfulnoise'  diHn  L  f'c;:!  ;  f)a,m  m  «f/cy*?, 
Jihfnri^  cxprciic  dioiturjiacrcdcm 
legitinidvcndcrc  rpni  pigr.orataTn  ex 
Itccntia  <leftifiAocoiicc;ira s  •& ln^./e* 
^HmH<t  ^  4iii9tis  «jufdein  !egis'« 
#a[tim«a4^icuT ,  licentiam  vepdendi 
piginus  cortceflsMii  dehitori ,  non  pnrri- 
gi  ad  fcqocnrcm  pofr.*{rorcm  cxtra- 
ne.afli.  Etranodivcifitacis  ca  vidctur 
«flc ,  qiris  tit'hflbcci(|L  int  piSmn  if. 
de  prditfewibns^  ram  fimilibus  , 
bot  praefumiruT  fvta  hBrcdi,ucfibi,pro«> 
vidcrc  II  noa  ica  ■  vcf6.jdi|S  (acodTavii 

.  •  •  Atque  cx  his  faciU  rerpondctuc 
•dfandaaieDta|iaoristoteiiti9c ;  quft^ 
feiiMiMcnoftrte^vidcnrur  contradiw 

'cerc.  Nam  itfe  ,  )(fiMiiar  «//^?*  l?./f«f 
folum  probat  non  protendicam  licen- 
tiam  ad  rucccffoFcm  cxrrancum  ,  ui 
ffOKbta^  C3(plicuii»Nis«  Ad  /.  vero 
iniMMv  v^tpia  MAaat  ^mkbattietiaiii 
•d  harrcdcm  dt^t^any^-HODiitlMpif  iioa 
mnfirc.  Rcrpoadecor  5  cum  tcxrom 
proccdere  dc  licentia  conccffa  pcr  ul- 
timam  volunraccm,  inqua,cum  non 
ioreiveiHat  tilltisoti^us  cjus  ,  cut  talii 
hccntia  coccdiiur,  ivaiiBeni^inr^ol^ 
pc^um  cfTc  illiushaErcdi,otffefeC^bl^ 
fam  ,  <J.  r.v  conditionMii ,  n^vrit ,  tMftffe^ 
'"'riiy  iajitt^  'veriiomm  ckH^,  in  noftro 
Mteib  tiafi)  agitup  de  liceocia  concef- 
ftiiHtevlvoi  Mpbiirteui» ,  ^n^Hlim 
gftf  pro^em'  tkAiimi  ttnpctrav^c ,  A 
^«{reavic ,  in  quo  noh  fibi  tanrutn , 
fcdctlam  hfi  rcd? profpexiffcccnrcndus 
«ft  ,4uxca  diaam    fi  fMchm  ^ff!  deprfibtr 

write  ;4J)t'if«fiMiin^iHerpoii^  Bttw 
.  tholus  cofflmtiiiif«tt  Topepciisi Vji 

/  debiteriy  prbptcrca  in  e.ifii  i!!iu<? 
tCKCus  confcnfun*  filia;  non  porrigi  ad 
;  IWBcdcs  pacris  ,  ijuia  in  cis  ceffac.raiio , 
«fcrqmai  eato  MeeMiaiiirpani.  cmiM* 
ictattziJIatn  cnlf«fcoiiCiftt^i^a4l^ 
■innr^iiyL  iifcgebatoream  dM|,(fNi 


nccc(Hcas  ccffat  io  hacredtbus  :&  ideo 
ltcentiaetiamoclEiriS'in  os.dd^t:  in 

noflro  aiitem  cafu  non  variatur  ratio 
in  liscrcdc  cmpiiytcutac.  Unde  Caldas 
dtcto  cap.  M;.n.  51.  Qijod  tnndem  op- 
poniiur  d^dam  liccntiam  effc  ilridi 
furis ,  ciuliitn  mdmeoti  cft ;  nam  eciam 
promilIio,bonattb,&multialii  ootfac- 
tusftridi  iuris  funt :  &  tamcncx  eis 
compctit  adio  han:edi,&  adf  oeAk  h»- 


¥4rkm4kentiai^ii 

..     Jm  eturet  pqft  monm 
.    4Metdea$/*f   ,   , ' 

•,  ,  j  •«  '  • 

"■■C-::  XI. 

V  >•  .  ".  .  .     ,..   • ./  . 

r  T  SUMM AMQOIii 

NeffAntem  ptTiem  rna/yU  Affroh.tt  CiiU 
ddf  ',  fed  cfintTArti  tjl  ^mmi  tenend*,  . 

CMCefiU  etntinens  gretimfiBimie«B 

txfint  ntorteconceatnta  ^qittdmdtu  tX* 
emplis  illufltitnr,  ibid. 

LicentisAlicntKdi  fcuAum  nen  e%fnh 
mertemeeienia'^  Ncaue  HctntUeti^nAH' 
eU  rtneeffks  SegeferMlff  mtrttmtxttit* 

UNdecima  quzflio  cft  ,  utrum  lU 
liccntia  alienandi  Emphytcu- 
fim  dardt ,  U  '^bfic «mphy ccu- 
M  poft  coocedencis  morcem  ?  Sen- 
tcntiJm  ncganreirf.  •meirdita^^Micic 
Oaldas  de  extinff.  c.  1?.  n.  57..  o6<feaid 
cjufmodi  liccnri.i  fit  odlofa  ,  ti  trfktWT 
gcnda;  Contrari«m  niiiilommus  cft 
oiwrtftns*  ciefietid(iW<>'eii'i>.^,  quar  tr.^iit 
Sftn6h.  Hk(,  S;iM»4nte'W^.Uf  .in^ 

iibi  docct  ,quanclo  concclBbceinuiiwt 
grauam  fadam  ,  qiiaiisefb.  qiigeconcc- 
diturimmcdiacc  ahcui  pcrfoeiia:.iode« 
pcndeoter  a  mimfterib  alterius,  cui 
e|M  co!)atlo  cbmniiiiiCBf  rcJdftiWPoi:- 
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fXpirarc ,  etiam  rc  integfi ,  pcr  mof- 
tcm  coiicochntis  ,  juxta  tcxtum  t»  cap. 
Ji  cHt  fjulU,  de prabeftdistH  <S,  &  commu- 
ncm  DoAorum.  Undc  »,  7^'& /^ff» 
cuiii  niuttis  Dbftotlbin  dedodt  neqoe 
Ucentianinon  rcridendt|  nequefacuU 
tacem  difpcnraiidi  cum  perfonis  inccr» 
tis ,  &  indcierminatis ,  nequc  faculta- 
tem  teftandi  conccifam  Epiicopo,  auc 
Monacho  ,  vel  alijs,  quibus  ceftaH 
prohibtttfcifteft,  ndqoedeiniflbms  ad 
pnlincs  fufctpiendos  ,ucc  deniqoe  li- 
ccntias  ulias  abfolut^  a  fupcrioribus 
Conceiras,morrc  conccdcntis  expirare, 
iicet  odioOsIinc }  co  quod  omncsejuf- 
modi  cdnesffiones  gfitkffl  fadani 
concineatit «  taeC  ad  certum  aliquod 
tempus,  pro  qoo  tant&in  durace  de* 
bcant  ,reftrida5  fint. 
»8/     Ex  qua  gencrali  do(f^rina ,  &  toteX» 
empiis  commuoitelr  rcceptis ,  apertd 
pro  prsfisiiti  nateria  colligitur» 
cemi9.abfeliic^conoeCam  adallcnan* 
jdamBrophyteufim»  non  otpirare  per 
fnortem  domini ,  qui  cam  concefl[it,li* 
ccx  fitodiofa^S:  rcftrtngenda;fiquidcm 
elt  gratiafada,  qua;  llatim  abfolutd 
acqniritucempliymotaB  » aii  concefla 
efts  nec  cft  )ut,  auc  ratio  aHqua,cord«- 
beac  intclligi  redrid^aad  vitamconce«> 
denrls  :  &  italoquendo  dc  licentia  ali* 
cnandi  fcudum  conceffa  ^  Rege  ,  fen* 
tiunc  Capitius,  Paris  dc  Putco,  Rui<^ 
Bus ,  &  Hierony  mof  Gabfial  apod  Cal« 
dztdUfo  cMp.  15.        5),  ^  )4.  Qol 
etiam  noftra;  fentcntifl;magna  ex  par- 
teacccditrfatetur  entm».  4.1.  didam 
licentiam  alicnandi  conceifam  a  do* 
mino  diredo  nocere  illios  hacrediieo 
quod  iMMot  teneator  ftare  volontatl 
dcAinAii  &  itideapprobat,  quodDoc* 
toresproxlm^citati  docent,  liccntiam 
aiicnandt  conceiTam^  Regc  non  ex- 
pirarc  per  iliius  mortem »  quod  in  rcg- 
.10  jure  bflnedlcano  iiiecedacor$  pro* 
•ndeque  focceflbr  tafiM|yam  GoiioedeiK 
■i$  h^res  vof  Qntat!  illius  coDtraire  nofi  • 
DlTe  ;  quanttimvero  baecratio  habcic 
^adens  >  videiiac  aiij  .*  mibi  oecU  fuP*  i 


pa^a  cft.  Praeterca  ».  4^.  admitccre 
vidctur  cum  Burfato ,  cenfdh  j^.  vo^ 
lum  1.  licenciam  alienandi  fcudum^ 
auc  Emphyceofim  concelQim  a  pra:la- 
to  eccMiaftico  dTe  petpetoaitr  >  Ifc 
oonezpirare  pts  ejos  mortem)  qoia 
pra:latus  eam  liccntiamconccdit  tam- 
quam  adminiftrator  bonoru  Ecclefia»s 
^  fic  nomine  ipfius  £cclefia?,qu£E  nun"^ 
quammoritor  s  quflBBBtioeft  optima. 


Vtr^m  aiienath  Eviph^^tfufis 
jini  licentta  domim  ctnfirtm^  '\ 
tur  peritctntmm  ftf^m 


Ddodedmji  qojrftidei^,  utr&m  M 
alieAatio  &Apliyi9eufis  ftdali» 
ne  ItteHkia  domihi  con&MM^ 

kur  per  ItCentiam  poftea  obtentamj^ 
Rcfpondetur  nort  confirmari  ^  heque 
aiienancero  libcrariacommiiTo,  fido- 
minus  .quaisdoeam  lipendamconcel^ 
fic>  ignorabac  alienationem  jam  iiic* 
tam  t  fecus  autcm ,  fi  eam  fion  fgno-  * 
rabat.  Ita>  rclatis  alijs  ,  Caldas 
u»aifme  cap.  » j.  ftum,  1.     caf^  tj.  ff.  ^s, 
GregOrius  Loges  /.  n/timd  ^  tit.  8»  ^4r- 
$ka  5»         ^jp  Un§  qutria  ^  Molin, 
Theolog.  iifp,  +5:9.  n»m,  17.  fi„t:  Be 
in  fimili  Cum  aiijs  Moi.  Jurifta//^.  4.  de 
prinic^en.  cap.  5.  f»^  nnm.  ^4.  Ratio  eft, 
quia  ubt  ahcnatio  fa<£la  e/t  abfque  do- 
minilicencia,ftatim  ahcnans  caduci- 
tatem  incorric»  Scdomioasaicquiricjus 
ad  pcenam  cSmtiH,  quam  oon  cenfetutf' 
rcmittcrc  concedendo  facultatfcm  ali* 
cnandijfi  fada;  alienationiscond  ' 
cius  oon  crat  ^  cootra  ver^. ' 
firciebateamefle 
fiiAuii» 


SBcno 
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SECTIO  NONA. 


.  iiitnsttc  Fmfhyttufis  ,  antequam 
_    ^at :  &  tn  quas  ptrfonas  fiert 
ftjfu  »  foftquam  permi£s 
jutmi 

SVMMARiyhL 

lEtnphytfut»  vtltns  veuiere  rem  tm» 
phyteutictm  nom  txeufatur  Ab  ebligttitne 
admenemdi  j  &  requirtndi  dtminnm^qudm* 
vlf  dmhnu  aUmdt  JHmttmt^edeU^ 
Uvtmditient,  ttp. 

Citatio ,  qua  citat»  imducitur  emus  ali-^ 
quid  faciendi ,  autpMtieudi ,  ntm  fuffUtmr 
fer  ftmflicem  fcientiam.  ihid. 

Vtfhn  ftmititef  teneatur  en^hytettta 
demummmmmrert,  ffmde^mb  Smphyte»' 
ftm  demere  ^ami-daUM  t  •Umdmmmm  U 
^ikndefciat.  m.  190. 

Diffd  requiftie,feumonitiedekHfer$ 
iece  ,&  temfere  epf^ertune.  n.  t^t, 
^£ieea,&temiferaeemfeamtnr  affer* 

Leeeetiam,     tempere  imtengrue  ditm 

ta  requtfitie  fieri  feteft^fi  demijtus  id  per" 
miferit,  'vet  per  eum  fleterit  ,  qutminus 
alias  requtratur.  Etqued  magis  imltec  r4- 
fu  fiert  exfedialfm.  tp%* 

^uande  egitur  dt  Smjllrftei^  fer  vem^. 
ditienem  alienanda  ,  frims  dehet  eetekr*»' 
ri  venditie  ,  &  tnme  amte  tredititnem 
expeni  domine  pretium  ,  cendi/icnes^  ^ 
falia  ^  fub  quibus  venditur.   mumier,  »^3. 
&feq. 

Si  emfhfteiitsvdeitt  rem  atiemartfer 
venditienem  ,  mem  denunciet  demine  ve^ 
rumpretium,  queittm  vemditg  imidit  i» 
ttmmi/fum.n.t^'}. 

^xcufdhitur  autem  ,fi  re  integra  pami- 
ttif^  &  veritmm  detegAt.  eedm  mmmmr9 
i»fime, 

In  aliquibuspertibus  ufus  ebtinuit,mt 
fcriptara.  vemdititmii  dtmimt  efiemdeimr, 
ibidem. 


j^icl  domimts  pof?it ,  qusnde  ncvtt  > 
aut  julpjcitur  ,  EmphyteHfm  plus  ju/Ie 
n/endi ,  aut  ettereri  in fraudem  ij^fius  demi» 
Wiftedm  n.  t5>5» 

DeSa  requifttie  fetefi  peri  fer  freeih' 
raterem ,  Itcet  [feeiele  mumdatum  mtmim» 
be/tt  i  &  a  firtieri  per  adminiftraiwrm^ 
tuterem ,  vel  curaterem^  m.  t^6, 

CUm  in  fttpeiioribust  non  (emel  tif 
dixerimus,  &  oertom  fic,  cam 
fccundumim  commune, /.«//>« 

dejure  emphyt.  quam  fccundum  Lufi- 
tanum ,  /tb.  4.  Ordin,  tit.  38.  ia princip, 
non  poiTe  Emphyceofim  aUenari  >  fal* 
tem  proprid  nooadmoiiitDi  Bl  rdqol- 
fito  prius  domiDo  ,  pr^scenquam  ia 
aliquibus   cafibus  fupr»  expHcacisi  * 
infurgic  nccefTario  prima  quxllio  in 
tuulo  propofita ,  qua  nimirum  ratio- 
ne  ea  admonicio  ,  &  requtiitio  fieri 
4lebeac  ^  Qjia  in  redtceodlum  .eft  prt« 
m& ,  empbyceutam  voIemaD  veodere 
rem  cmphytcuticam  non  cxcufari  k 
di<f^a  rcquifitionc  faclenda ,  co  quod 
domious  aliunde  fciac  eum  agere  dc 
iUa  vendenda  ,  uc  opctme  cum  alijs 
tradic  Caldas.^jr  exiim0*  cap^  q.  m,  3. 
Radoofl:,  quia  tfta  requificio  esigicor 
caraquam  quardam  citatio  ad  hoc ,  uc 
dominusintra  ccrtum  tcrminum  de- 
clarec »  ucrum  velic  rcm  fibi  accipcre 
pcoeodemprecio:  fin  minut  liberan; 
maneac  emphyteutoc  eam  tradere 
empcori ,  fi  fic  pcrfona  idonea ,  ip(e* 
que  dominus  tcneatur  eum  laudare, 
&  invedire :  cicatio  aucem  qua  cita* 
co  inducicur .  onus  aliquid  facieodi, 
ouc  patieodi,  non  fiippletur  per  fimpli- 
cemfcienciam,red  debec  ficri  perde- 
nunciarioncm ,  &  intimationcm  ,  ut 
per  fc  videturnotum.  Et  patcc  a  fimi- 
li  in  vendicore,adverfus  quero  non  da- 
turaAiode  evtftioiie,  fiempcorei  noa 
denunciavic  ,  mocam  fibi  efle  licem 
cicando  Ulom  )uridicd  ,uc  illam  defcn- 
dcrer,eflo  ipfevcnditor  alias  fciveric 
Jicem  roovcri  advcrfus  cmptorcm,uc 
traduocQOOUDuniccr  Do^ores,  quot 
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^mftiine ,  &  vendit,  cap.  j  t.  rfHfn.  66 .  8e 
cavctut  esprefle  lik^  ^iMrdi»»  LM/ii.  tii^ 

Magis  dubttaii  t>oflec  ,  tA  qdancb' 
emphy coata  ▼ulc;'  dooACe  >  aot  dotara 

Bmphyteufioi  ^  cxcufetiit  ab  admcH 
rendo  domino  de  tali  alienatione  ,  ti 
aliasipfidominofic  notumj  cumvcllc 
aiienafc ,  6t  in  quam  perfonam  >  Namt 
ut  habetut  iSI.  4»  ^tmml  38 .  infrm» 
iifi§  ).iftd.aUeiiftAdaiil.lSmpli)Ptmii| 
pcfcxioiiadooenft  ^ititt  dotatlonem  i!o« 
lum  cxigituf  » ut  cmphyteuta  DOtum 
faciat  domlno  ,fe  vclie  tali  modo,  & 
io  talcm  perrooam  alicaare  Emphy* 
teudni  ;  ut  dcMttilidi  poflit  •Aclperd 
cootra  dooatarium ,  fi  fbfcc  idoncus 
DOS  fic:  adquod  vidiccur  fudiccre  do« 
raini  fciencia ,  undccumque  illam  ha- 
beac;  6c  confcquencet  non  clTe  necef- 
iariu  na  admoiieri  per.empby ceutam,  ll 
aliande  iada  tociiis  MgOtij  fic  itenrdust 
Nihilomtntai  tamen  pfopter  domini 
fcicntiiai  non  audcfcm  cxcufare  em* 
phytcutam  a  dida  admonitionc  in 
hoc  ctiam  ca(u  factendai  quia  ejufmo« 
admonitioooti  estgitaiftattcdm  a'd 
hotf,  ocdomittiia  fibi  confular»  excipl* 
endo  ctmtra  donacarium,fi  Uon  fit  ido* 
neus  »  fed  etiam  ut ,  fi  cotitfa  cum  e<* 
ccptioncm  non  habcaC ,  teoeatur  eum 
laudafe ,  inveftire  :  unde  .Videcuf 
talis  tfdoionitio  liabeie  e^iam  vim 
dcationis ,  qua  ei  imponitur  oous  ali* 
quid  fociendisad  quod  folafcientiaali* 
\inde  habita  non  fufficcret. 

Dicendum  fccund6,debercdidanl 
requifitionem » &  dionitiooeAfieri  Ick 
co».'8c  tem|KWe  opponunOi  Nanut 
jnoaitio  tBonitum  adftringatt  ica  uc  ilU 
currat  tempms  adrcfpondcndum  aflig- 
natum  ,  atquc  in  mora  conllituacur,  fi 
incra  iliud  non  refpo^cat » opus  cll,  ut 
fiat  congraft  ildeo^^  tefnpoce ,  argu« 
jnento  textus  in  l.fi CoiHtnrus.^  f,  de 
fflut»  ibi ,  jSa*^  f"*^  t  fi  0fpfrtMii0 
loco ,  AHt  tetnporeohtnUrint  >  Vbi  Glofla, 


^Mdm  Hlt,  ibi » Si  Uei ,  ptt  eleheiur  ^  fh 
lHtie)fi$eritcelehrMtn,  VbiGlolTai  verh^^ 
eo  loco ,  Baldus  ,  &  ali  j  i&inl.  morA  ff-  de 
i^uris^  ibi»^/  interftd&tu*  •p^rtuno  liK^ 
9Hi  fUi^iK .  tlbi  GMfla ,  D6<^6ceft. 
Acqae  tta  ift  fpecib:  onm  .Cd^rolcfMQ^ 
lineo  docec  Caldas^  4t  tiittin^icmt i 
(*p.  13.  4.;  qui  n.  y.addiCjIocumcon^ 
gruum  cenfen  ilium ,  in  quo  dominus 
dimicihum  habet ,  &  iibii  conVenirt 
^teft ,  dnmttioilo  HAikfit  nlaliqua  do» 
ino,  anlLpalxe  inliodeibi  i^Qans  fi«4 
quentare  non  roleac  :  itemtel)lk|Mlion« 
porcunum  c/re  diufnum  j  dummodO 
oon  fic  prandij ,  auc  julla  alia  occupati^ 
•ne  impedftum  t  non  oportere  autem^' 
ot  fit  dics  ^wiatns  >  Ibd  ^oril  die^cft 
am  fcHo  didlam  notificatidnem  fieii 
polTc  j  quialicet  citatio  judiclalis  noit 
poilic  fieri  dic  fcfto  i  attamert  hasc  no* 
tificacio  excrajudlcialis  eft  i  excrajUdi'» 
qlalia  anfiemctianl  diehtts  fisftis  pofliinfi 
ficr'»»  : 

Pra^cerea  iddie  behd  id^m  Caid«  t|i 
».  6.  Gum  eodcm  Molioeo »  etiam  loco, 
&  ccmpore  incongruo  didatli  hotifi- 
cationem  ficri  po&t  &  legitimam  ef« 
fi» »  fi  doo;iinas  eam  lieri  permittac « 
quia  tunc  jurefiiocedtt;  qttod  fi  apcil 
ioco ,  &  tempore  qusrfitus  audienclam 
ncgavcrit  ,autpercum  ftetetit  j  quo* 
mious  eidida  nocificaciofiat,cktunc 
pro  notifieato  llabcbinir^  &  incipiet  ei 
currere  tempils »  ^UOd  ei  €60tedtca< 
ad  rem  fibicapicndam  ^fOieodem  pfe* 
tio^&impediendum  hc  emptofi  tfa* 
datur.  Uiiiiter  autem  in  hoc  cafu  fuam 
rem  gcret  emphyteuta,  fi.  n0tificatiO4 
nem  fiidat  ad  sMlOs  domini,  Mift  ifi  pw* 
fona  uxoris ,  velatcerius  dc  ejus  ^atni* 
lia  -j  Sc  facis  cfl  hanc  notificatiooetn  fet 
mel  fieri ,  pro  ut  haec  omnia bene  cUiH 
alijs  tradic  Caidas  dtci»  ct^.        f* :  j 

Blcendnm  tttdi  ,  ^tiaQdo  agitur 
deEmphyteafi  per.veodicioncm-elii^ 

nanda ,  debere  emphyceutam  »  prki& 
quam  didam  requifitionem  faciat, 
j^i^ditiOAefOL  ceitihnae^  Mjmc  aote- 
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tfiftm  trftdkidiiefl»,  fim  uftimun» 
Vftfidittonis  comjvlcmcntum  deueniat, 
^Oroinum  rcquirerc  cxponcndo  illi 
^retium  ,  quod  <ibi  offcrtur ,  finiuiquo 
f>aAa,  qualicateSj&  Aodoc,  fixb  qulbos 
£lDphy ceQfim  vendit ,  ad  boc ,  ac  do^ 
Qiinus  omnitnis  perfpedis  confi(terec, 
acdclibcrct,  utrum  eam  fibi  proeo- 
dem  prcrio  ,  &  fub  ijldcmoncribus  ca- 
pere  expcdiac  Dedaracur  £acil^  con- 
dafio  pcc  partet;ifl  priiiiteeiiiiB,quod 
eponeM<efi»ii^Uiii<ei|uiiift0liem  an* 
letradiciortem rei ,  non  vcro  antcalia, 
qua;  tradicionfim,  &  uUimufr.  complc- 
Bicntum  vendicioois  pra:ccdunc ,  ccr- 
tiiEmum  apud;  ferd^oiniies  :Dp^ore» 
f[ft,  ut  videH  poteftiaimd  Caldas  iiiDo-' 
aseros  rcfijrcnieitt,f«^,  5.  dtr  extiiUiiofte, 
nmm.  ^S.&patCt  rx  l.  tdtima,  Ced.  de 
jure  emffhji.  ubi  folum  prohibcturtranl- 
fcrri  Emphytcufim  abfque  pcscvia  do- 
mini  reqqiiAclOde  i  ]>er  vcndisionem' 
aucem»  antequam  aotraditioncm  de* 
f  .  veiriacur.iBon  tfailsfotur  dominiuin 
r.ci  vcndVcae  j  4.  venditt,lnfiit.  de  nrurn 
%>eadit.  l.  trsdttisHtbM  ,  C  od.  de  paclis , 
&  cMp,  (um-  imarttes ,  im  frinci^io ,  de  fidt 
^finimtmurmiB,  DcMe  ,  quod  dida 
requifmo  facteoda  ritabempbyrcuca; 
dcclarando  quantum  prctij^  fibi  prorc 
offertur;  &  confequcnccr  quod  fieri 
debeat  poft  veoditionem  cclebratam» 
coiiftattaitt'c9  ^iro  caoooico-,  im  r^. 
fMuit.dtlocnt;  ibi ,  Bii^me  nmtiltf»  fMiuf^ 
tmm  Jiki  dhdiifs  afferdtar ;  cum  ex  Ordi. 
nacionibus  Lufitanis  ,//^.  +.  tit.  38. 
frimipit ,  ibi ,  decUramd^Lhe  0  pre^o  ,  0» 
iufiiijttfihe  dao  ^^Ui  toffl  eciam^x 

^.frdd/ctre  ^fMsintmffretim^Aeht  mw- 
r»  sccipi  ptttfi^ 

Quod  dcniquc  declarari  criam 
.IM  dcbeaoc        «  &  ooera  ,  iiib  quibus 
veodicio  cum  aUocelebrator,teadiri 
'  4- .  8ip«ebat  opilnijft^felasis  alljsv  Caldas 
dnextimSi  csp.  t^.  tmm.  t.  quia  non  diCN 
•to  fadura fcirc ,  qui  illius  modum  ,  & 
«qualitaccm  ignorat.  Et  confirmatur, 
i^iibi.fi  oaeca  in  fcodacioiic  adje^ 


gravenc  empcoremifiinc  tatnqtiam  pifi 
prctij,  LfHHdt  partem ,  ff.  de  contrahendi 
cmptic/te,^  confcquentcr  declaranda 
runtdominojuxtajuracitaca,  qua;ju>> 
bent  dcclararidofnioo  pcieiSi»iD;Si  auo  , 
tcm  gravent  ipfiiB  Tendtcoriom  •  qcii*  ' 
(entur  vendi  fr»iit'cum  fpfaEmphy^ 
ceufi ,  &  augetur  prctium  rationc  illo» 
rum;  proindcqucdcbentdeclararido- 
mino,nedccipiacur  exiftimando  prc* 
tium  fibi-deifotMiatimi  ,di^foliiiifii»ft 
phyteufis,  cum  fic  ^tiam  oiQeds.io  vioiio 
dicione  adje^t :  quas  deceptio  magnS 
prsejudicium  ci  parcre  potcft.  ltaquc 
fic  debet  denunciari  domino  veoditio 
«um  omnibus  fuis  quaiitatiiqiStifiilxiom 
«Uciontbtts,  iit  nihtl^doniibooooDitetui^- 
q0od  eum  fallerepoiSc:'  vlioqui  habc- 
bitur  denunciatio  pro  non  fada,  & 
non  currcc  domtoo  ccmpus  ad  cantun- 
dcm  oifercDdumconccilbroy  utopti- 
one  aclvertic4demtCalte'-iiiAaa:i},dSi 
mctiitff,  #.  8;  <f  <^S4. m  tfi  rrr\ ' '  r.:-' 

Prscipud  auoem  oportec,  nt  d6*'fA 
nuncictur  domino  vcrom  prctium  , 
quod  pro  Emphytcufi  offcrcur :  nam 
fi  emphycevta  dominum  in.hocdcci- 
piac:  dice»ctodasH^biininds>preciumY 
qoam  re  v^  decurt  oc  I.tifdeiniomtitiK 
nuat,  in  commiffum  incid;t,tirtTa:dunt 
Valafcus  de  jMre  emphyt.  /j.  8.  ij.  n.  & 
Mol.  d/(p.  45p.  m.  j.  poft  Gregorium 
Lopni,  mif,  iit.  tw  fmtiu  ^veeke.^'.^ 
^mmie  'es^  Qood  eciam  ciim  iilijs  apd* 
vcrtit  Aoguft.  Barbofa  in  ctp.pvtuit  ,de 
/^f<i/tf ,  »/»w».  fimilitcr,  fidicat  of- 
fcrri  mnius,  quam  rc  vcraofteraiur,  ad 
hocutdominus,  vel  avertatur  ab  Em- 
tfhyceoiirMil^caipieoda-,  vei  proiMiOb 
Ti  pretio  illamcapiflc,  quamabetivea* 
dcnda  cffcc  ,  uc  com  Spsculatore,  & 
ahjs  communitcr  notat  Caldas  diBe 
cep,  13. Ad  qoas  iraudes  vicandas 
iifiis  ii»aliqiilbil<f«rcibf»e()cinuic ,  ac 
qoandd  dttDBidus  reqiiicimc,ioArad»* 
tiir  illi  icriptura  venditiesnt ,  es-qua 
pland  intelligere  poffit ,  quo  prccio ,  & 
cum  quibuscondicionibus ,  &quaJica- 
tibus  Empbyceufis  vendacur  ,  atque 
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ItatliAamreqiiifitloneinfieri  6Mt9 

favtitCtHAssetdemcif.xi.num,  %.  qui 
etiam  ».  a^.  cum  alijs  adv  crtir ,  fi  con- 
nrrEmphytcufiiii  plus  jullo  vcndi ,  aut 
oncrarhnfraudcmdomini,  a:itiman- 
dam  clFc  boni  viri  «bitrio:  fi  autem  de 
•firande  noo  conftcc ,  pofle  domtDom 
tam  emphyteotflc ,  quam  cmptori  jura- 
mentom  defcrre ,  ut  veritatem  dccla- 
rent :  quando  auicm  emphytcura  do- 
minum  cclavit  vcrum  prctium,  poteft 
rc  intcgrapsnitcrc&vcriuiemdete" 
gcrc ,  ut  crcditBoerios  t*»fiL  j»./»r,8t 

Caldas  diUo  af. »}.  *.  H- 
5^Diccndum  quarto  ,di<f^am  rcquifi- 

tionemfieri  po{fe  per  procuratorcm  , 
ctiam  fi  fpecialc  mandatumnon.habe» 
ac  $  &  4  fortiori  per  adminillratofem, 
Cntoremr^cl  cumtotem  ,uc  bene  poft 
Carolum  Moh'neum,qucm  refert,tra. 
dit  Caldas  diiio  C4p.  13.  de  extiniiiene ^ 
fiumer.  14.  ubi  ctiam  advcrtit  tcncri  di« 
Aum  procuratorem  oftcndere  inftro- 
jBentamauthenticurofux  procuratlo- 
fiis ,  fen  mandari  ,£  dominos  ilUu&ex* 
Iiibirionemexigiic. 

jZ?/  ferJkmtiiMquas  poteft  trsntfirri 
•  ••  ^EtttfhjteuJis, 

4.  Vnicus. 

:.  ■       *  • 

^  '.  .    .  j. 

■  i  •        .  ' 
[^Mif' nttpbytntu  obiinuit  tUentim 
'iuhfMsfirmUm  Em^hyteufim  in  cert^ 
^inH^m  perfimm,  non  fotefi  ex  vt  ta- 
iit  dtee^tU  eem  trsmferre  tn  sliMt,  nmn. 

y^'^»ind9d$mhMS  tenfenft  Smfky^ 
tm$^atenm.etm,mndehnet.  cert4j,r^ 
intimmelienMtie  fieyetJolum  foteJi 

.    ^^ieieriinffrfensm  idone^ ,  /-^//rj*' 
W^if  f^fex  ijs,  iuibusfiietvetert  £tnfby^ 

Umefsm,  indtlti  dUmms  m  emifim. 


^in£ftffineeiafeetUfiiihiMs\fen  mm 
idmett  ,m  Bm^etifis  im  eem  Mlieiietm» 

».»99.  &ioi.  fne. 

Emphjteups  non  poteji  vendi  'Eccleft^l 
dut  mensjlerie ,  netfiu  cum  eis  fermatAri.n. 
aeo. 

fetefimitemUgm$Eee^Ut& eduenirt 
mmeferie  fer  frefeftenem  ritiffefi^td 
quem  entetffeSiibdt.  ibidem, 

Vtrum  Ecclefu^  vel  mtndfterittmyttl 
qued  Emfhyteujis  devenit ,  teneetnr  iUam 
vindereimrdiimnm  ^ft^itvettgikdtmi^ 
lt$,  nt  etm  tlienet  ?  etdemit,  100 . 

Pofft  dominumexcffere  centr*  difHAtit^' 
nem  Emphyteufis  ,  ejuem  fenex  Itherts  ct^ 
rens  vuit  dentrejuveni ,  frolem^ue  hthem* 
Hj  enmtlitMfenmntmfiwii  tfttiti^rgmtd» 
efit,mdem.mi»t, 

AD  fccundam  dcindc  quspftion^  ipf 
intitulo  fcAionis  propofitam  j 
in  quas  fcilicot  pcrfonas  poffic 
Emphyteufis  allenturi  ^  Refpondeo  y  8e  . 
dico  primo.  Quando  .  emphyccuta  li^ 
centiam  a  domino  impetravit  pro  Em« 
phyreuft  in  aliquS  ccrtam  pcrfona  alic- 
nanda  non  potcfl  cx  vi  talis  licentias 
eam  altenare  in  aliam  perfonam.  H20 
cbnclufio  eatUKcxMnfeff.frMed.§.  t.> 
Dico  fccundo.  Quandd  dominus 
abfolut^  confcnfir,autpermifit,ut  Em- 
phytcufis  alicnarctur,  non  dcfignata 
certa  perfona ,  in  quam  cirec  aHaanda, 
Irreqniaeapcdrelioentiam  aHtwawdl 
ablpiut^concefltc,five.qiiiflreq«MlRii  • 
abcmphytcuta  volente  rcm  vcndcre, 
^icc  certum  cmptor^  defignante ,  nihil 
rcfpondittoto  tcmporc  fibi  ad  tantun- 
dem  offerendum  conceflb » non  potcft 
£mphytenfis  aiienari^  oilt  In  pei^oiHua 
IdoneamAd  eft,  qum  non  fic  ex  i  js,  qui- 
bns  folct  vctari  Emphytcufiro  emere.' 
Eft  conclufio  communis ,  &  ccrta  :  fu- 
mitur  exLuit.Ctd,  de  iureemfbyt,  ihujs 
imitnm farfinis.,  aut'ntn  ftient  im  emfhf* 
mmieisrmtraSimis  vettri.  Ec  probatur 
etiam  radone  •,  quia  fi  liccnria  poflula- 
retur  fpccialiter  ad  aHenanda  Emphy# 
tfniimio  peiiboaaon  idoQea,miAimd 
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•ceffTOneTion  veniuot ,  tjeK^fi  rpcciali- 
^cr  poftularcntur ,  vcroffmHiter  noa 
^CoryczdctctXMt  ^fegttit  iHgemerAH  8i  <li 
teg.jMris  m  6.  Vnde  -notat^xoe  Moli'^ 
«a  dilf'.  4f9.  mm,  i.  Si^imi^lijs  Caldas 
mtM, €,  \i.nam. -37.  fi ^emfAiyteau 
4d  pitopofito  cafu  Emphyrcufitn  alienet 
■in  peribnamjion  iciof^Ciim,incidcrc  tn 
"CoiQiDiffutn  ;  cuna  tc  vcra abfqo^  ulla 
^mim  iSMt  <|uris  liceatta^talein  aiieilar 
tionecnfaciat i  fiquidcm parfona, ciil 
Vetari  fo|et  Bmphyteufimcinete,inini*> 
«lecomprehcnditur  ingcnerafi  con- 
xeffioncahcnandi  Emphyccufim.  Nc- 
iqseinconErariucnftat  jus  Lufitanum 
4wk  ^'Ot^>  fit.  f  8.  inffK  primti^ij ,  ibi,  Q 
foreire  a  ftde^*  vendtr  a  ifuem  /j»iter  1  id% 
^Higiturcnim,  dummodonon  fit  pct- 

'  fona  inhabihs,  ut  optimecxponitCal- 
-dasi.  ».^7.juxtaaotatar>r /.  k  Cod.  de 
fiier4»»SuMeekfjs^  AcquaBOaTnfance- 
IBfhiodi  petSxfMt  inh«b»lei,  iB^ttae  ve* 
tBrilolecBBipbyccufis  alicnattoi» 

Dico  tertio.  Inhabilis  iqnoad  feift 

^^9  prcfoncein  ccnretur  quaelibctpcrfona, 
•ir^aacloroinus  4tre<^i*$  mcTtLO  time- 
lepoceft  aIiqiiod^tettteieBcatt>0  Bm* 
phyteais  ineatt  «Ifeneintt^  fl^e  qniB 
idifficilius  ab  ca  compaTabic  p^fionem, 

^'^utquandocftpotcncior,  aut  magispri* 
yrlcgiata ,  vel  propter  paupercatcm  > 
^Qivc  caufamnMBCB  Idoae^  itd  fol* 
WidBAf  iinimemphyMaiB  BHeiiinst 
.  Ip^^ilBBlBligem&itttecitabit  vcnde» 
re,aut  petmiitareiuscmphytcuticumt 
underahus  percipiec  dominus  laude» 
«tiium ,  quod  in  venditione » aut  per- 
teotatmoe  llliui  (Bris/fbivimr  i  ftu 
BiqBev  qBia  nuoquaoL,  tutc  muicd  ferii> 
^is  pcr  ejus  moffem,  nutiittns  iocoeflb- 
rum  Emphytcufisextingucrur,  gicurfi 
proprietatecofoiidabicurtita  admcnt^ 
nj,  ultimd^  Ced,dejMf(enfhyteMtic9  ,  feor 
fliliit  cominuoiceeDBftofet,uc  videra 
cftfipudJuLOar.  iiii4,/i»nt>fiinm,$i 
-Mm^yttnfts  ,  ifudlt.  %%,  Gfeg^M-tum 
•Lopes /.  altimA,tit.%.  ptrtita  5.  «</ 
ttm » iit^  Coidas  iir  tjuiM^tisHe^ 


s  Emphyteufi. 

i3.x7iim.)7.ldolinam  difi,  4)f9.'i».  4.  flb 
Sanch.  teme  1.  in  Deed/e^,iik,  t,  t^, 

qui  ahos  rcfcrunr. 
Hincmfcrc  bcne  Mol.  proxime  ci- 
^tus  cum  communi  Dodorum,  noa 
foflie  En  phycetifim  vendi  Ecdefis^ 
«ut  monaftcrio,  ncque  comeis  permu^ 
tari,co  quodEcclcfia  nuoquamooria» 
tur  ,&  multis  gaujdcat  privilegijs , rati- 
«nc  quorum  perirct  domino  fpes  lau- 
llemij ,  &€onfbiidatioois  dominlj  uti* 
lis  cum  diteAo.  Per  lioctameBnoB 
tollitur  $  ^uominus  polIitEm|:ihytcuiis 
lcj^an  Ecclcfisc,  5t  aducnire  monaft^ 
rio  pcr  profeirioncm  religiofi,  ad  qucm 
antca  Ipcftabat.  Addit  autcm  idcm  • 
Molinacnm  Sylveftro     alijs ,  cenect 
tnncBcdeiiam  ,vel  oaonaAerlomilieffl 
vcndcrc  Incra  annum  ex  tecepct  coa» 
fuctudine  ,ne  dominus  gravctur.  Hoc 
tamcnultimumcontroverfia  non  ca- 
ret  { nam  Saoches  tm»  %,  in  Dee^Ug^ 
fA,ts€4f,  i^.  »«w.     cttm  multi»  alfjs 
diftinguit  inrcr  Emphyteiifim  Ecde* 
fiafticam ,  5c  faccularem ;  &  lidct  de  u«  • 
traque,  fihaeredicariafic,  fatcaturpof- 
Cc  tranfire  in  monaftcrium  racione 
tcligiofi,  ad  quem  fpcdabatj  tarajende 
fi^lari  affirmat  crjinfire  tn  iilud  irre^ 
Vocabiliter :  &  de  Ecclcfiaftica  foliini 
admictir  poffe  revocari  ab  Ecclcfiaj  in* 
Cerim  tamen  dum  Ecclcfia  moncfte- 
rium  non  cogic ,  ut  cara  alienct,,  Icgi- 
tim^  ab  M  retiiii»}»  tfgtg>BBft|uldcir« 
tfthoeaobts  videatur  probabiKos  ,di« 
cemus  Com  modius  diff:fe^,  ubi  delbe- 
ceffione  inEmphyteufim  exproFcffp 
agendum  eft  j  &  ibi  etiam  cxpllcabi- 
JMis,quaratione  Emphyccufis  tranfi- 
re  polHcin  fifhim  1  circa  quod  vtdeiri 
{»6te[rSanclf.  /«04  *4m  Deulig.  Uh.%,ff4. 

Infcrt  praccrca  Caldas  <//V?*  C4f. 
%\^deextitt^ieae  ^  atm.i^.  fi  Emphy-*®' 
4B0ttieoeB ,.  &  itbf^Is  carens.volucrk 
Emphyceufim  donarejuveoi,  pfolem* 
quc  ha  benti ,  polTe  dommum  legitim^ 
advcrfus talcm  alicnarionem excipcfe, 
iilam^ue  impedirc,  co  quod  /iat  in 
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firaudem » &piS0|iiMim  ipftui  doml- 
ni,quteilo  eyrfbliditiooem  jorii  cm« 
pbyceucici  ptt  inorttiii  feats  iper«bat; 

VilidbiUudcandem  cx  codem  Caldas 
futmer.  37.  annotare  Hbct ,  pcrfonam 
idpneam,  in  quam  Emphyceufiscx  gc* 
fier(Ji  domiju ,  auc  juris  licciura  alie- 
Qori  fjpceft,'e«Bi  imtiko  «Cewqnvem* 
pbyceutl»  «lieiwoci  fic  «91^$ :  quod 
intclligc  quantumadfaoc,  utdominus 
rationc  iUius  non.evadat  dcrcrioris 
condittonis  mqraliccr  loquendo.  Plura 
^ircapradidam  qn«Ilio^em.ceperies 
i^i*fi^. ubi  afemos  depccfixifi» 


SECTIO  DECIMA. 


,  >  n. .' 


.fljtoufque  com^etitt  domfno  jnt  prak* 
$ifi0is  »  quando  Emphyteufts  aliemmir: 
vel  etiam  ejtnpiendi  contra ftg» 
Jondmtmjqitam  miu"  * 


SUMMARlUtM. 


Em^temife0qum  deminttm.  ddme* 

vtdtiaiirfiare  ,t^weiKffetmedim»}»scommu' 
ue  exPe^fMrc  duos  menfrs ,  «1  dtrtvnm  deli* 
Iteret  ,fium  velit  eiin  fibi  aceiperepro  eodem 
fretio,  lure  sutem  Lujittno  feltm  teieetttf 
e/efeifmttiHigmtidies^  ^MMivie  Jtni* 
fkjtemfihus  Muftfisfikisfrtie&bd^  ttpU 
^ervit.n.iot. 

Nin  efi  fteceffArtA  ticemti*  ^egis^  utitt 
Lufit4uitret  emphyteuticd  veuditur  Ecclt* 
fiddemin*d$reSa^eodemit.xti%, 

i  Ntiepotefidtmimtsttm  fmm  meipere, 
fi.tmr*hntes  acontrjtBhtiifieitm  itmt' 
^fttm  iUedetitmiftttm  vtUt  'frtttdtnr 
fftttt,  ikidtmi, 

PRo  refohitioae  pfaBmictendom 
eftj  |me:bointnaid:  cbnilStiitiiiii 
cft^uc  ^aaiido  emplqfiMpftTofai» 


erit  rem  empliytetiticaM  vendcrc ,  do-' 
minum  admoncac  de  prctio ,  quod  fibi 
{frc^iltaodercart&iidomiaus  nbi  rcm 
Vel it  rccinertf ;  Uitotattdem  pro  ei ^'mL\ 
ftando,  cacterfs  pr?fcratur:  fiautem! 
fic  admonituS)&  rcquifitus  non  flatim- 
declaret,  eam  fibi  vei/c,  cJtpcftetur 
I^rduosmenfest  &  ftintrahoc  teto- 
porif  rpatiom  taffituiidcai  pro  flFA'  i^oft 
pr^ftet,liceac  co  ipfo  emphytcute  eatn 
veoderepcrfonj^  idone^.  Sic  habetur 
/.  ultims,Cod.  de  jHreenphjt.  &  ttp.  pom 
tuit ,  de locoto*  Atque  id  ipfum  ftatuitur 
jatetafitano,//i.  4.0fir>ri/.  ///.  i%,iit 
fHmifit,hioctamtn  excepco»quodaoii 
duorum  menfig^  fpacium ,  fed  tan- 
tum  triginta  die^  ,  a  die  requifitionis, 
domino  ad  didum  cfFcdum  concc- 
domur.  Qu^  juris  Lufitani  dlfpofitio^ 
&  fi  tant&m  irfaaiuibeatift£mphycea« 
fi  f^culari,tamen  exrecepta  confuetu- 
dinc  hujus  rcgni ,  etiam  in  Ecc/erTafti- 
cafervatur,  utteftatur  }4o\\n2difp,j^^^: 
fom,  iMCaldudeextiniiNtttepCtf, 

Vbi  obitcp  aocanckiM  qaod  Htee 
iurelufit.  iib.  %.  Otdin,  ///.18.  ftride 
cavcatur,  ne  u!Ia  bona  immobilia  pof- 
ftnc  vcndi  Bcclefi^»  auc  Ordioibus 
Religioforumt  ab%io  .Regia^^^licencia 
mreft  neoefibriaViittiovaoil^hytetici* 
ca,  feuotileejusdominiam ,  quod  ha« 
l>cc  cmphyteuCa ,  vendator  Ecclefi^ , 
auc  religioni  domin^  dire^S  ^  tit  beno 
tradunt  Emman.  Barb.i«  rettt^^oddairt 
tt^mprincip.H.  Oabr*  VflAt^dim^* 
imtipi,f,%.etf.  67,  n.  1).  Ccaovifiinid 

Oliva  deforo  Ecclefit,  p.  t.  q.  ll;».  /y. 
&  76,  quia  pcr  hoc  Eccleua  non  ac- 
quirit  fimpliciter  iliam  rem ,  fcd  folum 
perfidc  foum  domioium ,  rcducendo 
JUadad  foom  pridinom  ,&iiitaraieBi  • 
ftatum,iiiquo  tota  reiottlicisillodcd- 
ftquitur :  qoaslibet  antcm  res  defacili 
ad  fuum  principium,  &  naturam  rcver- 
ticur,  i.fi  unus ,  pecius  ne  peteret.ff.  de 
/40.  Utodetiamliicpracmitto  «xOld. 
d.  c.  14. «.  t4.  &  tt.  8t  fliijs,  quos  reifen;^ 

vendciis,&  cmcna  • 


mfl^4f!f^^'r  d|OCeqium  dooHm 

prore  cmphytcutica,  non  competcrc 
iUiniscam  Abi  accipicndi  pro  prctio 
i^los,  CQnycnto,  His  fuppoficis^i 
]^ucaB,nec;levef  io  proppfita  qu«ti 
(fiQAe  iav^^uufiqir  dubica(toopsi^n4ir 


■  i 


•        «  * 


Refplvitar  qBtftia  [nmmsrrr  ,  4f  fpeciM» 
t/m  tjfcnditm ,  (fimpeure  dfmno  i»^  prxUn 

»74  iwff ,  f««»i»  rewnditnr  ex  vi  fi4$iak 

1«.  0.103. 

.  Ofitnditur  c»mpetere  eti*m  domne  j9S 
^nistimnif^iindfi  ^mfhyttufis  fermnt^' 
turfr«fnMniHtUt.mm^  .  ; 

l>ifi^ftinitiiudimt  dtmintprxUtiMtm^ 
efifi^rulndis  ,  &  extrndendi.  ibid. 

Pi-ritm  eti§m  compet»f  doffiino  jus^dU' 
fi»nij ,  fnAndi  hmffitjte  tfis  f^ifem/ifytenU' 
€^ni^fiil(dMtngnnlitem^t^Jnuiunrtn,i»^, 
JKbk  tmpt^tit  dnlHumJnA.  frnimimms^i 
qtitlA.Bnifihyten^s  dietmm  ftr  dtnntm^ 
nem^mtt  gUti grAtftit».  ».206. 

Nefnr  eti*m  ^ndad*  fermntntnrfr^i*. 
fmfficie,n^%oj, 

BtefHtktnr  int.  infimtnm^intt/lsrg  tB. 


p 


Rima,  dabitatio  cft»  ia  quibuf- 
nam.  alieDattombos  celcmphy- 
CQHcic^r  coca|>cuc  ckHnino  ius 
pMfltiiniisJdl  &Blfiondccnr  comjietB»* 
r^li]Sfhoc|iit,4iii«od<HieLvca<Kcur,fiir 


fiitiliwd?  coiilMeiitifcltPpondcggiHag 
i|Krb,t^iiieilll««|-4c ^forte  etlaailt 
quando  alicnaiuT  impropri<?  pcr  MStl 
cmpbytcuttcationem  ,  aut  locationenlf' 
adlonguiBftempus:  non  ita  vcr6,qui<« 
doflliesiMttrfltHf  modfk » uc  p6f  'dM*« 
ti«n»,.-permamtioiiem  'p^  iftqtii' 
fpccic ,  ac  pQD  domb ,  aur  vitU,  •&c.: 
QuQdcompcfatdomino  hoc,  quahdo^ 
rcsvendicur,  manifcrtumcftcx  jurilHif 
dtatis,&quotidiana  praxi  Quod  Va^ 
Mcmtmfnbliiiifnn.^^  ffiAMetttoditf 
«t locum  habe^l ,  etHitti  q^iahdo  'Bidl^-* 
phytcufis  datur  in  dote)i)  «Ainnata  fti* 
mationc  vcnditionem  facicnte,  <juii 
tuncrc  ipfa  vcnditur.  Quando  autcm 
Emphyt^tis  fuitdm^itiili^  paAode 
recrovendendo ,  fir  poftea  ex  v\  tfllii 
paAirevenditur, tunc  non  competit 
domino  prarlatio  iri  talt  fcvenditibne, 
utoptimc  cum  alijs  advertit  Moltna 
dtfp,  4^9.  /tMm,  i6.  &(Q3i\6as  dre)etincfi' 
nne^  c»}>.  i^.  quiMiQ»*liroovaven* 
ditio,  (ed  diirolvtturqofls  pHus  fada  fu- 
erat.  Onde  ncc  dominiconfenfus  ad 
talcm  rcvctiditioncm  'reqairitur ,  ncc 
laudcmiumdcbctur ,  ut  fupra  fuis  lo- 
cis  notavimus ,  &  tradit  Caldas  proxt- 
me'ciCi  -'  --         •  *  •'•  "         •  ' V 

QpodcCiam  domino  compctatdl*  *^ 
<flum  jus,  quando  Emphytcofis  per-t 
mutatur  pro  quanritatc  doccnt  Grc- 
gorius  LQpea  L  ttltimn  ^  tii,  S.  ptir4ittt 
y  «wrWi.-  «MidEr^  ^comtvPaiiOrmittw' 
no,  8l'^kiooC»ntio,  Caki«»Wltf#«^.tj,- 
ttHm,\^,  2t  Molina  dip»  ^iu  n»m.  %, 
&  habctur  jurc  I.vintano  diffo  tit.  38, 
iti  fri/icff>i0  ,  ubi  abfolat^  boc  jus  con- 
ccditurdcumno,  quando  emphyteott 

vult  rem^vendefei  aot  peraiocflre} 
qi|jodhileHisendiHB.e(fc^  ae  pcrmuu- 
tionepro  quantrtajc,  ut  infira  dccla- 
rahitur.  Rario  vero  cft , qoia  cum  rcs 
qua;  confiftuntin  pondcLC,  nromrro , . 
aut  menrura,funAionem  recipiaDt,  ut 
dicitor Kiit.f.JfetMUmfiMlinjid  ' 
eft ,  iC8  Ont  fimiles ,  utodcen  nnot  «Ice^ 
fiiiiibadttnr»  fle  vioem.mocniare- 

cipiaoif 


Dlgitized  by  Google 


55y 


IrecipUnt»  non  magisintetef^  cmph^'- 
MttC(C>eraiacanevDliBQcb  ttdem  quani 
ticacom  redpere  .  «bv .  aiio .  <iquopiam » 
quam  ab  ipfo  domino ,  adco  uc  cctam 
incerclTe  afFciflionis  in  hoc  cafu  ccf- 
fcc:  cciTaocc  aucem  quovis  pi'a'iM(iicio, 
aut  incommodo  emphyceuts  ,  nulia 
eft  fatio ,  cur  domtnus  taotadi  quanti«  . 
cacem  ejuYHcoi  fationii^ilfeirens  pr««> 
ferri  pon  debeac  alccri ,  cum  quopcr* 
mutacioaliasfacicnda  ric,(icuc  qiun- 
do  res  vebditurt  cum  udrobique  fic  par 
fati(H  6c  diipofidoiuritcoiicedeQf  ao^ 
iaiiio«p«vlirioAem<  lici  &«otabilis ,  vik 
excendenda  ,QCadve(Ci£»&betie(nK 
4Ntt Cald3$/«pr#  m.a, 
j  Disinde  »  quod  ctiam  compecac 
■dbmino  pr;elacionis  jus,  quando  res 
fubetm phy ccuticatnr  >  aut  ad  loQgmft 
tempus  locataf^nadicCaldasr4/>.4.4Ar 
tiHiit&iQne  ,  n.  4.9^  &  ji*  ubi  fignificat , 
hanc  cflb  comrouncm  rcntentiam  jqua. 
▼is  poilcar^tp.  13.  n,  19.  Cui  tucvidetur, 
oblicus,  abfolutd  cum  Petro  Jacol>o  al^ 
lirmec/iava  concodcmia  -dominodi* 
Aam  praslatloncm  reflringendaefledKl 
fiipradicftum  cafum  vendttionis,  aut 
pcrmucationis  ,  quam  reftridioncm 
casccri  Oodorcs  Communicer  videntuc 
probatto  t  oalltto)  entm'  repeci »  qut  4i> 
cra  didii  cafum  eam  pr^laCionem  ^ 
Cut^  admiKat  s  ac  fpeciattm  eam  non 
copetcrc  domino,  quandores  fubem- 
phyceucicacur,  autm  loogum  cempus 
{ocatur )  fentire  videtur  lafoniii»/.  ik^ 

qtiatenus  tradtt ,  ica  doccre  loannem 

Imolam  ,  &  Alcxandrum.ncc cosim- 
putrnar.  Imola  tamcn  in  cdp,  potnit ^de 
lecAto  ^uum.to,  (fxx*  magis  inclmat^ut 

poilit  domwM»~eydfcidcf^elbbemphy 
i!eucamj€i4Co<(^^lai«iifreiiRfei  iopop» 
pctuutMlbOMfiettic^^ttoa  autem  qui  in 

lon^^iim  quidem  tcfnpus,  fcd  non  tn 
pcrpctaum  cam  conduccrct.  Prxtcrca 
facicrcm  hanc  dubian>  ,quod  domino 
|p£Unic6nbedlfl«AMa^t«iitioquafi''^ 
^jlttilillphyceutlCum  transfcrtur }  c(l 


fetitiit  per  fubcm  phy tcuttcatio6efi)^ 
&  locaciouemadloQgum  compus  j  qua 
de    viriat  opinioliei  iietttKnf M  ^ 

».  frfi.  t,  &  dtfi>.  t.  fea.  wt$h^  Vi^ 
de  hic  non  abrolutd^  fed  tantum  fpbf 
dubitando  dixi  ,  fort^  diftam  pr«Ia* 
cionemcompetere  domino^  quando 
t9&  rttbempbytev|dcatur>  auc  in  lon« 
fittmf  ismpoa.  kipaCQr^-  .Supponendo 
«uccm  qood  in  hi&eafiinM  transfemit 
jus  cmphyceuticum  noo  vidctur  denc» 
gandadiAapraelatlo  quianulium  em* 
pbycciftfB  fequitar  pracjudicium  >  ai|t 
locattlnMlQta)  t  ek  «b.tqubd  tiominuf 
rantundem  o^aiaiktrubemptVytetttiiii^ 
#Ut  CondisAarem  excludat:  ubt  aUiiem-  r:; 
ceffac  incdmodum  emphyteut^traoa-  ^ 
fercmi^fiuim  jnsemphyrcuticum  ,16" 
CQm>l]Abetpr«bliodommo  conceiTa; 
Mslni2|^inK«t  IKr&yoftbiltsv^  & 
cttendenda »  ut  proximd  diAnm^ 
Qtiomodo  autcm.  dominus-bccupans 
locumfubcmphyteutaesautcondufto» 
risad  iongom  tempus  maneat  obiiga* 
ttts  emphyteuta: ;  &  an  fiaitil  ^net 
eum  fi^fbrmaledominiumutile,&di<^ 
rc(ftum  ?  Bxplicuimuslat^dStf4i4^,si 
(ect.  nit.  §.1.  dab.  4. 

-.  QiTod  xioniquc  non  competat  do-^o^ 
tttino  diAam  jos  >  quando  Empby teu* 
fiialicfljaaarfli^tttddis ,  tldetdt  dona 

munis  lententia.  Unprlinis  enim  qos^ 
Slli  non  competat,  qaando  Bmphyteu- 
Its  doqacur>airc  alias  gratiJ  alienatur , 
indobicatom  eft  agud  otanes»  tam  t% 

/>w»/r ,  de  ioctto ;  quam  ctiam  ex  Or^ 
dinationibus  Lufiianis  in  di£io  tit,  ^t, 
iufruut^o^  in  quibus  juribus  folum 
«biiceiiltcur  didlapirslacto  <iomino  dt* 
tedoy  dkiando  wdoetil  ttfatMDdiai  . 

fito  Emphytcuri ,  dam^  qudocufls  abft« 
ijs  ofFcrcot  t  quo  jJsanifcft^  fu  pponiJ 
tur,cam  pra;Iatioocm  nori  concedi, 
quando£mphytcufis.doQatui:,  auc  a< 
liasgratuitOflUoQiiraK-lmtio  ipfaid 
fuadet ,  qutaqutdonat,  aut  aliasgra« 
ciiallwacBmpbytcufimy  id  4cit  ex 

Hk  I  affii. 


« 
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nffeiftione ,  donatamm  pToreqmr 
tur:  quam  afie6ioDem  erga.do(uuiud» 
tfoa  kabec :  tHideriti§ttm  illi  fieret ,  fi 
cogerecoream  ^tius  alienare  iti  do« 
sxrmam.Qtilsratio  non  millirat,  quan- 
'  d<5  cmphyrcuta rcm  alienat  proprctio, 
oac  alia  quancicatc  j  quia  tunc  nonaii- 
enat  ex  affeAione^ga  pcrfonaiH,  fcd 
erga  prcctBnH  aoc  u  i  v  al  c  qietD  qoBfK 
ttcacemiquoainque  faabeacur :  quare 
Jtcctdominoconccdacuf  dirta  pra^la- 
lio,quando  Emphytcufis  pro  prccio,aut 
quaotitacc  diArahitur,  non  fic,  quandd 
f^tisatieiiacar.-^ide,  riplabecIaMDO«> 
lam  if>  dilft  caf.  ptMtly  »;  i  ♦ » nr 

Dctndc,quod etiam  diAa  pralatio 
noncompctat  domino,  quaodo  Em- 
phyccufispcrmutatut  pro  aliqua  fpe- 
'cie ,  uc  pro  certaiJoiBO ,  6e&"Bft icom*' 
Itotiiils  iemeciciaroefteMoiin^  irf/V74  Jif 
^Mfr.  4S 1;  ni  ijquara,relatii  nuilti*;  fe- 
quiturBrittu?  i»  cAp.pDtnit,  §.  y.  ».  6.de 
ltctt0.  Ec  conftat  fimiii  rationc,  quia 
cmphy tcuta  permutans  pco  certa  fpc* 
cteaUdnactetnvs^ilFaftiQOf^^taleia 
rpccicm ,  uc  ad taicm  doxnum  ,..talem 
yiUam  ,  &cs:tcr:\  ;  iniqiuimqueefl' ,  uc 
cogatur  pccunum  ,aucrem  allam  ac- 
^cipere  loco  talis  rpeci(;i{  &;idco  mc- 
ricodencgacur  pr«laciO'doiififio<ofi«* 
SpBtl  reniaitam  j  Haecfibefaidem  vai 
locitcam  jCB  fpecic .  pro  qua  Emphy 
teufis  pcrmutator.  Ncquc  in  contra- 
riam  Ilac^us  Lufitaoum  dich  ttt.  98.  /« 
fri,mipi§  ^  ubi  abfolutd6oncedtC:domi- 
lloius  prarfaci0nia,'<|iiamlofiaipi)9rteiit 
fis  permutacur.  Nam,  uc  bisoe  advcftic 
}4lO\.  ftiprt^  intelligi  debec  depermu- 
tacione  pro  quancitatc,  non  auccm  pro 
fpccie>  neacommUnt  Do^orum  (en- 
<entia ,  &>coaii8iiOkiure ,  quo  iiia  nici> 
tuc;rece4at.  ftcqob«icpfaBdiAis,factid 
incelIigi  pQCeftt..cor'in  ca:tens  aiicna- 
tionibus  .practcr  iupcrius  affignatas  » 

i^uro  non  habcAt  dida  doaiuii:  . 
'H  :  .fcaalftO0,-«t/po4lcjiitt.  :  'r.'  ' « 
tAf    o!je#8i»mt»wrfonf.  .  .i-  ;  ' 


,  «ivfMr»: 

f-i  ^r:  ;;.:::)•(. 


V0a§i0Ms  vilens  atijnre  frsUtiPms^tifi» 
fif^4hkeipf<rrre  ,&prd0M)i4ter»m  fre* 
finm ,  ijiud  sifer  i^rt^fedelimm&m 
f  v/M/  res  vendititr^  «.208.  % 

Vtrkm  etia m  tenestur fujlinere  dHM 
rd ,  qaibMS  res  j*m  erM  grtvatdt.thid» 
.  Deketetiemdemimwa^^vakmpi^rrifeim. 
nme ,   ifmd  empfnteittd  emfterii  dttffm 
freticgrAtififeremilltriuihW^f^  '\  t  .  n 

^td,ft  fmphjteut»  meiBrem  fmrUmptt* 
$ij  emptfri  remitieret  ?  ibidem^ 

£>ci>et  prjttere»  dmnin»i.  prdferri  velen» 
filvere  re  ifft  pretiimf  inltd  tempns  fi^  tmt^ 
e^ffSmtddmtvndiim  inre  prdidtimnsy.idefi^ 
intrAducs  mefifes  fectiftdum  jns  cemmnme  i 
vel  intn  trioimte  diea  fecmmetitmjnSikeimi 
re^mi.m- tio,t 

■  aee  immem  fdUt ,  quemde'  emphjteuti 
emipterieemc^jit  diUeiiMmmfretff. .  «ftt- 

4em.  .    :      .  j 

Dffminnsvelens  prxferri  emptm  pt^ 
eifienfnm  fibi  ip/hMmftjium  venduienis^ 
debdt  foivere  tUnii  txpenfjij ,  .&  qntfnis 
4im»ifmet  emptei^fiiiiitf  dnt/eiperei  temi^ 
iun  mmmit^u, ' . 


.1  •» 


mm 


SEcnnda  dubiratio  eft  ,  qua  riitio* 
nc dominus  utcns dirto  jurc  pra;- 
>    Jationis  facts£adat  tautundcm  of-> 
Ibrendo  >  Refp^iMlecor ,  d^lMrb  «ffaff« 

fe,acpraeftarc  nonfolum  vcrum  {^re- 
tium,  quodaltcr  ofFcrc  r  quod  cftcitra 
dubium  ,&  proccdiC,eciam  fitale  pre- 
tium  fic  exccffityum ,  ut  notat ,  H  bcne 

«i|cnditBniciisit»ri^.f«/«ir.c$.  ^S* 
.  de  leeete,  JSed  eciam  oneiii:,  iii[|yqmlMi|| 
titS  Teodittir.  ita  Caldas  %4e^ill9M,  tlU 

4i*mimji!p>Mjki^4J^.(it9eil§t.Pif»'>  *p 

cum 
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fcaml^etf  6  Jacofco,^  QiXbh  MoIin^6i 
Ratio  cfl  apcrca, quia onc» iila.partcai 
prctjjcoocincnc,  cum  prdj^iitt  111?««» 
viliiBii.Teiidaiar>^./MW;^  f«tHm,fdk 
t$Khndlli»dd  ^mfthne':  dominus  aucem 
noB  pr^bfturjcrapcori  rei  emphytcu«. 
ticcc  ,  nifi  ofFerendo  ,  &  pra'itiodo  itt- 
tegcuni  prccium  iquodiUcoff^rt«  crgo 
deboajr^ftareilijftaooelEa^ikii-ipruiil 

gectum  ioTesftotlCkViKle  fi  Ea»pliytcu- 
TOndflCUf  fob-  laiai*  .  'de  rctro }  vd 
qupdvcnditorin  caTctitteac  jus  alicu* 
jus  fcrvitutisj  vcl  quod  ciipl vacur  pre-. 
tiumiaccrta  moncca>viBibl«tufa^au^ 
»ea ,  vel  quid  (laitle  \  omiMa^  eiufmodl 
paAapriftarc  dcbct  dominus ,  fi  prae-  ^ 
fcrri  vcUc,  Ut  in  fpecie  advcrcit  C^\6.d- 
c.  ij.tvi^.cf  2^  Ncc  folum  rencbitur 
dooiinus  fuJlincre  oncra,  6c  p^daadje»- 
aa  io  ipfa  venditionebied  eltam  offlni^ 
alia  quibnsaoteires  crat  ooerata  ab  ip- 
fo  emphyccuta.uchypothdcam/ervitu- 
cem,  &  cajccra,  fi  modo TjIvis  cjufmo- 
di  oneribus  vcndatur,  quia  tunc  eciam 
ejufmodi  onctautab  empt6reftt(Koe- 
dapartc9(pr|ttiTo0ciQei\tt.<eclis  au* 
tiem  dtcendum  clfcc»(ieaoncra  in  vcn- 
ditionc  non  falvarentur^  dcqtiftf4em 
Caldas  [HpraM.     &  i6i 

RurfusdcbetdominUsofFcrre,  ad 

fol  vcre ,  fi  quid  cmphywuM'  ctopKWi 
4ci  !k»«0{»r«tidg(atiof<itrgM«d^  ^uc 

lifDphyteufis  axftimetur»  &  veoda* 
HMi^^^Ic  aurcisj  vcr.dicor  auternemp- 
toriremittat  ccntum  gratia  donatio- 
nis ,  dcbet  dominus  voleQS  pKSfctti» 
fpWere  milie ,  fi  modfi  <ieUti  wmiffid 
^pfufficicntcircdnftet.  Itaidem  CaU 
.  jdm.4iSt9t/^.ii.num.  8.  pne.  Probatur^ 
quia  dominonon  conccdirurpra:latiOi 
nif>  offcrat,&:  prjcrtet  tancum  pretium« 
quantum  emphytcucl  rC  veta  poteil 
ab  «4«»i^^ipp^  i  ut  exprdib.^N>etur 
A^U^^di.-mftff  tmfhyt^  irt  pfafcnti 
nutem  cafu  potcfaC  cmphyteuca  cx  vi 
cancra<flus  vcndicionls  acciperc  ab 
cmpcorc  millcaurcosinamde  l^^pre^ 
tio  i  Qtcr  eoscpj^vene^ter^  d^iBnvl| 


'GonfirmatW  j  nanfj  jns  pracfationi^  «f^^i 
minoconcciTum  nooeoextcndicur^t^ 
potnruti  gratia,quiBi-jett>pfl;^ceieiial- 
ccri  Yulc  ist^  ftK>p<lcttftdH<dPgi4«r^ 
affc^lioncUt  conftat^cic  fo^  di^lis, 
fnced.  mtm.it^.         ^  CMt\\  Cmpcori  ^ 
cx  mera  gratia  remiccancur  ccntum  au- 
rci ,  nonpoteft  ddmi(ta4ie]|^f)eA)iffi<»h<>  ' 
uti;  .Goafi^mataoiildRibli^tttft^d^d 
nus  vokeoa  uct  jor^  ^rasktioAiB-d^Ml 
confcrvaTe  eA^phyteotam  iodcttnin^l 
ucapertd  coUigitu^  ex-  dtffn  t.  ttiiirM  -; 
8t  cx  aiijs  jui^ibus  di<f^am  prielatiohitnr 
tMiiftedeiMbqlk«idnYx>llfemt»'caiKt^ 
ienism^U^teiM»  incicnihisv  !illbnriBti& 
cum  cogcrcc  ,utiibi  ilios  cijlitbidB 
rcos  remittcret ,  fiquidem  privarfeifbf 
fpc  rchiuneratibm^qUam  ab  emptord' 
(pcrare  poccrac  .«Ijifidlim  p^lsti)-!'!^ 
kaidtdmem»  AdM^V&emphyteuta  mai 
iorcn»|>af  tciia  pr^iji^tia^donatiortiS 
temittercc ,  videri  '  iiolFi.tbmpcrtW 
tuncdomino  pra;Iacioncifrt,fetiam  fi  ih- 
tegrum  precium  prsftare  vclic  i  qui^ 
kancnbn<^en(ereturEmphytet/fis  Vert- 
dica,  fcd  donacarquando  aiitCki:i<-inik^ 
phytcufis  doQatae)Oikak^1iecd0mtkttt 
pra;lationerh.  *  •  • 

Debcc  pratercaciominus  foijverc 
ire  ipfa  precittRKiillrrcCmpustfibi  coo-  • 
ccfltim  adoccodtkii.diadt!|^fM^ 
iiOOis, i(i  eft ,  indra  duos  mentes  j  bbi 
jus  conimunc  fervatuR,  aut  iotra  fpa- 
tium  triginra  dierum,  ubi  lctVatur  Lu- 
fitanum:  unde  non  fatiseft,  qiiod  intra 
hoctcmpus  dtdiret  i^elle  reii& 
codcmpretio ,  fi  illud  tt  ipfa  iion  fol- 
Vat.  ItaexprcITe  habctur  jufe  Lufita-' 
noj  di&o  tit.  38.  in  f/fte princfpif.  lEt 
iponftat  apcrcaratipne )  >  quia  empljf- 
teou^atim  eilec  aQceptUrus  prettttm 
at>  cmpistc  i&iuSdA€3CatiK>  exi|i^i>^ 
oon  tc44$yc»ir  peicfis  <2ondittonilt^ 

domini  pf^latiOn^i  Bcnc  autcm  ad- 
ycrtic  Carolus  MoHneus ,  quem  cicac^; 
^fequicur  Cald.^V''/'^''"»^.  iS.  ileftt^ 
pb>BW«fc.cn)ptPr>  iooccflcrit  diH«l»ft 

Hh  4  '  dil* 
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H.  Bus  Se  Erbphyteufi. 


^Aaciooetn^i  fiiihodo  non  cxmcra 

fr4Ht  emptori;  fiMitec^oQceia. 

. : .  ^^Pdem  ^irMUim^pdnid  ciitfl  t)ot 

AW9»^v^n<io  domious  prdefirmvuftt 
«mptori  poll  oftcnrum  fibiii>/lrumcn- 
l^ua  vcndkionis »  debcre  folvcre  ex- 
^OUs  caUs  iHftrurocoti ,  quas  empcoc 
iplvare  <eiwrcnirtfrdoiiiifmtiBaiaB»i« 
«xcUidetec>,8itfi(niliccr  qualOHiqtteaM 
lias  ab  cmptofe  fadas,  cum  squicas 
ponpatiatur, ut  isctim  damno  difcc- 
'dftca  domiAoexciufus,  prouc  in  fimiit 

%te  «mpto^«1k|iiiiidedicuxo4 
ri  vcRdencis ,  ut  «KdEiaciont  coofenti* 
vec«  icQcbitur  d^mtnus  id  emptort  foi- 
vere) ,  qua  circa  nptatJ^eiieCaidas  M* 
StcAf^.  13.  Jetmlf^m.  14.  oiniBccro» 
Jacobo ,  hancettafiq thipeofnD  doiai^ 
no  eiTc  dcclarandam^qoando  ei  deoun'- 
ciacur  prcciuai'^:^ufld)^o  £mpb.yteiid 


•  .V 


■  i: 


V$rkm  ptftqum  dmanu  dec/aravitfh 

W^lJf  utijure  pr^/aticnis ,  pDffit  (fatmi, 
tmphyteuianm  tradereejhptorif.  J 
.V  quamvu  monditm  fit  elap/kf 


■  •  • 

".C.'*l 


•7T 


»11 


... 

■   •  ■) 

Ertia  dubiratio  eft ,  utriim  poft 
quam  doininus  legitimd  ab 
*  cmphyc«;uta  rcquifitus  dec4a« 
lavit,  fii  noUd  ucl  fure  ]pr«latioai<>foh; 
ficHttdm  eMphyccotA  r  cm  cra<^e 
pcoriveciaai  d  non  d^-\  fueiapfuscer^ 
aniaus  duorum  mcnfium,  aut  triginp» 
fiiiecuai,qui  dommo  ad  liberandUiW 
edabaduocar  ?  Refpondetur  a^mati-. 
vdexcomoitiiil4*efitencia,qoaiii  fradft 


^iniimecgf.  »««.4.  poftIn3otfl?f>i 
&  Paoormicanum     <*f'  fofait ,  ded»>» 

fmreatitfhfK  ^  alios  ^  <qoos  refett.  ttaci4 
eftaperta)quia,cum  termtnusiUecon^ 
ccdarur  domino  ad  libcrandum  circa 
reni  fibi  acGipicndam  pro  eodem  prC'*. 
Kio,  eo  ipCo ,  quod  ance  illum  cQpietum 
^iili|M<i^'MdeelafaC|  friioil»  tyMQii* 
dc  m  ^0#e  dare ,  non  elt ,  cui*  aoQpljm 
debeac  expe^afi'/&'C0Tnplcn^enttira 
vcnditionis  diiFerri ,  cum  tota  dilbtio- 
nis  ratio  cciraveric ,  cap.  sum  cc/f*nu ,  de 
a^elttf,(j^L4iigefe,  ^  fumvU^g, 

Viritmdowinus<ipoffr^itamdeelMravii  • 
/eretu  twUe^  pejjn  mira  eU*  ' 
^um  termmitmva*      '  > 


§.  IV. 


Jtefffhitnrquiepe  effrmttimil^resddi 
Ihncfn  itttegra.fi.ix^. 

Citrin  tUi^aihascMphas  non  cempetat.  ya^ 
fkiedifkeakasf»,iit^.,         •    -i-  ••'  i 

9m  dmrnmmenfium  nan-  deeUrdiiitj/ireni 
velle  ,  Hut  nelie^  peffit ,  re  integrti^mitetait 
fargtre ,    rtm  fibi  accif>tre>  «.115:. 

Vtrmmdentimn^Pefl^utun  intrt  diSnm 

/^iamde^imramtptmveUe^ftpt  reh» 

tegrs  V/iriire  ?  n.  m6.  &  felf, 

Vtrvm  qtiartdtt  res  venditur  fah  lfa0a,U^ 
hereturfnams  tieittdarfer  Jetundimf  m 

•       '•  ••...,.  /T 

rtus  ,  poftquam  declaravic -(e 
rem  nolle ,  &  poccftaccm  fecit 
cmphyccuta  cam  alienandi,  pon?c  in* 
tra  didlum  cerminum  variarc ,  &  rcm 
pi0  ^«odem  jM«f{0«b-alijs  obtato  ac- 

d^iof. 
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kffl^idiri  controverfia ,  diceDdttm  vi-i 
dcturcum  rodem  Caldas ,  ».  to  do- 
mirium  variarcpoffe^rcintcgra,  idcft, 
antequam  venditio  cum  alio  pcrfcAa 
fic.  FundamentaQi  eft  p(i^m6, quta  iiy 
c^iper  legem  concedicor,  ut  poific  e- 
lii^6miiim>t^uHbus,  potcfl  varia- 
rc  ,  r<nniegra  ,uc  tradunc  Jurift®  per/, 
eum  /fMt  certdrMm  t  »4.8,  \'ff.de  verb. 
0UigM$,  ubi  in  fummario  id  cxprtmic 
Bartholut }  domiatis  fttifiem  direAos 
pertegemhaber,  uc  ii^  afligQatum 
tcrminumpoilic  cligcrc,  vclrem  fibi 
accipere  pro  eodcm  precio,vel  eam 

;  ,noQe,:6Laiienactonetria^probjr^re^ 
"goipoceftjvaria^e,dum4«f<ft-iom^rai' 

114,  -  * :  iScouodft  y  q«i^mtiav<o^  quam  |iifa 
2ndiiverDs.xafibm^  «tgaatpmeftaMiA 
yariandi ,  efl,  quiain  materiatalium 
ca/iium  pcrprimum  a6^um,quo  is,  qui 
eie^ioQem  batxsbacfc  decermioayic 
ad  tfoami^arieiii  ,acquiGtttm  eft;  alteri* 
josad  aHai»partetti  «qvo  \mt  fioe'«li'. 
quo  aiSu  fuo  privari  non  poceft ,  nt  pa- 
ter  ex  l.flitu  UbetMm^  11.  §.  ult.  im  fne^ 
juntU  CUffAibi  verh>,  mon  fdterith  ff,  dt 
de^ftis.t.jk  cit  Ofdinac.  Lufic/i».  4,. 
^t.  -1.  ibi ,  HtqMi  f§r  tfriinein 
QsfAer' nmea^io') he  Kqmirido  Mnkk 
sonemesdo ;  &  facit/.  dfad  Aafidimm  noi' 
ff.  deoptiont  legntd :  ex  fola  autem  prtB<k- 
di^a  declaracionc  domini  non  acqiiir 
ricur  cmptori  jus,  uc  jari>BOn  poffitegE»: 
dncliilidotnino  intra  diAom  fpatittiii-' 
daonn»  mcnfium  ,  auc  trigtnta  die- 
rum  ,  qtii  dommoconceduntur  ,utin- 
tra  eos  illum  poflic  excluderejnam  do* 
Biini  faculcasad  cc«erosempC0feseiB« 
«AcMMiieKiion  toUitur  per  folamitlam 
d  jclat^ioiiem  ^  feu  licentiam  fllieiiao- 
di  cmphyteuta!  concclTam,  quandiu 
res  cft  integra ,  uc  colligicur  ex  i.  Jtcmt, 
fi  voiMitt*te,£^mihmf  modisfigmms,  Vil 

i^ft$kteMfltmSmrMttC(aM^ 
fof^inr;  qolcMl^eiBt  debitori  lioenii*^ 
ftm  vcndendi  rem  fibi  hypothecatam» 
non  pri  van  jurceam  vcndtcandi,  quS* 
^iures  ipfa  veodiaaqo  eft. 


C9d,delmrfmfhfg.iilm,vf,  commMn^^t 

Do^toribus ,  quos  rtfert,  dominG,^ui 
intradidlum  fpacium  duorum  tt!i«on(l 
nihil  rofpqndic ,  &  ner  boc  poteftatem 
faiCiehiphyrcmiBwienandi  ccm  ,pof* 
femofam  purgtfOir^ioiegni,  6^iwii 
fibi  eape^e  emptorem  ezohtdaMiJ 
Qutcafus  magis  dubicabilis  eft)  eiHa 
legcsfotum  incradidum  fpacium  vi.* 
deaoturcoocedere4omino  ios  pcjcla* 
tioiiit*  ITodevidetttrqaodctrm^-» 
Ao  ftacim  jus  acq^kractir  efflpioil|>w 
non  [toffic  a  domino  exclpdi ,  quafitS* 
visresfit  inccgra.  Quare  mihl  fufpe« 
Aa  cft  horum  Uodorum  (emcntia ,  II- 
iamque  rejidt^cam  'a|i>s  Augultinus 
Bjtt^tW^rnAMIL  '^d  eMf,fmit,  diimm 
iftii  t4;.A(C8meo||iiudicando  noo  vi« 
di5tur  »b  ea  recedendum,  cura  fit  cbm- 
munis  Juriftarum  ;  eamque  approbac 
%ictus  i»  dt^ic.fttma, $.  x. m.io,  &Cal« . 
dasci^.  i4.dSr«iArM.  ».  r^..  Vbt  geiie«^ 
iaiit^>rie  §,fi  volumtttey  infercy 
quacunquc  rationc  dominus  liccnciam 
adalicnandum  conccflcrit,  fivc  taci- 
,  Ovc  exprcflc,  pofTe  panicerc,  ac  va- 
riare,  Sctificondem  prsEftando  ompco- 
f6  txcludere,  fi  res  fit  integrai  pro  qua 
fefolutione  alios  Doiflores  refert. 

Atquc  cx  praEdidts  dicendum  fi-  »»^ 
milicer  videcur,quando  dominus  in- 
tradidamlpadum  dcclaravic,  fe  rem 
vdlOf  pofle  oihilomiaaspoitoi^ada*  • 
cBttoiiiCB^a,  ideft,  aiiceqnia»re»fibii 
traditafic.  Incontrarium  tamen  ftar, 
quod  hinc  fcqucfctur  grave  prarju-' 
dicium  cmpbyceucas  ,quia  neque  pof- 
fetagccoadvcrfiis  domioom  j  ot  rem 
acciplac ,  &pfetium  folvat ,  ot  fe  vello 
dcclaraveratj  fiqaidem  dominusha* 
berccjus  recedendi  itali  declaratio-  . 
ne ,  &  voluntatei  neque  adverfus  emp- 
torcm,ucftet  contraftui  empttonis» 
^aotea  le  obligavefat  i  quia  ubi  do*^ 
minai  declecavit ,  fe  rc  m  vellc  pto  eo- 
dem  pretio ,  eum  exclufic ,  acque  a  call 
obligacioneliberavic.  Hanc  difficirf- 
taUAdiocCaldas^^  ttmm  ty  expe- 
'  dicn- 
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^xOL&m.  lanrid  i  <|Bod  io  ftidiili 
^ '  ^mdittotholus  im  /.  liats$i$ ,  9.  tf//^/. 
I0(((ti4tm,  i.jf.  dtfnktiuuis ,  vecli^Ali- 
^«/^ubi  rcfolvit  primum  Iicltatorera 
non  libcrari  pcr  fecunduizi  plus.  offe^ 
fQnccm:  quod  in(cUigiUiuaodo.f6CBniii 
j)pf:69apHdcer  obtiriiff  ,&  panicios  o^i 
l^ditiofMin  non  acccptavic,  foiuoi  enidi 
^BdCtper  oblationcmrccundi  non  Ii> 
bcrariprimum  :  quaracionc  concilia* 
Mffijus  /co(cncia.,££  requadaai  cum 
opiDiemrjiiioniinii/iiili-  aifiiraiit,  primi} 
liciutOfeinlibcnfificr  recundum  plus 
ofFcrcntcmj  qui  nccclTario  iniclligcndi 
func ,  dummodo  par$  oblacioncfla  (c« 
cundi  acccpccti  namias ,  quodadver- 
fus  pnmuQQ  acquifierac,  ^oe  fidoiiio 
aoiitterc  non  potcll,  t%  regula ,  U  ^wtd 
M»jfr«m ,  (f.  dc  rtg.  \9ris.  Ex  hac  igitur 
dodrina*  &  conciliationc  infcrc  Cald, 
fiift» ,  ad  cafum  praifcntcm ,  fi  emphy- 
ceMC^pl^Ucioncmdomini  acceptavic, 
lii)enrijeJtq>Jtorefn » rccvt  Vter&^  ilaiQn 
apcepiare^:  undc  confcqucns  eft',.ar 
oominus ,  cujas  (.>b!atio  fuicacccpcataj 
non  poiTu  dcmccps  variarc,  &  eraphy- 
tf.iKainuai.pQ^CjCQg0[cad  rcm  acdpi- 
e^^ljHn^&pr^tCtain-rolfrcDdttiB.'! 
,  Hflpc  caracn  re/bluciO  non  placcc , 
fcd  diccndura  fimpltcitcr  vidctur- jux- 
ta  candcmmctdo^lrinam  dc  liciiato- 
ri,bus, fcmpcrempcorcm  libcrari  per 
9i:^l;^ion,cjm  domini  cancundcm  olFe-. 
iei|^i.qttUcmphyceuta  ip(b  jine  teiier/ 
tu  rpMomfrcfcrre » &O0D  pDCefl  notti 
accoptarccjusoblacioncm  :  undcfcm- 
pcrconfidcratur,  quafi  cam  acccptct : 
crgQ  fi  c:uptor  iiberatur  pcc  oblacio- 
p^ni  domiBi  acccp£acao>-ab:eiB|by- 
teata,&tendum  neoeilarto cll  feaipcf 
liberari  ;  Sc  confcqucDter  dominum, 
,  poAquam  fcmei  dcclaravitfcrem  vcl- 
lcprpcpdcm  prccio,  non  polTedein* 
^ps  variarc^fed  manene  abfolutd  obit^ 
gg^iB.Ibcoeinptoris^feeBclofi,  ^oia 
aUoqui  pra^judicarccur  cmphyceutaB 
contra  /.  »/»';w<w ,  Cod.  dcjure  cmphjt, 
ubi  Impcratorvulc,  uc  dominus  nullo 
modo  ippedirc  ^ifit  uamiauoacm 
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Bmiibyteiifis  cem  prcjudicio  einplvi' 
teotae.  lllud  tamen  libeBter  admitto» 
quodCaldas  addit  di^itnftm.  t^.iu/ime, 
fidominus  fuitaUquo  modo  dcccplus, 
variare  rmc  dubio  po0c  pcr  /,  4. 0"/^*, 

.ysri^m  dominHs jure pnelationis fiU 


!»■• 


••1 


Viou  dubitatio  eft,  acruizi  do^ 
muMtcK  diAo.|orB  jp«iacio* 
-  nia  libi  oonoe&  powt  t  ezclo^ 
dcce  eOiptorem  in  ft^orem  tcrtij ,  id 
c(t ,  rcm  cmphytcuticam  non  fibiyfed 
alicui  tercio  accipcrcf  Rdpondetur 
negacLv^  cx  commuaircotcotia,quam 
tBoet  Gaflaoctir  ht  ttmfiutiiiimt  -Sm» 
gU^^ruhricsw.i.  \.verh§^  retenti§. 
nem,n  \.  Gmdo  Papc  i/rf/.  delpbinAti 
411.  argumento  tcxtos  ini.ff  mulier, 
60.  %,  ex  tffe ,  ff.  de  jmre  dctium,  Xiraq,- 
ilt.rHihtSM  itaAgier,  §i\i,  Ci9ffit  \,hm, 
4;.  &aIii,quoscitat,&lequicurCaI- 
das  de  extinii.  ctp.  1 ; .  nnm.  3  j.  ubi  affir* 
mat ,  faepius  fc  vidiUc  hanc  fcncentiam 
in  fbroobfcrvari ,  prafftito  juramcnto 
ipfi  domino  diredio,ut  dcclaret>an  ve« 
rc,  BcfioefiaiHteteiB  fibttetiocK  ve* 
liti  iionio  fiivoteoi  idicujus  terti} :  ac- 
qucitaobfcrvandum  vidctur  cxtradi- 
tispcr  Tiraquclum  diilc  trd£i/u.  dere^ 
nr§£iH  li^nBgier ,  5.  (^ioff§  unict,  Idcm 
fdatisaltis,ootat  Augull.  Barboft  im 
€9ik0mt,  sd €Mf,  ftlmt,  dc  iceao.  Fundap 
mcntum  traditsrcfolutionis  cft,  quia 
jus  retincndi  rcm  cmphytcuticam  tan- 
tundcm  procaofFcrcndo,indudufuit 
in  favoreoii&liQidomini,&oon(eque'« 
te^eftfnerft  ^erfiioalcoecalfeA  eed^ 
aUtconimunicaHpotefti  nam  qutto5- 
ftituta  funtin  priv!!eg!um,&  honorem 
pcrfonac,  non  pofTunt  ccdi ,  aut  comu- 
nicari  alijs, /.  cx  finrtitu  ,jf  desdmini' 
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citfii»    58.  Quare  hxc  (ententiaom- 

inino  tencnd:\  dt ,  quamvis  oppoficum 
tlocuericPauIusCaflrenfis ,  &  inali- 
quibus  provincijsfit  in  ufu ,  uc  rcferc 
liraquelnt  di04  GU/s  s.  0. 44.  - 

yirum  quando  Emphyteufts  pertinef 
duos  domines  dtre^cs,  &  uniis  com^ 
Jentif^quodvendaturt  alter  vt' 
rh  vmU  rHtnerifuum  /41^ 
tm%ip  pfcundt 
gidiendus 

%  VL 

euUtur, »,  ttph 

•  FursiugstkfM  mtdsiflicifnitimfiuJtim 
tur.n.  ito, 

C9rjar*cAveant,  nedi»t  emptor  ,  40/  xv»* 
dJtor  cog4turretinerep*rtem ,  ^andede  ti- 
Hre  fer  vtmktimtm  idsttUMdu  j^ehum 

inferpysdtiiAsfententiis  eppofttts^  tfud* 
dsm  medid  eU^itUr ,  f  M  HU  iBttstetrdim 
tedtcuntur,  n.  iiz.  ,        -  ^ 

.  Dtmtnas  ^^Bi  in  h[u  hujus  iHt/Ntnii 
Jit^fUKtmftiimifii,tf»^ftr  fiMtiU 
Uri4Msitltiidmlm^&  fenfienmejus 
furfirefititdtmm^  ttdm  wmJkimdts  fi* 

Slaid fi  ddmiHUs  tlle »  qut  fuam  ptrtem 
vuie  retinere  ^ftt  deperfMisprMititt  i0 
quas  emphytmtfmmtnateitiitfttefi^Mi 

t  ■^ende  Emphytett/ts  ed  unumtintnm 
dtminumfpefldt^  non pete^  is  retinere  unsm 
tjus  fdrtem  ^fi  teta  res  unepretie  vendituri 
(td ,  dut  tetm  deHet  retiiten^m  tttmde* 
w^tere  ifeeus  mm^  §fer  ftrtn  imrfit 
fH§^tvtitdtm^n,%U^   


Smtd^fesemphpeiahtffe^ireft  td  dues 

deminos  diretlos^  ftve  prt  divifo^fivt 
pro  indivifet&  pdrtes  illorum  dominorum 
difiinfiis  pretijs  venderentur ,  poffet  unus 
«f^/^//  foUm  faam  fdrtem  retinere^ibh' 

S&xta  dubitatib  eft ,  \jixr\sm ,  <)cia»>  ^tjl 
do  Emphyteufis  pertinet  ad  du- 
Ds  dominos  dircdlos,&  linus  con- 
iicntlt ,  quod  vcndatulP  >  alter  vcro  vulc 
retinere  ruam  jpartem  ^  audiendus  fic  ' 
ifte  fecundus  ottetenf  pretitin^  plro  hi^ 
ta  fu^e  partis  ?  Affirmat  Albericus  in  /. 
ferfundum ,  column.  nh.  verf.  uitimofd' 
eit^ff.  defervitutihus  rufticornm  pradio^ 
rum.  Qus  fcnccntia  ruadetur  primd 
ex  texru  in  l,\.\.fi alteirex  baredibus^ 
ff.  eiHorum  legittrm,  V bt  ^  li  diio  bflme^. 
des  inftitdancur  f  &iegatariusreifib! 
legat* ^offcnionert!  ihuafic convcni- 
ri  abeis  pote/1  interdifto ,  ^orum  /^- 
^aterumi  6c  fi  alcer  eo  ioterdido  uci 
iioUt^fd  itdil  toiht » qoiMliiMls  ftliere^ 
lid  poffit ,  &lE«nk  pM  CtiA  fttftie  a  l<^^. 
tario  i^^dcare :  eii^d  Amilite^  fi  altet 
cxpr*eliftisdominis,quibus  compe-- 
tic  jus  Emphyteufim  fibi  recincndi  ; 
to  jure  uct  nolic^  id  hon  obflablc,  quo^ 
miittikalcdrifip  itti|M>(lie,  flk  itiA  prdt 
liapattt  Iwtinerd;  Secundb  extextit 
in  diBt  l.  perfundum ,  f.  de  fervitut.  ru^ 
ftictram  prddiorum-y  ubi  quando  plu- 
res  fundum  babenc  communem,  &  u« 
ttnt  ni1ii  cooc^dic  liatvitutem  per  ii« 
km ,  aii)  poduoc  m6  probibdrd  i^ttikbr 
ke^d  videtW  dedaE^ ,  «^tid^  ()OS()d  pro^ 
priecais  feicmphytcuticaj  ad  plures  dd- 
mlnos  rpe<^at,  licecun  usconfcntiac  eS 
alieOari .  id  non  toUic  quominus  alcef 
p6(lit  aiieiiatioiieiM  piiohibete  9  ralteiHl 
pco  Ibapart^  ,Sc11lam  fibi  oblatoprb-i 
tio  totinere.  Tertio,  ex  l.  Sahinus ,  18.' 
jf.  cemmani  </iv/^«»</*,ubidicitur,quo(l 
in  rc  communi  potior  eft  conditio  prcKi 
htbeatis.  Vndociim  alter  domlnoraot 
probib^  tem  vettdi»hi6(ltiai6tidai 
eft,  dOA  oblUrtce  atceritit  ddofenru^ 
Qattte<kiiiqiio  tttlo0»qti*a  quiUbcc 

iUORUA 
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iltordfn  ddniToMin  bibet  jus  pr^a^ 
liioois,qttOperalcerum  prlvari  non  po^ 
ficft » oam  quod  nofttum  ctl ,  Aoe  fii^d 
Boftro  amitterc  non  poirunr.us,  reanlA 
idqstod  tJoftrHtn^  ^  dereg.  jjtris :  crgo 

3aantomvisiinus  ^^onfcntUc  rcm  vcn< 
t ,  td  noo  tollic,  quomious  alcer  reti- 
«ne^t  jus,  flt^yrafcfertOif  pto?i  prd 
fua  paree-,  ^oqoe^ieoCtjx>flie.five* 

Contriariam  liihiiominus  fchrcni- 
^•mm  raagisvidctur  J)robarc  Guidd 
Pape  decif,  delfhhi»R  4»i.  verf.  jata 
duo  dotmni,^  apeit^  iNain  fe^jUficul 
'dtttf,  50«.  pr6  8t  iHom  rcfct  Tiraqw 
de retrA[f.  Ugndgiir .  ^.ly  Cftff,tz,n.  ^,, 
vibi  alios  ctiam  adducit.  Eandem  fcn- 
tentiam  vcriorcni  dicit  Arctinus  itt  L 
^wmfervm,f,dt  seiiuirifitdd  %Mrei$mey_ 
xviumift  I.  verf,  fecundo  hductfitr,  ZC 
probarc  ctiam  videtar  CafTancUs  iii 
ennfuetndines  Barguttdid  ,  ritbr.  n.  t. 
verbo ,  retentionem,  F uhdamChtom  fa- 
mttur  cx  varijs  jacibus  con(«leifi'dbus 
cum  emptortbus  y  tam  Ve&dii?6riben,' 
ttetofiaulibUseyeotibtis  togaturtna- 
ncrccum  una  tantum  paYtd  totius  ref 
vendiia: .  aut  cmptae ,  quando  unam  fi- 
«e  alijs  cmpturi ,  auc  vcndicuri  non  cf* 
fcnt^mt^^.  ipdms  'tmfim^  .^.Sjftwa/^ 
GUiqpu.iI  :s  lcgibus  fcqucntibus,^  de 
iM  dtfftt  sddiciione }  ubi  fi  trcs  domint 
tcm  communcin  urlo  prctio  mihi  vcn* 
Mtdcrinc ,  fub  paflo.v  ^tti  aliqui$in6ra 
^  ccrtnm  cempus  tndltdSrem-  coodttion^^ 
tlfccatr,^  fitiOqiDptaCqood  |^a{him 
Ap^oniXMraddiiHeHtJ»  dim)i&/o\Slz' 
caea  mclioti  conditione  infra  tcmpus 
detcrminatuni',  non  omncs  cam  ac* 
ccptenc  ^rcdduocaatcim  ,Qon  poiTunc 
ki  icin  addiccfe.lffciMaMl^  i9in|icidir^^^' 
coaditioi«enaafiereHttv{e4  toca^mm 
mancccmpta,cumi)ifirDtamcmptam 
habcrcnoUcm.  "Etexi.tutOr  ^  §.  curu' 
^o'  fi'  <^r»!««>»?r/i<W5,ubificurator.  vcn* 
1iidcrltpi^diacoiiMloiiia.fibij&  raV^ 
liekilwifquoKttiD  !curam  gerit^&  hi:be^ 
licficip  rcflicucio ni s  i n  iocegrum.  Uti 

.VfUnc,  eAKepus.teiaacUcu;  vciuiiiiid» 


qoatenusminorura  pro  parte  fundui- 
trarcommuniss  nifi  emptor  i  toto 
comra^uveiirdtfcedt  vquod  parcem 
cmptnrus  non  cfrcr.      ex l,  fJtuUs 
qnt  fuh  /i/w  j  ff .      rontrahettda  etuptionei 
ubi  fi  aliqufsfundum  ca  legc  ctncret, 
tjtfoloco  precio  ei  cradcretur ;  &  ante« 
q  u  am  prccium  (blreret ,  decederet  rc- 
li^lis  duobus  hsrrcdibds,  non  poteft 
"unus  fol'.  cndo  partcm  prrrij  ajjere  ciC 
cmp(o:&  rcdditracicncm  Bartholus; 
quia vcnditor  non  nifi  cotum  aiicnan" 
fst.  Esqufbusiuribus,'&olijs  fimili. 
tus,  quae  lard  congcritTiraquelos/^, 
il.Gloffa  i.plane  dcducitur  ad  cafum 
praifentcm,fi  uno  pretio  vcndatur  Em- 
phyccufis  ad  daos  dominos  dirc<^o$ 
fpe^ans,  &  unus  eosum  vcnditioni 
'confencialc ,  alter  vero  'repugoec ,  vo* 
lendo  eam  fibi  recinerc  pro  {oaparte » 
nonclte  bunc  aucliendarb,nc  aucemp» 
torcogacur  mancre  cum  una  parte, 
quandonon  nificotam  cmcrc  vellet: 
a^rii<»iitra£lartcedac  ,  ot  poceft, 
Vcnditori  (imilicerpraBjadicetuc,co^<^ 
d<i  illum  recinerc  partcm,  cum  noailip 
fi  totam  Efnpbyrcufirn  aHcnaflct- 

Curautcmjura  tantopcrc cav^ant , ais 
beaoccffipcpr,auc  vcnditor  cogacuc» 
tetinem^Jdrcem  =;qui8iKlO.<de-eoct  ro^ 
lienandaagcb.itur.»  Ouae  potidimun». 
tatiohes  reddi  folcnr.  Prima  cft  ,  quia 
honcft  tanta  utilicas ,  &  aftimatio  rct 
tn  parce ,  rcfpcAu  ipfius  partis ,  quanca 
iofii9t&ferp<^.tofiai;,  /»^f«fi  tdim» 
f  de  fo^utioirihs^^kMsvitti  f  i  im^ 
doff.  «/<r  /<g^«iiVi..c«m  lUiyUibus.  Alcera 
ell:,  quia  alioqut  cogcrcntur  eiufmo- 
di  contrahcntcs  ad  communioncm 
ad  quam  nemo  inuitus  compcllitur, 
IJinonmfottem^     ft  eeimumjjf.  dec^ 
mhmi»de^iti,qfni^ttt  multa  m\ 
Commoda  ,  l.in  re  commnni,  ff^  defer^ 
vitutihus  urhanorutn  ^itditrum^  l.p^tter^ 
§.  duUipmis ,  ^  ihi  T>d[iores,  fj.  de  legAt^ 
i.  Ac^edtt  •pra^terea)  quia  cum  ^ina» 
ces,  autplores,  uno  pfctio  «i»pc»  fiiiic» 
Oon  debcc  pretium  particulari  folii*' 
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i     Intcr  hasfcntcntias  mcdia  quadaTn 
via  nobis  inccdcndum  cf]:,quia  in  con- 
cordfnn  reducuncuc  t  fic  oicniriiQfi 
emm^  ftempcQr  comi8iinttfi6]|abe* 
tc  folaQi  parcem  alcorius  domiai»  qui 
vcndirioni  confcDfk  »  &  pro  rata  il- 
Ims  prctium,  &  laudcmium  iolvere, 
tunc  aiium  dominum  partcm  iuaiu  rc<> 
ttiieK'  pofle ,  uc  prfiiift.leiiceBCkiaffi(4 
nyK^  NoBi  ia  eo  eventu  tam  cmphjr*» 
tcuta;  vendentis  >  quam  domini  con- 
fentientis  vcndidoni   ,  prajudiciuna 
omnp  ccilac^  uc  paccc  i  nec  emptori 
iiUaiicinjQiit|.CBiiililMard  coorenciac* 
Ica  poft  Corliiani  foniofem  reA>I?ii 
Caidas  df  emtmSime  ,  <Ap»  ts»  14^ 
Si  autem  emptor  nolit  folam  partem 
altcnus  habcrc»   tuhc  minimc  liceje 
domiDO,quinoQ  vutc conrcocirc  veo- 
ditioni»i«iinere  folaoi  ibem  part€ »  ott 
lecuQdaleotcntia  contcoditXed  ficana 
rerincrc  velit,  dcberc ,  &  compcllcn- 
duin  ciTe  totam  rcm  fibi  accipcre ,  in- 
cegro  prctio  vcndiiori  refufo.  Qiiam 
te{blttctooett  tradiiot  Albericui.mi  A 
fi  dnoPatrtMi  im  pfimiPiti  ff.  dejan* 
jitrtado  ,  Jafon  fc  iid  lllum  remtCtenS 
iti  /.  Hliinu ,  Cod.  de  jtirt  emphyteHticfi^ 
^rt£fi.  x%,  HUm.  ti4*  Gregorius  LopcS 
in  /«  miliiMf  tit.  %.  Ptrtiu     verbc^  Al 
ffM9r  t  Ticaqiiela»  Je  ntr^m  lignagier^ 
f .  rr.  C^Mk  7.  num.  4«  Motina  dtff^ 
4^p.  ntim.  tj.  Caldas  proxim^  citatus^ 
&  alij ,  quos  rcfcrunr.  Ec  ha:c  videcut 
cilc  mens  corum>  quos  pro  fecunda 
ienteotiacitavimut  tfattfqatf  hocpla* 
citum  evincicur  exfundamencis  ucri« 
urqucfcntctix  fuprapofita.  Namfun* 
d.imcnta  primac  plan^  cvincunt.con* 
fcnfum  altcrius  domini  non  pofleim- 
pediee.  ius  praclacionit  alceci  domtnd 
concefik.  Bclnodaittettafedmdi^ei^ 
ficadcoe  iltobAflt  Hon  pofle  eam  bo< 
jurcutiaim  prasjudicio  ^phytcut», 
auc  cmpcoris :  maxtmd  autcm  alcerutfi 
-prasjudicarecur,ft  dominus  ille  poflfec 

rctinsle  Xotan  paccen)  ^x^i&A  fli^iir 


lislnVicii:  fgitat,fi  ^ete  futtMintfide» 

rc  velit ,  8:  cmptor  nolit  aliam  partcm 
habcrc, fumma  scquicatc  cogitur  CO- 
tum  accipcre  &  integrum  prctium 
tefuodere^ut  Ulorumpra:judicium  vi* 
(ecDf  I  tcqne  in  faoc  teveoco^eibet  idce- 
rius  hic  dominus  fol  vcre  alteri  domino 
laudcmium  ,  &  pcnriohem  parti  cjus 
rcrpondenrcm  ;  quia  rcfpcdu  illius  fc 
habec  camquam  cmptor  extrancus» 
nc  l)e]ie  advercitCald.    ».  s4» 

Sed  quld^  fi  domious  illc ,  qui  n^ 
Vult  vcnditioni  confentirc.  fic  dcper^ 
fonis  prohibitis ,  ur  fi  fir  aliquod  mo* 
naftcrium  >  vci  pcrfona  vaidcpoccns  » 
Reipolidet  Calda^  ftfann  imt^  t^»  non 
p9oe  CttlMi  eOjn  dofbtaalli  fitetem  &1cb* 
rios  retioere ,  ne  is  deterioris  cohditioA 
nis  rcddaturrdt  ncqiic  eftiptdrcm  tom- 
pcUi  poflefolam  eam  partem  habcre  ^ 
pcr  leges ,  &.rati0hes/A/f4,  ^i^ofecun<> 
da  lenteacla  adda  Aas  i  fed  tbcttm  danM 
nomfiite  em^byteottt  ^  compclle-» 
turcam  partcm  rctincrc.  Quod  ulti- 
mummihi  non  pLicct  ;  S:  diccndum 
pocius  vidctur  «dominum  illumncqud 
part^m  fuaiti  ittlnere  pod^in  btttJeafitt 
ravti  quCkdnequc  cmptor^  hcquevm* 
ditor  compclli  poflit  habcre  fpiaixl  ali^ 
ampartem,  quando  unopretiOj  fcU 
una  vendicione,totum  vcndcbaturf  do 
quo  tanctdn  cafa«lileib(|llil;Biift)efficafc 
citer  probiliciuidAmeBCA  ^  £t  Mcionet 
iecuodaBfentcnti^  t  neque  domloo  di- 
rc<f^0|us  pra^Iationis  conccditur  .nifl 
fcclufo  quovis  prajudlciq  ,  &  incom- 
modo  cmphytcucac,  uc  ex  didis  conf- 
tac ,  iBe  iA  fpeci^  htoitis  cafus  probac  be« 
ne  Ooido  Pa  pe  Jbas  dteif  ^«1»  ex  A  lU» 
timn ,  Cod.  dejure  emphyf. 

Ex  his  h  fortiori  collighur ,  quari- 
do  Emphyccufis  ad  unum  tantijm  do- 
]nlottikilpedat&totauno{>rctio  vcn-. 
4liciiff  fliQii^ffe  ^^bttonammM^^^ 
tumipartemillitti  tetiddfe ,  Ccd  iQt  to# 
tam  retinere ,  aut  totam  dimittcrc  dc- 
bere,  ut  in  fimili  de  retradu  doccC 
Tiraquclus  de  refre^m  lignsgier 

^l.Glefd  ^  """^11     ^  ^^^^ 
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.tJiccns  cffc  hoc  in  confcfTo  apudom- 
ncs;fiauccm  partcs  Emphyccufis  di- 
Vcrfis  prcti^  vcndantur ,  tunc  alitcr 
«liceoduiir^ft,  nempe  doiniottm  pof- 
ife UBamrecinere,  &  permittere, uca- 
lia  vcndatur,  falvis  quoad  cam  parrem 
«mnibus  fins  junbus  dominicalibus  j 
quia  runccll  duplcx  vcnditio  ,  &  non 
intelligicur,  quod  empcor,aut  vcnditor 
noUet  cootraiiere  pro  fota  uoa  parte ; 
<)Ufle  eft  ratio,  ob  quam  )ura  dUpOBuor, 
\ic  alitcr  dicendum  fic  ,  quando  tota 
rcs ,  &  omnes  cjus  partes  uno  prctlo 
diftrahuntur.  Unde  ctiam  quando 
les  mphyteuticai  Ipeftafec  ad  duos 
domiiios  dirc^os»  liv«  prodiviib,  iiva 
proindivifo,  &  partes  t  .liuni  domi« 
norum  divcrfis  prct!|S  vendcrcntur» 
poflctunuscxillisfolam  fuam  parccm 
vetiflere  t  <{uod  io  fimili  probac  tex- 
lus  in  diffM  l.  qngi  aaiem ,  Stbinm ,  ff, 
de  in  diem  tddtciime.  Quando  autcm 
plurcsrcs,  autpartcs  cjufdem  Emphy- 
teufis  ccnicantur  vcnditcc  uno  ,  aut 
dtverfopretio^fcu  una,  auc  dirtinda 
venditione  ,  vide  ApadTnraquelum. 
di^o    »3.  dk  fttrt»m  UgnsgUr ,  <SM 

95trkm  fmfn  ikimrwm  mefi/tum ,  suf 
Hrigima  durmm ,  fwsd  dmm§  em> 

tedttur^  ut  intra  Ul»d-^affit 
mi  jure  fraUtimis^  twt* 
rat  imfe4a$? 

:      §.  VII. 

SUiiUARlUli, 

•   Jttf^dam  ^miUve.  ^ufd  ftmm 

litnititHr  ,  nift  imfedimeumm  MdSeak 

Jimb  ipfo  emphjteHU.  ».  ijjr, 

Snfpendetur  illnd  tempns ,  quindo  em^ 
^jteut*  liiem  meveret  •dvtrjw  empte- 
'fem^cwlt9dtad$  ^mnUiimm  fiife  nni^ 


Emphy  teufkf 

km^mttfif^$imdm»%ii*  > 

^J)cmim§m»m  cmnfetit  feftili4i$  sHh 
n>erfmi4pJmmiUi»s  temfmrjM. 

SEpcima  dubitacio  cft ,  utrum  rcm-  saj; 
pus  duorum  menfiumj  vcl  trigta- 
ca  dterum ,  quod  dom'mt>  cooce- 
ditur,  utintrailludpofficutl  did)o  jure 
pra;lationis,currat  impcdito  ?  Rcfpon- 
detur  affimctivd  ex  dodrina  Sanch. 
iih.y^de  mdtrim.difp.  57.  n.  ij>.  ubi  do- 
cec,  llcec  tempus  prfiefixwn.  itk.  odium 
flcgligencium  noa  CBcnc  impeditot 
ac  fccuscffc,  quandononin  oditMnne- 
giigcntis,  fcdin  favorcm  altcrlusprsef^ 
criptum  cftj  pro  qua  dodrina  mul* 
cosallcgat  Dodorcs  :  di^um  aucem 
fempusdominocoDceflum ,  non  io  o« 
dium  alicuiusncgligencia;  ipfinidooit* 
ni  cft  pra*fixnm ,  fcd  in  fhvorem  em- 
phytcuta;  vcndcntis  ,  uc  non  cogatuc 
amplius  expc^are  dchbcracionem  do- 
BHol }  &  ita  haoc  refolutioncai  veram. 
fupponunt  Carolus  Molineus^r&  CaU 
daseum  rcfcrens  rap.  t^.  de  eictin&iame^ 
nnm.  10.  qui  eam  limirant ,  nifi  irope- 
dimentum  indudtum  hcabipfoem* 
phyteuta. 

'  CJodeidem  Caldas  cs^,  imm,^^  »1 
reAdootat,  fufpendi  illudtempus,  fi 

contingat  ante  cjus  lapfum  moveri  li- 
tcm  ab  emphyrcuta  adverfus  cmpto- 
rem, contendcndo  venditioncm  cflc  . 
nultam,  autrefeinderidS;  namdumntn 
ittc,dcnunciacfo ,  leu requificiofada 
domino  habetur  pro  infcda  propcef 
incertum  litis  eventO.uC  in  fimili  dc  rc* 
tra<f^u  advcrtitTiraq.  derrtr»3.lign. 
t,  chff.  i  o 56.  refolveos  debere  poftea 
termiaOincipereitemporelitisitnicci  ' 
qnaproinde  domino  ootificatidel>ec^ 
adhoc  ucrcquifitio  legitima  evadac, 
ut  idemCald.  notatj  quietiam  n. 
t^fe^<f. hcnc  adrem  prefencemadmo- 
«ec^domioomioori  coneediteftitBCio^ 
nem  adverfits  lapfum  illius  temporis. 
Unde  non  pIacet,quod  cx  eod6  Cald. 
alijs  in  locis.cradic  Aug.  Barb.  in  c.  pe- 
tuit,  de  Uc,  m,  \^,fn.  minoiC|&£ccIefi2 

Aon 
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Vtrumdomtnus  hahedt  jns  'pr^lttig^ 
ms  t  quando  emphyteutm  vult  vtifi> 
^re JruHus, /eu  csmmodam^^  '.. 

V .    .  .         .  .  ;     •  ' 

VkatL  ddbicado  eft ,  u^m, 
tmj^ltifteiaUL  toliMc  vcndcte 
ivuAus,  reu  commodicatem 
WUiftlpliytcuticap,  habcac  fimilirer  do- 
mious  jiis  praElationis  rcfpc^flu  cujufi 
cumque  alcerius  cmfere  Volcntis  ?  Ra- 
cio  dubitandiertjiiiaiA^rioioiiwvfeiodfclll 
fodntfeitoiidaebE  tibbeculr  ^xfcrr^ 
dooiuiiim  tollibct  altcri  cmptori ,  nt 
cdnlbnt  communitcr  Jurift^  rk  l, 
Ced.demetiUts  \Uhx  \u  Vnde  idcrovi* 
detur  diecbdum  de  cmphytcttta  J^liliila 
omtnds  fidft  «dftringi  empivjfteatani 
fcacoblifatione  )do6cntmcritoVaIaf- 
tmdis»itmfhjt.  ^.14".  »  V  Mo!.  difj^, 
quia  nullo  )urc  idcavctur,& 
alioqui  llat  gcncralis  rcgula  i.dttdum^ 
Cwi.  de  umeheniit  r9fti$m  j  nbi  cttU 
«unquefic  poteftas  vcddcodirem  foi^ 
am ,  cui  voluctit  Keiitie  quod  dlcrtut' 
de  colono  itt  Wtionc  dubitandi ,  ttahfic 
fine  c5tto  vetfia » de  qua  Vaiafc*  ^cit^ 

MutitMtra  petfonam  » in  ptiu$  ■ 


- '  ytrimt  WSpMtow  ctnt^edMtnr  Jpstiim  elnkfi 
fwmi  hnjhtiit  >  «ir/ y/ilf^i»/«  dientm  ad  i&^ 
lil»  excepmfiem  ofpcnendAm  ?  ».  22  9. 

5i  emphyleuti  domiHttm  decipiat  dffir^ 
mAtid»  iperjorttm  ^  m  quam  vuU  Emfhyteiti> 

i#«Anw  t^j^    pkmim  cm* 

^strdcemplyteuH  vUft  rem  dettAfe^  fl 
'^omintts  de  ca  donstiene  adm»ni(tts  nihil 
^pponit^potefi fititmperfci  d^nMi^^n,  ijiD* 
-  . 

A ld^acftionchiprbpbiiitanAtet^  ||| 
Vttctrc(pondco,dominum  po(2. 
'  fc  elccipcre,  &  itnpcdirc,ne  Eoa- 
phyceufis  crans&ratur  in  perfonamy 
a  qua  fibi  isiUqUaddjimii^  limec,  luxta 
foperitts  ^eiAfatJllr}kU,ijmii^,m 
|>iicu{t1nu$  ,  perfohflB;  «Sebfeahtui^ 
inhabilclSjUt  Emphyreufi?  th  eas  tranf- 
fcratur.Qua  de  rc  ita  gcrtcratiter  Ioqu6- 
do^  nulk  apLid  DD.  eft  cOhtrb  verfia^ 
•  lDubltiiK^^ttpoteft,Ut^tttd6A{. 
fid^bcddatUtfpatiutti  dubi-uth  khen- 
fiam  \  Vcl  trigenta  dictUrh ,  ad  ejufrrio- 
di  eiccptionem  oppohendam  ?  Ira  uc 
qucmadmodam  quando  cOhipecitdo^ 
mino  jus  pra:lationis,  nohpotttftftatfnk 
toftreqUiftttonetti  illi  &6tam  aliehari 
Bipbyteufis»fc(icxpeAarl  debet  W 
tcmpptisfpatium ,  utdominus  intrail-  • 
Ind  deilberet ,  utrum  rera  proeodeni 
precio  rccinere  vcliCificctiam.tjuaiidd 
dominus  practatioaedi  iidil  AaBee,  ^ 
to^a^i  debeat  ideth  fpatium  ^  ut  ihte-fc 
Hlll  vi^at  \  ^n  habeat  ali(}Uiii&  Icgitt^' 
mam  ctceptionfi  conrri  pcrfonam  ,irt 
<^uam  res  aliehatur  ?  AiErmant  Julius 
Ciarus  lib.4..fenimimMii,  Smph^ 
p  15.  & Sylvete  imiff^ 
jfu^  ifndfi.  %6.  Fuhdahiehcttm  eife  po» 
fceft ,  quia  vidctUr  effe  par  racio  in  utro* . 

4Uc  cafu.  Molinacameni^//^i+<Ji.»2!*' 
6.  exiftimat  ,  hanc  feocentianl  eflS^ 
faisam  j  &  merito  ,  quia 
tW^  dt  jnn  ^hytenticw  foiadl'  tti^ 
buic  hoc  ^itium  domiho  irt  aiid-» 
H^^^ftti«t4^  iii  quibttl  iUi  Goqyptftiti 
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ddibcBCS ,  a»-vdic  pitd«rk>ne  mi  ^  fit 

com  hac  lcge  ^roncordat  tjuoad  hoc 
^as  lufiranum  ,  /fh,  4,  OrAmat^  tij.^9, 
iBfrindpt$.  Ncqiic  cft  parratio,quan- 
dodomtinnpndacioneis^  noiihabeci 
^uta ,  fi  doiraiiit  iKmt,  ptt/kmtm  oqi| 
tifle  idoaean],non  indiget  t<:mpore  ad 
dcirbcrnT-if^um  ,  fcd  ftariiti  abfquc  ullo 
fuo  incom:no<ioconcra  illamcxcipcrc 
poccft :  U   liovit ,  idoneana ,  efle  noo 
poccftcoinni  iUino  excipere  >  &  vobIo» 
^enternoDeft  ,cur  ei  cribuaturcem- 
pus  ad  delibcrandufn  circa  illam»  Si 
auccm  ignoTat ,  qualis  fic,  poteft  inter- 
togarc  cmphytcutam  dc  qualitatibus 
iUias  i  &  fi  eflQphyceuueiim  decipiac  ^ 
ilioe»do  dTe  idoiiflam>  cum  kloaet 
Don  fiCinihil  ci  calis  dcceptio  nocec^ 
licec  Emphytcufis  ftatina  alienetur, 
quia  cunccrit  alicnacio  nulia,&  po« 
terit  agere  ad  pccaam  commifli,  quam 
«mphyceuta  &011  miam  itipo  <^a  10% 
«arr^  «baUemiioMm  iotalem  per» 
fonam,  quamcum  generalicer  obcine- 
TCtliccnciam  aiienandiEmphyteufim , 
&cumrolabac  liicenciaeam  alienarct 
io,  perfbAam  aod  idoneam  s  in  quo 
<|76ncu  in  commiflam  Ineidem  disi» 
taxk%(eB.  ftMced.    Mittc0,  u.\^%. 
o     Icaqueneque  ex  difpoAcione  juris^ 
ncque  ex  racione  apparcc,cur  domino 
tfibueodum  ficillud  fpacium  ad  didam 
€9«ef«ioiiemoppoaeiidl  Unde  quan* 
^  em^yceoca  vult  lem  donaie «  i' 
«lominus  de  ea  admDnicus ,  nihil  ap« 
ponac,  ftacim  emphytcuta  potcft  dona- 
tio.nem  perficere  ,  &  idem  cft  dc  alia 
qMavis  alicnatione ,  in  cjua  dominus 
ikralation6iiQohat>ec.Necmica  ,nara 
«liam.qoando  dominushabcc  prslatL* 
fmem,  fi  ante  lapfum  prardidum  cem*  * 
porisfpatiumdcclararec  fenolle  rcti- 
Hftfcrcm  procodem  pretio, ftacim  poft 
QWideclnationem  poccft  emphy  ceuca 
trm  alienarei  ttc  cs  CDmmqailciiteii^ 
tia  rradidi  rnpra  $,  8.  Oporcec  aotem; 
ucpcrfona,  inquam  fic  alicnatio  ,  & 
idonej^  oifi  fiicbikeicc  faoa  ooca  dfta^ 


oo  ;^i)ei11a  in  pafdcutnrl  addRCoitiil ; 

cam  approbalTec ,  QtbilTO  cootMl  cam 
opporuiflcctquia  canc  vidccor  cc^yc 
i«rc  fuo,  . 


SfiCTIO  UNDGCIMA. 


f^t'  k-n  (tnphtfteuta  tcntftur  ad  ali» 
^U4s  txpenjas  ctrca  j  c  ru  tmphrteum 
I  t>  iui  prgftanda  onerOf 

SVMMARWOi. 

fM ,  de  '^tittieexfit^temnmrifiatmtnem 
i»  emphfteutico,  ».»31, 

..  £u4rnvto  nihil  de  expenfis  ABumfit  i» 
t§Mreiiit  emphytetuico ,  tenetnr  emphytew 
^  UftceretxfenfM  necefitias  aii 
ttonenB  ni ,  vel  ndceihShnem  fn^nmm^ 
hcet  mMgnnfint»  tiee  U/m  Httft  ftpnm^ 
pnitA  tmphvenfi.  «.  1  j  j . 

Tenetmremfiyttmn  fieeti  ^ntilihei  ex» 
Pfnfar ,  ^n^perUgtm,0ttntnm^  tnt  ov» 

fuetttdinem  receptttm^indmnfnnt,  mit» 
i^t^tftrefetere*».  ijj, 

CUmin  praifentidifpucacionc  di- 
cere  propofuerimus  de  obliga-  * 
■    tfonibut  ,  quibte  ctftphyceiia 

refpcAu  proprictarij  adftringnitur , 
anne(f^crc  hincctiam  libulr  aliquid  dc 
cjus  obligationecircacxpenfas,&  o- 
ncra,  quap  rem  crophyceuticam  confc- 
quuncur,  Quodcrgoattinctadeicpen- 
fas ,  diccndum^reviccr  «ft ,  primo,  ce* 
ncri  emphytcucam  ad  fjciendasex- 
_pcnlas,de  quibus  exprcflc  convcnit  in 
ipfoContraAuempbytcutico.  Eft  hoc 
citra  dnbiam  1  nam  paaa,&  c6  ventio- 
ncsconrraaui  empfaytaifeic»  adie^ 

fac«acidoba«^iiiM9MiiiQaiior^,,, 
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gravac  eonphyTeuutti ^  tamquam 

^ars  prctij ,  propter  i^uod  triindr  pen- 
■fio  irnponitur :  undc  cniphvceiua  filci- 
eosexpcnias ,  ad  quns  cjufrr.odi  padlo 
leobligavit ,  eas  rcpcrerenon  poceft  ^ 
^qnetaMciniwMm  de  nieUotattefiibus 
Hb  eo  £i6b<  ,.es  ntceitoire  rpedfltili 
«on  vcnctonfs ,  dtAdm&iNifeis  elk\fiftd 

j.  .  Dicendum  fccundo,  licct  nihil  de 
jnrpenfis  adMm  fic  it)  eoincr^idu  cm* 
^l^imiicoiitemci^ttlDOiS  ethphyreil^ 
samLfiio9te.icxpCAftti.ilece(n\ria$ 
confcrvarionem  pei ,  auc  ftudu^rri 
coHcAionem  ,  ctiamfi  magnjr  fvnx. ; 
fiequc  illas  repeterc  poffe  finita  Em- 
fhy teufi.  Itti  cura  «tiis  VaklblS  «/r  ftiti 
rmphyt,  »6. «. ».  4  J  BnttO  .##  M^ir^f 
fc/f  t0»duf/o  rftm^  a.  $ .  J.  Ibr 

&  patct  ex  traditis  loco  proximd  citaro. 
Si  tamcn  ejurmodi  cxpcnfa;  fint  extra- 
ordinariac.St  magni  fumpcus,  ut  pro 
coDiinindis  ageribin  ad  impediettdufl^* 
impecum  fttmlnti ,  ne  eamptim  em3 
phyteuticum  obruat ,  tlon  tcnebituf 
cmphyteura  iilasfacerein  folidum,  fed 
dcbec  dominus  contribuerc  1 6c  fi  folus 
cas  &ciat  poceric  finicaEmphyteufi  fe.» 
pecere,qttoddomitias  impcndere^*' 
Debat,  Dt  etiam  cum  Gama ,  &  Mcrfi* 
expitcuimtii 4/1^4 difp.^^.fed.i.^.i.n.  go. 

Diceridum  tcrtio,  &  ultimo.tenc.» 
ri  practerca  cmphyccutam  faccrc  quaf> 
]sbecaliaseKpenfas,qua:  per  legcm,fti|i. 
tutum ,  auc  confuctudinem  reCepcaoi 
iodi funt ,  ncc  illas  poteft  rcpctcrcj 
ut  notat  Valafcus  Jiil»  num.  4.  Mol. 
Jyprd^  &  Dodor  Joatincs  de  Carva- 
Iho  hc4^  RAyntUts  ftrt^  4..  num,  uu[ 
Idem  fiijipoouot  OfdtnatioDes  Lufitr 
liki  4« ^f.  ^t-i^  it«  Gc  eonHat  faciJd> 
non  fblum  quia  pcr  ipfam  legem  ,  auC 
confuctudincm  adillas  obligaturem- 
phy  teuca,fcd  maiime»quia  in  ipfo  coa.* 
tjraau  em|»bytcut;ictt>'taeii&  veniiidl^ 
qufls  fuootlo^W^tnc  confiietiic^iieciel) 
gionis ,  libct  nOn  cxprimancur.  exreg. 
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Qj»  Intelii  te!Kpettr«fitatiibjaecciEca- 
Wfiiris  tn  prarfenct  materittdislitoui 

ValafcuB  ^  ^bix3li,fifnk 


Z)r  nerihu  rstimt  rei  emfb}t'H^U 
tspri^Mmiis^ 

§.  Unicm. 

•  •  • 

^otuplicU  fint  9nm  i  ifnd  raiitnt 
rcruM  cmfhy/gnticMnm  dehm  f^tut  /  - 
».»34..  -  '  -  . 

•.  Bmfhjtent*  t»itHl»fU^et9  mtMtitt^ 
iM  'irtstu  rtietHf^igtk»imf9fk4,  ittmvt^ 
^idiwrinmjdirefinsin^i^^. 

Cener&letfi  ^  itt  tjttifructus  ilieujUs  rei 
coUigit,  jnbire  eliem  d*btsi  grweMeit 

ftnltionum^  ibid. 
;  0mtd  diOm  efi^  Htm  emfhytemmt 

ftlvere  enert  retiit  imptffts  rei  emfhyten* 
ticx ,  procedn  tket  res  deveiut^  ti  Cikri* 
C9S  iVeiE  ciefum.  n.ti6. 

Repreknur  /ftfutum^  ^nt  ReffUblicA  em». 
nidfTddu  fuSjicetamittit.^  -mrfiferte  *JL 
^etefittm  dtttH^Htt"^  tt$imttt'i9iittuutwti 
«dnii-m  iiii 

■  'MmMtsreiptffefferntnmmteil^r^ftU 
^endisfrddi^is  cner/huj,  licet  jttffitm  inie* 
rit  cnmeHtiqntffeffere,  4  c^neremhiket^ 
ttt  ittn  ifft,  fedfthnmitiuwrfeftfir  Mttni 
MnriliAftlvert:  n.iif.  '  -  \ 
^id  di£fn*HpMfiHm  cperetnrf  Aid' 
E/idrM  cnerM  ferferJiiliM  ra/ic/^e  rei  em^ 
^teutitd  impf/i/*,  aut  /mpcMenddfgivide» 
%emt)tfUt  tmphjteata, 3^8.     \  t'  . '  1 

•  SMU,jhmp»nmttitr  odtitMimmili* 
mtm  iffiits4i  tihid^infnei 

Nentenrfur  aatem  etnpky^utt fchere 
dicia  meri  ,  riifi  propmictttkter-  ad  fuum 
tmelumentum.  n.  ij^».       .  * 
c  .etVtcld^  tjujt  jntmtHit'f^i.tit  PtJki^ 
hitikeitelkimmmii  fUvi  deient  tem  kheitem 
JS^urit^^uam  jipeftfiMarie ,  ab  nnequei^ 
,  fttrmt  ftti  emtlumenti,  di&t  ititm»  tx9' 
li  I  Cnm 
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1  Vnim  tm^tettA  EccUfu  ttne^tmr  U 
tcUeclas  fer  pttejiAtem  Uicam  impofitof  , 
^VAndo  ipfe  em^li^MU^^  Uiem  f  NegMt 
4iicjui.  n.i/^i, 

o^!^6jiiim  Uimm  $i»eiMkm  efl.  «. 

«4».  * 

Si  tcclefta. ,  m  perfm»  ertUpilHtA  Aj» 
ic  u  Evtph)teuf!m  tl.aco  ,  tt{f/f  pr^tered  ei 
fcJfnKt  itnponi  nevA  tribntA^  (jr  ctlieSd  fer 
fottfijitem  Uicdm.  eodem  n.  i^x. 
^irkm  £mi>hyie9t4  ttem  fiilim  teiteifMr  dd 
teUeSae  fiti  temf'>ris,fei  HkemU  iectafae 
tempere  frddecejferis ,  ^a.e foUta  Heitfmtt  % 
fuemidmodamferesJimet.  tM  etietiekmffe» 

Pr^edite  circe  eiligetieHem  emPbjHentm 
4ulfiilveiULe0erert^tie»e  rei.  emphytemtkd 
imp^M  tf0itmde  procedunt  in  condeSl  jx* 
readUngnm  tempm.  Et  tttram  etiemfge-^ 
eeddHt  in  (implici  (olorto  ?  num.  2+4.. 

Emfl^yieHH  princspis.  fufremi  excufelitr- 
ekuierihM,  &  imfofuieniim  exwmreHmt» 
rJl/t  eh  iffem  rtm  emfitjieiitkem feiuetviie. 

Si  ex  dtiqitihus  terris  foluntftr  principi 
^0drtt  pras  fntcintm  ^debcnt  taxHm  poffcf 
jferesfervari  immunes  lUisJijj  imfo/itio/iim 
^neex  eifdem  terreti  nefi  fiitt  imfojitd  <m 
cc^V  ^Me  pietitis ,  &  commitnis  mtliteiii 
rationemhiheet y  cujnfmodi  junt  inflru(ii$'. 
nes  viarnm ,  repirationes  amieritm  ,feMSi» 
um,MitfontiMm.  ibidtm, 

jlmmde  ceife&e,  &  ctitlyihtieHes  n$» 
imfeeNtittiif  determtnetiHUetfrei  emflnfm, 
leeticst  ^fedebfeUtefrtpnittiteie^  &  vm*, 
lore  b$H$rem  cujufque ,  nsn  tenetnr  emphy- 
teuta  eas  folvere  ratiene  rei  ewphyteuiicx  , 
nififreut  efiimafr  ntiie  demininm  ^  ifued 
^iiU  iuibei,  »»'  »4^  .  :  >•  i 
..^umde  EccUfU(Utii  imfitmmtitrfmt^ 
tribmtitHet  bebite  M4tiene  emHimm,  Anvpa 
rum,  (ju/t  ibutjo  /fuocfaepo^identur^c^ neH 
determioate  rs/eeciu  bemeflcUrum ,  temen-^ 
tnr  fen^$»erij  cat fUvereHteme  fudrnm^ 
fkmfueiiPtk^  Aim  fi  iUit  fiteri»!  etmtfm 
tmm  eruuimoJeenemftieMe  tt^mAefiHt  1 
tibms  benefcU  jwififitit ,  emt  m 
«•  »4^"A*     \'f.  •   '  '  •  \ 


c 


tcndum  cft  qujBdaoi.cflc  ono» 
ra  realia, ideft,  quibws  ipfarcscrnphyi. 
fcutica  per  lc  inmicdiace  obligata  ci^ 
iic  {jL  fundu3  iemphytc4itic;u8  fic  cribu^ 
iuhu,  ftuc  fubfcaas  ilfaii*|iciifio9f 
«nau« : quaedam  vero  perfbnalu,  i4 
cft ,  quae  tmincdiac^  ^untimporicapeok 
ibnis  habcntibus  rcs  emphytcutrcasi 
«t  quando  impotiuocur  coilccftsc ,  aut 
Cporribuciooes  pro  aliqua  communi 
Oi^llicaee,  ^iCii^m  rorfiit  iaduitliaE 
fuQC  difFQrcfltia  1  nam,  MltAfonuntac 
deccrmfnatd  ratione  rcrum  empltyki 
teudcarum  j  velabrolutd  ractone  bo^ 
bpmm  >  qu£  ab  uooquoque  fubdito 
po|ilideDCi)r,rive  talia  bona  ibt  empfay»- 
teotlca  ,1ivefloki ,  ut  dccim«piBBhiai 
rcddituum,qu2  hodiem  boc  1^00  ad 
cjus  defcnricuMim  ab  oouubBa^dvibQi 
cxi^untur.  ' 
His  animadvcrfis  ,  PrtmaaiTer» 
£  m  ph  y teooi  teectu^rilblvere^Bf 
Omnia  oncra  r  eaiia,  qutbus  resempby** ' 
tcutica  fubic^acft  non  vcro  dofflioiM 
diredus.  Ira,  relacis  alijs,  Valafcus  de 
jiirf  .emfhjftent,  quxji.  17.  n.  1.  C-  if.  16. 
it»»-fitM^pzd/ff^  4.^6.  H,  4.  Suroitue 
ex  l.  t.C$d,  eUpmmmfhyteut,  ibi^velfm* 
biketum  fnmffiemnm $  quod  dc  oneribus 
fcu  tributis  rcalibus  communitcr  in- 
CcH»gicur ,  &  ex /.  t.     5  •  Cod.ftnecenfu , 
&ex  l.  Imferatsres  ,  in  frinctfie ,  ff.  de 
f^fi  qa«  lcgcs  agunt  de,aneribtts,  &c 
cributis  rcalibut ,  ftatoontque  taii«o-rf 
ncratranfire  in  poiH-flbres  pnKdiomnr 
ctiam  quoad  obligationem  (blvendt 
peo6ones  docurCis  ,  qux  ab  antiquis 
poflelbribus  (olutac  non  funt.  Facic 
ccilint  ce«tus  iml,  iitSemm  ;&iml.fifem^ 
deutes  §.Jifudff.  de  ttfuftuBm  i  ex  qido 
bus  habctur  ulufru«ftuarium  folvcro 
dc  bcrc  omnta  oncra.qux  cx  rc  dcbcn- 
tui.  Ec  rc^jula  gcocrahs  cft.ut  qui  fruc- 
custtliCBjua  let  coIUgit,  fubiro  cciam 
adiaK.gnYimeo  fiin^inaoltnPr  'quam*  - 
rpgulam  cum  Alliais ,  Avcndanio ,  ^ 
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ftiudimcs  Mnr^uitM*  4.  i*  4.  veH 

hf&  ftr»i  MtciietJtem,  n.  4. 

Atrcrttoncin  propofitam  ainpiii- 
bis.pnmo  ,  uc  proccd-it  ccum  li  rcs 
«bveuat.  «d  Qcrioos ,  &  Ecckfiaiii> 
iie  eaot.aooli«nuDt  renicntia  adi^tui» 
yalftrcat|i«r4  t7.  ^Mol.  j^.  quia 
res  cnnfic  cum  fuooncfo,  61  caufa  111 
iqucfncumquc  poircirorem ,  quacumvis 
alia.s  p£i.vikgiaiUQn»  Ec  ica  ampliatiot 
«effl  Mci)>r0bac  c^^.  fi  trihuwmtu 
jfM^/f-  ».  iu  fne  de  cettfibm ^  & 

£0^^.  Airki^ei  de  de<*mis  »  &  Ainhemie^ 
item  ft  tdiitm  ,  ChI.  dt fikct  ofinciis  Eccle» 
fiU  ,  cona  fimilibus,  Probac  ctiam  Or- 
dinfida  LufiC       t.  /^.  }4.>^>8.  ubi 
JScclefiflBiiocnUiri.priTUegio  esimonii 
CMr  i  folvendo  quodam  t^ibutb  reoU» 
quod  vulgo  appcllacur  ,  laridx  ,  cutn 
cercis  iimicacionibus ,  k  dcclarationL- 
bus.  Q^iofatis  mdicacur,ieclufi;icaex-( 
empcioQoftfeKibiit  ooocelTa  ,  debere 
ttiamEcotefiaf  hoc  tribucuni  folyoK^ 
eo  quod  lic  rcale.    Undc  comm^-» 
dac  Bartholus.&quidam  alij  Rcccnti* 
orcH  fUcutum ,  quo  quaedam  Rcfpubli- 
cx  praediaomniatribucis,  &  collcdis. 
iubj^runt  ,ne ,  forte  ad  fiocleflfMR. 
devootilenc.  tribuca  miooereiiQir.  Mo*. 
rito  tamen  Valafcus  f»prA ,  cum  ccmi- 
muni  Junftaru  hoc  ftacutum  rcprobac, 
&  oullum  ciTc  pronuQCiac ,  eo  quodin 
odiiuil lc  ftaude.11  £ccle(ue  coiidif 
Com  fic*.  AUa  ectttm  rationc  illud  ioii» 
pugoac  Roca  in  quadam  decifione,. 
qaam  Inter  aliasrefcrt  ad  vcrbom  Di- 
ana ,  ia  fi»e  tomi  qHtnti ,  ^ imifit , 

Tdurinenpit  &  efi  fottiitimamterM 
r«Atf4r.,  quam  vide  ^<TerC  ^^MUn^ 
fpeciii..kA.6\t  autem  Valaft8s/Si|^j,deA 
fcndi  poiTc  ciufmodi  ftatota ,  qaaoddl 
a  Rcgc,  vcl  aiias  potcftatcm  habcnte 
caiia  oncra  realia  tuccmt  gencralitar 
indiAa  fiflt  ftande»  flc  odio  Bccle6l» 
adnibveniendom  oecelfifatibiit  tegiift 
CoronaB  i  quod  eciam  cum  aUjsadmiCf 
tic  Sanchci ,  //fr-  i.  epafcnlerum,c.  4..  duh, 

17.». ;.  jLd  diicccneodum  auuo^  aq 


i;(ft«dt;:&i>dio  idll;i«if tltf,e08fidccan«> 
d«\ft|oc  circuiUlaotic  V  &caiifiB,  'xym 
tuOC:  COnCurrunt. 

AropHabis  fccando  ,  ut  procedac , 
liccc  Rovus  potfeffQf  padura  micric 
cUwaaiiquo  poffdrcfrie  ^aquai  c  i)  ha- 
.ber,  utrtOn  tenetcur  fplv^rc  iiiione- 
ra  reilia  v  ^edquod  p^eflbr  antix;uus 
illa  folvac  j  nam  tunc  ctiam  ipfc  no- 
vuspoflefTor  non  mancc  libcr  in  prx* 
judiciumcrcdiioris,qui  taliaoDcra  de*> 
beocur,fed  pocelliil>eil^igogt»iici&a|)»«f» 
cec pro^er  ejttfmadt  v«r6  pacflum 
recurfum  advcrfum  antiquum  habec 
poifefrorem  » uc  Qbi  folvac ,  quod  tpfe 
novuspofleiTordido  ctcdicori  prsiii- 
lat,  Sic  habetuc  ;if^/f#/<  >  §,ftt£ium ,  f, 
i/r  jM«lf ,  (ktcadic  bene  Valafonf  iltfU|k 
47. «.  14.  &  Moliha  djffg  dfpu^  .4^^ 
fuh  num.  y.  adkns  cadem  rationc  pof. 
ic  novura  pofrcffbrcm,  qui  prrKterira 
cnbuCafolvic,agcfc  advcrius  anciquii 
pro  eocmn'  comtKafatione  $  qoed  etis» 
amcradic  Valafcus  n,  tr.  &  prpboc/; 
<ttmft{fe(for ,  de  Cenf:bu!.  AtquO  hieO 
omnia  tradunc  qusedam  GlofTr,  quas 
Molina/^ftf  citsto  rcfcrc.  1$  auccm  ,  qui 
prsdium  cribucis  gravatum  cmit  4  fil^ 
co,  oonconetnriiotvereiinas  peo6oiiei 
pCiftcric:is,  fcd  tancum  futuras ,  uc  pcc 
(e  conftac ,  &  habecuf  A  ultim£§dk  da 
Cenfibns  Jib.  it,  < 

Secunda  aifcrcio.  Ectaid  onera,  Sc  ^ 
tfftlMiCa  perfonaitairatioaecei  emphy^ 
ccucics  impofita  ,  itju:  impoilettdav 
folvi  dchcnc  a  folo  etnphytettta«  ;Si6 
Valafcus  diciscjut/t,  17.  n.  8.  ubi  plu** 
rcsrcfcrt,Molina<^//^.  456.  i:um.^, 

8t  Fragof.  t9mo  3.  dijf^  13.  \,  n,  40« 
(robatnr  eadr^/Ii.  C»i.  ^timytm^ 
jkJ^.-qaateoui  decernit  publtc^isfiiiie* 
tiones,  feu  tributa  fol  vi  dcbcre  abcm-- 
phyteuta ,  quod  non  tanium  intclligi- 
tur  de  tributis,  rcabl^us  ,fedctiamxio 
periiMMlilini.  Idemifimili  pttbitnr; 
qui»  iiliifiraAuarius  non  (blom  teno« 
turad  ooera  reaUa,icd  etiamadperfot 
nalia,  qnac  rationerei  impontintur  ,at 
(OoiiAC^faf  diif»  l,  h4£i^uut  ^  ^  dtiU  M 
li  4  fro- 
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4a^f.  Jttifiifi9ff»'^9x4,tiH.ire  ,  ff.  de  m*- 

\jitfrucinlegiiOy  qus'c*prciTc  loquirur 
dconcribus,  &  tributis  itr.poncndis  , 
tiurante  ufufrudu ;  ac dcniquc  cx L  ne^ 
^ue  fin-.niium  -t  f.  ^  impeufis  m  ¥ilm 
4iE##4/M  ,  ubi>  ^dicttor  ,  qu<Al'm«rittiti 
scum  fouiufinillMallri4ftfbofjor*mdora«> 
Jium  uxoris  ,  tcp.ielirt'  foUefc  trihura 
prasdiorurn  dotnliurh  5  ncquc  potcli  ca 
rcpetcrcab  uxorc  ;  &  rcdiiuf  ratio  m 
«MMksitexcu ,  quiainoufiifMai  >^«9i»i 

ejriphyteuta  fir^lufquam  ufufrudloa- 
rius  retemphyteaticat,  &  utilc  domii 
«iumUlius  habeatV<^Oftfetl"^"s.eft  ,'uc 
ie(iam  tcneacur  dt<^aotKra  rr>lv«fe,i4«' 
t^neiWe^oc  niddic^t  y^Ave^oiiQgi»  ,  ut 
jMoI.  /li^.coiltra'  |uliurb  Cliruni advcr». 
tit.  Si  tamcn  aliqiild  cxrraordinarium 
imponcretur  pro  facicnda  rc  aliqua 
coaccrncncc  pcrpctuatD  utUitatcm  rei 
cinphytcutica; ,  tuuccoiftribwsteiie*. 
<teir  prppriecariiRym  fupraittotaf»*. 
nu*         &  advcrtit  idem  Molina 
4.  &  7.  cum  Gama  decif.  )oi.  wcmoviS*^ 
fim^  FngoC.  iacf  fuprd  c$t. 
>      Advcrtic  ctiam  Valafcas  diffd  ef. 
i;^. ».  f .  ^  to.  referetis  i»iior;  cm phy- 
teiiCaiii.iion  cenerirolvere^Dtfi  rcfpcc- 
tu  fui  emolumcnti  tantu.n  ,  deduda 
pcnfionc ,  quam  dominolulvic .  &  im- 
peufis,  quas  pro  fru<^ibus  colligendis 
ftobit;£c  vcj:a  quod  penfio  dedoceh* 
dft&»iia  uc  eiBpliyceoca  folum  tcnea-. 
tnrpcontafinemolamenti  >  &  dofnl*' 
nusprorata  penfionis;  traditur  ctiam 
aTragofo  nupcr  citato ,  &  concordac 
cuiD  fimiU  Dodorum  refolutionc  dr- 
caooile^ ,     fiibiUKa  dianiativa^ 
«pm  \  Papa,  vel  Bpiibopo  jubentur  fol- 
▼i  ex  redicibus  bencficiorum.  Nam  fi 
beneficium  fit  oncratum  aliqua  pcn- 
fionc ,  tcnetur  bcncticiarius  folverc 
(^baritatiyum  pro  rata  fui  efdblniitdow 
ti-.;  fll  |ni66n»in$.prorata  penfioiiiSy 
■iiPaptain  pcnfionisconccffione  con- 
trarium  declarafler,  ut  rcfolvunc  De- 
Ci».c4ftjid,  if^  Gtt^  de  feufiyntkm ^ 


EoiphytedL/:  /  ' 

kimei  ^nrgntfdisin^,  +.  $.  i.  vetbo  y& 
frrat  medietstern^  n.7.  indHdtiiene ,  Mo» 
iina  tomo  i.dejufi.  difp.  45^.  verf.quoi 
"vero  attmet,  &  alij,  quos  citat,  &  fcqui- 
-cur  Valafcus  ,&.Fragof.  /#r#  rir^M.Ua- 
de  ia  noilro  eciam  cafii  diaeiidniiitvi» 
tlecortencri  doininuin-contiibiicce  ^ 
rata  pcnfionis. 

Hoctamcn  ego  intclligo,  quandoiia 
imponitur  folvcnda  aliqua  quota  fruc- 
toum  t  &a  retKcoum ,  uc  deciina ,  auc 
^igefima  part  f  4t  cjstect.  Mam  II  all^ 
quklcertum  imponerecur,ucverbigra* 
tia,  quod  ij.quihabcnt  praedia  in  terri- 
■lono  Eborenfi,  rolvanrcor,  aut  tocau- 
reos  prQmagnitudine  pra:diorum ,  vi« 
tictur  quod  ivme  debec  emphyteuca 
ibiverecoam  collcdam,  nifialiod  lia^ 
beat confuetudD  loci  s  quia,ac  omne 
lucrum,  &commodum  fupervenicnj 
^pc^ac  ad  Emphyteutam ,  fic  ad  illuni 
i|)eAaredebec  cotum  dan^num,  &  in* 
^mmodum»  argttinenco  ^/f.^jfW» 
/vy?,  ff.deferhvh'^  f!r  csvmttufpirei  ven-  > 
dtte;  t>i  facit  ratio  rextus  cx  oppofito 
ffj  l.fi  ne^otix  alfentis      dent^ettjs  ^ef" 
tis  y&in  l.  &ft  ccotrd  ,  ia fine      de  vuU 
geri  ^  &piipilUri  fMbfiiiHti9i§e.  fitfimifito 
tcr  dicendum  vidctur  de  bcneficiario,' 
licet  citati  DoAores  id  non  declarenr, 
ii  facild  pollit  aflignari  maior  ratio, 
ob  quam  oppofKum  in  co  tencndum 
fic  Niun  penfio  ecclefiaittca.  debctuc 
immedfatd  ex  limdibut  beitefidi,8e' 
fuperiltitbnpofita  eft.  Undc  quacum- 
quc  rationeitttponatur  collcda  ex  iU 
lis  folvcnda  ,  non  mirum  fi  ctiam 
penfionario  noccac  :  at  vero  pcnfio 
emphyteucica  non  deljerur  ea,frudi« 
buEs.rci,  iedeftabrolutdimpofitaper- 
fonar  emphyrcutx,  ut  illam  folvacdo- 
mino  in  rccognitioncm  dominij ;  & 
idco  non  dcbuitminui  propcer  quam- 
libec  coUflAam  taclolie  rei  empby  tcu- 
tiO0:iaivendam.  . 

PrasCerca  dubttatx  iblct  circa.tra- 
ditam  conclufionem  ,  utrum  cmphy- 
teuCfL  bcdciuB.itcncacuc  ad  .coJlc<fb$ 

pcr 


Digitlzed  by  Gopgl 


Uifp.  IV.  Sea. 

pocdM  laicam  impoficas  ^  qu&n* 
doip(eemphyccuca  Ifticus  eft?  Negat 
Bartholus/«r/  /nV-iri  ,  CoJ.  de  excufuim 
^nibus  mHfferum  ,  lib.  \o.  &  Baldus /j* 
/.  1.  colum,  I.  Cod.  de  jure  emphyt,  Qua- 
tenus  dicic  ceueii  emphyceucam  A>1- 
▼cvecoIle^b^Sc  trlbaca,  Rifi  fitcdo* 
Dtts  privilegtati^  ConreQCtc  MedodiK 
tMpl,  44.4.  ».  i7.  &  idem  videcur  te- 
nerc  CalTaneus  ,  in  confattudines  Buf» 
gundU^  ruhr.  4.  §•  6,verio,  (^ferdtmt* 
mitMem^».6,  Quacemif  htoc  ienteii* 
ti«iii  lecoodoloco  refert,  nec  impug- 
rat.  Alios  etiam  pcoeadempaiterefiert 
Valafcus  diffdtf.  17.  »»•  Prajcipuum 
fiindamcntum  hujus  Ccnzcm\x  cfi,quia 
alioqui  fequerecur  prsejudtciumEccIo-' 
fie,  qoSB  nontttntam  penfiooemifidi 
ompli^tencisperciplec,  (i  cjufmodi  ool^ 
le<ftis  manfuri  finc  obnoxij.Nam  pfop- 
ter  onus  collc^larunri  vilius  locatur 
prsdium .  /.  msrtucoufi ,  §,  f»/Ui,  cum 
CUffi  iff,  JidnMimit*  cotfd  moriu :  po- 
u&a  aotem  laicanihil  in  prflriadidoai 
Bederi£  (latnetepoceil» 

,j       Oppofitom  nihilominus  merlto 
(cntit  cum  ali js  Valafcus  dtcio , ».  1 1 . 
/eq^  ubi  affirmaC)  hoc  fervari  in  pra- 

.  jil^Bc  Hol,  diSd  difp,  456. %x,  diceos 
oiKi  commuoem  rencentlam*  I^ood^- 
moDtum  e(l>  quia  talis  emphyteacft  pe- 
qocratione  propriaj  perfona!,  ncque 
rationedominij  utilis»  quod  Inreha- 
bec,  gaudet  excmpcione  ^  legibus,  U 
cooftitatlooibas  Idcit  coHeQbnn  im» 
poneotibus ;  fiquldemcalisemphyteu* 
tftdftpetfbna  laica,  ac  minime  privile* 
giata ,  ut  rupponimus  j  fic  fimUitcr  jus , 
acdomlnium  ,quod  in  rc  ccclcfiaflica 
habet ,  mere  laicum ,  &  profanum  eft  1 
SECOofbqaenter  lcgibus  PtindpH  lak 
corom  (bbfe^m ,  ut  cenet  commuots 
fenrcntia ;  quam,felacis  multis,tradit 
Valafcus^/<7'"7  »7.  »•  »i-  nicetcontra- 
rium  conctur  dcfendere  Rota  Roma- 
na  in  quibufdam  dedfibnibos,  qoasad 
^ei%om  feftii^  Mttoa  »  fhtt  ttmi  f. 
wSmirum  in  •Itimd ,  &  Mtepemdtims  iit* 

mffkkft^  UAdB.ja  lOcimifilBii 
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empbytebtat  ftcelei^  tien  teneri  ad 
coUcdas,  &  onera  realia  perlaicani 

poteftatcm  impofita);  ergo  quamuhH 
visrcscmphytcutica  quoad  propricta* 
tem  Cpcfict  ad  Ecclcfiam  ,  fi  tameh  re* 
periatur  in  maoibus  emphyceuts  laici, 
diAls  coIleAis  fttbjtdtar  qooad  utilo 
domioium.  Pacit  iUud  valgare  akicH 

tna  i  ^ed  mufdti  tonditicne  perfon£^ 
boneram  ettdm  tonditiO  WuiilA  videtur 
/.  /»4i>/«f^  aliis ,  Per  prvcuratorem ,  f.  de 
^fi^Mmit  hmeditite ,  /.  fifius ,  /.  de  jure 

#y  ,6amfimtlibus  apud  Vatafcam/». 
pn  fub  Ham.  ij,  tJnde  d  confcraHo,  il 

Ecclcfia,aut  pcrfona  ecclefiaftica ha^ 
bcac  Emphyreufim  a  laico,non  pofrunf 
ei  impoQt  nova  tributa^  vclcolledjc 
per  laicam  potcftaccm ,  ut  advcrtic 
fdomValafcus  i<.  &  Molioa/SfM  tt^ 
I».  Ad  fundamcntum  prioris  fentenciiB 
rcfponderurfacil^  illud  Bcclcfia  pr«-.  " 
judicium  cffe quid  fecundarium,  &  pef 
accidcns  j  &  ideo  non  attcndi.  Nam 
qwB  liKttndaH6  eTetaunt ,  io  coniide^ 
tatiooe  non  funt.  /.  i.  f,  dt  mtbttitoi 
tutorumy  Jafon  pluracummulansio  4 
qttties ,  ctlum.fHoli  >  C,  de  judicijs. 

Quflstl  ctiam  folet,  utrum  cmphy- 
team  non  iblfim  ceneaturprocollcc-  ^4t 
tis  ftiotum  aooonim  y  Ted  etiam  pro 
antea  decutfis ,  &  oon  folucis,  ficut  de 
tributis ,  &  oncfibus  rcallbus  diflum 
cft?  Refpoodent  affirmativi  Paulus 
Caftrcnfis ,  Alcxander  ,  Arecinus,  & 
Jaibo  ».^,HtL  idm  Jitlitmwt  ^  k^set^ 
gitMttfi  dt  itgMtis  -1.  Garcia  de  expett^ 
/ts^c.u,».ifo./ue^$i  Vala(cus  eos  reV 
fercns,  dias  if.  »7.  n.  ii.  Probant,  quia 
licct  coUcftac ,  &  contributiones ,  qu^  > 
k  Ptipcipc  imponuntur,  non  fint  onc- 
fiuncfe  teaUa » tameo  booa,  tatione 
quorum  folvuntur ,  funt  pro  illittadtd 
bypothccata :  omnia  enim  bona  ftmi 
obhgata  pro  tribucis ,  /, ».  Cod.  fi  prop^ 
ter  pubiicas  fenftttiortes  /.  1»  Cod.  it$ 
qtUbus  euufis  figmu  ,  W  hypothect  ctit* 
trthitur ,  Albericos  f«4  1.  Ctd,  t^knt 
fit*  &  alij  apud  Valafcum /i^^^Cquanw 

fii  ^  VaUftiv  na  tpmlcm  hy^ 


pofTdVorcrtTcrivrvfcar ;  ac  [>roindc  cojaf- 
cumquc  Aiini ,  fit  colle^ta,  .protiua  bo- 
DA  iuat  4jy  poLhccataitcnctttrTei  ipoflcf-^ 

tettipOM  «nciqui  poircirdri».  Haectft^ 
SnenrcfiEcntta  mihi  difficilis  videtur^ 
«jiiia  non  vidcocam  in.praxi  rcrvari,& 
^uidem  Moldjifp.  ^  'i6.  fuh.»,^.nui[sm. 
adauctit  hypoihccam  prQ.DribtiMs,&. 

|ieaUbus,^^i)3ut"MiS:incelHsfC  jii» 

ca  proxime  cit^ta.  In  qua  renrcntfadi-' 
ccndum  confcquentcr  eft  ,  non  tcncri" 
cmphyteutani  pro  collc^is  perfoDa* 
Obus ,  qua  tetnpore  «ntiqul  pofleirQ', 
ris  d6cacikfiifl(«iedtjU)tMmpro  nBall^ 
bus. 

^44.  Omnla  pMe^i^a  pari  mo^o  proce- 
dunt  in  condu(f^ore  ad  longum  tcm* 
pus,  ut  advcrtit  VaUfcus  4»  .fMjt^  17» 
fupML  aij  qeia  caliscODdiidoreinphy- 
teutSB  ^compaftitur  ,  cum  pari  modo 
utilc  rcidominium ,  &  naturalcm  pof'- 
rcflioncm  habcat,cum  obUgationc  fol* 
vcndi  domioopcnf}onem>  Utrumau* 

;    tem  idero  dicendum  fit  de  fimplicl. 
colono»  iea  conduAore^Wpoiidcr 
cum  qatbalSftQifliodefatidntbaiidm 
Valafcus  ».  tr.  tcneri  folvcre  iributa 
&  onera  rcaUa >  non  autem  pcrfofialiai 


Yiir  in)ioc  rcgno)debci9*eiMfto  pode&^ 
•Torcs  femri  ifnmuoes.aba1ijs  impofi4> 
tionibus  exetiSlepntenis  ,ut  fammitut' 

ex  d.  /.?..&  ey  ah"^s  juribus/prastcrquam 
Cincx^ufabilis  ncccflitas  immtneat ,  /, 

^jm,  Hk'  1«.^/ «.  tkMfm^pH.  (j»iimr 

•m/tnenbits,  vclfr^lJ (ktioyj ihui  nditim UceM^' 
xodfm  lib.  Raixo  eft,  quiafcclufa  taU  nc*.. 
•ccffitatc  ,  iion  debcnt  rcsjam  oncraias 
ikjs  impofitiooibus  grayari ,  nc  fupcr 
«Sjd£  re  dtiplek  impooatux^^Qovis^auod 
«ft  ma^ctmevimndum,  Glofla^  &oari«' 
Xho\\isin4.wnicg,C^d,  de»tul/trihris^  t^; 
inquc lece^  <^  r 4/.  lih.  \u  Quibus  juribus 
concinit  lex  rcgla lib- 1. Ordin.  tit.  3   § . 
i}.  ubi  eximuDtur  4cributojugatioois 
agriC0l«  )  qui  aUa  maiot»  tSoim,t± 
elfdem  cefrit  folviibt  Non  tamen  czin* 
munturcfnphyteutsPriQcipts  ab  lllis' 
oncribus  cxtraordinariis,  quas  pietatis> 
&  communis  utihtatis  rationcm  ha**' 
beoc ,  cuiuTmodi  runc  infttti Aiones  Vt- 
aram » reparacnuet  mutorttm,  pontf» 
um.aut  fbntiu,  ut  probat  tesuus  1«  /.  u 
Cad.  de  coll.tt.  fundorttm  fAtrimoniilium  > 

&  notac  bene  Vaiafcus  ,  &  MoUna 

terciaaAcctio.  (^i^do.Colie^ar^t^i 
&  cScributiooes  noo  tmponmicur  de-  * 

cerminat^  ratione  reiemphyteuticte». 
fcd  abfolut^  pro  quantitatc  ,&  valore 
bonorum  cujufquc,  tunc  emphyteiita 
Don  tenetur  folvere  ratione  rei  em* 
pbyteuticae ,  liifi  pro  lit  flBftfaMtut  utilfl 


quia  hasc  imponuntur  pcrfonis  pro  re 
l^ut  i  ficcQorequeacet  ihdAanc  addo* 

n^oam  vci ,  non  autem  ad  fimplicem ,  dominium,  qikod  iln  iUa  babet  \  neque 
CQlonum »  qul  ntfUatt  rei  domiqiiuii  procedit  in  eo  reguta ,  qdod  ad  poflef' 
babet.  foremrcifpcftat  folvertf  onera,  &  col- 

-  -  -  *.  Advertunt  tandem  idem  Yalafc.  Icdas.quae  tationcipfiusrci  imponun- 
^  hi  Mol.  d^  difp,  ^^6.  fine  ,  cmphytcu-  cur.  ItaValafcus  plurcs  rcfcrcns  ff.  1/. 
um  fiipremi.Pcindpjs  eicfofari.id>  o^.  itejianem^t  m,  mtf.  Moli  ^ifp.  4.9^4 
Beribus ,  &  impofitionibiis  extraordiA'  4.  &  i.  Ratiopatec  ex  i pfis  termtois» . 
n.irijs  ob  ipfam  rcm  cmphyteuticam 
(blvcadi.s  ffcr  /.  i.Cod.  de  coiUiienefun' 
darum  pAtnmomAiiitm  ^  iib.  n.  quanvis 
i!Oc.  male  in  praxi  fervecur*  Itaar  fi 
aliqoibus  terit^  fblvatur  Priocipi  quar-i 
Ca  pars  fruftuum.C    ^*^''^  omnibas 

lecj^SySiu^  Sffftftpf  aijBisUapfeibiYmi* 


qoiacummcQsimponcntis  taUa  onc-r 
ra  fit  tantijm  ,  ut  quifquefolvat  uixta 
quantitatcm,  &  sftimationem  fuorum. 
1foiMrum»o<»idcbe«attcOdt  adpecQlt«^ 
ares  rcrum  ,vct  potfellbhnil  eoadidof^ 
nes,  fcd  tantii  ad  id,quodin  bontt  Ctt^ 
fuC^ua  icttetttttr « aus  conipttCitfpr^ 

Uoda 
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'^^iitilitcft  iaiBCinr  y  quafido^Bcclefiaill- 
cis  imdofiuteiir  bner4  ^  &  concributi- 
taiefe,  nabit&^ntion^  6mnium  bono- 
fum , quac  4b  onoquoquc  pofTidcnturi 
&  non  dctcrnQinat^  rcfpcdu  bcncfi- 
ciorutn ,  tencri  pcnridnatios  ea  folvcre 
^oratafiiuum  pcnrionum  >  etiam  ft 
ilfis  Aiefiot  conceiTds  a  StiiiimoPoii-« 
Cificc  cam  omnimoda  excmptione  ^ 
quibufvis  oncribus  bcncficio  impofi- 
tis ,  auc  imponcndisj&  ipfos  benefida*> 
dos  roiumceticti  folvere»  pro«c  mSd* 
ttMturboaa,&tei^tkis  i  qui  ipfis  ro* 
fnaneflt,  dcdu  Aa  pen(iotie,&  expeofis ) 
ftMun  ,  cum  in  cjufmodi  contribucioni- 
bus  folum  rcfpiciatur  ad  bona  ,  &  ut 
ita  dicam ,  ad  poiTibiitcaccm  cujufque, 
omne*  aUsB  conficletaciooes  ceflanc» 
€c  nnoiqatfqiieifilveK^  tenecotprorftii 


tione  fuorum  bonocum,  &  non  ampli- 
osb  Me«)tiebbftac»  <|uod^ap«colleid(f^ 
^erie  penfiooeolooitt  daofitl*  y  ttfc  MtA. 
bencficiarius  teneretol^ttd  omnia  oh<s 
ra  bcncficij :  tum  ,  qula  hoc  procedic 
deoneribus,  qua;  deccrminatd  Inht  im- 
poAca  fupcr  bcncficiu;  non  vcro  dc  ijs> 
qoSB  )abeotarfoIVt  abtbtuti^  proiratio- 
lie  bonorum  cujufque  fubditi  l  tum  c- 
tiam  ,'  quia  falrcm  in  hoc  cafu  habct 
locum  ,  quod  tradit  Caffhncus  'nctn^ 
fnttudities  Burgnndnt  t  rnbricM  4;  $.  6» 

ndditiMe^  ejulmodi  eonceffitkttelli  in« 
kelligi  de  oncHbtts  ordinarij^ ,  k)dbaa« 

tcmdc  cxtraordinarijs.  Quod  ari  in  u- 
nivcrfum  fit  vcrQ,  hic  non  difpUro  cer- 
Glo/Ta  in  lifi/lniM,%,fruntenti,&c  Bal- 
doB  ibi,^.  detmmkmit  HifUiHte,  qoos 
Cofifaiooi  pro  ftalliBgAtiid  nbndfconck 


DISPUTATIO  QUINTA» 

2)^  fuccepkfii  in  Emphyteujim^ 
S&CtlO  l^aiMAi  ' 


dsturt  &  ffutd  requiratur 
fMtiednndum  in  Emphfi 
ttvfim  haredit*' 
riatH} 


NOn  d^itnr  hic  de  mdde  fuccedenil 
ex  tentrdlu  ,  qao  tmffriteMtren^ 
9m  ettiim  trtnsfert ,  fed  di  mdit  ,  f  »iW 

in  Empfjytenfim  fncciditttf  tx  vi  ctncef* 
fonUfrime  Acc\utrenttfs^dc.  ^i  medi fmi 
dao  ^fcilicet  per fHcceponem  hxredit»rism  , 
perfuccefiionem  ex  pt£io  (jr  providentu^ 
tf  i'  ' 


jfii  hdreditaris  ?  ».  i. ,  ' 

Emphytenfis fit  ex  fOh^  &fr9^* 

dtimMfiiii.  . 

Sttccedent  Bmphyteufim  ex  fsCio& 
previdentii  nen  tspit  ilUm  A  trnphjtentk 
frtdeceffere ,  (ed s  dcmind  ,  s  que  fuit  ctn* 
cejfs,  Snccedens  tatemiii  Emphytttfmfi^ 
fMMrhm  ,€ifit  »sm  imtditte  k  prndt^ 
^m^^ttm^tunriiairttfmcedlii  eiditm 

Vt  (jttis  jticcedst  in  £mphyteiifim  htredi- 

isrism  ,  epus  e/l ,  ut  ftt  h^eres  ffddetefftrii  ^ 

tjiiane  hdreditiimadeitii  ir. 

'  fiHm  refnditns  harediittem  pi^erim 

ttiHfttefieiferi  Emfhytenfim^  !(**»^'f 

ttr^dccefit  fri  fe  j  &  hirtdibus  s  fe  def" 

cendentihus.    Aliter  dicendum  j  iqnanda 

Emfhjtenfis  effet  de  frevidtwHai' t9dim 

hnm,  4.,  • 

rtritm  in  imfttytttifilt  kmdittrisni 

f^tt  fmttdnt  Ititmim ,  tni  tmphyten^ 

tt  esm 


\ 
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'.   ^tfl^  fiW /ncitdepd^m  in  Emfityte»- 

ftltMres  mtdutHs  prim  ^tcq»iremtts ,  Hut 
ft»» pifftfs  tilumi  lofft^erift  Jffmmi 

<ciUrjkriaJeiitcMtiAfrdfertm  ak  Autbt* 
re.  ff,  /w 

r/ri)m  in  sliqnfi  cafit  fiacetkt  itt  Bm 

^tjtenfi/n  hjtre^lttArimi ,  qHfttcijue  cx  tef- 
tsmeKte ,  i.ecjuc  mteJlAio(it<cedit  in  alid 
bott*  Httimt  fjojjcfjoris  >  Refpeadetitr  itt  dit' 
fUi  i  caJu  id pojje  evcmre ,  &  nf  ign&tm  pri^ 
BMfe.et^iS.%,  % 
(JfigMstttr,&*ttfik4iititfiietilitUm:e§» 

fitt.m.^.&fefif. 

^isndo  Emphyienfis  ftiit  conceffA  fub 
btuftrms ,  tibiy  &  hiiredii>HS  k  te  defccn^ 
tktl^ibii^  l  ijs  vcredc^cimtAHSy  elijs hdtit^ 
^ttstiMUgittmk  ^fenik^.t^t  ftmiliti,& 

fMguinc ;  fi  ft^fjcffor  non  inftittiAt  fncccffo- 
remleiiitimnm  t  fcd  dium  cxtraneum ,  nn 
tuac  ^ojfit  iiie  legitimus  Jncscjjor  iimjfhih-  ■ 
tcufimscctfere^  Itcctttc^uc  ex  tefidmnnw^  • 
iMfite  db  ittttffst9  fnecedut  emfbjtentA  de* 

fmit&9t  Mefer.iNtttir  trv fimettti*^  tt,  to«. 

TertiA  fetitentiA  fimfUciter  frxftrtur 
eib  Attthore.  »•  11.  :  •  /■ 

'Limttstnr  siitem,&  exfUcMMr. u.' 

^ugndo  rn  dliijaa  dijpttfiiione  ft  men- 
^iehxredis  f  &  feejuitur  aliquod  abfnrdum 
tteep  ^  quod  inteUigetur  dc  htrede  iono- 
tmtm^^tlebetitttel/igi  bdres fanguims ^eiii 
Ugiiittttit.^  litet^  tiMres  kmtrnm  ttm  ft  d, 

^endo  foffefjor  Emphytetifis  ,  de  rjuA 
dAtiutneJtnum.  ^.tefiamcnto  de  tiU  dij^e- 
nerct  iif fayorcm fAmilit ,  nt fcmfer  it>  iUs^ 
emfervsrettifytubititti  siiithm  deket  hsrt^ 
iegitfmttf  ttftitni  feffefforis^  iicct  ncqnc  ofm 
teJlAmcnto ,  ncque  ubiMeJttas  ftt^ftdltt  ijft 
bfiftts  iilini.  n.  ■[■^,  ,  '  _ 

:^i^>}do  ccnJcAlur  concedi ,  tmt  rc.^ti- 
fMiEjn^bjitcufs  cx.Affcffietteskfelstbstrtm 
des  ic^itimes  ,vcl  ingrtitiem  fgmiUtt  emi^ 
f^mm4^'Utdmttt^\%.  . 


«. 


UM  EmphyccUiiSjde  1 
cu)Liiilubftuitta ,  c6* 
diciOBiiMsS  y  &obJi« 

gationibus  baiicnus 
didum  cft  ,  nonc»* 
tinguacur(uapccna* 
tura  perroortc  piH 
■liacqiKfefltfiv  Ted  inalt»  perfooat 
ttranfire  poffit,drcendum  onoc  cft  de 
modis,  quibus  in  illani  fucccdicur,noa 
«luidcm  de  omnibus  \  nam  dc  raodo 
iucccdendi  cx  concradu ,  quo  cmpby^ 
teuia  rem  (ransfert ,  faiis  fnpeiioiEi 
diipficaidoiw^liAiim  eft  1  64  tamnai 
dfi  iis, qaibiis  foccedicur  ox  Vi  iaveftii; 
turaf ,  (eu  conceffionis  prlmo  acqm# 
rcnri  fi<fta:.Qui  modi  func  duo,  auc  pet 
fucccnioncm  hucredkanam aut  pef 
(ucceffionem  es  paAo  &  provideadoi 
Primu)  refpondet  Elopii^teiifibusbs» 
rcdicarijs,  ^  in  cis  cancunimodolocucn 
habcc.  Sccundus  rcfpondec ,  &  habeC 
locuta  in  Emphyccufibus  famiUatibus , 
ictt  ex  y^Act  6l  provideftda; 

fift  autem  Bmpbyteufif  hcfedit»»  t 
ria,  in  cujus  conceifionc  fic  mcncio  ez- 
prcfTa ,  aiii  cacica  haircdis,  auc  ha:redi2 
primiacquircncis :  qua;  rurfus,auctalis 
eftpurd  ^^u^p}ixii ;  puc^^baeredicaria 
eft,  quae concedicur alicui  pro  ipio,  & 
qoibufcumquc  cjus  harrcdibus ,  ctiam 
cxcrancis  ;  hxrcdttaria  mixt^  dlcicur, 
qui£  .^licui  concediiur  pro  tpfo,  &  ha;- 
rcdibus  ejus^  n^o  quibuicun\^ue ,  fcd 
certam  ali^uam  qnalitatei^^  •  anc  con* 
didonem  habcnttbus,  uc  pro  haeredi* 
bus  a!reo  defccndcncibus,  vcldeejus 
familta,6^c.  fccundum  qunm  racioncm 
parcicipac  ahquid  dc  £rrph5?ccufj  cx 
padlo  &  providentia:  ca:ccrumhoc  lo« 
po  per  EmDhyteoOm  h«reditafiaBD  al^ 
folut^  prolat^ai[n  inteUigtipus,  quan^- 
cumque  prohajredc,  aut  harrcdibus 
conccfl^am,  fivc  cahs  fit  pur^,  fivc  mix- 
tc  i  ucrique  namquc  idco)  modus  fuc<p 
cedendi  ref|»6ndef. 
'  Emphyccufis  vcro  ex  padlb  &  pro-- 
Vidcntiacft  ,  tncujus  conceffione  noii* 
^.oUamcptip  JuBfcdum.iea  in  q\ii 

*  iioa 
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ftoffi  polhilacur  ,uc  f  erfbnii  tn  eam  fu^ 
ceffbfifitfa«respr«<leGcfforis}  inqam 

eonccditur  alicui  pro  ipfo,  &  cjus  aito«- 
re  aciiUo  ex  eisnafcituro,  vel  pro  ipfo, 
&,alta,  qucm  nominavcrir,&: cajt.  Un- 
de  fuccdcns  in  cjufmodi  Emphyteu- 
fiao,  illam  propri^iioii««pit  abewphj^ 
fiotti.  praOeceflbM ,  ftd  adomioo ,  qiA 
ioi{»$>o5craftu  emphyteutico  cenfetuc 
cam  immcdiati  ceccffifle  cuilibct  per- 
fonae  ad  eam  vocat^ , Gama  dedf,  5. 
u>t.\.&decif,%ii,jime,  Valafc.  di  \9H 
fmphit.  f .  1%.  ct9wiMmu6,^i,  alti  joxcft 
flarthol.i»  A  wmtii  ctaf*  tf.  ded§tn  tMi- 
/4  mfiftis^  &  tcxtus  in  l.  u»u>n  ex  fjmiU*^ 
^.fi  deftlcidiM ,  &  §.  fedfi  fiindum,f  de 
Je^.i,  SucccdcDsaotcm  m  Emphytcu- 
fim  h^redicariamcapictMa  joimcdiat^ 
a  pr^dcceflbfttxaitamctuam  b^resfacf 
cedit :  liOBK  eflim  toncefl*a  ctiam  fic  k 
domioo,tamen  ita  fuit  cocclFa.ut  folus 
■primusacquircns  eam  habcrct  immc- 
diat^  ab  illo ,  c^teri  vero  mediat^,  qua* 
tenas  h^redea  escitlflenc  ipilos  priaii 
4»quirencis,  auc  altcrius  cmphytettt^ 
JEix  quo  difcriminc  in  modo  fuccedcn- 
di  valdc  divcrfioriuncur  cfFcAus  ut  ex 
progreiTu  difputationis   patebic.  £t 
propcetealMbebere  femper  pr^  ocvUi 
oportet  >  an  emphyteuGs ,  dc  qua  fueltt 
Sarmo ,  b^redicaria  iit ,  vel  folum  e< 
paAo  &  providcntia ;  ad  quod  in  parti*- 
culari  dignofccndum  rccolcnda  func, 
qu^  hac  dc  rc  diximut  d:fp.  i,feCl,  3.  V»* 
Ubi  ez  profeflbtlMlitliiimategotal^jlft 
,igOft ,  ex  quibus  ifiteUigitur ,  qo^Ili^ 
^byteiifisfichuius.aut  illlus  fpeciei,5t 
-qo?  fit  hercditsria  purd ,  vel  mi  Jttd. 

His  pro  capite  cotius  difputactonis  a*" 
'  nimadverfiSiaccedamiisiattadidqiMiA 
rccq«yMbcolfltitisiAftakMiiepfopo^ 
fiiisius.  X3^^  nimirum  teqoiratur 
iiiccedortdurainBmphyteufim  h^redii. 
tariam  ?  quainre  illud  apud  omnes  eft 
<crtum ,  ucaltquis  io  ciufmodlEtophy^ 
cenfim  ftiediflflg>l%i»i>rt»  utfilh^ 

.predcccflbriMj«fi^"«^«^«<*»"^^*<**^^ 
fkt  videittflil  dp"d  Valafc.  di)wt  emfk. 


^WJ^.tt,  tf,u.&  11.  #r  pefi>  dlihifferfettm 
jlimJHtmlmytk  Hottoa  diff.  4.71. ».  ^ 
.10.  Ratio  td  manifcfia ,  quiftcttm  eja& 
mcdi  Emphyteufis  folum  conce^tae 
pro  ha:rcdibus  ,  five  abfolut^ ,  five  cer- 
tam  quaiicatem  habentibus,  ut  quando 
cft  hiimsdinrl»  ^ftilxtd  >  clarum  eft; 
^od  cxvi  calis  toticeflloiiift'  iioii  pb- 
teft  eam  capiste,  qul  hatres  noti  cSt.  Vn» 
dc  infcrunc  communitcr  DD.  quod 
quando  aliquis  accepit  Emphytcufim 
profc,  &bsredibus  a  (e  defcendenti» 
bos,  non  pbtcft  cjos  flliirt'W^M2fettgi5; 
)us  hasreditatem ,  t>ihilom'inttf 
Emphytcufim  capcre  j  fiquldem  inaiii 
capcre  non  potcft,  nifi  uc  hrrcs ,  neq^fc 
potcft  eifc  liaeres  acccptando  unam 
pcrcismh«ftd!tfttis,&  alia  fcpudiando, 
/.^itidm  eUgit.C,  ie^lmiimmMk 
cumfimiiibt4s.  A  liter  eVenlt,quan  db  fi^ 
phytcufis  cft  taotum  dc  providcntiai 
tunccnim  potcftfilius  cam  icceptare^ 
iicecpacernam  haereditateaiFi«Oudiet'. 
iit  ft|NiioaAtieibdiatto  (lnDtett'V#»^d% 
bctl^Cama<^fa/.y.iir.4.  SCald.  d. 
ti.n.ii,& fetj.  quia in  vocaHs ad  hanfc 
Emphyteufim  non  poftulatur,qubd  finC  ^ 
haeredes,  neque  iilieamcapiunt^pf^ 

dceeflb»e,fedil^dbilHno,qolea  tdceflit.  f 

Tre^auceio  circa  Ipfam  pMiid^leoi 
refoiutlonefn  funt  dubftatiotiet. 
ma  cft,  urrum  Vn  EriiphytcufimhircdiV 
tariam  poifit  Aicccdcre  legatarius,  cui 

Emphyteutacamlegaveric  ?Cui  dubi^ 
catiODi  fatisMtMli^yl^y^.^jpM^;/^. 

g.  4.  ubircproutra<iuepiifW5  difeufla;' 
affirmatfvamfenrcntkihi  ptobaiiorem 
judicavimus  :  &  praetei'  Authores  ibid; 
citacos  hanc  fententiam  teUet  CardoC 
ihfkdfraxi  jadiem  tftl4^ ,  i^Mnieufis , 
4K.    icfiiMiicillitacem  ■denvifiedttitiS 

Seconda  dubitado  eft,  uttuirt  ad^ 
ibccedeOdum  in  Emphyteufim  harre» 
^iiariaro  fitcis  fit',  quod  edm  peteos  fit 
•teVM  plimi  -AxiilMibiitir ;  Mediailtt«- 

fuis  zmtosiRmhiii ,  ItciA  inw  tt 
ha^rcs  nltimi  pd&<!flbris>  IffiMtt 
tinninTMift  ]iififtffmn  iriiiiitfiiii^  rjiiitffc 

telafs 
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.\§,fti*<ium^'lftu^,^i4t^%*  F&ooiiit  iniiK 
<id,  dtlKWid  mattrwis  if.  5,  n.  9\.  'verf, 
.  ai  fr*di(ftt.  Vatafcus  dt  jur<  rmfhyt,  (f, 
^44.  6:  Cald.  dt'  nomi»*U6»e^^^z%i 
rfMUH.  39 ,  &  qi^^  »4*  «r-  a».  H6smitati 
quia  t^Mieiicro  ^nsQt  acqmfcotts  aul» 
linitcumur  ccfien.^d  topbytfiiifiib;;& 

.ab  illopotius-cam  accipit>ot,  <juam  ab 
tiltiQnQpo^e^orc,<jui  nbhi^  praftar  :  {\* 
^pidoip,  folus  primus.acquifons  cam 
^tc  ftipul^ti^s  irrb  » bierc4ibus ,  «c 
.(licceiToribwsluit;  unde  ad  iucccdcn* 
^U(n  io  iUan^  vi  calis  ilipuiacionis,& 
jCOnce0ionis  domiflicff,  fufficcre  vidc» 
lureiTemediacutn.hazrcdem  pfioQsac* 
/yuiren^K.  .,  licet  non  fic  bamsMlttiiii 

r\Sf^^a^^  iuxtft  quatn  icnceiiciaiii» 
ultMintV.  fo^eir^  fcHn* 
jquat  alijquem  tranfverfalcm  ,  dcf- 
jcendcntcm  ,  &  harrcdem  mediatum 
tirimi  acquitcocis,  dicendum.vidciLur » 

od  poi|si^  ^lis  traoTmfiilii  ffiptidtace 
Su^tpdttatiultimipoffci&rist^ 
5pitius  emphyteunm  caperof  taftod 
lirimi  acqu.ircntts  fic  hjurcs. 
.  Conccari^m  nibilomiflus  fcotentiam 
'  c^m  C^irtio  juoiorc».^  alijs  (cquitur,& 
9  veram^rc^.t  M{|lr^^47»>^»M>«a* 
que  m*^  ^proliatiar » <|oia  6  mphytdu  fis 
hiereditaria  non  tf  anfit  ad  hsredc^,nifi 
.fimuUum  hcccdiucC)  Sc  tamquara  pars 
^iu$hf  redicatis^cum  qua  fimuldc&r» 
tor,1S&'i|Mruccefloiem  applicacurk  ho^ 
aocem  noo/iatttiifiquando  in  eamTuo^ 
cedic,  qui  eft  harrcs  ultiroi  polfeiroris» 
Kam  quando  hacrcdicas  primi  acqui- 
xientisad  aliquem  deveoic  ppralio»  an- 
oeoei|lotes.iateriiicdios ,  &  aon  pec  idf 
tioMim  pofleiToreto  fimpbyteufis  )Ooa 
y«aic  adeum  talis  Empbyiettfis^^  fimul 
ctim  hacredicatc,  &  camquam  parscjus, 
^  ut  paxcc.  Ec  hinccorruic  fundamcncum 
^rioris  femcnti»:  naoi  hccc  primusac- 
f^ujeQjL  lucrit  Bmpby|4|nfim:  mpolatoa 
j>Cq^j^hlBttd4nif?>^  focccflbribus 
ijl^^pncajr.cn  cam  impetravic  calc- 
^c,  uc  flb  ipfo  immcdiatctranfirct  in  c- 


-dftuift  pcr  inopriBediQS  iiMeaes,  qut 
fitm  pofiidcrcdc  ^  &  fimulcomlian-ed»* 

^ac«  traiilmittcrcntjjaUoqui  ndoeflct 
tahs  Emj>hytcufis  propridhafrcditaria, 
ncqucjtirc  haredicario  in  cam  fuccc^ 
ilefecur.  Quod  facil^  dedaro  c  oam  jure 
h«rpdicarto>no«.  fiicdedtcur  i  «Ifi  aoc 
ox  cettameotd ,  auc  ex  lege  abr.iitiKftaft 
co:  quiaorcm  foKim  cHcc  hxrcs  priml 
acquirciuis ,  ncn  autcinuliimi  pofTeCi 
fon^-^ncquclucccdsirccincjus  Emphy- 
teufioi  exccftamenco>  com  non  fuerit 
leifoMaaimmcdiat^ ,  uc.Ciipponimus, 
ncquc  mcdiantibus  alifsbxrttiibusi  fi» 
quidcmrclic^afuitijs  , pcr quos ad uhi-. 
fUum  policfforcm  dcvcnic  ,  cujus  ill« 
JMIo^baeres :  nequccciamab  inte  Aa* 
«o  I  cum  hjeredifiafi  ociaaii  obt  isKeftat» 
provcnicns  t4  ncnineiii.  portifl^, 
qui  non  fit  immcdiatus  ha!:rc<  ultimi 
poifeiroris.  Utrum  vcro  ha:c  noftrarc- 
ro.lutio  aiiquam  iimitattonem  pacia^ 
tnr  ,ek  ftatim  dicettdisconftaUc 
i.r.:  I^crcia  dubitatiQ  e^l^utruio  intlt^  | 
t^  cafu  fuccedac  in  Emphyccuibi 
hfreditariam  ,qui  ncquc  cxtcftameo-  • 
to,  nequc  ab  inccAato  fucccdic  inalia 
bonauicimipofleilbm^  H^cdubitacio 
locum  habcrepoceft  in  doplici  eyen^ 
tu,  Unus  cft»  quandooltimuspofleA 
for  nulla  alia  bona  haberet  ,  dc  qui». 
bus  teAari  poiTct  ,  pr^tcr  Ipfam  Em» 
pbytcufim.  £clnhoccventu  oulia  cft 
difficalctst  planum  eft  cnim  ,  quod 
fonc  ttmex  tcAamcnto  ,  quamabin- 
tefiato  potcft  quis  eflc  b^ res  illius  ulti- 
mi  po/fcfforis ,  &  uc  fic  proprio  jure  hc- 
rcdicario  incam  Eraphytcufim  fucco- 
deto.qutmTitlMiUa.^a  bona  cooTe- 
.qjNitorus  fic 

A  lius  erentus  eft ,  qoando  Qmpby-  # 
teufiseftconcefTa ,  &  inftimta  deter^ 
minatd  pro  hpcdibus  lcgitimis  primi 
acquircntis,  id  cft,  pro  ijs,  quijuxta 
Jogom  diTpoficionem.  fiicceliuri  func 
io  illioji  yvdoius  deroeodeotlum.  bo^ 
nis,  fi  alius  non  iofiituatur  j  ut  quando 
Emphyceufis  concederctur  alicuifub 
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rtnieMtihus  j  i]s  verh  defclentiltis ,  mU)s 
kMedibiss  tuis  ie^itimis,  Jeu  de  t»4  ftmi» 

Ueiy  &  fMguine^  Im  quo  evemu  VitH 
cxploracum  Ac  ,  ()aod  UgMiAttsfac- 

ceffor  jfihaercs  inftituacur  ,  non  potcft 
hsredicatem  repudiarc  ,  Emphy> 
teurimaccipcre^uc  rcd^  advercit  Pi* 
Helili  ib^  W  etJiidty»mmmmnne,  nMm^ 
cameii^^inllicttttur  tlius,  &  illt  ab 
h«redicate  exeluaatar,  inoo  lcve  du- 
biumcft,  ucriim  nihilominusEfnphy. 
leurim  poflic  acciperc  ,c6  quod  fit  lc- 
guimu$  rw€ceiror»&  dc  vocacis  ad 
ShyceufimtDcque  pef  ipfoqk  ftetertt^ 
4iHKi|tnaMfiftis«mfnr » &  harrtiditt* 
J(f  m  capcrec. 
to  r  >,:Trcsicaque  hac  iu  rc  Aint  Docfto* 
rum  icocfntiz.  Prtma  airtrni  it  tdmic» 
i«Mui|)  efle  ad:ejiirmodi  bdj^hyccu- 
iiqi9ii06eiie(tai.4i^ciinuiki  v  {ptrinde 
OC  -fi  ulcimus  poOVflbr  dccederec  in- 
CclUcus  ,  vel  nulluni  alium  indituilTct» 
Hanc  judicac  probabilem  ,  6l  fatis  x* 
guajp  Pineius  d0a  tfitm,  id.&.proea 

rcfert  Baldmn,  AA\&h »  ]  acotriQain « 
&  alios.  Secunda  cenct ,  admicteo* 
jium  potiiis  elTj  ad  calem  Kmphyccu* 
fimhxTedcm  exccflamento  ,  quamvis 
fjc  cxtraneus  ,q«i  intcftato  fucceflurus 
noo  eflec.  Pro  hac  (lac  Dccius  in  /. ««/. 
^ » Cmt,  tfit»iul$  feppuiim  fisrtes  ^  fis 
Alciatus  in  l.  ihvenift,  f.  de  tfwfclfiH» 
fgntfc.  &  Uh.  depitAdexis  ^  eef.  7.  pro  uC 
cos  rcfcrtPincIusyi^ «ifiw.  lo.qui 
dicit,  hanc  opinionem  vidcn  regula- 
gll^tJfpbaWIiorc^  lo 
jSm|>%eiifi.ai<lo,ti()oao.  y^rfij|#iJi4»^ 
harrctles  intcUigantur  ex  tefla» 
incnto  ,  five  aliis  fuccciruri  cfTcnc  in« 
teftatp,  fivc  iiQn  i  tum  quod  affcflio 
,^4j,|^jgl.iUQS  fuccefrorcscx  perfona 
■rrrilHlfi*  *^mphyccuiSj^\.^  IJPO  |ecq^ 

#m  ,quiacum  intalicucntu  non  aga> 
"^ur.qc  conrcrvandafamiiia  i  fatis  cjTc 
^idcturdc  i^s  |^a:rcdibus  .inc<?^ljgcre, 
jjuos  primus^af^  Kcos  k    l  %^ffoc 
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dcrfiinfticutunl,tteqttclegh:tmtlM  ad* 
micccodum }  fcd  vacarc  Eiiipliyccufimt 
Ira  apttd  Mnclotn  ftntit  Oignoliis  ep 
diBii.  unicet^  telum^     fit  hdbCrifeliceto*  1 
tia  mihi  Videtur  longd  Vcr  of)  regu* 
laritcr  ioqucndo  ;  quia  ad  fucceden* 
du  m  in  di(^am  ]|mphytcufim  duoco* 
pulaciv^  pollalaotar  in  ejuscon^efn* 
ooe  { &  quod  .loeccilbc  fic  iegitihnos »  -  7 
idcd,  proximior  confanguineot',  qot 
juxta  lcgcm  fucceirurus  cffctlnte/la- 
to,  &  quod  Ce  ipfa  fit  haeres  c  qua  du^ 
condicioncs  in  neucrO  iilorum  repe> 
riootttrt  fi^aiddtt  il^fntcuji  oOn  cH 
barres  legicimus  ;  &  lc^itimus  nof^cil 
rcipfa  hxres,  cum  alius  iij(litucuV(Ui 
&  h&:rcdiU06m  adieric «  jic  fufipooi^ 
mus. 

Disf  aucefn/  rcgularlter)  ^uia  \% 
dooiiQtts  conoed^s  diifto  &iod9lii|i 
phyteafim  fpcelali  affc^tiotl*  iociiKlil 

confulerc  famiiidf  accipientis ,  tunt 
admiftendi  func      eam  Emphytcu- 
£m  hjurcdcs  lcgicimi^  idci^»  proximi<« 
0f^,in  gradu)  qutbosfaMdieirsbin^ 
IC^o  dcfercttr  i  oon  vero  hatieir  ifn 
telhrnento ,  tit  pl-£Ctcr  Authore»  )>fi<i 
mac  fcntentias  tfadit  Alciatus»  &  Prnc* 
lu%  fufra^    Confonat  decifio  SeOacus 
l^ufitaoiapud  GatfiiaA  detif,  50.  i,»m^ 
u  c^|i  &  io  .fimlii  loqaaodocdoiflaili 
ioratu )  &  fcudo  inAituro  pro  fitijs;  fig 
defccndentibus  h^redibui  |  Moltoi 
Jurifta  )  tn  iddittwihs  >  hthentm^ite 
fin^  eferis  defifi^teieit^s ,  Httm,  6.  f, 
ubiddiM  Adb&iftfft»  fcil^  quiaalio- 
i)ai  f^flk  dlctittibi  isofTeflQr  fhoidaro 
voluncaten)  t^oneedentis  ^nilicucndo 
cxtraneumj  velrcmotiorcm  jquOd  ad- 
mittcndum  non        ConflrmAtur  ctt 
traditis  pcr  Catdas  de  nmtttt  11« 
4f.  &tUo8  quos  ibiden)  rcfett, al^ 
foeOtCS,quaodo  in  aliqua  difpoficiono 
fit  mcntio  haircdis , &  fcqUittir  alitjuod 
abfurdum,  ex  cd  qudd  itttclhgatur  de 
baercdc  bonorum;inceliigi  dcbctchflp* 
icdem  faogutnis  ,(ett  legitimaro ,  lic^ 
hjeres  bonorum  non  fic ;  tdque  probac 
apeoa  /.  ex  ftiiie  ,  §.  fmeU  /.  atre^ 
Kk»  ^eUU^ 
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iftflUtfiitm.  Un3c  idcm  Caldas^^/.ij, 
«.  t>.  exco  quod  £:udum  non  pofiic 
fNt  fatJBWOTni  naiifiie  ad  eitnateos,  iiH 
<6pkn  Baldo ,  &  «lif i»  fi  H>«fus  oon» 

ccflionc ponatur  nOmcn,  htreMstia* 
tclligi  dcbcre  de  ha:rcdc  fangainis , 
nunbonorum.  Qua:  plan^  noilr^ce- 
foIuQQPcm  con^riifta^ . 

•Ec  idcm  ciedit .  Pinelos  fM^* ,  tt* 
neodum  clTc ,  quando  poflcffbr  tafis 
Erophytcufis  telUmenro  dc  illa  dif- 
poncrec  in  fovorem  familias ,  ut  kvn- 
per  in  illa  conicrvarecur.  Quodego 
iBtelligo,  quaodo  idfierec  exooiifeai 
fu  domini  >  vel  fort^,  quando  Cai|rib)fi* 
ti^ufis  efTct  purd  hxreditaria  ,&  po0e(^ 
for  illara  rclintjuerct  fuis  bscrcdibus » 
cumonerc,  ut  nunquara  cam  polTenC 
alien^rc,  nec  per  uitimam  voiunta- 
uaKaBlioi|aeie ,  nifi  i»rD^iori  coih 
tegirioco,  uc  feiaperln  cjus  fatDHia 
confervctur ;  nam ,  ut  multifencione  i 
Emphyrcufls  ha:rcdiraria  relinqul  po- 
teft  cum.oncrc  fidcicommiHi  ,  ctiam 
p4r(Icular{»;-Q^ando :  autfem  Emphy • 
leiifis  conoedatur  ';  ^aoc  i»Hnqiaiut 
e^  affedtoce  ad  foloshsnredes  bsgici* 
OQQs,  fcu  io  gratiam  familias  confcr* 
vandat ,  cx  vcrbisjnvefliturae,  aut  tcfi 
(anaenti;,  colljgendumcft,  ucquando 
dieaiolue^fiic^daclfeniper  bsic^s  loi. 
gitiiooSi  vel  nuoqoam  i  familiatatia 
Ettfpb^tcuBs  egrcdiitur  ;  vcl  fucc^ 
rdatur  in  ilia  ,  utde  jure  fucccdiciit*  > 

tn  maioratibus ,  vci  quid  fimite  i 
.  • : !  qoo4>pir<identfs  judicts  acl>ic#io  '  ^ 

ul  f!0!;itfaic>ratu  Molifian)  JorMSsnii^j/ 
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SECTIO  SfiCUNDX 


ctnditiones  i    «awrj »  raoi.  .•^ 

^M/hus  m  tiOTta  patrim(fnuiiM%  "''^' 
i^liifere  fuiceditur  Et  quanm   "  -l 
imm  tM  hoc  dijftrat  4^ 
&mfhyteuftde  ^ 

DO^orcs  frequenter  comparant 
Kmphyteufim  hiereditaria  cum 
alfjsboois  pacrimonialibus,  & 
libeftSi  ^ooad  cOdiclVMSKfii^nMalMek 

iedicaria,cum  quibusadbaBredescAiH 

fire  poffunr,  &  hinc  plufima  fatis  utilia 
pro  quotldiana  prax!  dcducunt  confc*» 
'^iaria.Quamobrcmexplicarc  inprtt^ 
ftnti  09octer,<^Q^ue  e|ufiiiodi!Bmt 
pbyceiilis,  ^  iiicem  fimpbyteulds  d% 
providentia,  cum  illisbot^s  tonv^ial 
quo  ad  eas  conditiones  -  Id  autdm^iit 
apid,  &  utiliter  6at,  cclebr^s  hac  de  co 
quacllioaes  exponends  fuQt, 
.    V   ,   if..  ■  •■.•  '••  ?: .. 

Virimfiif^imfi^  '^kkkfeilkf^iiJt^ 
irv/Mfdat  hejk4  Bmffhf^^ 


.••-•■jic/. 


1 .-.  «.'1 


!o:'I  .-  .•..n'"fi 


Hlimjttffe  Itp^tre^xhAredAtus  tfeiifie'* 
tnti/hiiik^^yte/ifim  h^reditxridm  fiirist 
ieensWBmphjteAftMik^fi^^B^wrt/^^ 
W.Wi'4:;^  i5.      '        •  otn-^r-t 

•  i  ^iVtJle  tft ,  if  ;f?/a/  nhV  fa^eitiif^i^ih 
iHfiude  df  ^tovideniij ,  ^iriim'Mf' 
diidemrefmdiet.n,  k.F-'^  -  ^n'^^» 
:  m^jimmuii^lxbAredirdsne^^ 

iktcediHfhjiMmm^^ 


IV^w  4*4/r^  exbATeddtits  »m  vi^- 
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frfiv}Jefttig,eiiam  retetiU  cpinifine,  qtM 
genet  eumexclMdi  )iPitertid.  9.  17. 

JMtfatriiffifniimm  frtf  ivitmm,  ik^ 

PRima  quarftio  cft ,  utrum  filiuj 
|u(ld  exhzrcdatus  iipatre  fucce- 
dat  in  ejus  Emphyteunm  ?  Rcf- 
*  pondetnr,  noD  Aiooedefe,fl  Bmphyteu- 
'  fisfithasredicariaticcus  0  fic  ex  piAo 
&'  providentia.   Ita  Valafc.  de  jnre  em^ 
fhyt.  q.  45.  &  Mol.  dif^.  ^yy,  n.  4.  Prior 
pars  apud  omncs  videcur  indubitacaj 
*&'patct,  quia,  ucfiliusfiiccedac  in  Em- 
•]>hyceurim  hsreditartam  parencis ,  o* 
pus  eft  ut  fit  hsres  ipfius  parentis  >  uc 
conftatexfuperiori  fetfiibnc  juftd  au- 
Cemexhaeredatus  hasrcs  noocft.  Alia 
-pars  diffictihace  non  carec,  co  quod 
'Barch.  commihitcer  recepct»   A  >r/^ 
jbftfWi ,  ^.p  liheri  triwm,  «ft.- ie  efef» 
liberr.  Emphytcufim  comparat  cum  ju- 
re  patronatus  libertorum  ,a  quo  filius 
Tnala  mente  exhacredacus  cxcluditut 
'perteanami»l.fipittfmmt^tment»,& 
'   ilf  /.  fiex  f0tr9i$it  ^f.  de  ttenli  liheri»rum\ 
conftat  aucem  jus  illud  tion  cfTe  ba;ro> 
ditarium :  quarc  fatis  vidctur  innucre 
BarthoIus,&  fequaccs,  juftam  cxbac- 
'ffedicacionem  nocere  filio,  eciam  in 
-Binphyceufi  tion  hiMdiCariit«  BC'icii 
■noiiulli  ipud  Vjlliifbiim  4iB»  f4M0;/^j, 
•abt^Iut^  affirmancfilium  ^  patrc  exhap- 
redatum  excludi  ctiam  a  fcudo  ,  & 
BmphyceuQ  avica ,  licct  bscredicaria 
MtffltyflavDi^atMftflraMMOtiry  luu 
SHneBfo  tescof  inl'il^/«^«*  j^ibrMr, 
^etf,  futd  /?,  ubi  ncpos  ^  pacre  mala 
'^xnente  exhaErcdatus  excluditur  4  jure 
pacsonatus  libcrcorum  avitoriim,iiap 
vus  pacripraedec^ric.    j  *-    •  r 
His  taiMi»'kda<tt)lbiici!MH^IMl^ 
*l  -Crmibrolatlo  prtibacur  ,quia  uc  aliquis 
ibcoedat  tn  Emphyteufim  de  provl- 
idCfHia,non  roquiritur.ut  fit  hasres :  utt- 
de  nihil  ci  obftac  eie  exhsredatum. 
Bt  cofirmatur,(^«dil((Bdigrll<^fo!Bm 


fiififMilriii  f" 


auccm  dc  proviJenth  adhaffdicateai 
non  fpcAac,  Nec  in  oppofitum  facic 
*quod  jdzcareceptibrem  fcntcnciami 
''qiiam,rdatis  mulcin»  fe^uituf  Valalti; 
dejgn  emfkft,^,  44»  n.  4,  filius  noti 
fucccdic  pacriin  feudo  dc  prbvidentla, 
cifi  fithajrcs  patris^ut  cft  tcxtus/>rf» 
t.  4»  Me»Mm  >  'i/ei  fUius,    Nam  hoc  tHt 
tpedaliB  in  fbttdosnequa  prdcedit,qul» 
Mocunque  fillus  non  eft  bm«  pattflL' 
fed  tanttim  quaodo  paternaiD  baBfedU 
tatcm  rcpudiat,ucbencadvfcrtlcidem 
Valafcus ,  addcns,  hoc  fuifTe  cdnfuetu- 
<dlne  feudorum  indudlum  ob  revereo^ 
tiam  pacemam» 

Ad  idver6,  quod  eit  Bortboto  iii  tl 
contrarium  adduximus  ,  rcfpondcC 
idcm  Valafcus^/.f.  45.  nonvalcrc  ar- 
gumcntum  ijurcpatronatusIibertorCii 
*ftd  Bmphyteuftm  non  hacreditiriam  1 
quia licec  illud  jus  baeredicariutt  fiott 
fir.t.imen  circa  illud  habec  patcc  maiO- 
rcm  poteftatcm ,  quam  circa  ejufmodl 
Emphyteufimi  fiquidcm  uni  tancumfi* 
lio  poteft  patcr  libcrtum  aiSgnare» /• 
^ifi^»*ijf*  deifigttsttditiikiHi\  tA* 
phyceufim  ancettt  acceptam  pttfik »  $c 
fiUjs  ,  uni  tantnm  fiUo  pratlcgare  ooii 
potcft ,  prarfcrtim  abfquc  coofenfu  do- 
mini ,  uc  fequeatiifc^jone  conftabir» 

Undeeclamadmlnoiidumnoneft 

quod  cx  alijs  attuUimus  de  feado,& 
Emphyteufi  ftvita  *  tmo  ver6  ftrcenta  e-* 
ciam  opinione  cxiftimantlum  Juftant 
^xhaBtcdationcm  filio  noccre  in  fea- 
ik^vdBmphyccufidcpfovidcntia  do-' 
-deBCbeii6Valafd»flt*Mo1.  fuf,  czm  txJ 
ha»editat!ooe«  non  toHere.qaomlna* 
fiiias  poflicfucccdcre  in  feudo,velEni* 
phyccufi  avlta,  non  folum  quandopa- 
ferexhxredins  avo  ptajmoritur  irf 
^ottflsttfs  eftclcra  dubiumjfcd  ecUtf 
fiMAlvaf  pacri  pr^cibddatiqttdd^fK 
Wnrtum  ex  l.fiiinsfMmUiats.  (Um  fief^ 
verf.  fed  fi  cmm  duosy  ff.de  Ugdtii,  1  ■  ubi  n^ 
potcs  exhaBrcdaci  admittutur  ad  bona 
quaeavtts  prirau  reliqaerac  filio ,  dein- 
WmiHiercfittitertiie  ett  eef.  t.  /jg  prin^ 
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Iki^zjn  pOi>  Wp^dffcqtioiniiiuscxhap- 
Tcdjtws  f^ccc4ac  in  feudum  >  ftin  i^* 
ycftitura  ad  cjus  fuoceCnoncm  vocatus 
>fl ;  cam  cnim  yim  habenc  vcrba  tcx- 

*Xcr  c]uod  non  valec  argumenruma  ju- 
icc  patronatuslibcrtonim  ad  tcuda,  ^ 
'^mpliytcyfes ,  ut  jam  dixjmus }  ratio , 
ob  quam  e]ch«Bredacu$  a  patrc  nop 
<;Qhfe(|uitiir  jus  pacronanislibertofuoi 
iivitoru^  ',  aflignatur  ibi  a  Juliano, 
^«/4,inquit,  nrpos  ptr patremavites  liber^ 
$_0s  (opfeqnttnr.  Qiiod  non  ita  evcnic 
|n  feudo,  &  Emphytcufi auita,  quam 
iitiq^pp  Acpps  obtinet  iinfnrdiat^  ob 
AVQrjnd^pehcentcr  a  patrc :  undene- 
POS  ajpacr^  exhxrcdatus ,  a  fcudo  pa- 
fris  noncxcludttur,  fi  cratfcudum  avi- 
tum  ,  ut  admittunc  ijdcm  Uodorcs, 
^Q^lti.a  quos  difpuc?iaius, 

'  §!^um  Emphyteufis  veniat  in  rfflim. 
*  •     .    ,  verjius  t 


t:.. 


^n^fpeufts  pf^i^iurJ^in^^^,^ 
hh,*HrfffAti^iwefid4mmi^t  mfmfh' 
TiU  non  itA  vcro  Mnflyffi^r  ia^f^  & 

j^rffpiJenria.  fj. 

^td  ,  ////  hxredttaxi4  mifle  ?  Hf  »9.' 
.  S^,ifHl{eflA  £/t^k[tf^Hn..no»  tfAnfitefi^ 

'^'/f|'5P^'"*fWW*>;WiI''  tdtfidei!^ 
"tmmi^m &  i$0/Hm^sfiii^^J^  fkf 

Mtiemrf.  19.  srX  ■  '  r 

*  ^4;^  h^rti  rffiiiMtMs  bffMfiJfiem^ 


s 


Ecunda  quffflio  eft  ,  utrum  Em-  %% 
phytcufis.  vcniat  in  rcftitutione 
fidcicpmmifli  umycrfalis  >  ftaf- 
. pobdetur ,  fi  Emphy tcufis  fit  fimplici»  * 
tcr  hacredi^ria ,  venire  )i|  ireJlttucione 
talis  fidcicommini;lect)f  3Utcm,fican« 
lumfitcxpa<?>o&  providcntia.  Con» 
vcniuntin  hocDortores  ^quos  citant, 
^  (oquuntur  Valafcus  /k  jnrf^  <mf^Jit.  f, 
4S.  Caldas  dtwmiM9*U.fa^  mM,  Pert» 
|;nn.  de  ^deicemmif.  trt.6.  nam.%^.  Mao* 
lica  decenjeff.  ult^  vel,  lib.  7.  tit.  9.  ti.f, 
6.Mcnoch.  de  prjcfumpi.  lib,  4..  pr4^ 
fkmp.  ip7.  n.xi.  ixxi^v.de  fubfltt.  630,. 
M,  4..  &  frqti*  Treat^pq.  de  lubfi.  f.  4. 
r.  8.  Mol.  difftr4ff,mtm,^.Qj^Bl^ 
viarepugnet  ex  partc  Gabricl  Pera2m 
decif.  t6.  tT.^.  ubi  abrolut^  docet,  ne- 
quc  Emphyteufim  deprovideria  ,  ne- 
auch^rcditariam  comprebcndi  in  fi- 
oetcoviiniffo.  Racio  cradii»  coinmi^ 
fusrc(olutionis  e(l ,  qulaquandoEin» 
phytcufis  eft  fimplicitcr  hsrcditaria, 
non  diffcrc  quoad  tranrmiiFionem  a 
bonis  iibcris ,  U  allodiaUbus;  $c  idco 
qucma4}no4ufn  ,h«escs>gpayAtp$  f)diB|> 

ftm^^Vmt^f^  »fTre|Mtq€ii<4wb!flp 
il4mio||a|ibeMd|^|i^ ,  fic  etiam  ^ 
nctur  refticuerc  ejufmodi  Emphyteu- 
fim ,  qus  camquam  pars  ha;rcdtC(Uis  ifl 
illo  fideicommiilb  contioetar.. 
.  Q^aodo  »uMm,Qinpbyreufi»fokuii 
jlft  e«^piAQ&  fifcrfMf  Qgtjiiiioiii^m- 

.AtC  td  hcredem,ut  h«redemi 
efl  parsha:reditatis,&id^o  cumhsres 
gravatur  hxredicatem  refiituere,  noo 
.yqpiC      EiDpbytei»fis  in  eo<  fideicd- 
aiiflb.  HoetaiM«)Blii|tti  Hnkanc,  «c 
JiDB  proccdat,  <9wn4(^  fideicommilTa- 
rius  fueric  dc  comprehcnfis  in  io-  ^ 
yoftitura.  Sic  BaJd.  i»  l,  c$tm  vtrttm^m, 
j^jf .  Ced'  d«  fideicemwif,  &L  alijs  >,quo«  ci- 
.t£^iiir,^<*fHltti  videptiir.Valafc.  d^f,^\, 

itj^  M.  f  I.  Ac  aon  placet  b«^  Umttar 
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bir  pexdCc  in  eo  ^ilod  iidetcommtF> 
&ijBs  fic  incapax  ,  ut  EmptiyteQfis  in' 

cum  rrnnCeat  juxta  invcftituram  ,  ied 
'quod  ha:resgravatus  non  capiat  111»^^ 
uchasrcSj  ncque  illa  fit  ha  rcdif.iria , 
quz  ratioftat,  five  fideicommidarius 
utca^k,fiveii)C4paX%  EticahaiDc  li* 
Mitationem  t^icit  iii  fpecie  Treota^t 

Uc0  fup.  citit^ 
fp       Si  vero  Emphyteufis  fic  hjcreditJli 
tia  miftd ,  ut  acccpta  pro  fc,  St  ha^rcdi- 
Inis  ab  co  derceodentibus ,  tubcaut  fi- 
dcioommiflariitte(te3tttaneos,ieo  noa 
Oomprchenfus  in  inveftiturai  &  in  hoc 
cafu  convcniunt  Do<^lores  cam  Em- 
]>hvreufim  non  venirc  in  rcftiturione 
iideicomraifli  univerfalis ,  cum  non  fic 
traolicoria  adeztraiieoi.  Et  ita  in  fb»* 
cie^relacla  alijs,  docent ValaTcuft  * 
4>*    4.  Molina  d,  di[p.  ^7^,m^  i .  &  Pc^ 
rcgrin,  dcfideictm.  irt.  6.  n.  2j>. 
num.  \%.  verf.  gutverh  n m  fji  y\^h\\\oc 
ipfumrradit  infcudo,  cui  Emphytcu* 
lia)  «quiparafi.  Aoteft  dccomprebeil- 
fb  in  invcfliciic^|&  ifl  tali  cafu  pende£ 
neibWtio  ab  ca  qusftiOne »  otrum  Em^ 
phvteufisacccptapro  fe  ,  &  filijs  htttt- 
4ibus  (  &fichaereditaria  mifl^  )  defe* 
ratur  filijs  ut  haeredibus  ,  ti  eic  patH» 
^lirpotktOnekVtamiiiSiim  iits  ftttrimo^i- 
;ite»«vel  fiiiiim  eis  de&ratnr ,  Ot  filifse^ 
(liputntione  patcrnaj  qtiapro  illis  rtn» 
pctratacft  ?Sichimteneamus  hocfe*. 
cuodum,  ut  tcnetfacis  apcrtd  Barrh» 
imLm  jurisjwmdi ,  i.Ji  Uberi^  ».  6*  ffl 

A(«yr.  fitMddmerltoon  cozn- 
ipmeDdi  mlem  Em^hyrcufim  in  Meh. 
«OmmilTo  univcrfali ,  etiam  fi  fidcico- 
fmflariusfitdccomprchenfis  in  invcA 
titura  ,  quia  in  fidcicommiifo  uni.» 
vcrfiittmtf  Vemtmt  quxM-aMtOIO^ 
fl|iiiB>i<iiilifliUiiii  ut  cft  h«tfes.t«ftt|i 
tori$,ut  dlAum  eft,&ttaduntcomt»u* 
jBfter  Doftores ,  Mafitic.  d.  lib.  j.  tit.  8. 
J^.  t.  Mcnoch.  dj^,  ^'  pTMftmf.  1^6.  tf, 
*.  &  fetjq.  Fvtfw^dgfri^fiif.  f .  H7.  Po* 
regrio.  d.  sHHsm.^i^^  pcrl.fitf0fM 
}im0^,fJtkf(.^.  Sl«ti^  icncamas 


bihxltfiL  lat^d^ndifHt  Biifdin  U  iMenf; 
«.js.  fifX:^,  dk  «^.  lihert^  Cladi- 
*nus  infra  %.  y.  ».  4t.  <^  §.  6.  ».  4^,; 

diccndum  crit  (  &  harc  eft  noftra  fen- 
tencia^  illam  Emphytcufim  vcnircin 
reftitutione  talis  fideicommifli  $  quia 
ctodtfirtMUr  filio  vt  hciiedi  s  &  tam- 
qnam  jus  ^atrlmbhlalc,  cft  pro^ri^hn^ 
•Mditaria,  ficut  ah^  bona  patrimoniap' 
•lia,  quie  in  haereditate  patrls  contincn- 
tur  i  &  fic  non  cft  cur  non  dcbeat  cen^ 
ieri  compreheora  in  fidetcommiifo  ^ 
<Iuo  filius  bftres  gra\^atur  itftitOSire  tuB^ 
reditatem  paternam  alteri  c5prehen« 
fo  in  inveftirura,  adquem  non  minus 
talisEmphyceufis  tranfirc  poteft,  qUam 
^cliqua  bona  patnmonialia  in  ilio  fi- 

jfeioommliro  com^lifeMraj  •  v  '  / 

QuOd  fi  dtcat,  fiUum  gravatOiii  iSiii 
bere  jus  qusficutti  ad  illam  Empbyceu- 
fim ,  vel  parccm  illtus ,  ex  ipfa  domirii 
cooccfiione ,  cjua  pro  filijs  recipicntfs 
conceiTaeft :  qus  autem  dcbcntur  alio 
Uroto ,  ^toam  baBi^dltario  boo  ^enttH 
•iRfideioomraiiroimfterf^li,tat  eft  cdii)^ 

tniiniS  Dodloruni  .ferdj.fe/jnens  qnxf- 
t'o.  Refportdetur  ncgando  nfTumptum: 
nam  cum  duminusillam  Emphytcufinl 
«oitteferit  t>^^fypti€-4aA«dibujb 
•luili  balMwittiMdstiittf,  bmeftdirtkf 
Ikione.quapatercbs  iftftltueHthxrc^' 
-dcs :  unde  non  capiunt  iflam  S  domit 
«o,  fcd  apatre  \  acque  adco  folo  jure 
.hatredicatio ,  qucmaditiodum  caetcri 
.boini|MiHii)OniallAilti<)0iblis  ^  patie 
^ftltnti  ront  Vndtf  ^iand  cOtlctaditOii 
nort  mihustafcm  femphytcufihi  c6m- 
prehcndi  ,in  illo  fidcicommiflb,  quanl 
aiiabona  pacrimonialia,qux  jurehx^ 
redicarioad  liliiifb  gmvstam  t>er^eoe<» 
Attjtieica  hancrefbluttohem  inipet^ 
deampleAiturMolina  d.  difp,  ^jp./t.i^ 
^drocntem  aliorum  DoAorum  ,qu6l 
ibi  refert.  Et  quidcm  illam  afortioi^ 
^admitccnc  >  qUi  etiam  Emphyteufiip 
fiidlottKidohMdllairiiaii  creduiittOi^ 
oire    fideic^niflb  reli  Ao  aUcDrVoca* 
totn  inTcftituta;  qu^hjm  tamen  6aa4 
icatiaai^htft6minisrejiciiiiu&  ' 
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2ilud  tstmtfi  OmniAo  addehdtiai ,  % 
pacerfiliufn  ba:redcm  rpccialitsr  gr^ 
vcr,  uc  Empfhytcofim  pro  liberis  ac* 
cepcam^rcfticuacaUcui  vocato  in  in- 
,velhtun,&c»lis^i«siiarediitteni  » 
doit,  debeteEmplijrceufiin-eirDftifue* 
re ,  cct a  m  fi  non  (ic  lld)Bdic«ria »  uc 
optiin^  advcrtic  Trcmncinq.  de  (uhfl^ 
f.^.c.%.  M.  i6.  cftquc  dc  mcnrc  orn» 
oiuix),  IjxioUcec  (idciconiaiinarius  fic 
.excraneos  >  &  {nimme  coQiprehenfia 
|d  cnveftitura » adfauc  filtus  rpcctaltcef 
]]gravacus  de  tali  Emphyteufi  ei  reftt- 
tucnda  fibi  pra?judicat  paternam  ha?- 
^  ^reditatcm  adcundo,  ut benc Valafcus 
y.f,  4S.  n,%.fiue,  Treocac.  d.  c.  8,  ly. 
iPeregriQ.i.4r#.4.«.s9.  Caldat  JeiMm 
mintt.  q.  t^»».  t6,  &  ahj,  quosreferunc. 
Nam  ctiam  rcs  aliena  ,  &  inalicnabihs 
Icgari  poreft  ,  obiigaturquc  hafrcs  fol- 
vcrc  icgatario  iUius  aeftimationcm  ,  fi 
jwsi  inrpede  prsftare  non  poflir.  $. 
fftmfpUm  inj}.  deleg4t,  Addictaineo, 
&  merico  Percgrin.  hoc  proccderie ,  fi 
gravjirus  patcrnam  hsreditaten)  adi- 
.vic  abfquc  bencficio  inventarii  ,  aut 

'    £»m  eo  bencficio,  &  caqtuodem  ad 
/Nim  pervenit» 

»0  '  AJ  harc ,  qpan^phmei  reftituens 
pona  fidcicommifR  quartam  Trcbel" 
Jianicam  ,  aucFalcidiam  rctinpt,  non 
^;omputat,  nec  dcducit  illam  exEm- 
npn  luiredtcaria ,  inquadc- 
|uD$o fitccelBt  fbd  cantdtti  evbonit; 
quxzd  eum  ut  hffredem  devenerunc, 
uc  cum  communi  tradunt  Valafcus  dt 
juteem^jt.q.  ^6.n,  1.  Cald.  de  nomin. 

479.  9um.  X. 

.cx  rcgula  l.p«ttf  fiihm ,  (>r*mifit,ff. 

^le^.  fdciditm.  Qpia  emftnodi  qilaf» 

ta  folum  deducicurex  ijs,  ^ute  ad  hjc- 

redem  i»r  hasredcm  devcniunt ;  fola 

aucjra  Emphyicufis  ha:rcdttaria  hoc 

fr  odo  devenh  t  non  aurem  quae  tao« 

^tum  eft  ex  pa^Yo  &  proyidentita.  fic 

h^c  omnia  pari  modo  pf]OCedunt  : 

itl  fisudo,  urcrtattDodMt  < 
aotaat. 


mputetur  tn  /egttimam 


§:  "^- 

SVMMARIU^ 

Bfi^ei^shttniBimhimfmmfim 
ieghimsm  fiUerum ,     ed  celUthMem  Um 

ducendA  eft ,  ^nttfhfwftiehtfbmeihmU^ 
Jii^e  mifle.  n.xx. 

St  E mfhyteufis fit  ttmtnm  de frtvidx  »- 
tu  \  una  fententit  ttnet ,  ttmin.futAtt^U-  • 
€im4mmimemimmt,m,  %%, 

SfmttMtig^tMe/ttmmmumm^&it', 

mtnds.n.t^.  % 

Sahttntur  fimhmeittg  frimu JkBtem^ 

tid,  n.  24. 

BmfJyyteufis  dt  frtvidentit  ntn  frtvt- 
•hfiiipkpttttjtd  hfrhm»  dmmimt,  nui 

tawccncefit.eedemn.ti, 

Jmfrehatur  ftntentiA  MtUms  txifk- 
Bmfljpeufim  lihera  nemintlhnis 
^  iidreditaitm^  C>  fic  imfuttri  im  itgiti^ 
mmmi  fiiitram.m.t^  ■  -  - 

^"fi  fmmemm^mg  ttmeetlmmtmr  fiJijs  fet 
Jtipulstitnem  fatris,  ht  ejus  gratitm , 
funt  profiecfitig^  ^  imputdiiiti ;  fed  et 
ttatnm ,  tn  vita  patris  in  ejus grttitm 
^Adimtmrfilit  ft/tdenda  ,  &  fiutmds.  ■ 
ittdemt,  ,  •  .  . 

SentemtiAm,  ^ttMf  SmlMt^ 
defrevidemtit  ntn  mfimtmi  ht  kgjhhmm 
filitrmn ,  limittnt  ati^ui  ,  ut  n§n  prtcedit 
imea  cfuamftter  ttlum^litrtmfttmm^ 
^ii*pvh,m,t^,       ,  :  V  • 

ffmmtemUmthmtimmimitmtkmlRt 

jicitur.  Etcitrttlu  Emifkpmiittmmitii* 
ttur  pufiffU^ilfidem. 

Sec  >  ndum  jus  Lufitemm  citrt  ctmtrt* 
perfiamefi,  Einphyteufim  defrtvidentiA^mt 
fmmjmdtmciPitfrtfe,  &uxtrtfuA,  aiuug 
mmt  fiHgmtthfiim  mm  hitfmmi  ht  hM^ 
mimfiitj ,  nec  vemite  edetUmitmm  mi6  ' 
f**imjai$hfmamtatf^,m^,  * 

^^umdt 
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■  ^anidfAter  Emphytmfim  actefit  fr$ 
^ r& filijifttis  ,  dehet  dividi  tnttf  «mr» 
fro  pdrtihut  MtfnidAm  tfdiitm  fer^fH^ 
^ma$$»m  ^nVfU  tmtn  ntn  impntUgr^ 
necejf  tmpnftlf/iif  in  legitimam  filitrnnft 
mnde  pfitefi  filitts  repudtAre  hxrediiatem 
terMon^  &  nihiitmttnta  rtttnere  ipfam  Em* 
fAytinfim  ,  ttic  exilU  phligdtHr  f^lvt/N  dii» 
SirapitefJH,  tt^lf.  ' 
.    j^indo  ftrens  iccepit  tmfhjteul!m 
frofey  &  filijs  ^  potefi fecitndum  jus  Ln^ 
tgMnm  ,eim  dnre  uni  ex  filijs  ijuem  ele^&m 
ritf/ecMs  de  jMncnmmnni.  Jnb  diiio  n^m^ 

fdbt^tiividintii  wnto  tntfntutttt »  timihtiW 
fnimo  y  ntfi  poter^  in  mit*  fun  Bniphyteft- 
fim  trdnfiHlifJet  irt  filiam  ,  non  refervMttdo 
tjus  fiu^us  ,  tunc  tnim  imfmnur  jux/d 
AfMtm  ■'MiemMtMit  remfen  irStUfimit. 

Andeheitimfutirijuxti  ptetittmiifiti 
fimplicittr  htendi  petent ,  vel  fotitm  ,  ijuo 
ytStndi  fottrot  ^  hab/to  tontum  rtfpeliH  ad 
WfUe\d»ritiinrm'i  &  iHliimtm  fro  ttmfore 

.^^^ilnando  EmphyttuftS  de  frwvidcntii » 

^n.fm  tiliim.i  pfrfflfta 'in  Vitd  fua  tran/^U'. 
lit  tn  filiitm  ,  confgrtur^  ^  inpntatMr  ittx~ 
Jtt  prttinm.quodhttbekot  tempore  tVAditi" 

iwlib\tpUm  0iMkiupiii^^i04mk 

-tHti  Jfiii  ,  ift  "^lue^  fuit  triMsiiii.^^mAk 

^Limitatiopofitinum.  t8.  tmpiiMttt^.l^f 
fintii/ter  /tneiturfiiius  imputire  Bmfhyteth' 
^flHfi^l^^^e^in  ^ifiiflkhmmkvil  ik 

mimr/onmi^ii^^iif^ttmailm 

timmiTiH^erei:  n.^^o.  ■ 
~'i^-iSVfoter  ini  it.i  fuA  renartriAvit  p4nt\ 
civiiis-^  ^ouigo  ^iuros.f^  tehccts,  ijuos  exr^ 

j^^mkrmmhMkt\  uttnuumaim 
tiifki0i/^imina»»ii^ht  ie<(iirimP'Wi> 

air^Sm  jus  £tifitUm'\^  ijr  Vii^^M^ 
'^^'^fAmitatur  ftcunib' 

i 


fhyteufim  emiffet.  n.^Xi  . 

^lnre  tuttem  LufitoM  cimeilitur  filii 
9fii9,m  ttlinfmeifreiiami^foft/tmp^ 
ta ,  vei  Mf  imirifit^  hmfiH  ^  ^no  od 
iffum  fertrenit.ihiinA^        '    '  '  ' 

Amfiittur  dt&u  fecundn  VmtiAti^^  f^'^ 
frocedittfivt  fiter  titolo  cmpttonis^  fivt 
fermmgtimU ,  ftitt  ditionis  infolutUrH 

ve  itt  fAtifi&iitltm.fif^ntrianiHrorofit 
dekihtm.fvetditHttik  tiktrtfi;fyii^^ 

^binttfuifierit.  n.^i. 

Jn  filitts  tenestut  imputore  Emphj* 
lenfim^  ^mm  iccefit  virtute  rtnovttio^ 

itifimfiarmtiftrutrem^  tfni  iffsm 
fi$ttitfkiimiiii,<)imefei  Ut  §Almk  ^gf 
i^mttktMr^Mt  Hu^itfiifikMt,  mmi 

■  %iptter  tmptor  imphpeufis  in  uhimt 
.vitt/morigtur  ,  viventt  tdhuc  venditore, 
&:0mt  itt  tiHtt  fteetiMtmmtfuotem^ 
fmv^hm  tOlimtt^  i  tmi  fiiil/i  impn- 
tutepretium,  iiiitpeffilfmfnii  Httftt,^ 
idem  dicendum  ,  ticet  tilisfnius  ^mphyteti'- 
fim  ret/uncietiimMnusdomini,  ut  jttre  re* 
mpmiomh  tim  de  novo  sccifidl.  eodem  0^ 

ti.-  •     '  :■:■.••• 

:^4di&i  fimteireiimfidMiUmMtik 

phjteaflm  empiom  per  fitrem  ,  prtetAid$ 
cfuindo  fiiiusfitit  nominatUs  od  )c.mfh'ytetL 
ftm  intervivtSK  £ntdtuttemdi€endum  fit^ 
^  fUMdt/nit  ftimttflioferttttmim  titlmi* 

'  Umintitrttrtiteidem  ffincipittsih 

foltitto  ,ut  non  prtcidit  ^ttodd  meiiorit/fm 
tfes  ^uasfittr ftcit  in  rt  tmfh^teuticA  i  eai- 
t/uiitleitetttffUiu  ntmitiatiu  itnfut^e.  tt» 

lum^malii'  ttfintt  ctikedititf  tftii 

il/i  fiiio ,  '  ut  eas  imputet  t  tMfrout  Em» 
fhyteufis  plus  vi/uerit ,  ntione  i/iirani^ 
qutndo  iili  obvenerit  i  vel  pro  ut  in  eit 
fi^f^dU  imfenfnmef,  Et  de  4nihas  mc* 

Pofiijuim  En^litpti^iJe  providentti 
femtl  ftiit  imputitti  tri  fe^itimim  fiiii  ^ 
j^vt  tptood  fretium  ,  tjuo  fuit  empti  ftvt 
MjU^mitfiiioitfS ,  ttnat  fittr  in  ti  fi- 
iW^  iimi  tf'itlftm  m^ltimmiltk^^ 


SiTp.  V.  Se£t  il.  $.  lU- 


Jpfattis  acqmrUnt .  noo  iinpiitantur,ncc 
.fpnt  confercnda » ts^emm^  Ctd^r  4e 

14.-  Ad  pflttitttti  fuDdatnchtuni  cois 
crariae  fchtcntiae  rcfpondcun- ,  tcxtum 
in  dUlo  imfirtdri  ,  folum  proccderc 
-^emilitia,  6t  fimilibuSj  tjua;  polfunc 
(Vendt,9e  iiran»fiMri  laikiqiuifn  bona  pro^ 
vpda  iMittb  k  ittt  x|UibiiS  iUe  poteft  hserfw 
dem  inftitaette  t  non  aOtcm  dc  Ijs,  quaft 
quSvis  pofl^nt  aliquo  modo  vcndi,nofl 
tamco  ita  funt  propria  patris ,  ut.ab  iU 
lo  provcniant  ad  hafrcdes  >  qua  hcre^ 
4t»  I  ad  quodiftcttOddm  genus  fpedac 
faadam  v&  Emj^yteufis  de  pf ovidcn- 
tia ,  ut  C5c  dtais  patct.  Aliccr  rcfpon- 
idecMplina/  ».  j.tcxcurn  in  d.  i,  /^a* 
fmuri,  procedere  quidcm  univerfalicer 
lie  rebus  ,j(|u)B~ir«odi  poITuiitf  eafqoie 
jioi^tatlMetei  ak  vcro  Emphytcuw 
Jioiyft  feodum  de  providentia  vcndi 
faOQ  polfe ,  ctlam  dc  c o  n  fc n fu  d o m i  n  i . 
Quod  fi  iolles  ,  fftltem  Empbytcufim 
iibcr»  oomiaatlepii  pofle  vendi  et 
jdonioldonftoi^*  Rcfpondct  ,  hujui^ 
fBodl11|ai|^1iyttttfim  eHe  ha;rcdicariam^ 
cum  adqucmcumqucjpcnnde  ac  bo- 
toa  libcra.dcvcnire  polllt  j  ac  proinde 
lialiquis  ftUus  iid.cam  nomioctur ,  dc- 
beceilliioHMitati  in  leg&tioMbi.  09« 
f^^nfio  eft  fiOglllafit » Oec  videcur 
IWa.probabiUsiquannvh  j  quod  Em* 
phytcufis  libcrcc  nominationis  fitha:* 
reditaria,tcncat  etiam  Brittus  in 

plaeet ,  qniaelUomra  rocepras  rcgiM 
bs,ex  qulbus  digoofcitur,qu«  Bmphy* 
teufisfithsrediuria,  veldc  providen- 
Cia:  quas  regulas  tradidimus  difft,  t, 
fia.  3.  i.  I.  Ad fccundum  refpondctur» 
SQn  qu2cumquec6eediD9ter:£liii  petf 
ilipitlatipOffnpatriStScinfiivorem  il* 
lius,  ccnferi  profeAitia,&  imputabiliaj 
fcdcatantum  ,  qu«  filio  in  vita  patris 
in  gratiam  ipfius  patris  traduntur  pof- 
fidcnda,  &  fijutrti^arBmphytcofitaot^» 
6c  qua  hic  agimitt « 000  eft  boc  modo 
V:ooGe(Ci^^>^>  ^e^ordine  fuccefflvo  co- 


polf  eios  tnortem  firio.  Ad  tdrtium  rcA 
^poodctnr  >  proptorea  impotaEl  ,  qudil 
pater  <lonavic£iias ,  ut  apud  eam 

ncrct  pracipuum  ,  quia  eft  profcaum 
.a  patrimohio  ipfiuspatris:  fciidumau-  .  : 
cem,  &  Epaphytcufis  dc  providentia 
.noo  ptbventt'apatriknoiiiopattis,ied 
<ft  Goooeflk,  &  {eo&aa.iinaiediatifc  k 
«lomino.      ^     «  .  •  « 

Pracdi<flam  rehc<^ntiath  i^agis  com*  ^ 
Itiuncmincclligunt  aliqui  cx  e}Us  Au- 
thoribus  ,utfolumproccdat  de  feudo 
Oiit  Emphycetifi-antiqua ,  quam  ftfKoei 
flooipfe  pater)  ied  ailqots  cjus  prasde» 
ccflbr  pnus  .acquifierat.  Si  cnim  fit 
nova,  id  eft,-acquifita  primo  pcr  ipfunl 
pacrem>  creduot ,  impucandam  eifc  in 
lcgttioiim  filijsdebtkam,  kacom  aUjs 
JiralafGQa^.f.'4^-  &  JuHus  Cbm  /Un' 
4 .  [tntemUfttm,^^feHi»m/i.  \(f,  Mo^ieiH 
turj<^uia  cjufmodi  Emphyteufis  vidc* 
turconcefla  fiUo  contcmpiatione  pat 
ffis ,  cum  qfiO  domiouS  cOncrakic»  doO 
tmttk  fiUo.  >  qocm  ibrtd  noli  ,novetit) 
HcsjSrfilrfiiD  crat  ilatus ;  ad  quem  proin» 
de  nonpraEfuroitur  fuiffc  affeflus,  jux* 
ta  notarain  /,  qai  ftliAhtts ,  ff,  de  Ifg^ti  ' 
iK  Booa  autom  concciTa  fiUo  contcm* 
platiODepa^ii^iilntpre^itia  rle  ioyi 
putantur  »  argominto  Jiif<t  /Vf  at  ^  fed  (j^ 
fi  flures  ^^.in  arft^te ,  f.  de  vujgari.  A i 
ctiam  Emphytcufim  novam  a  patre 
acceptatam  non  imputari,fi  tancum  clt  , , 
de  providencia.,  mfsito  ftiftioent  )A<A  '* 
d.di^.  47ft;Pi  M  m^SM^i  &  Joan-k 
HBB.de  Carvalho  «{^^*  ^  un.x^,  idemA* 
quc  fui  parum  niemor  dodct  Valafci,' 
dt  partit.  c.  15.  n.  98.  Quia  licet  hujuf^ 
modi  Emphycenfis  fit  filio  acqotfica  per 
paoem  pro  60  iBpnlaOlem  ^  aitianteii 
im  fi^it  conee0 » ut  foliun  IpcAiatt-aiil 
pacrem  ,dum  viverct ;  pcr  mortem  au*' 
temejustranfirccadfilum  ex  immedi* 
ata  conccffionc  dominica ,  tamquam 
boDum  immediatd  ^tofe&om  abiplb 
domino,^^opaiie.Vodopofti^mlt 
tem  patris  ftoqoiritltc  filiotamquam 
.l>onum  advcntitium,  quod  non  impu-' 
'Opar  «.4fiQilltiflA^HUn  a,^atte  profe^ 
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Aum ,  vcrT  frt  i^ius  hisredicatcreUftum , 
uc cciam  idcm  VaUrcus  advenic  tf.  i.  <^ 
j«fr-  em^hyt,  9*  m/T.  cuin  Barcfaolo »  8c 

Torthaicconrrovcrfia  circa  impu- 
catiehem  Emphytcufis  dc  providciitia 
procedit ,  &.  habeciocum  fpcdato  jiJ- 
tccommuuijCclTacauicm^^fcidbto  ju^ 
re  Lufitano.  Nam  li^,  4.  tU,  94»  fi 
capctfle  ticcidttur :  «r  qunM  psUTt-vel 
maer  hahtierit  Emfhyteuftm  eccefrtsm  frlt 
tUii^Mibus  ferf^nis ,  velfrofr ,  Cr  /f//f/  fuis 
veLfro  iffoi  &  e)us  uxore      nito  fiitt^qui 
gjs  eis  ittfteinr ,  vel  qnem  mktmut  e$rmm  i9 
^tfiutiM^verity  tuoc  fi  calit  empfay* 
teuta  non  tranftulenc  io  vica  fua  Em* 
phytcufim  in  fiUum,  fcd  cantum  cum 
nominavcrit  ,ut  fequeoccm  peribnaai 
ad  camExnpbytcuficn,utpoftcjusaioi>- 
tcaBUIlalto*ccmfe^(to8tDf.«'«>i»  vefitatur 
tttis.  fiUus  eam  cotiferre  ,  nec  10  It* 
gicimam  impucarc.Qiiar  difpoficio  pro- 
ccdit  gcncralitcr,  fivc  Emphytculls  fit 
^inciqua  ,  fivc  nova ,  ut  ctiam  Valaf- 
cuis  agnovic  d.  q.  ^6,  in  fue,  ItaiqU» 
irata  litocOnilnatioMai  ftacoeoduiii 
Citra  ^ntraverfiam  eft ,  non  cffe  tm- 
putandam  Emphytcufim  dc  providcn<» 
Cia ,  prxccrqtiam  in  aliquibus  cafibus » 
l|uDS  i^  Ordinatio  excipic ,  &  dc  jure 
•ttaai  obmmaiii.  wclpiBndi  fimCy  ds 
quibus  ftntai.  - 

PrhiB  tamcn  adrerto ,  quando  patei? 
Aolphyccufim  accepit  ^  fre  je  ,  &  filiji 
fnt  t  diVidt  debereiflteromnesfitios» 
AlfHmfcrsflliMilf^iiem,  pro  pafti^ 
litt-ae^cMliMs ,  mt,  'm  ItMicie  advetvil 

»Htcr  dctfwavi$  Emphyteofi  non  \\m^ 
reditaria  pro  fihs  concefla  ,  Valaictia 
iie 'ftm  emfhyt.  q,  4j.  n,  pertextum, 
Cb  iBcnholomm  A  mptri^^Mdiy  fi 

Mktiqfi^  9feris  libertorHm,  Quo  fX  i 
ot  talis  Emphytcofis  confercnda  fit, 
lc  quodammodoimputanda,  quatenut 
inejus  pqrtitionefervaoda  eft  ffquali* 
tta»quencfaiodQi»  i&  legh^iiits.  M 
.firftH^MDik  tinpomwr )  »06  «ft.1«p#i 

ndm  iftiiiiiiBiMWi^^i^Mtolti^ 


tat ,  cum  non  obvcniit  ^  parre  ,  fW  i 
domino  immediat^.;  Eftque  haec  cot^ 
fideratjo  maximd  otilis  ifi  pnai  >  uc 
foffim  filf|-irepodiai«-  liiKediiaeem:" 
patcrnam  ,£t  nihilomixufs  rednere  ip^ 
Um  Emphytcufiro,  «cc  eit  illateneafi- 
tur  foiveredcbira  patcroa  :quod  aliter 
4iccnduni  ciTcc,  fi  ad  eorum  icgtcimaift 
rpedarecvcum  iwfc^lifeiHlii  deliftii 
parentuiiifir.olMiotlA:,:B(Mtioiie  mkL 
ffom  mioQatur» 

Adverto  practcrca,  Ucct  atccntojiiw 
rc  comrouni  ,  quando  pater  accep^ 
Bmphyccofim  profe,&fiI<)8Ms,  nod 
pofiic  adeam  dlger*  oniitt.eslllifs-, 
qucm  malucrit,  ur  cum  Barrhoto  in 

Ci  liberi  ^^.  6.  Bald.  Spcculat.&  afijs 
tradit  Brittus  iacsf.fetmi.  $.  3.  ».  %i,  </t 
ItcnH^  attamen.atteoco  jure  Uifir.  ft^ 
Ctts  dicendum  efl^,  oc«ftvefCiC'iid6Ai 
Brittus^lli  ts.  \h\,feo  fay  ,$»  miy^^ 
i'er  elqum prazc ,  (fne  lite/sjd  fei/e  fetieff^ 
dr  f*ra [eus  flheS^&  emfuividA  o  dert 
humde  fens  filhos^&c,  ubi  manifeftd  fup- 
ponttur  poife  daricaleikiEmphyteuAtii 
Moi  filiocom ,  <}ucm  pacer  elegerit.  'Bl 
ita  ctiam  docec  GBldas'^:>aojbg«  mk 
fhyt.  c.  19.».  40.  t 

Jam  vero  traditam  refotutionenl  ^ 
principalcm  limitabis  primo ,  nifi oa* 
cer  in  ea  fiia  Bmphycebfini  ififtMiiX 
fet  infilium.  Inhoc  oitiin^  diri^ 
nic  Ordinatio  Luftt^na  d,  i  11.  ut 
lius  tcocatur  eam  adducer^  td  co1U« 
tionem  ,fi  veliicadmicd  adhsredtcat 
CeiB  COm  fiils  frttHbus  ,vel  utejuscfr 

cimadoHII  Impuierar  iii  fiiam  ^iHi 
mam ,  fusta  ▼alorein ,  (]oe«n  talis  Em^ 

phytcofis  habebac  rrmpore  traditfoi 
nis.  Ecita  hanc  limicationem  ,  utindu* 
bitacam  admituoc  Valaicus  de  fsrtHi* 
mrilnu  ,  etf,  ij.  m.  Catdas 
mlmt.  f.  t8.  tf.  I.  &t,  Hdl,  dl^.  4^^! 
».  y.  Bcnediaus  iSgydtUs  /*/.  rjr  'M 
jnre^  teme  t.cif.  nUim§,nnm.  ^7.  &  Joan- 
oesde  Carvatho^/774  f,^.  ctf,  t.  num, 
nty  Eft^ue  vera  ecitm  (tondom  jua 
commuBeyOxAteMiii  BlMiioli  fi» 
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]||if  a»Bf|ip|ii^^  Jafoiien  A»/.fw. 
fittltimd  ,  ««w.  4.  CfiJ,  eodem  tit.  Ratip 
cft ,  quia  pater  transfcrcndo  in  vita 
|ua  Emphyteufini  in  filium  ,  miiiult 
ifuyai  patrimQAiuni ,  in  quo  canto  mU 
iDos  i[eper|eiwtii|vifiendttmiate&a^^ 
)S1j99,  quantc^^tis  Emphyeeufit  asfti- 
inatur  v  &  idco,  ne  alii  fiii j de  inarquali- 
tate ,  &  iniuflicia,  cooqucrancur,  impu- 
Cari  dcbcc  jBlUmatio  iliius  Emphyicu- 
j@s  in  legiciiDaqi-  fiUj  in  quem  patcr 
ejua  trtolliiMr.  ^Hee  «aoum  inccUige, 
|i  «UKi9  ciiinftiiAiboi  eantranituliri 
Jiam  fi  firudus  rcfcrvivit ,  pacrimoni- 
um  non  minuic ;  &  ica  cclTat  tota  racio 
irapucaUoois»utbene  citaci  Dodores 
^vercufiCk ;  .  '1 

Ubi  etlitalikitit  4otodoC>«UaaA 
tio  I^fitana  ,  in  dih»  $.  zi.  jubtftt  UC 
fledimatio  didas  Emphyteufis  irapute- 
tur  in  lcgitimara  filij  proccdtjre  in  ca-*- 
fu,  quo  pater ,  a  quo  futttranslaca,  erat 
^fiia>'.aitii  iMiida  vita  rtofit-eiilitt 
jubetur  iiB|intari  juxti  precittni ,  qotf 
aedimaretur ,  &  vcndi  poffet ,  uc  dura- 
tura  apudemptorem  ,&cjLJS  fucce/Tb- 
res,quoufquefifiirctUrtcmpus>pro  quo 
a  domind  fiiit  tooccifa.  Qutndo  au- 
%tm  pafedee^ttoltimiiricair^aibr  ju- 
bptuv  impUtart  jaata  prdtciaar  r  ^ud 
^i^tcparetur  pro  reliquo  tcmt^ort  virai 
^fios  patris  abfque  rcfpecflu  ad  jus  rc- 
iioyaciomscQnapeCens  filio»  in  qucni 
fiiiCChmsiaCi.  ita  Valalcv/.  rjf .  x^,  l  n, 
U84  &Carvatho/f.«.i^i.<!^  qol 
^tieid  probant  ex  ipfa  OrdioanOfki 
d.  §.  ii.Scando  autemln  folo  jiirc  com- 
IPuni,  crcdit  MoL  difp.  4.?^.  five  patef 
c^et  uUtma  vita^five  primatautfeGun* 
'4iklbljlUiiisoiifflBlamiiiittecare  pretu» 
iiiii»qQO^^yteu(iS  prot^eiiqaoteoti 
poce  vitas  pacrisasftiniari  potmt. 

I  Ampliatur  diAa  prima  iimitatio  i 
u€  GmiWret  tedeatut  filius  imputar^ 
Boapliytetififfi  iquam  t»atdr  io  VitaTua 
feiiiiaciivitlii4mMiil>ili  tMtS^4itW 
ti  uceamipfi  fitti»ietldyar<»c>feUdetn- 
t^groconccderet.  IcaGaldas^/r^fw/- 
Bdtf^^fu^  tttA  ^<^t|i¥«U)lfue  iH^ 


^9? 

Jod^f  &  Carvallioiir.if.lr.lt7..]^atio 

cn,quialicccineoca]fulH<us  Bflapti^ 
teufim  accipiat immcdiat^  4  domino , 
tamencum  dominus  teneatur  cam  fi- 
iio  reoovare  ,  cft  profc^a  a  patre ,  & ' 
JiabpCitf  tain^uaiii  bcirittai  Profeaitiil 
al>  ipib  patre  donatum  v  atque  ade6 
imputandu  cft,  hc  alij  fllij^  iilth^o- 
tura  fraudentur  ea  parte  lc^ttim«iqu^ 
illis  acctcfceret,  fi  patcr  Emphyccufiot 
«ociMlineiairec.  Nec  obilac  Qtdii^ 
iuilkaiaaiiAi  4*^>>^i4f^  li.1lbi  ^ 
ceniitar,quod;fi  paKiril^kft  lUtf 
nupciavit  panes  civMcs.VUl^,  jii»v> 
/riy^^, quos a Rcgc  habebat.ut  inaliw 
quce)ut  fiUum  1  Rege  tfansferrcntufi 
Mfcedeacir^lisitiiii  eosimpurare. 
Qiiia  talis  teiieettt»  ^  lett  iMiBiliHd» 
ceoretur  donacio  ina^ilil,  U  k 
cipis  liberalitatd  procidcrc  ,  atf  prtJi 
inde  libera  4  cdliatione,  &  imputatio^ 
lie  * per  1.  cum  mults  >  C^d.  de  bmis  1  tfu^ 

^7-  $1  j.-QiiodcamdiflMt^^fi^fl^ 
do  cales  reditushabiti  funt  aprfrtci^d 
cx  liberaiitaf c  rcgia  ,  ut  benc  advci> 
tanc  Gama  decij,  tp,  nutncrc;.  Valafcus 
eHpmmmH^^  c4f.  i1.num,  i/p.  ^  Car- 
vollioy«f^«.  18).  albqui  tnm  impu- 
tandl^nt^  In  Eitiphyt^dfiautcm  cit 
divcrfa  ratio ,  etiam  fi  fucric  a  Rc^c 
conceiTai  quia  conccffio  Emphytcufis 
magis  et  cOncradu  ulcro^cicroquc  o- 
bligatoiriO  i^uariji  eitlib«(>aliltt6^pro- 
ced&c }  unde  eadem  Otdinatid  bmt»^ 
tia  lib,  4i  tit.  16,  i.  pirnnlt.  ftitiiif  Eii^ 
|)hyfcuflrti  i  Rcgc  concclTam  re^ulan- 
dam  eife  pet  tegulas  ordinarias  fiax- 
pbyceufiutti  privatarum.        ^     '  ' 

Stfdiilldd  !ittiilacil#  «idtfm  rcMw^ 
t\6  prindlpalifr.lliA^cei'  aiAaffl  €1^ 
plvyteufim  timiflet  ;  Dani  tunc  impn^ 
tatur  filio  ejus  prciciutii.  fec  habeta| 

4.  <^dimMicnu  LuJttM*  ,  ///.  ^7, 
»3.  &  mdiilic  bene  Valafcus  de  jt$rk 

di  firtnimihits  t  es^,  tj.  «.  «02.  Ca!<lt 
d^inmiisfi^^e ,  ij.  1».  i^.  li.  Carvalho 
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«#i>R.-4..M3'i3iaiWerkiC)  idetivtttdeudaiii 
«fTc  ^cundttm  ^us  communc  ,  ^uxcA 
quod  hanc  Tchjcioiicm  tradurvt  Bm- 
id3olHs,-Paukts  CefkcDfis ,  Aicxaodcfi» 
Affli^is,'^  |)}iiraf  «Kj  apB4  CBmHio 

tcofis^ctiniapatns  "comparata ,  ccn- 
(etur  ^refcdit4a.&  trrtalis  vcnic  irir- 
j>upiada ,  nlnrtmtcei^^.  imfutMri,  Ctd, 
^e.snfifict^fi  tefiAmm^^  &  ^sKcrea 

^io,  iquantttm  {}tctif  pia  iliar  11^4411^ 

^od  intori"ratrcs«rat  •divi^cndain?  & 
idco  ne  alij  tiltj  deinsqualttxte  coque* 
¥ao^/ne^itoliiliasadea0i  Domiaatat 
jprc^iamiinpiftare  deliet«  CoiRMsdittir 

putct  prctiuoa,.  qxiO  Bmphytetrfis  fuat 
.empta  ,  vel  ■quo  aflimati  poterat 
.^emporc^  qUO  ipOfuic  dclata  ,  pro  ut 
jixuluerit,.  f^c^  -fi}}!  utUius  eilc^udica* 
.\critv  •'  -  •  -.  •  • 

"cft,  ut  proccdac ,  five  patct  tkuTo  cnn» 
.plioniSjfive  pcnnutauonis ,  five  da« 
.tioois4Q  folpt^m»  five  in  fatisfadio* 
|2,cfn  TerviUorum » five  quoyis  Alio  ti^ 
Jiilb  onerofo  Emphyteuliin  ■.acqiiilU 
W%  Ita  Carvalho  («ffA  >  num^  t8t. 
jl^a^laifcus  ie  fAfitii^nihtii^  c*p,  i;.  tttm, 
so8.  qui  Ipcciatim  loquitur  de  Em.» 
phyc):uii  conc^»  lia  ratisfadiooeiii 
^vitioi9(B|jMli»i.9IIP  fint  obligitoi 
ria;  fiapa  dftalliMoqoit,  non  curamus; 
Rario  ycr6  rotius  refolutionls  eft ; 
quia  quotics  Emphytcufis  fuit  pcr  pa» 
trem  acquifita^titulo  oneroro  ,  vcruoj 
fj^  diccrc ,  quod  patcr  <a(|iiComponb 
Tit  ,aat  preciq.,  snt  te  pretio  ^t^m^ 

^  liili :  eadem  autemeft  ratio«ut  imputa- 
'  ^  dcbcat ,  quando  fuit  empta ,  feu  ac- 
guilica  pretitO,  atquc  quando  cA  com- 
farata  rc ,  alia  pretiQ^^IUmalMU: 

.  nuic  ampliationl  liifti«giiiiiriOrd|oa^ 
tujlufiwna  dtlf»    M.  Mi>mm^,t 

#  nomeou.  . 
33  ^    Sed  ^quid,  fi  pater  em  ptor  Empby-^ 


ta  ^  &  tenovatibntte  ^"St^ino  in- 
ipctraflcc ,  ica  utfilius  vircute  nomina» 
«ionis  .acnova;  ifivcftiturjcin  Err.phy^ 
icufim  fucccdcrct?  non  tencri  filiuoi 
«am  imputtve  cenfultntR^flfiKld  Sei 
«lator  Luatantis  ^  xt^Gmii-ikeif,  Ujf^ 
■nHTH,  uhimo.  Ac  opjJofitufti  mc^itb 
■doccnc  Caldas  de  nemmdttone  ,  qktfi, 
48.  ffMRT.  /bf  Valafcus^  r.  u.  num\ 
CarvaUUi  d.c^v.wHm,  ti^.  po(l 
Gamajoii  ^l^^f.ii^iffis.l^-f.  Qiiii  l^ 
ccttliios  ma^  cxfiiie.l^novatfonfs; 
-quam  virrtKc  croptionis  cam  Emphyi 
tcuiim  obiinuecit ,  tamcn  cun^  patct 
cmcodo  Empliytcufimy  ipfumqunquc 
lusctnaiadDiiisLticidoatiiicMil^iicquil 
licric,quicquid  ad  filium  ex  etf^fiAefw 
tcaobvcnit,  apajtris  fubfliltiaptoceilir^  *•* 
cftque  bonuni  profe<^itium &  irnpu* 
taudum.Et  hinc  confcc]Ucntcrdcducic 
Car.valhoyWsr4  ^  fi  patcccmptor  Em» 
9hyi;oiifis,.ciiiirdiletin  oltima  vita,lnb* 
riatur  vivente  adhiicvcoditorc,  &  fifi; 
us  incam  Empliytcufim  rucccdafprd 
rcliquo  teraporc  cjufdcra  ulcima  virae, 

3u£Contmuacur,  dum  vcnditorvivic, 
ebere  imputare  pwciaiti  ,'qiiolpacre 
fuitemptat  quihetiam  idcm  dioetodit 
fore,licct  talis  fiiiut  eam  Emphyteufiitf 
renunciet  in  manusdomini,  utfurcre-  ' 
noyationi&eam  de  novo  accipiar,quia 
lcnpcr  pfioCiptttm,  &  cimia  ean}  obtir 
Bcndi  fultprctium  ^mafOfateriMm  tft 
mit.  tt  hxc  fettcentl»  videnir^mf Of 
licet  contrarium  magis  placeat  Emma- 
nucli  Barbofa  in  remiff.  td OrdinAticnet^ 
Lt^tt,  lih.  4. tit.  97.  %  zx.  ntmi,  to.  dt 
ttbA  non  ifflpfobabflilet  pro  ea  parttf 
argumentatur.  ,  : .  7  .  rr :  '   -  "» 

Omnta  przdictacircaimpiitaiklUin  J4, 
prctiu,  quo  paccr  Emphyteufim  emit , ' 
proccduoc,  quaudo  filius  fiiit  nomina-^ 
tus  ad  S,mpby ceufim  in  viu  pattis ,  fcu  o  c 
peirtiQsaiiuitiOtoein.  iweft  jri  voa<  r  Sff  e»> ' 
fiim  iilireliAafit  in  teftamento,fcu  ul«' 
timavoluntacc,dubiumc[t,utrum  cjus  i 
prctiom  fimiUter  imputandum  fit-» 
ilfiirmat  Vala(cus|/.  mj.  ».  \ox.]uHli9 
fM»<^ie9.^uiai  ,cump¥9^ium  czivciif 
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h  patre/cqucretur  inarqualitas  In  pra- 
jiudicium  altbruo)  /iliorum ,  nifi  iitlut « 
oii  Bmphycesft  MliAa  eft.,  tlia^iin* 
miearer  in  liutin  porciooem.  Oppo- 
inim  ccDec  Bcocdi^us  ^gtdius  im  /. 
ex  hec  j»re  ^  f.  de  ju/fiiii  ,  &  jnre, 

I.  C4p,  finsHj  nam.  6y  quia  aiioqui 
ceoerctur  filiuji  impucarc  precium  cu- 
lurcnmqae  rei qua«*pacer  ei  prarle* 
gavit,  fi  pater  cam  cmeret»  quodeft 
abfurdum.  Neutra  farferi 'Iiiirum  o. 
pinionum  abfolut^  placct  ,  fcd  mc- 
dia  quxdam.quasiilas  explicac,  &  coa* 
^ac  >^oa«njMdit'.Qu(Vtllib«Mft  t, 
K  tfM>;^f  vdmiQft*  IkpatQii^Iiim^iMM 
minaykfiliuiiliatdUinentoAd  diAam 
Emphyteuruii  afe  emptam ,  veram  cf- 
fc  fcntcmiam  Valafcii<^uiaiunc  patcr 
foium  vuicnominarclilium.adEtrpby^ 
tiMnvBteMdtem  «NimUiilla  .m^ 
taeeitft^e^  tunc  proQ«Jeiaxdt^ppifi* 
tionemOrdioationts^</.  zi.  Aatuen<r 
lia abfolatd^ut  fitius  npminatus  ad  Em*. 
phytcuAcD  a  pacre  cfiiptam.  tcooauui^ 
in»9aka«c|UittS  |>retiiiins^(U^tem 

fimfiiM^M^«(^  utcsa  iegicimam  ,t 

tuiiCtf'veram  cflc  fctvtcDtiam  .figidtj, 
quodnon  tcnctur  fUius  impuUfC  talc 
praelcgatum  ,  ncc  in  lioc  caiu  proccdc- 

/^o^iW.quodrcItAapcrultriflam 
V  ol  (}  nr^cej9:iitcrjt  -lc^cimain-llpa  iin-. 

ll!ttBrtlcm»a*.<l9§»ipaC€rHA-rc  ctfipby^ 

ietlti^;ft;<nt;carum  cnim  «Efliitiatio* 
fvemtcBPt^r  ft^ius  nom^atjis  imputa'^ 
te4^U\|^«)nit,.ltuf't?»|)Prdinar.  4,  U 
ai.\B|#«9irii^  iJjus  nQminat.u^habcafe 

llJilJifJKljqriitionu ,  vcl-prouc  Emphyi( 
t£fl^^»%  Y?>Iy^if  rati on«  i^m  tcm- 

CMid?Md  ^^^^^f^^^^^l^J^SS^ 


tionem  melioramencorum/aniacieitv 
da^iit  prout  acftimantur  in  concretoi/ 
val*iit*ArfteaAo ,  atis  ^uxca  vaiorem  » 
qttemlialMtemimimUBdiQtiit » vc| 
potius  juxia  impenfaf,  qoiboi,£i^ 
iunt  ?  Qua  dc  re  lat^  diximus  difpit,  j'; 
yr<^/.  1.  Non  proccdic  autcm  ha&c  Iimica^ 
tio  de,meliorameacisparvis,nec  dcffjf,' 
qnJ  |Mib}imiiaf|il^^pntilNtoH^^ 
fin^yadm^^iusiCommiing^Utf^ 
partlum  cohventtone  ,  h*heni|!^ 
d,  4.  a».  iSttraditValafc.  fupn.niim.Mfl 
idbijyii^af  ..ooniequooccr  adveitit ,  nofi 
efleimpiinite^^iibifilibtiaiQliiato  tJBii 
|ienras,^qpijw^fia  Aci»)^  Empliy-^ 
teufi  fti/iitotimdaiqoia  lpcoodH^ii^ 
commOTic  cmphytcuta  renetur  reflH 
omnino  fuftcntans  »  faltocn  in  eo  #aM 
tu.,  inquo  cam  acccpic<^iOcriuiiva« 
<ft  ^8ttiwieami^pori|>i»wlf^;i 
CifB^V  qua;  :p3^  fe^  Aib  ftedoi  ^ 
9mntn6  pertincrene  adproprietlrionp 
aiaiqiic  ulla  obligatione  cas  Con^ptfn^ 
(acidi^  .  Vide  apud  idoi^' 4^7^^ 
«4ifMh;&:G«ldaa!i&.nq«ter  , 
41«  «v«a;  qn:  obl  rjiatieib^taMgirtilnBm 
probac  ^  &.  pluriprjoxta:  tHaoa  ^iodloi^ 
tiuot  foifefli^£eiiacn  Jniini  dregnb^^ 

.:t^.^Uittd!candcmipi)oott]oikis  pr4B^. 
Mteeaam^louqMmBaMi^ 

pH^atMioin  cda:Bmpbyceofio£  de  pron 

vtdt^ntia,  nbcanduoa^eft  hancimput»^> 
tiOncm  fetoci  iicrt'  debere  >  ita  ut  (1: 
^hisiBmphyceufii}»^ejufve  ftftimatio* 
oooiH^ptstiaiiif inipouvit »  Aon  .le^ 
H^ttif.nepos  t«amiit^qn  impotaie^ 

Ita  decfarairit  pfdtnacio  Lofitana  iia 
nevirectftHiHsneyUK^,  tit.^f,  § 
ubi  flatuic, utEmphyteufis,  qua:  femcl 
venic  ad  collationero  jiivc  quoad  pre- 
tiom ,  quo  finc  empta  %  fi  ve  qooad  me« 
lioiatioflei  >  quat  dc&nAut  io  ea  fc< 
cit ,  non  impotetur  amplius  io  legi- 
timam  fuccciTorum  quoad  tate  pre^ 
ti«m,  U  rocrioratioocs.  Tradit,  ac 
de  jute  etiam  commooi  tooendum 
pcobat  Carvalho  di3§  r^f.  t,  4./«^ 
9.  fp|,  polk.Cabedumfo^  %^dte, 
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flidoiie ,  &aliam  prius  iegatiain  pflnlK» 
dcrit ,  femel  tamum  prarftandacft ,  ne 
•^vskt  prsftatio  in  infinitum.  Ratio 
i^etpeft,qttta coipfo,  quod  pretium 
^Mlidi  Ibit  impiKiiafli  perfiUomAic» 
^edencem  in  Emphystemit^  :fiii^fiuB» 
tmseft  obligationi  iraputatioiiis ,  & 
manct  ea  obligatio  cxtinAa ,  inft.ifuU 
itHi  modis  extwguitnr  fibiigtti»  ,  in  prin» 
mfi9 :  obitgacio  autcm  rcmci.  eactiii Adb 
lir  l^neritibiitfiiacdltirifaMrMr  !«• 
vivifeir ,  4i<]f«fMr  y^^finAli ,  fdijmt. 
flftiXq»ifts ,    trt»m  ,     d<  foluttm^ 
&ita  in  6milide  folutionc  cxpenfa- 
nim ,  qus  foivendc  fuoc  4  fucceAbre 
BttiottCiis  »reral7ie  MoHitt  jurifta  lik* 
u  dtfrimigmip  ,  cjfi^  mm,  14.  fip 
Garcia  deexpenfis^  cef,  \\,  Mumef.^^; 
quos  fcquitur  Barbofa  in  /.  dtvertio^ 
h^^^^msti,  fxrt.  1.  Hum,  ^^-f.  f*luf 
m$»fmmri0,  Co6firmacur»&  declara- 
tiir. » ^quMi^mpuacio^  fieri  jubetur  1a 
pKadiftiscafibus  expraacepto  kjgfti  ad 
compenfandam  inasqualitateoiC.' al||t 
ftUjs  nominamis  >  cujus  patrimonium 
intcromnes  filios  dividendum  immi- 
^iHmipncftepair  nbai  abiiemcompen* 
^|jttioiiemiBtftt«dMirfiIiiiftfiKCddbQt 
mioneiie  fiiuln  patrimonium^satqaea- 
dco  ceflat.  io  tiepote  obligatio  alteo 
^SiCCHTipenfationis,  &  imputationis. 
j^lquilitis.  (acis  excluditur  comraria 
I^OCentiA,  quam  doc4iitL€al4^.ibc«ifU 

evadffftcitp.t^.  depMrtittmihlt'^  ;  ll 
'  .num.  ioj>,  &  Mohnft  - 


V, 


Xbeoiogiu^.  4/^:::iiu. 


i. 


-.jjI  Ow}'  ,  '7t' 

;•;  ..jfi  iui:!  j.v;r.'>f:.'n: 


■  r: 


'  '4fut.md0$t4ku-tittmph/um 


%  IV.  . : 


.  tf^err^  fnccedetts  im  En^ytet^m  purh, 
mtmi0^kmJdm^,UitetmrexiffiEtm» 
fbfttuft  fUvtft-  ntdiUri^  emfirjtemM 
defftnUi  xfecm  Atttem  fiucidmi  im  Emf  hj* 
teuftm  deprovkkittii^fiknnmmmB  ficit^ 

'  St^^^**  itifuentmo  hdredittaem  sJU 
nik,tei$etmf  tutdtlfhMlkftimm.ttiuitfitprM 
viret  k£redit4tis^felim  imfire  extrrtmi 
^•edeftcitr*  dnbitim  Jedetiem  m  imterm^ 
jmxUfroh^iJifiremfemtemidm.  «.38. 
-  ^i  kjtres fmccedit  in  Enfhytei^m  de  fft» 
^fidmti4,^0tmdefkitBmmtit9mtmeiis*i 
tmvit ;  tettniir^Mi  deNt*  tbfkii^  w  ttA 

^tnphpeH/iifmttdf^etim^^ttttttmmt^ 
iitftmttUttmtimipy  .u  .-.h,^^:^ 


QUarta  qusftio  ,  uci^m  hftRcf 


emphyceiutt  teilein»  ejiii)cte*i 
ditoribus  ei^'  Emph^^fi ,  >tiy 
quam  per  cjus  mortem  fbcttfllt .»  Ref- 
pondctur  cum  cada  diftinai^ne ;  tfua 
ad  prascedeotes  quarftiones  rcfpon- 
»nM'f  «fiuritem  ,  fi  Emphytcufis  fic 
wadltBfift,tfefieftfif^ytM«iMcaA^ 
•Am  fit  cx  paao  &  frirb^ideritiA  icfi 
commu  nis  Doaorutrt  di^mtlA^^fltm 
^5!*V*  ^''^^  ,cradant  Vafafc.  de  fmrl  ^m^ 
fkyt,    43. ».  5.  <Jama  decif  k.  ^  nkm.  u 

«5  Mol.^^.  477.  rnim.  f.  Ratio  piiOMf^ 
partifc  eft,q«ia  hsercs  fiicccdit  univWft- 

lircf  dcfunao,ctiam  <tiid^diiatooesifc 
obl^iooes  paffivas ,  &  fic  maUct  ob- 

«i«  debiris  folvcn- 
*i»>HaMA  jastft  Wi«f  Iftiiditacif, 

ficmn 
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Difp.  V  SeGt.  II.  §.  V.  40X. 

ficum  inveotartoUlam  adivic>  uc  apud  5.  fi  hjeres  fuccedat  in  EinphyccufiRi; 

omnes  eft  iodubiucum:  ergo  cum  Em-  deprovidentia>quam  defuodus  fuape* 

pby  ccufif  hflneditarui  fic  psn  bcredl*  conit  cmit ,  gitc  nidioffavit ,  teaeii  ta* 

litis ,  eiufque  viret  augeat ,  ex  illa  ect**  Ims  luBrcdem  ad  debita  defiiaAI  «S. ' 

am  folvi  dcbcnt  debica  cmphytcutac  tali  Eropbytcufi ,  quoad  prctium,  auc 

dcfun^ti,liccthasres  inveniariumcon-  valorcm  melioramentorum ,  cum  in 

fcccric.  Proceditque  h^c  refolucio,  fi«  hisduobus  eifeda  fit  haeredicaria  *  &. 

vc  Empl^ceufis  fic  h^rcditaria  fimplH  ■dfitiumiithflffedefncniiifiectt.  Ad^ 

dcer  ,fivemiftd,  oc  pro  filijs  hanedi-  tamen  Gama  non  propterca  pofletip» 

bus  concelTa  ,  ut  fpcciatim  advertic  lem  Emphytcufim  capi,  &  vcndi  pro» 

Caldas  fitpra ,  &  Molina  d.  h.    ubi  me-  folvendo  aerc  alicno  patris}  &  ita  judi» 

ntorciicic  opinionem  Julij  Clari  affe-  cacumfuiffe  in  Senacu  regio.  ut  inpre« 

reacis,non  ceneri  baeredcm ,  qui  in«-  tium  meliorationum  ,  quaspatecfi)« 

ventarium  coofiscic  ,  folvere  dehka*  cit  in  auadam  fimpbyceiift  aomina^ 

defuoAi  ex  fimdo  hffecticario  mifii^ »  tioois  filto  relida ,  fieret  executio  proi 

quando  hacrcs  ctiam  extitcrat  primo  dcbitis  paceriiis*,  iaOQ  aucem  iil;ip&  • 

poireflbriperaliqucmalium.quamper*  Emphyteufi.  -  - 

iblum  poflcflbrem  ulcimum. 

3'     Alia  pars  tradicc  rcfolotionisetiam-  Vtrkm  qu£nd§  Bmpbfteufts  efi  divifi* 

pcobatur  fiicil^,  quia  EmpbyteDfisdo  >  dtvtdenda  fit  £amdiit§r  iMfr 

pfovideoiianoopertioetadh^redcmf  fittieffons  j  vel  ftlMm  jmi$S'  " 

lyeque  h^rcs  illam  obtinet  a  poffcflb-  '  ftrttones  httriJi^ 

re  defunflo ,  Ted  tancum  a  domino:  tarsMS  t  •  <.  • 

hgrcs  aucero  non  tenetur  ad  debiu  de- 

foQai,oifitaot&me]ieioth«reditate»  §.  V. 

&iuxca  vires  illius.  Quod  intellige»  •  . 

h  invcntariura  confccic  :  Undc  hacc 

fecundi  pars  nodr^  refolucionis  fo-  .S  U M MARIUCH^ 
ium  procedit  finc  dubio,  quaodo  00- 

vat  emphyceuu  hsreditafiem  aoceod^-  Emfbjteitfis  k^reitiurig  dMdim  iim 

fvris  adivjt  ad  benefidom  inrentarilb:'  $tr  teiMttit»  jmet*  fmsmen  hmtdSterim^ 

Sienim  iOveotarium  non  confecit,:  ^r,  ir,  40.  * 

tqnc  vcrius  crcdo  contra  Valafcum  fmf,  Idifue  frocedit,  licet  EmfhyteufisfilHm 

^Gzxmm  di^  A  decif,  5.  «aw.  3.  tcncri  fit  hdreditMris  mifl}  ^dr  fi  Mliqui  teneint 

debita  dcfuodli  eciam  cx  ipfa  Em*  hutc  e([e  dividettddm  freftrtihtss  dquAli'. 

phyccufi,  quensadmodum  exaHfs  bo*  fcr#.«.  4«. 

Disundecumquehabitis.  Namhxres,  Emphyteufis  de  prevideMtid  ,  qntni§ 

qui  abfque  invcntario  h^rreditatc  adi-  divifibilis  eft  ,  dehet  dividipre  ptrtihm 

vit,  ad  omnia  dcfundi  dcbica  tcnetur,  dcfusiibus  inter  fuccefferts  ttiem  hsdfin^^ 

ociam  fupra  vircs  h^reditacis ,  non  fo-  ter  infiitutes,  n.  4». 

lum^ iAfor«excerno,  in  quo  taot&m  id^  BtemtmftUhinrtgnt  Ltftntsd  im 

^ multitiadtetttttw^  1  fed  etiam  in  -  feror  Mmfhjttaf  Uttrtt  wmnhutimsiis ,  ennttsd» 

Cpofciendi^  >  &  ante  judicis  feotenti^  *  wtmiset  td  ttm  nemintse ,  decef» 

am,ucciimCovar.  Valafco , Gregorio  ptcum  teflitments  ,  inqus  plmtt  Isnrtntt 

Lopes,  &  alijs  cradic,&  bene  probas  txtrtnees  reiiiiuit,  H>idem.  ^ 

liXo\inxttsntud^ft,%\f.ts,%%,  .   

%f  ublUod  eci^^BsbfNilM^ercendnm»  tJaibta quasmo  , eftotrfiqiilii^ £^ 

qMad  bcne  obfekvac  Gan^a  d,  dte'sf,%if  V      do  Emphyceufiseft  di^iAitisf 

/11.4.^5,  &GxeQMoi,ii&  ij^.  ^77'^  vdmiaiflftVelfoiumpecAftiBHiiioo^ 
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^a^.  n.  Pars  De 

ucinhoc regno,  dividcnda  fic ffquali- 
terintcr  rucceflbrcs  ,  vci  iblam  juzca 
porcionH  hflBreditafiai  f  Rcrpondecitr 

cum  (^pe  rcpecica  diftin Aionc  >  fi  Em« 
pbyteufis  f;c  hcrcditana ,  dividi  dcbc- 
rc  juxca  portioncs  harrcditarias  ,  uc  fi 
ex  duobus  h^redibus  unusfic  inlticu- 
tiisUiduabttSpartibtts  hfreditads,  al- 
tot  vtfr6  iouna  ,debere  illum  accipe»' 
re  duaspartcs  Emphyccufis  ,hunc  vc- 
ro  unam :  fi  autcm  Emphytcufis  fit  cx 
pa^o&providcncia  ,  dividcndam  ef- 
ft  ^qualiter  imeromncs  vocatos»Ucec 
iiifqaaltierfintioikicati  io  bflcrediute,' 
11C  in  ptopolito  exemplo.  Prior  part* 
hujus  rcfolutionis  quoad  Emphytcu-' 
Cm  purd  h^redicariam  clt  indubicata 
apud  omncs  ,  uc  apud  (lacim  cicandos 
v«dere  licet»  SiioiiCttr  eie  t,  t.  C§d^  H 
impnberim  \  &  Miijs  fiAftittttUinhus ,  & 
tx  l.  tfui  tibffis ,  §.  hd(  vcrbo,  f.  de  vit/gS' 
ri ,  jun^  l.  itemfradii ,  jf-  ftmili^  er  if'- 
f«/»(5^,<j  &  patec  racionc  l^pius  inculca- 
ta  i  quia  Emphyceufis  h^rcdicaria  per- 
tioetadhsBfeditacem»8i  inilla  conti- 
nccur ,  quemadmodum  aliabonalil>e* 
ra  defun^bi;  crgo  qucmadmodum  c«- 
tcra  bona  ad  hacrcditaccm  fpctftancia 
juxca  porciones  haercdicariasdivtdun- 
tu(  fica  etiam  iUa  Bmphyteufis.  * 
Si  aucem  Empliyoeofis  fic  ha:rcdi.- 
4*  taria  mifl^ ,  uc  concclTA  pro  filijs  ,  fic 
dcfcendcntibus  hcrcdibus,  credicMo- 
htizd,  dij^,  ^j7,f!ttm.  i. dividcndamef* 
fepartibtiianinalibosetiam  iocer  iof  • ' 
qualtttr  inftitotos;  quod  eciam  loqneo- 
dode  Emphyteufi  ecdcfiifticaprofe, 
&  filijs  harrcdibus  acccpra  cradic  Pc- 
rcgrinus  trAci.  de  fdetcommiff.  nrt.  6.  »., 
17,  fnc ,  ad  tvicntcm  Baccholi  ,  in  /.  ut 
i§fk\mnid:    ^,ff,  it  tfnit  Uknt,  ubi 
dicit ,  fi!ios  fuccedere  in  hujufmodi 
Eirt  phycculim ,  non  ut  ii^redcs  pacris , 
fcd  ex  ftipulacionCj/cu  convcntionc 
cum  domino^.cui  pac^TConcratre  noa 
poceft.  Idem  ^detur  feocire  Caldas 
^\d*  MMiimtii  if.-  ly.  dicens'ita':rc* 
'  fblvere  Socioum  juniorem  ,  quem  vi- 
^lmnPilipQOiii  cittnic.eu»m  pro  fiSi^ 


Eoiphyteufi. 

fententia  Covar.  a.  v^iimwt ,  r.  \%. 
4.  v<rj,     gb  ettdcm^  fed  re  vcrabic  Au- 
thot  id  oon  diat.  Neque  fandamea- 

tum ,  quo  Caldas  fcribic ,  ita  re(blvefe 
Socinum  ,  id  probac ,  fcd  potius  oppo»- 
firu  rundc  crcdo  madvcrtcncer  (crip-- 
lum.  Quidquidautcm  cicati  Dodorcs 
lenfbrinc,  eodem  plan^  modo  dividen- '  * 
dam  efle  credo  ejufmodi  Bmphyten-* 
fim,  acque  hfredicariam  fimpliciccri 
quod  proculdubio  fcncic  Bald.  //;  /.  //- 
bcrt,  Ced.  dc  oper.  Lihert.  n.  31.  ^  yj.^^.; 
tibi  pr^di^tam  Bartholi  opinionem 
acrlter  impugnac  ,  conceodieos  filios 
iuccedcrc  in  illam  Emphyteofim  ut 
ver^  hasrcdes  pacris,  illamque  eo  iplb,- 
quod  cft  hazrcdicana ,  cITc  jus  pacrimo- 
nialc,  inquopatcr  poccft  filio  pr^judi- 
oare ,  feotitetiam  plaodGreg.  Lopcs  tn 
i,  st./ir.  %.fwi.  5.  verf,fedtiMid  ftflij^  ubi 
ad  mentem  Baldt  dicit,  quod  quando 
in  invcfticura  vcrbo .  filtis  ,  adjeftum 
cft,  &  ha:rcdibus, fuccedunc  fihj  in Era- 
phyccufim  pro  parce,  in  qua  func  infti- 
tuti,&  Vala(cas/r«^.^/iif^  tmphyt.^, 
41.  «.7.  ubi  fine  ulla  rcAridiooe  affir* 
mac,  Emphyreurim  h^rcdicariam  di- 
vidi  inccr  h-trcdcs  pro  harcditarijs 
porcionibus»  6l  apcrcius  ttAli,  de  fntrtu. 
tinuhm^i,  t<.  «.  ts..  obi  doccc,  quod 
qnando  altqnis>con|agatas,  qai  nupfic 
pcr  chartam  mcdiecatis,  habcbac  EitH- 
pliytcurim  acccptam  pro  fe  ,  8c  filrjs, 
fcudcfccndeotibus  h^redibus  ,  &  fic 
hxrcdicariam  mift^,  dividcndaeft  calis 
Empbyteofis  incer  nxorem ,  filjos 
emphyceuca:  defuoAi  eodem  modo^ 
quo  itb.  4.  Ordin  re^ic,  tii.^6.§.t^.  di« 
vidi  praicipicur  intcr  cofdcm  E.-r.phy- 
teufis  acccpta  pro  fc,  &haTcdibus.  ac 
fuceefibcibiis:  divifio  autem ,  qu£  illic 
prtfcipitur ,  eft  ^ut  per  ^ftimationeitf 
fcrac  uxor  mediecaccm  Emphyceufisi 
alta  vero  mediecasdividatur  intcrh^- 
Cedcsemphyceutxdefundi  juxta  por- 
Ciooem  faapreditariam.  Quam  rcfolu- 
cioiiemprobat  Valaicas ,  tum  ezeod6 
14. 4cootrario  feofu ,  quateous  itt' 
iiJtiapi^.eji|s  pacce  oppofiaiai  dHpoiri. 

toc 


Digitized  by  Google 


Difp:  V.  Sca  II  §.  vi: 


mr  inCmphyteuri  accepta  pvo  Alijs,  6t 
dcfccndcntibus  finc  mentione  haere* 
dum :  tum  eciam,quw  ubi  in iucccflb* 
ribus  reqoiriTut  qualiut  b^redit,  eva* 
ditBmphyiiettfishiBreditaria  >  &t>atrt* 
inonialis ;  qudejprbindc  pnri  modo  cft 
dividcnda  ,  &  cSmunicanda  cum  uxo* 
re ,  ficut  alia  bona  patrimonialia  de* 
fun^i  >  cum  quo  matrimoniu  oelebra** 
tameftperchattao  medietatis.  Qoflft 
lyiciofiesiatisftfficaeiter  DoMAtiteiW 
tiam  probantjrtequepro  oppofita  ul* 
lum  vidco  fuflSciens  fundamcntiim. 

A lia  pars  cradit^  refolutionis ,  quod 
CcUicec  Bmphyceuris  de  proVidentia 
divideoda  fic  pro  partibus  a^ttisetlam 
iocer  inequalitef  inftitucos  eft  coromu- 
niflima.  Eam  tradunt  Covarruvias, 
Gregorlus  Lopcs  ,  &  Molina ,  locisfu' 
Vaiafcus  l»c9eiiim  titdtt,  Ji 
jmv  0mfkyt&dUI$  tip.  ftC*  dtfmUi^- 
mukult , ».  tt«  ecterique  conimuniter»= 
Sumitur  apcrtd  ex  l.  Mt  ^urisjur*tidi  f. 
verf.  fi  lihert ,  f.  de  »pefts  lihert»}rttm,  EC 
ratio  eit,  quia  cjufmodi  Emphyteufis 
iion  fpedac  adhcredittttem,tiequede* 
fi:rcnr  i  poffeirore ,  fed  l  dominoi  qui 
eam  conceffic*  Unde  licet  hKreditas 
fnarqunlitcr  defcratur  adhjacredcs  ena* 
phy teuca  defunAi » id  non  tollit ,  quo- 
fninus  confequi  debeaot  Bmphyccu. 
fim  pro  partibos  cqualibw « pfo  Ut  ad 
-  eam  funt  voeati  lkdomiQO,lqii»itlam 
capiUDC^  Hinc  taraen  eitdpe  Bmphy- 
tcuflm  liberas  nominacionls ,  quando 
poilcflbr  oemine  ad  eam  exprcfTe  no- 
mioato  ibo^c  dsm  tsftameMo  »  in^ 
qoo  plures  hanvdea  extrancos  infii*i 
tuic}  quo  in  evencu  deeernit  Ordina* 
t!o  Lufitana, /r^.  4.  ^ir.  r*".?.  t.  omnci 
illos  haercdes  cenferi  nominatos  ad 
Emphyccufint.&c  dividendainefleiflS 
ter  itlotpCiitftiaaationen)  iusta  po^> 
titfoes  ,)n  qiiibot^erintldilicuci.  Q^f 
Icgem  dcvlarc  ^  jurc  communi  dicic 
Vaiafcus  didicj,  43.  n.  8.  quia  cum  non 
fic  h^redicaria  ,  dividenda  non  erac> 
loxcaportionesh^iediiaiias ,  led^qaa* 
incer  omnes  b^des  i  Ucec  io^. 


qualicer  inftitutos  juxta  diihnkiferf.  0 
iiberi  >  ac  fatis  ^quam  *  &  juftam  ciTd 
iltam  Ordmationem  »  bene  ^rtibat 
Caldas.  de  mmiM^  f  »s|»    tf,  CcMott 


Vtrkm  kJtHs  m^itmkt  Ht  N  ceHM 
ed  fynfkl^tnfim  idt/Mr- 

i.  VI. 

SVMMAkitJ^M, 

Hefilvititf  ^it/tjfid  Htgtiive  ,  fi  Sifi* 
J>i}yteufis  fit  h^redittria  ,  ififiiiutdd** 
tus  Jit  cth/tres  univer/slis  ,  ^ui  bdrtdits- 

JSjudf  En^kyteH/ii/itLjreditiitiimip 
^  ef  ematfi  p§  jtl^*  AdreMiti^  «mi« 

iitjtitatus  in  re  certi  h^tie  potejl  dd* 
mitti  *d  Em^hyteufim  de  frevidentiiti 
i^demt 

SBtta  quxfVid       ,  utruTn  hitti  4% 
inftitutus  in  rc  ccrca  ad  Emphy- 
teu&m  defundi  admictatuf  j>  Ref- 
pondecor  ^  non^dmicti  ad  Bm  phyceo^s 
fimh$cediUUisbi)i  quafidofiiBtit  datoi* 
coh^res  untverfalis  :  ddfifiicti  autcm 
ftd  Bmphyteufim  dc  providentia.  Ita  .  * 
Covarruviasi.  i^eridrum^  cap.  %%.  ».  y; 
Grcgor.  Lopcs        »8.///.  i^ptrtitd  y. 
««ffo,  O  de  fmlhaMMi^rf  fed  quid 
fi  Jflij ,  Valafcus  de  jure  empkjfit  q.  41* 
fne  Molina  didA  dfp.  4.77 ^  itum.  & 
Caldas  de  Homihit.  ifi  14^  k  num.  \.  ubi 
priorem  partero  tradic§  refolutionis 
latd  eimttovertit ,  ae  motcts     ea  tfrr 
latiSi  itl^  tiodem  ittpleaitor  k. 
quavis  non  defirie  *  qui  optiefitdm  fcn- 
tiant,falccm  quando  Emphyteufis  con- 
cefla  cft  cum  gcminationc  vcrt>Orum  ^ 
.  fre  bdredifms ,  & /uccejforibust  Ratio  ve<' 
fiftiMt^  teftilutiottis  qooad  primant 
p«ciem«ft,qoia  inftitntnsiiifeGerca, 
U  4  dato 
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404  ^^rs  D 

4aiifrcohere^e  ani  v?rralt,habcr  viccm 
lcgatarij  ,  &  (ii<;ccfforis  parciculans , 
/.  qMftitiy  13.  Ctd,  de  hAred,i»J}it.  Em- 
pby  cnif^auteiMixToditMiafoliini  per> 
noet,  &defefii  «cDfeniff  «d  proprio» 
baeredes  ,  quales  untatnmodo  fiint, 
qui  inHituiHUur  umvcrfalitcr  in  tota 
liaprcditacc,  aut  in  quota  illius.  Si  ta- 
snco  infticuco  io  re  censi  noo  fueric 
tdatut  cofuercf  univecialis  ,  aot  lioet 
ditiislltyluefeditateiDflon  adieric,  in 
caHi ,  qno  eam  ooa  tranfmittic ,  vc! 
cam  repudiavcrk,  amante  tcftatorcm 
xnorcuus  fucrit  ,  tijnc  inllitutus  inrc 
certa ,  di^am  Coiphyteufim  obticec , 
tttbene  C«idas  fnffM  ».to.^  ii.^  f.io» 
|r.  %,  «f*).  &  Moltna^««LS.  quia  in 
tali  cventu  cFIiciturbaeres  univcrfalis, 
&  totam  httrcditatcm  confcquitur, 
fummoto  'nomir^c  rcicercaB,ut fumt- 
tMtitl ij ex  ftmde.f:  it  IwtiAtii 
wfitmwik ,  ^  /.  [i<\ws  frtift  ^f*  eulTre- 
Mimnm  ,  cum  fimilibus  ;  tradicquc 
communis  fcntcntia ,  quam  lai^  cj^pli- 
catMolina  tento  \.  df/p»ftS» 

Alia  pars  rerolucioiiis  circa  Em. 
phyteufim  de  providentia  inde  £icild 
conftat »  quia  cum  ad  facced^fidumi: 
in  ejufmodi  Emphytcufinr)  non  rcqui- 
ratur  qualitas  hajrcdis  ,  faiis  cll  quod 
aliquis  tic  vocacus  in  invellicura  ,  uc 
ppmc  in  eani  (ucqedere ,  lieec  non  fic 
uilo  modo  haercs. 
44  Scd  quid,fi  Emphyccufis  fic  ha?rc- 
dicaria  miil^ ,  uc  acccpca  pro  fc  ,  &  fili js 
haeredibus :  Barchol.  tn  L  >*t  jxriijurMM^ 
di,  ^,fililreri^tium.  6.  & feq-  {[.  de  4tper. 
libcrt,  conftaoter  doeettqaad  fiUusin« 
ftitucus  io  re  cerca  ,  fuccedif  pro  fua 
partc  in  ra!em  Emphylcufim  ,etiam  fi 
babcaccohaircdcm  univcrfalcm  ,  &  I»- 
Cccpatcr  c:fprcilc  dixenc  »  quod  circCi 
cofl^entustalt  rcKCM^^  enii»  SmiIip' 
(alen;  Emphyteurim  non  per cincrc  ad 
filiuin,  ba;redem,rcd  uc  cA  filiusbar» 
bcns  jus  qua:fitum  cx  vij;ore  iiipula- 
tionis  patcrna*,rcu  conccffionis  domi* 
jiicic,  concra  quam  p<^trlf  diipofitio 
nihU  vj^leTr        .  ,  .  .1 

»  I 


Emphyteufi. 

Contrariora  tameo  fuftinet  nieri* 
to  Bald.  $ml.  Itbevti^tt.  i%.  i&Je<iq.f  dt 
tfer,  likert,  C3c  coocrario  fundamentoi 
quit  ciim  huiufmodi  Emphyteofic  fic 
concclTa  pro  filijshcfedibat  000  com« 
pccic  iilis,  nifi  ut  baeredibus ,  quorunk 
nominc  non  vcniunr  infticuti  in  re 
ccrta  ,  fcd  iolum  inrtituti  in  quoca  hac- 
reditatis,  /.  fudddm^  §.is  *utem^ff,dt 
tdttfdtt  nam  quando  aliqaid  datur  bae-' 
rcdibus,  nomcn ,  hsercdtbus,  nontam 
dcmonftrac,  quam  diftribuit  .*  inftitn* 
tus  autcm,  qui  non  habetquotam,  ni- 
hil  poceft  proporcionalicer  diftribu- 
ere  ,  vel  fortiri,  /.  1.  Ctd,  dt  imfiihtr^ 
^  Mi^s  fiik0it,  Et  fic  filius  inmtucot 
ii)  re  cerca  pro  nuIU  parts  poceft  pe-*' 
terc  ,  &  dividcre  proportionaliter 
di<ftam  Emphytcufim  cum  vcrishare- 
dibus.  Qiiod  ft  dicas ,  binc  iblum  pro- 
hari  inftitutam  in  re  cerca  non  pofle . 
dividere  uc  hxredem ,  &  pro  portionl- 
bushasredicanjs,  cum  hacrede  univer^ 
iaiiier  inftiiuto  :  ac  vcro  non  toHi  quo- 
miouspoilic  divtdere  asqualitcr  illam 
Emphyccufim ,  ut  eft vdeatus  ad  illam 
per  llipalJacionem  patemam ,  &  con* 
ceflioncm  domini.  Rcfpondetur,  oe. 
gando  airumpttjm:  nam  quando  Em- 
phytcufis  eA  accepta  pro  filijshfredi- 
bus,  non  cft  ftipulaca  pro  iliis ,  nifiin 
eventu ,  qoo  finc  hcindes ,  &  pro  ot 
fucriot  haercdcs  ;quod  folnm  babet  lo- 
cumin  infticutis  in  quoti,utprobatum 
cft  .  Unde  ciim  filius  m  cafu  propofito 
noii  iic  hsres  in  quoca.  fcdfolum  in  rc 
certa ,  oon  cenfetur  talit  fimphvteufit 
AipulauproHloi&fic  ndn^m  ex 
inAicucionc  jfiulneqttees  Arpulacione 
ullam  cjusparccm  capcre  poicft.  Ac- 
ccdic  quodcalis  Emphyccohs,  co  ipfo 
quod  eft  haeredicaria,  jus  patrimonialc 
ceoretor  ,ut  nocatidem:Bald.  mmt.  jj. 
&  diximus  %.fretced.  HMm.  41.  cum  Vt« 
lafco  ihidem  citgto  ,  tale  auccm  jos 
,  npn  capicura  filio  ,  nifi  ex  fucccf-  ' 
fione,  vcl  diipoficiooe 
•paceroa* 

SBcno 
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SECTIO  TERTIA,  • 


,     in /uecei/toHe  Emphytet(fis  e^m  . 
stieuandot  ^tt  uni  eotum 
fr^eiegamU? 


m 

Im  fttccefiieue  EmpbjteMjis  pare  hare* 
pt^fefMe  Petefi  p4ier  /Uijs  ptsjndU 
^rui^  mfme^itm  kmnemUkm^ 

fer  nltimsm  volnntiUm  pot^  ptUf 
prdjndiiere  fUjs  in  EmphyteBft  pnrei^- 
ludikiriA  relin^nende  iUtm  txtrAnek ,  ne* 
luetdhte  indiget  mf9$  cenfenfu  demiuh 
epiu^fi,  '  ^ 

feteft  etiim  ptter  prefuikaeA  fi^  im 
£ mphytfufi  p»r}  hnredtttri*  per  dlfum  intef 
vtvfis  e^  c9nfenfn  demiui  ^  Miemmd$  eim 

i9^f4me»s,  ».j^6.   

£um0d§k$edAiAkUtUigi,JiAie* 
p^jpnfs  fiiif  dlkMfu  timU  iueirMkmf 
umtem  n,  ^6. 

De  Emphytenft  mifte  bereditirii  ic^ 
ceptipro  [e  ,  &  hsredikm  s  fe  defcendenti^ 
m  >  pete^  piief  difpeum  iu  pnjudtctnm 
fiUm9m  g  ilieiniMb  UlmiU  cenfenfn  dim 
miui^  tpmdemcefuHus  eft  id  tiikrem  eli* 
enitienet  fWtl  tisU  tmum  ttmfrsdtgeaek* 
»•♦7. 

'  Hdut  ifere  refekttonem  mnlii  Umi» 
Um^mimpemedmiiuiudt  ptUtMmpijp* 
mufm  tlkuiffee  im  tlitfuem  edttm  'itt^ 
vectOUm  iu  invefliinri  ,nt  inextnneMm  t 
citm  felim^etucefit  prt  defetudtuUkm* 
m.  48.    .-.  . 

r'..Sed:btue,iimiiitieuem  rejicii  Auther 
metkjti  m,^.  •••''• 

.  Ad  legemdim  Hmfkitt^  mdffk  4e> 
mdttttiim  ilicni  ex  VKitit  ,  eeinve  nnl 
epnim  pr/de^Andsm  in  prjtjndicinm  iii§» 
fime^ueu  indiget  pHer  ueve  ctnfeitfn  dt»^ 

dH\  iMfemA»m%'  MmphjteufifMi-^fk' 
Bca 


fnemliht  de  cemprehenfis  ht  etttctfrtni 
enfhytemicit  ftve  titnle  deumtems ,  fiv^ 
f  60vjr.4/i#,  ututftnecifiirim  teufiufisedt*' 

^tmpttiihmkettevifimipetefipti 

rertrsmferre  Empbyteefim  iCceptimprefe^ 
t!r  biredilms  kfe  defiendentibus  in  qttemtik 
het  dtfieudeniem ,  rtitm  femottsrem  ^  id-^ 
fir  etitm  iifym  dmini  cenfcnf»^  etdm 
mm^ftvfm^ 

Hf^t  qnflfcnio  eft  vatde  tffioii  4| 
praBccdennbus»  &tdeo  ad  cjus 
re(b!ucionc  dilliDguendurti  Th 
miitaer  cft  Imef  Einphynurim  purd  l 
iMlt  mi(UhzKditartaiB).ircl  IbMlMte 
provtdcntia.  Prima  ergoconclufio  Htl 
Si  Etnphytcufts  fucrtt  pur^  ha:red!ta-i 
ria ,  pcrinde  potcft  patcr  prajudicaM 
iilijf  10  cjusOicceflliooe»  ttque  in  fuo» 
^•fioM  bofloixitti  Miieraniai ,  quasini 
fiio  patriflnotiiibJttbeci  Ica  coittnQtliiiii 
tcrDodorcs,  Ot  apud  Infra  citanddf 
vidcre  licct,  ^ia  ^fmddl  Emphytea- 
fis  Don  diflferc  ik'  boni$  llberis  quoad 
^teJblt^'  difpoflendt  de  illa  in  pra:ju« 
dicittnffltioriim^  Ddde \ti  prlinli 
ttt ,  pbflc  patrem  pratjudi<fare»li!f|$  ia 
cjufmodiBmph^etift  pcfultfmirti  Vo^  ' 
luntatcm,rclin(jiicndoillam  cxtfaocis* 
Nequead  hoc  indigec  novo  eofifenni' 

domiiiii  cftfltfiif  fBfomttfflaninttphy» 
tcuticoim  condteflei^qQlbiiftiRs^' 


quc  h£fedibuy;  ietlnt»  excraneis^ful^ 
quibus  etiam  comprchenduntut  lega- 
tarijjuxu  probabiltorcm  fcntenciam* 
q^i»mktt^immviidi{p,pricidfe&.  f.§. 
4»  i^»  4»  tTode  crilini  M  hailc  imphy-^ 
teufiin  extraneis  IegaiidAai%aAtitalfitP> 
iionim  prslegandam ,  novus  domint 
confenfus  necc(rariu#rtofi  cft  ♦  eo  Ve>6' 
accedeAte ,  nemb  eft ,  qui  hanC  potei^ 
tneitf  legandi;^  6c  praelcgattdi^isgjj^  , 

bntUt  ^rbefterea  pjbfle  piXttW4A. 
CUdf  domini  confenfu  filijs  prstjudica* 
re  iti ^adcm  Emphyteufi  per  aAUm 
inter  vivos ,  vcndcndo  illtm ,  aut  alio 
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Quod  fatispatet  e^  quotidlana  praxi^ 
^  C^niUc  ratieBe  i  quia  cum  talis  Em» 

illam  rdinquere  quibufcufnqochiBrc^ 
4ibip;«tiatn  cxtraDcif ,  non  habcnt  ii- 
lij  |us ,  ut  ipfis  Tclinquatur,  aut  confer* 
vctur :  ii:  ita  fi  acccdatdominiconfcn- 
Aii  iJMbii  obiUt  «quominus  pateream 
p^m  |n  vlfft.faa.ali^arc  in  pwlb»«ia 
eztraneam,&  fic  prxiudjcate  cQUiiia 
cjus  fucccflRonc  ,  perindc  ac  fi  effet  res 
|f  Wsi*f??^.&  alioaitilts.  Advcrcc  nutem"', 
gUandO'  ^isct:  bmpbyc$;uiim  a|ie|Lavj$ 
tffi4QtjlucrajttviO.,.ucpet?u  vo« 
lu9il»fe«ar»  au^omaieocm ,  &  per  hm 
^^0ult  lcgitimai.fUis  defcendcQti* 
^os  ,  aut  afcendcntibus  ,  irntari  poft 
eiiis  mortem  talcm  atieoationem  pra 

npvn  ,  pcrnnuciitipn^ro',  &c.  na»potc(t 

poftca  jrripugnarL^aliSiiilhinatio  tam- 
qyam  irK>Scis>ii,i«te)ii#idc-fcqucrciut 

^BA^vim :  detnmlitio,  pr  o  ut.iMniii-il 

^  i«^  <?i^i|ihi«li<miftiMi^l>t>us  fcr* 

vipdu^i^ft^ipxomtilqmiifcnmtiar  ' 

■         Secunda  conclufiOv  bmfjhytcu- 
iW}  fn,  hscrelijsftria  mtfte  acqcpia  pro 

Iws-xPWftifftff  ^^liw  «Bfpoefre.ia^ 

pi^Q^iidk'^  ^K>fum^aHeaa^dOritlaoa(  ■ 

ti^  dX  .^d!^«lo«5in^i)«n*:topis ,  vel 

■-  uni  corunv  jLJSin  pf  05ifg)*tWv,>.  UaLo- 

0'!i  ^iio  poftrcHiii  W©^orc5,  licct  lo- 
^qM49tur  35>>o;u;c  (ie  Kinpliy^cufi  hx- 
.lij(ijnaf'fc%>;piocqiciuii!a  fub  cigcsjQf.aj-j 
'  ijf^%^i^fi^ion4fc»i>t;^^recl^it»i^ 


tradita  conclufio  communls ,  utaflir- 
mat  Mohna  /«/r^n  Vuigafc  rllius  fun- 
flamentnm  eft ,  qoit  io  ejufmodi  Era- 
phyteufim  non  poteft  fuccedcre  filius* 
■|\iu  fit  hsres  patris }  fiquidem  fo!um  cil 
concelTa  pro  filijs  ,  &  dcfccndcntibus 
hacrcdibus:  harcs  autem  fa<?lo  dcflinc- 
ti  contraire  non  potefl;«  /.  cam  }^  m»» 
tre,  Cfd,  it  fgi  vmdie,  /.  ex  qus  per/ojit, 
fi  dt  reg,  'i»fii,  ibi ,  Ex  qua  pcrfcnt  quis 
lacrMm  feHlit  \  'r]ns  fd^ftim  ftjtffAre  dehet  ^ 
«  cum  fimilibus.  Igitur  fi  patcr  Emphy- 
tcuAm  ahcnaverit  ,  vel  praelcgavcric 
itepoflunc  fitij  talt  «lionatloni ,  vet 
ffoJegato»  concraivvi^  fic|MlMI'^ 
ter  illis  pra;judicare  in  fiiCCeftotte>tdU' 
lisEmphytcofis. 

-  Limitat  hanc  condufionem  Covar  a\ 
4»&j».vtrf,6cl».vinftrtw  ,  Valafc./if/M 
«l^  verf,  iitHdidit^dLCM.iili0dfmf/f^ 
iS. ».  a}.  cum  Decio »  &  ali js ,  ut  non* 
pfoc?cdac  ,quarido  patcr  Bmphyteorira 
^tcfiavit  in  aiiqucm  ad  camnonvo* 
<acum  sin       iavcAitura  1  ut  fi  eam 
alienafl<:t  in  excraneoa.,cilutf  AMn^' 
fec  cbiice#^pfl6  iiliii ,  &  «iel^indeDCi^ 
buii  ha;rcdtbuft<tiinGieofm  V  tllqtfiuiMli'^ 
poiTc  filium.quantumvis  hae^dcm,c5w 
travenirealicnationi  fatftas  per  patr6, 
&  &a)phycisufim  rcvocarc.  Rgddit  raci-^ 
QMmGiifdaSi  qota  repugnat^idoiKiiiii^ 
CQBccdencis  vo!tinr.isfq«od'4aIij"Bai^ 
jihvreufis  dcvolvjtur  ad  noiWniQaiiOS/'' 
Sed  haC  rattololura  probat-,3\onpofle » 
patrcm  talcm  alicnationem  faccreabf^^ 
qmlOttM  «onfeiiii^tBaBiiHo  iMbda- 
ro|4ii0'taiidem  feoieiKi«m<tcue«nrn*>^ 
nclvi^io-Gmi^re4i^..Coidi  4ti>^if^tu^\ 

tex»is ,  5;  n.  9 ».  ubi  docet  poife  fiHuftV 
ri^vO.c*^*  fcudum  hcrcdirari\Hn  mrftc 
^  patre  alienatum ,  perinde  acfLefioft 
««klM^Q.<t|irovideBti«  :\qaoaiWiiieii 
rofolutioncm  poftca  moderacuci».  jqpv 
^  98.  uc  foftuo  i^rocedar  infeudb  an- 
tiquo,  idicft,  habcme  originem  in  afiw 
pohtfci&vc  ^n^c  alicnanccm .  Ec  :^at4o  »^ 
qua  l^flicswnKK|M|ttreft«qiiia 
peftu  tarisieudi  habenc  iiliioj^u&xfiNiiii 
finui^qw^\^  ili(afcMBr«Uftoii^^ 
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bon  po0unt  ju  xta  regulam  id,  fupd  tMf 

<<^am,  fundamencd  bititur  CovaiTtt* 
tias ,  &  Valafc.  Mr 'ir^MVy  quaoiTis 
■gkion  fatis  rcdedafent. 

'  •'  Nihtlominus  hanc  limitacloneni 
ibrop^l»  A^B-  usm  ■  lnerico  affinfltft 
^0l.in(?4tiij^.47<r.  9'  neccamad* 
lliittitBrlCCes  fitfrd ,  &  cflc  ooncra  omA 
fles  fer^  fcribcotes  in  ftmill  dc  fciidcJ 
fatctur  Pinclas  di^io  ».  ^y.  Quarc  iiiam 
roiicieiida.m  ceo/iio,ii€-eci8W  plaaA  rt^ 
jidc  ^MOm  k  f*  d$  Mgtt.  jwfiMdv 
i^.f^  t5»  1«  ^rr«irr^'»^i)OnroldarpW 
regulam  di&t  L  tmmkmartthdmWU 
utirt  juriumf  CJCtjuietiam  ipfe  Caldas, 
qui  iocis  fupra  citacisnobis  advcrfatur^ 
uiTuseft,  i}.«l^waAiM>  fik  tt| 
ttlMCl4MlM  h^rete  Hatt  coDCradui 

rpater  perfonam  extrancam  admi- 
id  Emphyteufim  pro  filijs  haeredi* 
bas  conceflam,6t  fichsrcdiurii  mir^ 
^ ,  fed  pti(£ij;>ud  ex  fequenti  ratio^ 
m  >  <]aam'  ttadlt  tEebelltis ftfrt »  poOr 
Pjmlatn  CailrcnCcm  iMl^ifiitd  J»liMMMm; 
alias ,  cMm  fervuf^  §*p^fiif  *licifi,  verf.  eg* 
Muttm  ,g.  de  lefkt,  i.  quia  filius  non  ha- 
bec  iui  adEmphyccu&mhcredicariam^ 
eCianil  mifti.  itiltiil  i|y|iit»m  h^j) 
alqoe'aiieo  (oHmi  pttftvllkiciempacris  / 
ocgo  abce  iltias  .mottem  iwltttm  filii 
|us  obftatj^uominus  pater  dc  confcn- 
fu  domini,quando  ad  validam  Bmpfay- 
ceufis  alienationem  deceiTarius  eft,  ta- , 
leeb  Smphyteulim  ttdlBt  aBeteiie, 
fiQi^tio  in  ca  prseiuaidafe.  Con  Hrma*^ 
'  tllCprtm6,  quia  fi  pater  ultra  dida  Em-* 
phyceufina ,  notl  rdinquac  bona  fu£- 
cicDCiapfo&itdcbicis  foLv6dis,  tenen« 
cur  fillrea  ^lvere4z  iK*%npbyceufit 
«roitm«««MmiiHi^Dti*itmdldlmw 
fiEt.  />r^r#/f  ;4vVttd^oflanc  eam  vemi 
^re,  &  ad  id  Cogi^  oc  ex  pretio  fatia^ 
ciantcrcditiribus  paternis :  ergo  afor* 
cioci  ipfc  pacer  6aa^>^^.i[codore».^ 

dltootes,  ceqitifito  pHi]tilQMlM^i)lma! 
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fitumadtllam.  Cohfirmatar]fccund6\ 
qtliafi  fiH$  haMcm  ius  qusefitutu  ad 
mttm  BmphyfdMm  ,  propcer  qtM 
no|i  poficc  pacer  eam  aliei^ace  fo^^l^ 
ruavpr^)udicium,fequcrctur  ,  quodc- 
Ciam  pcr  cxh^rcdatiohc  ex  juxia  cau^ 
faillls  t«rteiudiiadf<e  nt>n  ;^iOirct  in  tali 
^mphj^eiril^  fitUirjb%6  iil  Bm^ 
|>hyceufi  ec  |yr6>1ddntta.:tt»lil»qffbit 
^utem  dt  fal$u«Fi«CCOIilhK^  diAit 
jeBiene  prMced,  -  •       " ' 

Ad  legandam  aucem  eiufmodi  Em-  5% 
phyceufim  aiicui  vocatOi  eamveprs* 
lefatodam  unt  fitioliim  in  aihimm  pt^^. 
iudicium,  hOn  in^Bigct  pater  novO  con- 
fenfu  domini.  T^4m  licct  calis  Emphy- 
teufis  fic  h^rcditaria ,  utpotd  cbncefljl 
pro  filiji^&  dcfcdndemtbus  hxrcdi. 
DUS|  id  non  tiallit,  iiuomittiii  es  vi  talis 
ibnctfKomr -ipiW^imliiPBite  wiwSh  io^ 
gari  s  autprelcgari  1  fiii|uidsm  ^ttcjaa» 
fiipra  n  ofeavi  muavfe  piobatum  tsftojji^^  • 
fraced.  fe£f.  f.  §.  4..  quando  in  invefticu«' 
ca  domintts  codoedic.  EmphyceUfiol 
pto  lucitelbbusj  ethwfriegditaHollsi^ 
ietur  coaApcehi^Ddate  i  &  ide6  lioil  «ft 
nccefTana  nova  ejus  licchtia»  tit  blii 
Emphyteufis  poflit  lcgari  ,aut  prilc- 
garicuilibeci^dquemsutkaercdem  iusA 
m  UmeftitaiYam  ttMfiiBliltpoflet.  AecoA 
dM&od  geiietoiicer  Idqttjdt^adtNml^ 
ier6ndam£iht)liyceufim  in  (^uenlibiii. 
dc  compmhenfitsin  cdnceffiohe  bm^ 
lihyceutica^five  dciilo  doQattonis ,  fivd 
quovis  aUo  ^  tioii  requirici)ir  tcmfenfui 

tire  Doaoret  i^Ctttfiidifc  BaAofil 
nfufruein  j  5lj ,  nimi  Hif,  f»tm4  mtttim^ 
ubi  alios  refert,&  reddit  rationero.quia 
a  priocipio  vidctur  domihus  diredus 
oediflelicmitiam ,  htBmfohyttufis. 

fieAfimat  traafira  |iieicc.|t|iii^ 
tticerior  domini  confeiBrfilftjiofi 
Fitur.  Ex  quibus  colligo  i  etiani^  bnlfC 
aftum  alicnationis  inter  vlvos  pofiedi 
patre  transfcrri  dldam  Emphyteufi(m 

lA^vicmlttiet  i4^ip  ir«(pttii,  eiu^^ 
if4i^ipaidMi^.#«iMi#> 

flwif 
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n*       D«  JSmpbyteufi. 


•^igapy  it  ;<qu«tCflt|$.ait,€oncccl€nci9  vo- 


•u.,-j  1 


hceareJUijs  sd  ttm.    •  •  '  \ 


-  { 


 uy.  f.  (i 


:  .Jllifi;'    .     .  . 
>  ■ 


IBw^tmfim  txfiBt  &  previdemU 
pitcfipMfer  Mlien&re^  etuw  decenfen' 
f^demmi  inprjtfuduietf»^Uef4um  mL  t4m 
'*o§attarum»  ».  5»>  r  • 
1;  Sgpmi§  Mecipktthttbj^tMff  ik^ 
mm^MhU  ^fergwttf^^.  rgvMadpM*. 
ttm  «dje^iim  iu  fiivwfkm  fiamifi  4tmu-> 
^  »blemtU  f  ihidtm,  r.  - 

...  C-mckfi«i  tr4tdft*  nmmre  prdced^Me^ 
mptfMiMr,  wtmtmmm»  pef^k  iMf.dHt^ 
4m  Emphytemffm  reiiutmUre:.m:mtMihiif 
-d^mini  M  freijmlicim  fititrtim,  NeifMir 
mi  etrum  enm  prMle^dre^  Neqnr  vender^ 
tMmtefitute  prfffmivenikdcbats.  Neque 
eircM  iiUaurAMfigert  mm  vecfriim  pra» 
j§dieiw;ifjf9,n:  ""  -  .•.-•.oif.. 
^n-jgjMwrf»  Iwtjtli^mftrfiaiUkeipitt  /y» 
'W^td^  ttiiepkttUnts  fiOfi  certi  nuirii^iti)  , 
mpirp^teff  10  eerttmyrJtjiidicinm  innevd' 
rit  o^rxteiuii  cemeffi»  dd  pliet  ex  dltere 
fgrenu  ,  &  irverfio  miMtleeiAe  gewiteai 
5*        '  *  • ^  *  ■■::':•..  j 

fmtwr ,  Mt  pr&tMilty  etSdttfili  tm  cemefiicne 
emif^remtirs  d0ttm  fh\  ifm4d  mem  peterit 

edieiuriBmi^tetifitM^  iemi^ 

'  iiuJisffmmeltttmittmtrktfSfisiifkltmfri^^ 
•Htt^ilfwWrt/i^  ¥efiliet  prevhi  imeSiefldt  f 

kuctt 


fit/ttkf^eltttie^ 


T Brriacondufio  fit ,  Emphytct». 
fis  cx  pado  &  providcntia  noi 
^ptcft  p€r  patrcm  alienari,  crir 
Am  iSe  confeofu.  doinit^i  io  pra:judtc^ 
Mcliftofiim  a^r  e«a»'  nttovotm  *  uc 
^uando  eft  c<mc^^m]^yU  6e^ ' 
ceodentibus  fmc  mentioncharcdunT, 
Ita  cum  communiof i  rententta  ,  & 
9)Ml(;is  pro  ea  relatis  Pinclus  m  A*.  Cm^ 
ihkmtemMtermis^p.i.m,  97.  Vllfirc.  ^ 
jmrfmmpbjteitt.a.  ^^.  n.  6.  Gama  <^rff^ 
5.«^  7.&  dedf%.n.\.(^  t.&ferm^-pfti 
tetdmi&dedf.tii.  n,  \\.  Caldas  ^^rrjc* 
linci.  emft/ytemt.  c.  zo.ubi  m.  i.  quam* 
plurimos  p^o  ca  rcfeffc,&illamat>iOf< 
Ilitireqttitur  itmm,  ^  vtrf,  ^e  mikiU^ 
mmmt,  M^l.  4^^^l,m.  s.  £f|taf0O 
tem»^.  difpHt.  9.  i-  %.  n.  6.  Fundamffa* 
tiim  cft ,  quia  cx  ftipulationc ,  qua  pa-> 
tcr  Emphyteufim  impctravic  profe,  (jO 
filijs,  qucfitiitt.eaiUMpfis  filijMd 
iain  infempot»pnM|i»fttoliiy«ftitM 
voci^ntur ,  ut  per  cextum  im  i,  qnedcuinn 
qne^.  Nonforum  deverhernm  ohltv^tn- 
enihus ,  Birtholum ,  &  omncs  in  i.tfn^d 
dicitnr  ^ff.  eudem.  Qiio  jurc  neq.ac  a  pa*. 
oe ,  oeque  i  dotfiioo  (^fnMa/A  |>ofluo& 
^oe-fuo  fado  ,autculpa»  /.  id/fmedfm^ 
rmtti,  f,  deregnlts  ]uris ^&  l.  finttli^ff.  Ak 
pttBis.  Ncquc  obftat,quodtradrtBar- 
choius  im  l.  am  Remd ,  §.  tldruim,§,  de^ 
vtrkermtit  eUegeS»  poflc  reyocaripao^ 
xumadieAom  mmvorem  fecutMiii  dof 
Mt8fM«UciBtit*  Nam  hoc  folum  hafael 
locuni  incafir,qiionontntervenit  (lt| 
pulatio  nomine  abfentis  ,  ut  bcnecum 
mulcis  alijsadvenic  Gama  di0tdecif. 
tt;> s.  QuaiiddtlitctfB^liiit.  acoepitfim-) 
phjrteoteiito  <e,»St.filiifci  Aipoiatot 
Hlam  nomiaeiilonM»,etiamab<eotif 
um  ,  illifqoc  JUB  acquirit.  Praeterea 
idem  Gama^^r.  t^.illudfiartho» 
li  dtdum  reprobac  pxsn  alijt,  qui  di-» 
CBQt  efle  ooiijmccoannBaBBiiropiiijoM 

ncm ,  quamvisiBCisiiijabfiMBIis^oip 

iUod  approbcrtt.  — 
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fimvhtead^fenonctare  ia  manibus 
tfomini  inprsjudiciumfllioruno.  Sic 
cum  aliis  Valafcus  dt^^«  6-  vfr/. 
fid  tfUAPtum  eg» ,  nmlto  uUe  mtdiim ,  6c 

idolina  478.  ••••  »•  Anf* 

•litlbtf  itBmMlo,  utctiatm  non  poffit 
Mte»  -ojufmodi  Empbytcufim  prsltf* 
nre  uni  filiorum  in  pr^judicium  alio* 
Wimadcamvocatorum.  Ita  cumBat* 
^oio,  «calijsCovarruvi^»  %,  vtrhm^ 
€».  t8.       »  moiw* 
^flccolilBiirttS  oomini)  attamen  iilo 
ctiam  adhibito  intelligcndus  cft  ,  uc 
IHum  intcUiguni ,  &  (cquuntur  Mol. 
jf»pr*,U  Gama  diii*  deaf,  13 j.  ».  ij. 
Ampliatur  tcrtio,UtctbW.«  Maeffi^ 
tace  p»0  fOlviCDdii  debitis  noo  poffit 
paxtt  baM^  Itmpnyteuftm  vendere  in 
^r«judiciuln  vocatorum  .ut  bcncdc- 
claranc  Gama</rr//.v     ^-J^  ^efJL  %^ 
*.  1.  &  rclatis  alijs  Cald.  de  CMff«^A 
etp  io.#.  4  &Briiai»  Mi  fl^. 
•Ti.  ti*  doccnt,  quamvis 

dan»  patcr  vivit,vcndi  poffit  dida  Era- 
tohyteufw.faitcm  quo  ad  comoditatem, 
&  fTu6tu$-,  attamcncam  alicnationcra 
Iblum  durareptotcmpofe  Vit«  ip^ 
ftltCOaotiB^tliide  oei|ue|Mtciiiiitlio«> 
titatcpowftfiericxccutio  proptef  dc- 
,  bitapatrisinBmpbytcUfi  concellaprb 
filio#oifitantum  pro  vita  patrii,  <ii|p 
mortuo  ttamfilius  rccupcrat,  utbctM 
cumaUjsMcndCliCiftro  infrtxiU" 

Qpod  lliteUigd  ♦  non  folum  quando 
Emphytcufts  cflTct  Acccpta  pro  filto 
dctcrminato  *  fcd  ctiam  ,  quando  cam 
patcr  acccpit  pro  fe,  &  filijs,  vcl  pro  fc, 
&  unocxi4ii»fiiH»,q«cin^legetlt,40i* 
ofifdMfttiittarium  fcotiat  Btittus 
J7  3.  *'*  13*  fccundum  jus  Lufuanum. 
AmpUatur  quarto ,  uc  ctiam  non  poffic 
patcr  pracjudicarc  fiiio  in  dida  Eta- 
phytcufi  pcr  tranfaftioocm.  taa  Oa^ 
i«  rf^a/:  ifii  .^mm  ita  dccifum 
^  tiDSttnmtufitaiio ,  &  dicens  efle 
cummuncm  fentcntiaiD*  quam 


. 

contii^iQiddliit&ato>qB«iiBf^  A 

t*f>.  10.  n.  ^7. 

Racio  harum  omnium  aropliatlo*  f| 
numcft,  quam  pro  ipfa  condufione 
a^Egnivioitis ;  quia^  ctab  iHi)t  i^uaefiV 
cum  fit  ju!5  a>ilili&c3BAcndoin.  ilr  «rtieal 
Emiphytcufim ,  hon  poffunt  uTlo  mcdd 
illo(poliairi, etiam  de confcnfu  domi- 
ini ,  qul  invcftituram  altcrarc  non  po» 
teft  in  praejudicium  earuda  ^  quibus  et 
illa  jos  qoiBfltuni  ttftk  'Ubde'i4ki«a<!ld 
&Dphyteufis  ailc  acoepta  ^foluMii^ 
aut  pluribus  filijs  cjufdcm  marHmo* 
nijjQon  poceft  in  eorum  pracjudiciUnt 
innovari,St  cxtendi  conce/lio  pro  qiii-* 
imMlltiitckaliclbpaiceittt  diV<9i» 
Ib  laatritoonio  ^nicia ,  ut  ^bened^dta^ 
citMolina  liiftd  tlifp.  478.  Mm.  f.  ac 
probatur  latd  apud  Gamam</ira/  j. 
^MM,  lu  dr  fequentibua  ,  &  Caldas ,  di 
tt»mifi*ti$ne,^iinefi.  firmperutdm^ 
wmkimi  «  »im.  ir*  obi  tloiiiraDi  ic« 
folutioncm  tuecur»  concra  quant^am 
fcncentiam  latam  in  Scnatu  Utfitano^ 
aqua  fnpplicatum  fuic  adRegem  pro 
tcvifione  impeuanda»  uc  teftatur  G^* 
mak 

Aiiafch  hdtfh\te^:^mpiiatioheal  f4» 
ponit  Caldas ,  Me  tkjr^  xti.  de  nLtiwB^ 
"'11'  f''*'      proccdat  tradita  cbnciu- 
fio,  ctiim  fi  in  cooccffione  cmphyteu- 
tica  appofiti  fit  claufuia  cOnfbetai 
qoodson  potetit'»c*idi  i^faOP  \iiiiHiarf 
&mt>hyteufis  ibfquedoiiuni  ocMiftilfi^  ' 
Kcquc  enim  argumcntum  a  conftario 
fcnfu  hfc  fumi  potcft,  ^juafictino  domi* 
ni  confcnfu  tatisEmphytcufis  |K>flit  ap 
ticnari  io  pfa;judidoaifiUoMltii.Hiiil 
argonienttti&  1  ^oiiciBalib  ^btffii  hoil 
fumttur ,  quando  fefultat  pfavut  intei« 
le^us  ,  Mcoochius  (•nfiL  tat.  itnmi 
}i4  cum  Bald.  im  4.  Convemicmln  cU^ 
dt  £pifi»Mi  &  Cleriw  ,  U  omnibuM 

u  i.  1«  f,  di  i^i^imimmitkti^ 

inrffdfifie  j  neqne  quaodo  fequituf 
abfufdum  ,  &  abfona  tefolutto ,  Clk* 
das  de  mminAttone  ,  f^y?-  t&.  «.f^ 
&  /CPAbcntcs  t»  (^,  %  «wWr  ,  a.  M^n» 
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JbiWhidt  •fec|uaifeuir  f dbhfcip^  fiex 
illa  daiifula  famereinrargiiniemHmik 
contrario  fcBfii »  vc  pacor  ciim  folo  co- 
fenfu  domini  poflec  prrjudicAre  filiji 
io  diiAz  Bmphyteufi  dc  providcociai 
inxnimi ,  cutn  talis  daufuia  cacic!^  iofit 
^4ii^«liciooe  iuris » quod  tamea  ean 
ilieultaceiii  ooa  prxbeu  Imo-  Gaina 
/ifc/f.  8.  /»,  ^.trwlit,  &  judicatum  clTc 
affirinat,  non  pofle  vcndi  a  patre  io 
|>r^jodicium  iilii  £mphyteu(itu  accep* 
fam^ilifo^  ,uzore  ^zc  fiKO  uttiofqao 
CUBKclaurula ,  ut  oon  poflit  vendi ,  nift 
deconfenfu  domini  sxjuia  illafacultai 
.vendcndi,accedente  domini  confen« 
inteltigi  dcbct  quando  Pater  iilium 
J9on  habucric  ,  vel  quando  ipfe  filtut 
5N>n(eoferir«ContrMrittm'tamcii  vnet 
VaUfcus  dejun  emfhyt,  ^.^y^Mmp.is. 

ftfi  med.  uhi  alioi  fcfiutci^ucopiniA 
^cobabilis. 


m 

§.  II. 

.  SVMMARWiM 

Ctnclufit  fu^a  ptftu ,  tja»d  pster  iton 
ftieft  ff^»di(Me  Jilijf  tn  tmfibyteufi  de 
fnvidmtid  ^  limkmm  frtm§  ,  mifi  £m* 
fhfteufisfitn»vA ^Utp,  fm iffimt  fmnm 
frimisc^uifitM,  n,  ff. 
:  Hdc  tamen  Umituti»  f^icUur.  ihid. 
t  Zimitdtur  fecnnd»  ^nififiifervenistur» 
'^emi ,  4e  naiinthilie  cMufu  retfUgmU  rMf» 
mffmmm^  &metf§»timMm^  ^udm,  fidt^ 
immtSy  vel  frimnsnepinmfrMfeiiimtUtm 
ieiucefum  exciferent.  »•  f6«  ■  "  • 

^tbdclimitatifiirnfrM>ttur.ibid. 
'i-  Iamitutu$  tertio ,  utfi  fiitj  vetdtt  effent 
M  ^tahim  'Wmfhyteufim  .€§irtmfimitu 

'  seihmc  €tum  Umitmit  rijitimr» 

mtf^  .  w.  ■••  \. 


Umifm»  ^t«,iigfBmflftiiiifit fr^ 
fit  ee^iifiutxrg^Mm  ftmmqmntJ^mm» 

Hec  temen  inteUigendum  eft  ,  qttandu 
f4Ser  Emphyieujim  emitfrofilifs,  ^itipH 
dum  ejmfeteftuiem fmeruut  effefk,  thid, 
■  '  Htttitmtem  fater.  tUttum  ttkm  Stit» 
fkytti^m  €M  dtmitif  tmfeufn  ,  iicet  filij , 
fro  ejuiltm  eem  cnt^ruvit  dum  effent  itt 
f»tepAte  jsm  fuefitti  em*mifAti  ten^ere. 
tdiendtienis  ^mfi  unte  alienattmfn  eumH'^ 
iit  ttrmHdifiet.  0, 69,-  .  . 

JJmitmat  ^mmtt  ^  m  nm  fmtdm  ln 
Smfkyltnfi  ucceftu  frt  jUi» ,  fntm  futtt 
ntmintverit  :  k£c  emim  ptteft  V€mdi  i  f  t" 
tre ,  smte^uMm  tlufiit  fiUtmm  *d  ttm  o#« 
mimetmr,  m,  6t. 

.  Btc  ttmm  HimitmitdtffcHitjmiiemmi 
foiitm  im  qmtdtm  ttpt  ttmfmtm  fttkm 

kilti  tdtnittitur.  ibid. 

Limitttur  fextt ,  nifi  ftter  licentitm  « 
Mege  imtfetrdverit  td  ttiem  Emifhjteefim 
tlitmtmJtm,  m.  6i, 

Jbimiitstm  feftimt ,  mtfi  filii  ftmfitnth 
tmt  tti€mmitmi  Bmi^en/u^  m,  <|. 

Etrum  aittem  cenfenfits  ntn  ntcettttft- 
tibue  ,  nec  aUjs  remotioribus  td  etm  Em-^ 
fhyteufim  vocttis,  Et  qutnd»  btc  imte^ii' 
gemdmmfit^ihidtm,  . 

(V*    Imitatur  primo  cradtta  conclis»  }| 
'§  Y  fio.  Nifi  Emphytcufis  ftt  oova, 
id  cil,  quam  ipfe  pater  fuic  Ai- 
piilatus ,  &  ab  eo  origin6habutt.  Hanc 
eoim  pofle  alienaci  iL  patrode  dooleii* 
llidominiioprsiudicium  filiorum  ad 
eam  vocatorum,  fentiunt,  relatis  alijs. 
PinehjR  i»  l.  \ .  Cod.  de  btnis  mttern.  f.  3. 
m.  ^l.  julius  Clarus  Ub,  ^.femtemtitrmm, 
$,  Emfbyteufis ,  q,  t6.  tmm  m,  a. jMb-  0«! 
3 .  &  f  ./MMi,f .  40.  m^&^  nefiqgrlQ.j 
tit  fidticommif  trt,  51.  n,  58.  &  mrt,  5»-.  m, 
t^.jmm^itn.%6.  &  trt.  6,  n.io.  &  plu- 
res  alii  quos  refcrunt  Valafc  d.  49. 

6.  foft  frincif,  verf  tlij  tmiem  intef" . 
fretes ,  &  Caldai  d,  ttf.  so.o.».acq««( 
foxta  hanc  oploionem  crebrius  judt»» 
cari  fatcrur  idem  Valafcua  fub  etdem, 
m,  6'  ftmlt  -tmt  ifimmj^  Adibt;auceni 
^  "  Pioo- 


Bifp.  V.  Sed 

^uod  etiam  in  feudo ,  k.  Einphycculi 
•  novanoopoteritpaterprsjudicare  fi- 
lijs  ,ficoDCcdens  acqualitcr  motusfuit 
cx  corum  ineritis:  &  fimilitcr,fi  filijad* 
fucrunc  conceilioni,  &  aequaliter  ac- 
ceptaruntiquod  io  hiseventibusilaciin 
lllts  fiieric  jus  qu«fitum ,  quo  fioe  ipib* 
rum  .pfivaii  npn  poflont.  Excra 
hos  vero  cafus  contrarium  fentit,  & 
movctur  praccipud  ex  illa  doftrina 
Barth.  i/4T//«^,c6mcmorata  #4 

51-  quam  dicit  reccptiorcm.Sc  venor6> 
habereqoelocum  iolblo  primo  poflel* 

.  fore ,  q u i  Emphy teufim  a  Domino  im» 
pctravit.  Scd  hoc  fundamentum  jam 
Jftfira  ei,  n.  51.  cxclufum  c(l.  Undc  prae- 
didlamliroicacionero,abrolucc  loqucn- 
co ,  nnenco  oom  cSmoniori  fententia 
rc|iciunt,citatiialljs,Valafc.  HB^  m*6^ 
vtrf. fed  quMtim  ego,  Cald.  d,  csf,  20 .  »* 
+. Mol.  d. difp.  478. »  4..Frag./<w.3. <^//p. 
p.  8.&  Briccus/*  cdp.p»tuii,§  i,ft.i.de 
locAto ,  ubl  plures  rcfcrc  i  quia  ftacim  ex 
inveftttoraactiuiriturius  omnibot  ad 
ea  m  Emph>  rc  u  (im  vocatis ,  cui  )ori  neo  * 
aAualis  poircfror  ,  ncc  dominus  con- 
iravcnircpoccftjCum  abfoiutd  contrac* 
tum  ceIebraverint,Sc  primus acquirens 
nomine  omnium  vocatorum  ftipulatus 
fic,  nec&coltatem  aliquam  eis  praja^ 
dicandi  fibi  refervaverintr  facit  cczt* 
i»i,^u0ties^C.  dedonAt.fub  modo. 

|6  .  Limitatur  fccundo.  Nififiipcrvcniat 
urgens ,  ac  rationabiliscaui^revocan- 
fiicpocefllonem,  &  acceptation^  >  qux 
A  pra^ibicetur  ^  domino ,  rel  1  primd 
(^c^irente ,  talem  caiiim  cxcipcrenr« 
Hanc  hmitat\onem  ponit  Rebcllus  ». 
fMrt.deobligAtionibnsjnflitixlib.xi.  qu^fi- 
tj. ».  7.  juxtacommuncmdc^lrinam  , 
jquod  ezfinaili  caufj^  non  cogicata  fe- 
vocari  polTunt  dooactooes  ,  &  promif- 
fioncs  ante  reitra^itionem.  At  hacc  cci- 
am  Hmitatio  mihi  cft  valdc  difficilis> 
cum  coccflio  cmphytcutica  non  fit  mc- 
rc  libcralis,  fed  contra^us  ver^  onero- 
ifos;  iIlaauti4pftrinafo|um  i»;icipituf 


III.  §.  II  ^  4« 

tuitis ,  &  ItbcraUb  us.  £t  pra:terea,quia 
alibqol  fi^militer  dicendum  foret ,  poire 
tes  maioratus  alienari  a  poileflbre  in 
prsejudicium  fucceiforum ,  quando  fi- 
milis  necedicas  occurfiecetfe  qood  eft 
iaauditum. 

Limicatur  tcrtio.  Kifi  filij  vocati  kf 
dieol  td  calem  Emphytcufim  con- 
templatione  patris»  Qjiani  limitatk^ 
.  hcm  cum  Aretino.  ^uino ,  &  ahjs  ap«' 
probant  Valafc.  d.  f.  4^.  ».  %.  Caldas 
d,ctf.ix>.  dt  extiHiiioae  ,  tf,  1».  &  Brirk 
«i  c4f,fotuit,  ^.j.  n.t^.delHAto^fMn- 
dantur»qul«  quidquid  fittocaolkpatrif 
cotnfertuTi  eft  profcAitiom  ,&  ad  miy 
tuni  patris  tevocabilc;  Cocumenittipag»' 
Cri  acquiritur,  $.  (ttftit.  fer  ifuas  fer^ 
finar  nobii  oc<iuirotur  >  &,  confcquente* 
poteft  filiQftufbrri  per  ipfum  paccemg  ' 
i,  ftd  fi  ptans ,  §.  in  orrogoto^f,  ie  vtti^Hm 
ri,  taeo  autcm  dilfeociunccitattboc*; 
Corcs  j  quod  Valafcus ,  ad  hoc  ut  patei* 
cx  hoccapicc  poHic  Emphytcufim  ali- 
enare  in  praejudiciQ  hliorum  poftulat^ 
quod  legitimS  conftet,  eam&iifea»iiT 
oe0am  contemplatione  patHs  ,^Cdda9 
vcro  folum  requirit,ut  oppofltum  noH 
conflct  i  quia  cum  talis  Emphytcufis 
folcat  concedi  pro  libcris  nondum  na-» 
tis,  vel  faltem  dominoiocogQicis,pr27 
Ifamicur  in  dubio  coocdlaette  cpnceiiH 
placiooe  folius  patHs» 

Caeterfimhancetiim  limitatiohen)  j| 
rejicicndaccnfeo  cum  Mol.  d.  difp,  478 , 
n,  6.  Nam  efto  in  patris  gratiam  cocefa 
loerit  tophyteodspio  fiUo,t:kmeo  noii 
fiiiccoocefla»  ot  fttttHcla  per  filittmin 
vica  patris ,  &  cjus  permiinooe ,  fed  uc 
fruenda  poft  mortcm  patris ,  &  ex  c5r 
ceflionc  dominica;  bonum  aut6,quod 
aliquis  tertiusconcedic  filio  in  tempug 
poft  taonit  pacr.is,nQ  eft  ut  ficc6ceiKim 
pacri,  neqi  oc  patri  reacqnintttt,  &c6* 
?equenter,neq;  profeAitlum.fed  advdf 
titium  ,  licetobgratiara  ,  &  hipulatio.i; 
nem  patris  conccflto  fadafucrit.  Qua;* 
re  non  poceft  caUs  Emphyteufis  cenied 
|»rofe^tia,fed  tantft  advoBCittaf  io  qwi 
pMidc  neqiie  pim  filijt.pc«jiidicaiB 
Km  91         '  piok 
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cim  aTicmnaio  ,  cum  pland  conftet, 
T»on  polic  a  prvtrc  alicnaTi  bona  advcn- 
ticia,filiortMTi,titeftlcxtosvulgaris  im 
i.  emm  iwWr^  ^ktei  vend7cnti«9r^ 
}mn^rAt9.C9d.4eifi»rs  mstrmiu  &  urro- 
biquciraduntomnes.  Altoqui ,  ti  tairs 
Emp^hyreulis  \:cnTccvjfr  profcCljtia ,  & 
pcrpatrem  alicnabiUs^v-cniltft  Iwpis^ 
taoda  in  lcgi  ti  tiratn  fiKj ,  cut  pacer  eam 
teKncpiercw  cu)us<ippotoro  prcrbavi- 
filttS  fe^.  prtteirnU.S,  i.num.^i.  Addc, 
quod  admifTo  fimdamcnropricrisfcn- 
tcntia:,iblum  cx  eo  colligiiur  ,  poffc 
patrcm  prscjudicarc  «n  di«a  "Emphy- 
Mfi  iili)s,quosinpoteliateliabct.non 
auiem  cmancipati$,«ftaci»  «x  dicen- 
dis  coftabit. 

Limitatur  quarto.  Nifi  diftacm- 
phy  tcufis  fucric  acquiRca  ex  rc » aut  pc- 
cuoiapatris.  TBnccnim  poflx;  pcr  pa- 
trem  tlienari  inprsjudidum  filiorumy. 
tum  confcnfu  domini,  fcntiunt  connu- 
nitcr  Juriftaj,  quos  latdrcferunt,ac  fe- 
quuntur  Pinclusi»  /•  »•  C«d.de bonu iw<- 
ternis  ,p.  2.  fiA  n.  9«.Calilaa  deextrme" 
thme,  caf.  ^o.  i  «y.  Vataft.  diS^ 
^BMfi.  49.  7.  ubitcftaoir.iiaiudica- 
tumftiiffc  in  Scnatu  hujus  regni.  Fun- 
damcntum  cft ,  quia talis  Emphy ccufis  , 
£comnejus  adiHam  <^>tinendam  pe- 
ciiniapatris  cofBpataCDni  >  eft  bonuni 
^refd  profe  Aitinm.quod  patec  cenfeciir 
Aio  donaiTe  :  quas  autem  pacer  filijs 
donat,  poffunt  pcr  ipfum  patrcm  rcvo- 
cari,  &alicnari :  noncnim  ipfisacqui- 
tuotur  irrevocabiiiter,  donccdonatio 
permortem  patris  confimeciir»  /. 
Metets  y^fuae  fnrereUs ,  C$i,  ie  dMetie- 
mihms  inter  virnm ,  &  nx&rem.  Et  ita  td- 
taturCaldas  fn^rA  n.  16.  omncs  ,  quos 
•catcous  legcrat ,  unanimitcr  probarc  ^ 
Emphytcufim  fic  filijs  ftipulatam  libe^ 
fdabeorompatre  alienari  pofle.  Ad- 
Vcrtic  camen  cwn  alijs,  hoc  inrclligi 
circa  filios  in  patris  potcftarc  cxiften- 
tes,non  aut^m  porngi  ad  cmancipa- 
fos  %  cum  e^plorati  juris  fic,  ea,qusB  pa- 
Mdonat  filijs  emandpacis,  aucalia 
^  poieftavffl  egreffit  linevocaMr. 


Eoiphyteufi. 

iitcr  ipfisacquiri  .  A  (um  de}enis  ,11. 
Cm(.  ir4/«ir4/;Sedhafidmodieracioncm 
iionadmitcit  Vala(cini/.9.  r.^anvis* 
fatcacur  tutius  procedcfe  refolutionem 

tr.iditnm  infilijs,  qui  remporemortis 
patris  inejus  potdbitc  reperiuntur.  Ec 
videcur  fundari  in  Dodtrina  Bartholi 
eiten»  5t.  quas  iectmdum  evndem 
Vaiaftum  proccdit ,  quotics  tus  quxri« 
tur  tcrtio  cx  bencficio  noftro.  Ac  ciini 
hanc  Barthoh  do<f^rinam  fufpsdam 
habcamus  ,  magis  placcc ,  <]uod  docet 
Caldas,  quia  juri,  &  Do^oribus  magis 
con<bnat. 

Siautemqucras ,  quiddiccndura,  ^ 
<juando  patcr  Emphyteufioi  cmic  pro 
filijs  ,quoshabebatln  potcftace,&  an-- 
tequam  ahenarec  fadi  funt  ftii  juris .» 
KcTpondent  aliqui ,  non  fuftiocri  aiic- 
nacionem  poftca  ftStam  1  qoia  omnei- 
donationes,quas  paterfi:cic  fihoiamw 
lias,  per  cmanci|iarionc  confirroantur, 
fl  ant«a  cas  no  n  rc  voca verac ,  /.  dtntti» 
^tses  ,  jx,  f»t<r^  ff.  de  deB^tiomibus^ 
Hanc  (enrentiam  pacronos  babutfle 
plurimos  hujus  rcgni  Senatores  tef- 
tatur  Caldas  dicle  c,  20.  nmrn,  t/.Cae^ 
teriim  ipfc  Caldas  18.  oppofirum 
vcrius  cflc  cxiftimavit;  &  merito,  quia 
donacafilio  non  confirmantur  pcr  c- 
mandpationem;  nifi  paterad  traditi* 
oncm  proccflcrit  ,  ut  conftat  ex  /,  H 
Ced.  ft^Mts  dlteri ,  'vel fibii  l.  ftveemen*- 
tipitis^  Ced.  de  dendtienihns.  Inpropo-  " 
fito  autem  cafu  iuppooicur  pater  Em- 
phyteuCim  dienafle  aocequam  filio  in 
poceftace  ,  aoc  emancipiito  ,  cradidiA 
fet :  &  conreqnenter  nondum  filio 
quarfitum  crat  jus  ,  quo  patcr  impc- 
dirctur  ,ne  donationcm  rcvocarc,& 
Emphyccufim  aiicnarc  poflet  ,  &  fic 
fitio  in  «a  prasjudicace  abfque  uUa  in- 
juria. 

Limitatur  quinto,  utnon  proccdaC  ^| 
in  Emphytcufi  accepta  pro  filio,  quem 
pater  nomtnavcrit.  Hanc  eoim  po/Tc 
veodi  a  patre ,  antequam  aliquis  fiiio- 
rum  ad  eam  nomiaetur,docec  Cal« 
dai  di'4Mtw8ime^f^^t^  mm,  39.  pcrfl 


Digitized  by  Google 


I 


ftetut ,  jJ^orfus  re^ei^a  iarum  eVaneV- 


Spcculatorcm  ,  fif-  dclocAto^^,  nunc  ali' 
qus ,  'vcrf.  6i  .&  *dditi»n.  verf.  7 8.  Fun- 
damencum  e(l ,  quiaancequamaliquis 
lUiontm  Dominecor ,  nutli  eft  qb^fitum 
jaiad  ta1em  Emphytcufim  ,  ut  probac 
CextUS  />  /.  cum  ex}lHribus\\,  ff.  demt- 
nHtnipis  uflAmenio^  ibi,f »«?  rx  pUrihus  eo- 
dem  nomine  fervHS  if^r  effe  fHffas 
mtm  df^pdrett ,  ttuUitM  tiher  «/ «  <^  Mr  A 

,  f  </rrr(«i  ibi^9;>8ctradicinr^« 
cieGamai^r^i«o.  »  5  frope  finem\ 
quandiu  autem  nullus  hiboc  jus  quar- 
fltum  pro  rcaliquaobcincnda  ,  nuili  fic 
injuria  in  co ,  quod  talis  res  alicnetur , 
'&  jus  quaerendum  in  ati^uem  evetatum 
'•peniXlN  fubmoveatur.  Coniirmatu^  * 
•quia*  concelfio  pro  filio ,  t)ui  nomina- 
bitur  ,  raciram  liabfec  conditiDnem  ,  fi 
nominabicur,  uc  advcrttt  hlo\\u.difb. 
-4+^.  *.  j.  ac  rclati»  muliis  tradit  Cal- 
das ,  ie  mnumai.  4.  ^  «.    U  probiift 
t>mncs  inl.  Sthicm^qui  meUserit de 
legttis ,  I.     i»  l.  nuper  ,  ff-  de  legntis  j, 
Antc  conditioncm  autcm  impletami 
nullus  filiorum  potcH  pra:tcndcrc  jus, 
quod  per  ipfum  pactdod  ftlbmoveri  lioii 
pbflSci&cdnfeqnencer  nullum  (iliorum 
)us  obllac  ,quomlnus  patcr  dt  confcn* 
hi  domini  talem  Emphyteufim  aliena- 
re  poffitin  eorum  prajudicium.  Con- 
cordat  in  his  Brittus  in  tip.  fetuit^^ 
mm,  9,  i*  UtiM^  pcoeafu  ,  quodi^a 
BmphyceufisfuifleccottCel&>  cxprcffd 
nomineproprlo  filiorum  ,  ut  fidomi- 
nus  uterctur  hac  forma,  tlbi ,  &  uni  cx 
duobus  filijs  tuis  Petroj  6c  SinaoBi^ 
quem  nominavcris.       -  ^'  *   "  ^ 
-  WrCaKeriim  prttdi^l  limitatio  mi«. 
btvidecur  difficilis  pcr  textum  /1» /,• 
m^um  ex  fAmiii4,69.  5.         f  de  leg, 
a.  ubi  fih^rcsgravatus  rcftitucrc  fuh' 
dum  uni  exUbercis,  quem  elcgcric , 
gniiloeleAft  tnqiiaitifv  omnei  Ifbertt , 
qni  vivi  repciriiii6ir^>  lideieomtftifliifi» 
pecaot.  Ex  quo  tisxcu  habetur  conccf- 
Honem  fa<f^3m  perfonat  incercx  dc  ccr* 
tis ,  quara  prmius  acquircns  flomina- 
vcric,nonintelIigi  eife  itaconditiona<« 
lem^utilmilUcaC:  iilis pciCinitiiOinH 


cat,  fcd  foliim  ,uc  nulla  earum  poflic 
pcceretotum,  nifinominataOt;  fiau- 
-  tem  nutia  fic  tiominatii,  bmfaes  tehfe^ 
'lantur  Vocatc  per  moitem  e{ui,^ui  nO^ 
minard  poteraf.  juxt4  iquetn  fcnfum  ^ 
qui  legitimus  eft,  omncs  illac  pcrfona^ 
habcnt  jus  qusfitum  in  evcncu,  quo 
liabens  pot^flateiin  noinihaiiidi  ^  nulta 
'tarmn  nOitoinatiiideaBDerici  ^ud  jure 
i(ibfq{  fuofaAopi-iviri  noii  poirunc,iit 
ex  diAisprofupcrioricoclufioneconf- 
t;it.  C}^6A  fi  hoc  ica  fc  habec  in  fidei- 
commiiro  rchdo  pcrfonjB  incertse 
certis ,  quamhftresdageHc,  dicehduixi 
fimilicer  eric  in  tidnphytisbfi  conccifa 
pro  Ubb  filtorai^^        piter  efe^^l^ 
cum  UfcrObique  i»<rs  ccJncedatur  primo 
dcquirenti  cuib  dne^c  t-cfticutionis  pcr- 
fbnae iticertae  d^ ccrtis  ,  ncc  .ilitcrvi- 
lieatur  intelligeAda  voliiritas  c5cedeiif 
tis  in  unociifu,  afctjUeiri  alio.  Unde  id 
Foro,  quodlicetfecundum  jiis  Lufica- 
hum  lib,  4.  Ordin.tit,  97.$.  li.qiiandd 
ipater  acCepic  Emphytcufim  pro  fe,  U- 
score,  &iino1tnO  Ut^fque,  vel  pro  fe» 
&  filijs  ,  talis  Emphjff6uiU'  '€aif^ail 
concdla  cum  facbltatd ,  (itpkter  poflSl 
ad  cam  nominaWubtiiii  cif  filijs,quem 
elcgcrit,  ut  notavinrlUsy^flF,  prdced.f^ 
k.  tf,  attamen;rii4ue'  dtf  cbriferifu  do^^ 
Ihtnt  poteft  jliferfa»  itipr^}udtciuni  fl^ 
tiorum,  etiam  pf  0  tbtvcridis  debitis  ip- 
fius  pntris  ex  fententiA  judiciSi  qiiid* 
quid  in  oppoficum  fehtiat  Brittus/$. 
j.KT.  23.  In  eo  autemca(ii  pr^didam 
Ifmitaeidnem  fatUftfOtl&bniter  ildmit- 
titcun  atijs  Vatiifd.  lHf  plre  Erupbit.  a. 
^i.fny  n,  ist  quarido  Emphyceufis  ef- 
fec  iiccepta  pro  fe,  &  fillo,  nut  filijs  lio- 
rainandis  cum  claufula,quod  ndn  pof-  ' 
fet  aliehari  abfque  ticentia  ttomini^' 
quodtUM  VideatQr<»ttciifla  l^cuftjil 
alienandl  cum^oofediUdomibi.&rfui 
qu^fitum  filio  fubtii^ita  COndit!one,Q 
Emphy  ccufis  non  fuerit  pcr  pitrcm 
enata. 

Limttatur  fexto*  Nifi  pater  licea-  4i 
tiitn  ^Rege  otidiitoerit  adEmphyteu* 
Min  I 
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^didoliltoiiim  «S«ffD.vecaioraiii ,  «c 
t>eiie€UQi  aHytidemOldts  tk  rktimc^ 
di£l0  €MK  io,  ».  4«.  Rex  cnitn 
'|)Otdt  ex  cftufa  ■A/bmovcrc  firs  l^lifs 
-iguasficum  cx  <x9iK:c8iooe  domiftica, 
'«iieinadmodam  peceft  «1  omnhim 
lentcntia  4aiettoelMfalii  ad  vMn 
'lienandamvem  maloracas,  1n  prcjiH 
dicivni  fccccffbruTO ,  non  tybftante  j»» 
Tc  ipfis  quaefico  cx  cooccflioac  lofti- 

tlltOTiS. 

limitaitor  h^mb,  Ntfi  iilii  coa- 
lemitat  «Deiiaiaoiii  Smphyccufis,Od. 
^as  cum  aliis  «wm.  41.  &  Brittus  «p 

pfitiih  nmm.y.^f  hcMto.  Tunc 

cnim ,  li  eciana  iotcrvcniac  confcnfus 
^omlni,  nihil  obilac,^w>niiaasru/li- 
nendafciflieiuuio  inpi«iBdBciiim  fi- 
lioram,  qoibus  ooafeflCieKibiis  nolfai 
fic  injuria,  Utnkm  vcto  ciorum  con- 
fcDfus  noceacctiam  ncpocibus,  &  alijs 
Temocioribus  vocatis  ^  Rcfpoodccur 
•legirivdi  poiiinteBimtalem  tlieaa- 
iionem  revocare  ,ot  infimili  de  alie* 
iiadone  ftudi  tradunt  Bocrius  dtcif, 
f  1.  »um^  4.  Julius  Clarus ,  iib.  4..  frn» 

«j.  &  Rolaoidns  ttnJH,  %.  Hum, 
cum  Bflldo,  Cuttio  fuiiiom ,  8c  alit» 
^uof  Kfeic,  &  io  fpcctc  Bitecniift0Sf 
3.»«».  14.  Ratio  cft  apcrra,  qulii 
omnes  vocatt  ad  talem  Emphyteu* 
llm  habent  jusqucfitum  ex  iplainvefl 
titiirt;  tali  autem  jure  neque  de  con- 
ienru  domioi  fpqlitfi  powmt,  ot  ex 
ilipradiais  conftaL  loteUige  tameo 
lianc  nefolutioncm  de  remotioribus 
^catis.quf  filiorum  confencicDtium 
iicredes  non  fuerinc,  uc  Rolao* 
dui  adwertlt.  Sieoim  h«- 
fledmfiotfprocedetdpo* 
*  Crioa  fequeotii 

Itmiacio- 


7:..* 


4mk4t$»fir4tdfBM  emuiitfiantsi 
fmod  fiiticet  iiU  cwcUtfi§ 

^rocedat ,  ntfi filijp^ 

iernamiheredital^ 


%.  III. 

r 

SVMMA&WM. 

vecMtipdtermMm  h^reditMtem  44tmt,  mm 
foffumt  cOKtnvemtYe  tlienMtiemi  ,  tdlis 

^ttfhtemfisferfstfemfmtMiiemttd,  iictt 
«1 4&me$mfHntmUM.  m,  64. 

Ss^tmdtimteUigemdmmfitmidmhf^ 
ms  ,auod  is ,  ijuiftcit  eihm  mtiUim^M^ 
tefl  de  ejMsmmititme,  &  fefmmimtmenf 

Am  fiH^pofiiut  ctmtrsvemire  diiidulim 
timitmi,  ifmemde  fmmt  Imeedetedkemejicim 
mmm  imvemtMriftm.  66. 

Etiem  memcenfeife  iitvmgmtim  mdmiu 
9it  Pimeiu/,  ^ued/iliug  hxres  fotefi  re^vec** 
re  mliemetiemem  tem feudi  ifdreditsrij  mif' 
U^^ammexPdie &frevidemti4kpetre4U^ 
ttuti.H4dem, 

Magit  A  Amhere  preietmr  ^^med fiUm. 
its  hxres ,  etiem  cmm  hemeficie  imvemterifp 
mem  fetefi  comrtire  eliemesiemi  Em^tem» 
fis  defrevidemtim  fer  fetrem  4iie94U. 

BeemmtmkuMigitur^  qmitemm  Emt- 
phyteufit  eiiemmtgmmeMttditvinthmndim 

tetis.  ihififm. 

fundament*  contrerie  fmltmtim  ftU 
vmmtuf.  eodem  m»  6/.fime. 

Llmiticar  oAavo  prtedidb  cep-  44, 
riacondnfiob  NififiUfpateniai» 

ha?rcdicarcm  adcanc  Tuoc  enioi 
olicnationi ,  qua  talis  Emphytcufis  pcr 
pMicm  fiiit  alienaca>  contravcnirc  non 
pciiNit^quamvis  ulis  alicnatio  fucric 

lUw  cft  pnMitiiot.  Da.fcn. 
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das     c.  ic.  dt  extiit&,  i  num.  ti»  %t 
Mbl.  rfrifiU  dfp,  47I.».  g.  /f»f ,  ». 
iTetiehc  letiam  iofimili  de  feudoBald» 
kartinus  Sylvd&us >  Afflidlis ,  &  alij a> 
pudMol.  Jurlilam  lA,  4.  i/r  prtm9ge$$, 
r^.  n»«  ij.  &  iden  iSnitit  Julius  Ckb- 
ruB »  /II.  f .  (emmknm ,  fimUmt 
'^udft.  4».  ntm.ultimt.  FundamentQal 
rumitur  cx  diAa  /.  tum  amtire  ^  Ccdi 
de  rei  vtBdifiHK,  ubi  decemitur  filium 
irolemeiii  veiMlicaie  tca  ibam  ^  quam 
Inacer  iii  le  alienavie » repelli  pofle',  fi 
matti  bcrei  exticit.  Qgi  teicus  Ucot 
tnaxiroe  proccdat ,  quando  fcicntcr  ta- 
lemrem  acccpifti,attatncn  idem  eflc, 
quando  accepifti  ignorantcr,  notavic 
ibi  GioikfitLMrverfus,  Ctd,  e$dem 
lecCMilltt  iibctiori.  Idem  piobac  isv» 
tM  I.  ex      ftrfnid  tff,  de  tegtdis  jgtit^ 
cxquagenerafitcr  habetur  ,  qUod  hd* 
res  ftiio  dtfunlii  cMtrdire  non  foteft^ 
Pra:ierea,  quando  is»  in  qucmpaccr 
iilieifavlc»  agere  potefat  decviAioiie« 
utquandoBmphyteufim  emit  ignoriU 
do  fpcAare  irrevocabiliter  dd  filium  1 
urget  cfScadtcrillaahareguia}  quod 
qmem  de  eviffiiMe  teHet  sdi»  ^  eundem 
sgetOem  feftUH  Hteniie^  L  vtndite»^ 
iimtf^  de  eifl&ifi^kt*  fit  qua  eiol» 
nodi  eoniidtQrfliftimentnm.  Horei 
tenetur  de  evi^ione  et  Contra^u,quO 
defunAusBmphyteufim  alicnavit :  et* 
g^o  liEmphyceufun  alieoacam  vendica- 
te  veiit»  repelli  poiellekceptioiie ,  & 
iic  impediri,iieEii^|Kaumrecupc* 
tafepoffit* 
*5        Dices:  Quando  allenatioeftnof- 
la  apofle  peripfutnmet  alienantem ,  St 
k  fintiori  pcr  ejus  h;tredem  revocari » 
jom  lUod  generale  priocipiuin ,  qood 
ii^,  pdftattBmmikm^  pttep  dee^ 
nnihtMte  y  &  revecgtieue  ^gere^  L  f*rt»- 
ddmednm,  Ced,  de  egrictlis,  &  cenfitis^ 
iih,  11.  /.  juhemns  ,  §  fene  ,  Ced,  de  [a* 
€rtfen&is  Bcciefijs  :  ergo  »  cum  aliena- 
lio  Bmphyteufis  in  pr^iudidatn  |iia| 
Iberit  oiiUa,  pbfle  revocari  pinr  ipfuni 


III.  s.m.  4ty 

aliefiaAtis»  Refpondet  Molina 
tUUifttfrs  lum,  so»  illud  principiura 
intclligi»  quatido  pta^ter  ipfumali^ 
nantem,  velejus  hasredem  nullus  eft 
alius,in  cujus  favorem  prohibita  fic 
alienatio,  qui  cam  reVocarc  pofficl 
ieCiis  aocim  quandorunt  alij  ulterio- 
lei^lhUtet  «fOQsii»  qui  h^tedes  kuMa 
tuehittt  iillenaiicis  »  nec  aliebation{ 
confehferunt  Magii  tatii^n  placcf 
tlefponfio  Valafci  ccnjultMt.  69,  n.  144' 
ubi  cum  alijs  dicic  illud  akiOma  acci* 
piendnm  cfle  io  claobus  cafibus ,  vot 
qoando  buUicas  iododa  eftUi  &V^ 
rem  ipfiufmecalitnantis,  uc  mitiods^ 
Bcclefide ,  &  fimiliQm  ;  vel  qiiando  ac- 
cus  annullacur  in  fivorem  publicuro^ 
nc  etiaminotavic  Molioa  diffe  Of,  n 
mtnt,  f  c,  fit  da  hac  atieilationi»  prof 
cediC  diSfd  {.  iiiiemUmidiim  ,  uc  ibi  adt 
Vertit  Glofla  vcrb»  ,  vcndi  jBartho- 
lus,  &  alij.  Quod  fimilitcr  DoaoreS 
nocant/ii  diife  i.j»hemes ,  f .  fgne.  Vnde 
HOd  valetClli|ic<)oeticii  ad  cafum  ^  64 

qoo  lo4)uimur » cdm  aUittttiofimpbyy- 

teufis, de  quahic  eft  fcrmo  ^  noA  (i| 
prohibita  In  faVotem  alietiintis ,  tie- 
que  in  favorcm  pttblicum^  tic  pec  iil 
conftati 

MoijeMUmf  iHaici  tfaditatti  lidiir  U 
tacionem,  ut  non  prcHledaCi  qtlattde 
Aliui  eft  h:rres  ad  bcti^ficiuti^  inveDi- 
carij    tunc  cnim  polTe  eotitl^avctiire 
dia^  alicnacionl  ,  6t  Emphyteufii^ 
tevocare  >  fendunt  Valafcus  de  jnrt 
£nfhjfetitk$,  f*#^.  4^.  MWt  tuerfi 
Ut/net  igitnr ,  pe0  medinm ,  Gama 
8.  nnm,      Catdas  de  neminttiene  ^ 
»4.  num,  li,  &  de  extiniiient  ,  cef,  id^ 
num^  i/«  quamvis  ttum^,  /etf.  fateatur; 
Ime  iion  proeedefe  (be  difiOicukaceA 
Jolius  ChfttS  Ultk  4,ftmmHnrm,  |.>^ 
dnm^^udfi.  4a«  «kM.       &  ^uieltiiMl 
/.  I.  Ced,  de  henit  mtftntis  ^  firt.%,  n.  ^ 
Ubi  plurimos  refert :  atquc  hi  duo  poC» 
CrcmiDoAoresidem&ociutic  dealio- 
tMtiooe  leodtmifleluneditarii ,  qoia^ 
ettcatiedi  traoflretiS  pdteH^ia  qao  c^ 

Wkam^  IkaarUiiis  fiip.  ciutia 


Digitized  by  Goi^gle 


contrsidtaTnt.  ^moPinelus  ».  95.  apcr- 
te  fencic  ^qvtod  etiais  iKni  confbAola* 

«4  revocandam  alicnationcm-cafn  feu- 
<iihsreditarij  millc ,  quain  papdo  & 
t>rovidcnna  a  patrc  ahcnati,  quod  a- 
pud  aliom  non  rcpcrio.Fundamcntaai 
))nncipa1is  reToliitioiiiseft ,  quiaben»» 
HciorotiivcnraTil  coftfcrvath^rcdi  om- 
mia  fiaa  iura ,  &  a^iones ,  perindc  ac  fi 
li^reditatcm  non  adiifler,  /.w/r//W4,  $, 
fjr  ft  frjfft^dtn  ^  CoH.  ele  jHre  deltberAodi^ 
tJode  cum  filius  poiTec  f«tvocafod)c« 
um  alieoaicionein  Bmfiliytettjfis  de 
{>rovidentta,fi  patrtshasres  ooil  exntif- 
ict ,  fequitUT  qOOd  fi  m  i Utcr  cam  poreft 
rcvocarc, fihacrcscxiftai  cum  bencfi- 
cio  invcnraTi).  Accedit,  quod  filius  dic- 
tam  Emphyteoliai  fevocat,  uc  lillos» 
lion  ttt  h^rcs  pnrls  s  er^  qoiimiMnvis 
lisresexiftac,  id  non  tollic  ,  qirominus 
illara  rcvocarepoffit ,  quatcnuscft  fi- 
liusj  quac  qualiias  nondeftruitur  per 
boc,  quod  fic  haercs  fimul.  Quod  fun- 
dafneiicacn(volMit,«tiaiD  iioD<»nfiN> 
to  invcnraiio  ,  po8e  calem  Bmphy- 
teufim  a  filioteyocari»  uc  Pioelus  aid* 
initrit. 

Nihilomtnus  mihi  longe  probabi- 
fl  liuSffic  in  ponfto  iurfspeoecercum  eft, 
iKMi  poffe4filio  patrisfHBrede  revocari 
Smpivfiietfllm«- etiam  deprovidencia 
ii  patre  alicnatam,quamvisexiftacha5- 
Tcs  cum  bencficio  inventarij.  lca  lo- 
xjucndo  iie  feudis  rcfolvunc  Barthol. 
M9ttifHM  Svlvaoos  ,  Affliais,  &  alij, 
iqobs  citat  Molina  Jurifta  dta»  cif,u 
0, 45.  dicens,  hoc  verius  vidcri,  quam- 
iris  id  non  firmct ,  &  dclibcran<lum  re* 
Jtnquac.  klem  fcntit  Valafcus  coftfult. 
4f%,  «  44.  irf)icarpit  multos,  quos  ibi 
^«cfert^  aflerentts,  qood  filius  bcres  po- 
teftcGfelftoinvencario  infrtngere  ali- 
coationcm  fcudi  antiqui  fa<^am  per 
-f^atrem.  Pronoftra  ctiam  rcfblutlone 
jlac  re  ipia  Caldas  dUl»  »0.  de  rx- 
irM.  i»;  ay.  qmtefins  com  mttlHsalijs 
'  •^tooec^noQ  pofe  ii  filio  revocari  diAain 
mlicaafipiMm;  fioiplijriGiilis  ^  ii[aftodo  • 


tantusnderotxpaceroa  ha^rcditntc  co- 
feqaitttr.  Ratlo  ver&'eft ,  quia  hscrcs 

pepbeneHcium  invcntarij  nonlibenif» 
cur  ri  praftatidotatftockfiin<fti,fcd  ran* 
tiini  trt;«Of)  tencacttrillud  praeftarc  ui- 
tra  vircs  ha^cdiutrs,  fcu  cum  dannno 
j>roprio,  tit.  Ooiftoresonmcs  agnofcut, 
^cooftat  apm^  tx  iMhi,  idi;§.fifrd'' 
ficfam ,  K:§d.  ttt  jttre  ddAndndi  iibi ,  m 
dnm  lucram  ftcere  fpcrant  ,  irt  damnum 
4ncid*rtt  :  proindc  confc^o  invcnta- 
rio  non  cclTat  omnino  rcgula  fupra 
iraidita ,  tfimd  hmes  W##  ^otrjl  cMtrgire 
/40»  defttitSi ;  icd  adhucft^c,  quod  juxta 
vircs  h^ereditatis tenctur  )llijd  prorfta- 
xc  ,&confequcnter,  quod  non  potcft 
revocarcdi<ftamalicnatioDcm  ,  quatc- 
tius  Emphyteufisalienata  non  cxcedic 
valoccm  bonorum ,  qiiae  exliiecrdicate 
alienantis  ad  cum  pcrvenerunt  .*  quo 
adcxccITum  autem  illam  rcvocarc  do- 
lcftcxbcncficio  inventar  j.  Ex  quibus 
patcl  rc(ponfio  ad  prmcipale  fundam6- 
Vnsi  contraruB  leotefitise ,  quod  ccrt^ 
nuUitts  eft  momenti.  Minus  ver6  ur- 
get ,  quod  additur  ex  confideratione 
filij  ,qua  fili} ,  non  qua  hatrcdis :  id  c- 
nim  apcrtilTim^  excluditur  pcr  d.i.A 
mat€ »  Cfid.de  rei  vettdicM,  quaefilium 
«blblati  ezclodit  iievocaodis  rebus 
liiis  afienatis  per  matrcm ,  cujus  hsre* 
ditatcm  adivit ;  &  impertincns,  atqttO 
contra  oranium  mcntem  eftdicere, 
quod  folum  excludicur ,  nc  illas  revo- 
cec ,  quateoite  hsres  macris. 

•  «  »  ^ «  » 

Hotantnr  Aliqua  circa  limitdiimem 
frdCideiUi  tradamH, 

§.  IV. 

N»/.  I.  qufiii  prxdiBit  limitaitt  rtori 
fr$eedit ,  qusfid»  fuer  Emphyteufm 
•m^etim  f^eMimy  m  ti  fli»s  fervemi^ 
fn ;  4tmtmm  nUti^  hrH^mi9>eU  mtm 
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elkflAit]  q»$mimisBmfkjfti0fmwtutksrt 

ftfiitt,  I».  ^8« 

A**/4  ».  Non  ohfltre  fimilitrr filtf  ^  ifje 
inffitulum  sfMtreitt  re  certa^  vel  quotM 
hofterum ,  qumiuui  Emfhjteufim  Afttre  *- 
liemittm  venJicure  f  tfit,  ni/tfster  expref' 
/e  deeUrefet  ,fe  id  ei  reliaqnere  ht  ttmfem" 
f4tio»emfr»Emfhyteup.n,i^. 

Not.i,  Filium  injHtutumhttredemirt 
fv!t  letritima  pofe  vendutre  Emfhyteu- 
fim  deprovideniiA  fer  fitrem  Mlieitutim, 
Jlsttde  i»  fmtenti*  emnutmm  ,  epui  te- 
met  lepthmmm  ejfe  qintsm  kenerum  :  id- 
4f»e  licet  fiter  eam  fli»  reUcjuiffet  aui' 
nio  comfenfmdi  Emfhjtenfim  tiiendtsm, 
mum,  70. 

SUmd§  Mtem  im  eli»  femtemtiu  freii- 
Mi ,  f  M  temet ,  legitimgm  effe  quetm 
htredit$tis  ,  dietmdum  ef^mw  feffe  flium 
in  ei  inflitHtum  •uendlcAre  Emfhyteufim^ 
nec  /Uitm  rem  Jutm  »lienat*m  fer  fA- 
trem  ex  contredu  onerofoi  fttemen  jiLi' 
mt^  imvemturimm  fteit,fr»derit  ei,  mtmmt 
temeatmr  ftrt  iUi  tUtmttioni  ,  quttemme 
res  tUtmttM  excedit  vires  h^reditttif. 
Si  tntem  fdter  alienavit  titulo  iucrativo  , 
/emfer  fiLim  t»  folt  iegitimt  injiitutut 
ttm  die»tti»»em  rtvte»rt  ftttfi,  tstitmt* 
r»  7t. 

£uid  dicendum ,  etiam  retemtt  efi»i~ 
tne ,  quod  legitima  e{t  ijuetM  bonorum ,  ft 
fliui  fmit  wjlitutni  hares  uaivirjalif  ,  & 
tditA  hxreditite  cum  benefcie  inventarij^ 
mihil  iUifuferefi ,  »tfi  foUiegttimt  >  JwnHV 
7». 

Not,\.  ^ut»d»fiUiie  »»»  efibtresi» 
folidum  Jed  fimul  cumeiijs ,  nonfubmoveri 
fmfliciter  u  vendictnda  re Jut  fer  fttrem 
tlienott  Jed  ttntumfr»  rtttftrl»,  in  ^ut 
ejf  httes.  m.ji, 

^i  tatem  ttlts  fHim  imvemttrium  fe^ 
eit ,  dr  quot»  htrrditttis  ,  qut  ad  iffum 
fervenit  ,  minm  vsieet  »  ifuam  fimilif 
qu»tt  frddij  tlieittti  ,foIum  reftUitur  k 
vtmdirmtdt  ptrtimt  frtdij  aqutUt  mtk» 
:ris  qmtmiittti  fmimi»  hMrtiitiris,  ihi» 

^id^fiquetd  htrtditttis  flm  valett, 
ftttm fiasiUs^iuttfr£dij  tliemtii  ^  ibidem* 
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Ntt,  if,  ^tmdejtjtttfmperitrtmmt^ 
tttitmem  fUim  fnHim  repellitur  ii  reenfem. 
ranix  fxrte  rei  ad  fe  JfeLlMiis  fer  pMtrem  , 
olu  natx  ,  a<j'iNm  e(fe ,  ut  refufo  pretio  emf^ 
tori  ^etttm  ftrs  iiU  JLio  demittttur,»um^ 

74. 

Jiverh  Umtt»  tdeftm »  »1  foUm frt^ 
cedtt ,  qntmdt  tes  aOenaia  efL  indivifibilis^ 
»t  i»  hoc  regnoefi  Emfh^teu{is,fraettrq»t»ti 
i»  regione  interamnenji.  ihid, 

Not,  6,  £tiam  retentt  ofi»io»e « quod 
flimhtrts  ftbm  emmhtmtfki»  imve»tarij 
fttefi  rtvtetrt  Emifhytemfm  de  frtvidtm* 
tia  tpttrt  »lit»atam  ^  non  deohligttur  tt- 
lis  filim  a  frtjlandt  tvi&itmt  tx  bt»U 
htredittrijs,»,  /j. 

ALiqoacircapradiAainlimitati- 
onem  func  ootanda  .qus  iKaiii 

non  parum  moderantur.  Pri« 
mo  igicur  noia  dic^lam  limitationeni 
non  proccdere,  quando  piiter  Emphy* 
cearim  alicnaflct  infhtudem »  neadli- 
liospervenirec:  tuncenimaditto  has^. 
reditatis  illis  non  obftafcMt ,  quominoi 
Emphytcufim  vendicare  poflint.jux- 
ta  AHthenticum^  de  nuftijs^  §-fed  hjtc  qui^ 
dem^&  L.  %,  Cod.  (i  tn  fraudem ^4/rMi,ubi 
Bartholus ,  Baldus  ,  alif  idnotanc; 
Tradit^relatismultisaitjs,Caldas  irtre^ 
tinffiene ,esp.  lo.n.  24.. 

Nota  fecundo.  Si  filius  inftitutus 
fic  haeres  in  rc  cerca  ,  vel  quoca  bom 
oorum ,  datocohsKedeooiverraU,  qui 
iurreditatem  adeac  ,  oihil  id  obftare 
quominus  di£lam  Emphyteufim ,  auc 
altam  rem  fuam  a  patrc  alienatam  re* 
vocarepoffic,  utcumGlofTa/w  d.I.  cum 
)t  mttre ,  verh» ,  noa  frobiheris ,  com* 
miinifeocentiaadvertitMoIina  Jorifta 
di0t etf^  t  iih,  ^m.  17,  &  Valafc.  etmfmlt. 
6f.n.6.  Quiatunc  cenfetur  fillus  fuc-  ; 
ccderc  uc  legatarius  ,  &  rucceflTor  par-  ' 
ticularis ,  /.  queties ,  ij.  Cod.  de  htredibm 
4m/HlatmdU ,  neque  teoetur  de  cvi^io- 

aei  c&mhoc  ficoninbflecedicatiuaib! 
quodtaatmDmodoiequttot  haBredens 

UQiverfalem  ,  qui  pcrfbnam  defunAi 

ccpcfiieattt :  &iiGe(uU$  iucccfibr  par- 

ticulacis 
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ticutaris  lucrQm  Tetftiac  cx  ptttre,  qui 

41!um  ficinfliciiic ,  t?.mcn  di(flarcgiTla , 
'ex  (jHApcrfonn  ^  jf,  de  reguLn  ]uris  ,  folum 
pcocedit  de  co  ,  qui  fcniiccommodum 
jjirc  h^redicarr^  rucccflioois  :  ncquc 
id I  tn  quo  eSt  in(licuc«s  talis  lilius , ia» 
tcHigicnntli  rdiAum  animocompcn- 
'fyndi ,  nifi  detuncf^usidcicprcflerit,  ar» 
^UmKnco  /,  uaic.  §.primum  ilatjue.  verf 
/ciendum ,  Cod.  dtrei  HxoriM  ^Stone  :  c\x\ 
ftiOB  obftat  textus  in  l.fi  xum  d9tm,t%* 
%  fi  fater  ,ffi  [•l4t*  wmfimonio.  ubt  pa^ 
ter',<p]i  dotcm  filias  indcbitc  cxcglc» 
legindo  ilH  tantundcm  ,  incciligituf 
feciflc  animo  compcnfandi  cumdotc 
lexada-   Quia  dirporicio  hujus  texcu$ 
^rocedic,qnaado^bitiifn  procedicex 
traufa  neceflarii  jttxta  oommunem  in- 
tcllcdum,  uc  vidcre  cft  apud  Barbof  /» 
.  4I,  ^.fipdter^a.  num.  t.  ubi  latd  dccla- 
rat,  quommodo  in  cafu  ibi  propofito 
pacer  manfericdebtcor  ex  caufa  iiece^ 
Diria :  difpoficio  aucem  d.  /.  mkd^ 
frimum  itAeiue  ^verf,  fciendam^j^toCi^Att 
quando  dcbitum  fuit  contraftum  ex 
caufa  voluntaria:  S:  taic  cft ,  quod  ori- 
tur  cxahcnacionc,  qua  paccr  Emphy- 
fc\ifim,attCfefflaUain  ad  filinm  fyce^ 
tancem  alieoavic.  Ec  ncconcludirura 
Bon  obftare  filio  cflc  mftitutum  inre 
ccrta,vel  quotabonorum  p«itris,quo- 
xninus  pofltc  vcndicare  didam  Em- 
pbyteuftm  apacrc  ahenacam,  nifi  for- 
f e  pater  (ufficieocer  dedaraiTec  caleni 
yem ,  aut  quotam  ^  fe  reliAam  efle  ia 
compeniationem  Empbyceufis:  in  quo 
eventu  non  poflc  filium  cam  Erophy- 
teufim  vendicare  ,  docet.rclacis  mul- 
.  CiSjValafcus  dt^usfi,  49.  n.  \%.  cuiconvi 
fooat  Caldos,  &  mulci  alij ,  quot  te&cC 
#C  rj^.  if^inii,  n.  19. 
>0  -     Nota  tcrtio.  Si  filius  inftitutus  fic 
apatrein  fola  legitima  ,  dubium  cflc, 
an  hoc  illi  obftec,  quomious  rem  fuam 
4  patre  aheoatam  veodtcare  poflSt? 
^fo^oiusfefolaticMMadvertBndttm  eft, 
inon  fatis  oooftare  apod  DoAocM,  ao 
lcgitiraa  fit  quota  bonorum,quaf  com- 
•^atur  poft  dedadumomsie«ti4iA- 


tittm  4  patre  contraAinn,  vd  potint 

^uota  ha?rcditatis  ,  quaj  computatur 
cx  omnibus  bonis  \  patrc  rcli<flis ,  rnl- 
iafada  dcdudione  asris  alicni  ?  muitt 
<enim ,  ot  Bartbolut  in  Itxfaclo ,  35.  «. 
ft.  ff.  dehMredihm  tnftttmniit ,  Menoch* 
xonftl^  1149.  4  n.  9.  Valafcus  di  fwtit. 

17.  <f ».  4.&  alijapud  D-  Joannctn 
dc  Carvalho  in  cap.  Rayn&ldui ^.^.  r. 
n.  i<.  fentiunccflc  quocam  bonorum. 
Alif  vero ,  quoscicac ,  &  fequicur  Alez. 
Treocaclnc.  troB.  de  JuhfHtntion,  f.  I, 
<*.  9-  n.  \i.  &  idcm  Carvalho  ntm, 
contcnduuc  eflc  quotam  hxrcdiratis  , 
quod  cciam  vidctur  fentire  Caldas  de 
wmintt.  qujtfi.^.n,  9.  &  ffq^.  Si  crgo 
teoeamttt  iencenciam  priorom  ,  qu« 
<ft  communior,  dicendum  eftconfcs 
qucntcr,  filium  inftitutum  in  fola  lcgi- 
tima  vcndicare  poflc  Emphytcufim  ^ 
patre  alienatam  $  fiquidcm,  ut  prozi- 
mi  dizimus-  in  pr^ccdcnti  notatione, 
hi^s  iofticoCtts  in  quoca  boBorum  ve- 
nire  poteftcootra  fadum  defun^i;^ 
vendicare  rcm  fuam  a  dcfun<flo  alie- 
Oafam.  Ncquc  ra!i  filio  noccbit  illa 
ioftitutio,  etiam  fi^utcr  dcclaravcrit, 
ie  iUirelinqoere  legicimi  in  compen- 
fationem  Emphyceufisalienacts,  cua 
lcgicima  confiftensio  quotabooorum» 
qu^  rcmancnt  poft  dedudum  omnc 
ass  alienum  ,  non  poflic  imminui.auc 
gravari  per  pacrem ,  /.  quoniom  in pria^ 
fiku,  vSai  omiMt,  ClJ,  dt  inefficiojo  tefm 
tAmem»,  Maxim^^flacemgravaretur  ,fl 
filius  non  poflfec  eam  confequi  liber^ , 
fcdin  compcnfacionem  alterius  rer  ad 
ipfum  alias  fpedantis  per  patrem  aiie- 
nacc ,  ttc  per  fe  conftac. 

Scando  aucem  in  leotentiaeorum , . 
qui  cenenc  legicimam  coftfterein  quo»  ' 
ca  ha!redicatis  ,  refolvendum  eft  noa 
pofl^c  filium  in  ea  duntaxat  infticutum, 
ctiam  coofedoinveotario,  veodicare 
didam  Emphy tcufim ,  auc  aliam  rem 
•Immtlieoacam-ikfatreper  concraM 
onerofiim  ,exquoadverfus  pacrcm,& 
cjiis  h^rcdcs  datur  adio  de  cvi^io- 
ac  i  ut  ^uaodo  talit  ccs  fgic  vendita  4 

patco 
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^atrfr.-  Ica  Motina  Jurtfta  iib.  4.  i/e^i. 
»mgemijs^e*p.%,w.t6,Va\2(c, d.<tn[uU.  i^, 
»-7.  Covar.  ttf,  ».  »,  i«.  &  alii» 
^iioi  rcfirrfiQti  eftque  commuoit  fen« 
Mnpa » qittmvis«liqi]i4»ppoAiytii  l^' 

itelMli  HCPmdtlft  /«/.t.  C§d.  de  hMu  md* 
umh,  />.  5.  w.So.  Molina  Thcolog.  difp. 
2t<. ».  z^^&alijapudipfos.  Raclo  eft^ 
quia  uli  fUio  volenci  vendicare  reoi 
f«am  4  pane  «liMiatam  »«bftMregolft 
^i(l7<(  /.  vtudieMwtem^  tf^f.dttftlBSmi^ 
MS  ^  ^em  de  eviiHowe  tenet  dHio^  euw^ 
dem  igentem  refellit  exceftit.  Ncquc  ohC- 
cac,  quodfilius  non  poced  gravari  In 
)egit;ima>&  magnum  eilecgravamenj 
H  f^eq^^yoiAl^ltimimBCictptcc»  nott 
pqflic  lemaiefei  lliat  pcr  patremali* 
enacas  1  quo  ftrguinenco  uruntur  ad-» 
vcrfarij.  Nam  rcfpondct  bcnc  Valaf- 
cus,  &  Carvalho  jitpr»,  hocincelligi  de 
oofie  lesacorum ,  condiiionum ,  & 
miiium  9ttvamimim  ,ium.  vcf6  de  o* 
nere  creditorum  ,  quibus  patcr  crat 
obftriftus  ,  cum  hi  praefcrantur  filijs 
inUitucis  in  legittma ,  ut  pcc  /.  Papinsd-* 
mm ,  i.  qMtU de  inrfficitft  u^ment»^ 
Et  licet  iUtus  inventariam  ,0oKecrtt> 
ipl&m  per  hocIi1>eracur ,  uc  non  folvat 
ulcra  quanr)  ex  h^ereditate  confequutus 
eftiquiainvcntarium  nonprodcft  ha;- 
t^dibus  ad  lucrandum ,  fed  caocum  ad 
.  9rttandttmdamnQm,utperBaftliotttnii, 
^omnes,  ittAp^.   & ppr^fitm,  &  $ . 

ii$cmfntAtitne  ^Ctd,  de  jnre  deHhernndi, 
Si  autcm  patcr  remalienaiTec  citulo  lu* 
crativo ,  uc  donadone,  tunc  filius  io  fo- 
H  legittmainftitttniiaam  revocatie  po^ 
>  Pt  bentt  fldvertit  Valalbis  mm,  l. 
quialegittma.prcfertur  donationibut 
pacernis ,  nec  proptcr  illas  minuitor: 

t  uode  quando  illam  comigeriat «  re* 
▼ocandas  func.     ;      .  ,b^i?Lir*tf  V 

i%.  Hbaddo»  itei  cUoendHmftctt 
etlam  recenta  pfloct  opiniooe  »  ^lM 
legicima  cA  quoca  bonorom ,  quando 
ifiltus  infticutus  eft  hasrcs  univerfalis, 
.&  addita  b^reditate  cum  beoeficio  in* 
yeocarij,  nihil  illifupereft,  nififolalo» 
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ctn  d^fpnfalt.  i^,  »:  ^i  pbft  Molibam  ^ 
Juriftami^.  fj;».  1.»««.  t6.  &  plures  a*  9 
lios ,  quos  rcfert.  Ratio  eft ,  quia ,  cum 
fttWei4ioiw£tIis>  fub^onera ,  &  o* 
Uigationei  patris.  defiinAixuios  per» 
Iboam  repr^eocats  ficideb,^  Hveiie 
Vendicare  Eraphyreufim,  quam  patet 
ahenavit  cum  obligacione  pra:ftandf 
euidionem^  obftabic  ilUpraediAaro* 
gula,  ^ttemitM%UHmeifem$dai»^M 
felftm  eipmderit  invetot&rium,ad  hoc» 
utnonteneatur  ftare  tali  alieoaciooi^ 
nifi  quatenus  res  alicnata  non  cxcc* 
dic  valorem  boaorum,  quae  cz  patcc'» 
rra  ttaeredlCMe  ad  ifrfiim  pervenerunc« 
Qsando-aotttm  ttti.alienata  efttc>  fint 
obligacionc-  prsellandi '  'evi^tobem  » 
tuncfiliusincarupropofito  rcm  cotam 
vcodicare  poteft.  Si  vcroaiiquid  ci 
fuperfic  ultra  legttimam  repcUecur  ^ 
vmidimandD  iacaniis  tamum,  quate» 
fll&sreperimi'  habcre  ultra  leg 

itunaint 

uttradicMolina  Theol.  d.dt/f.  478.»* 
11.  poft  }acobinum  Ancarranum,[mo« 
laa,  &  alios  ,  quos  ceferc  Valafcus 
i^-tmifiUL.  49i-0i-  fo.  t|Qam^  idem 
Vatalb.  cum  alijs  ibidemdtacis  tencat^ 
qaodmltsiiUus  habensultralegitimam 
repenetur  \  vendicando  pro  toca  pafce, 
io  qua  cft  hau*es ;  &  fic  eciam  pro  legi« 
cima ,  non iblo^  t  quod  ulcra  legif 
timam  oonliNiniitaa  cft  t  qvt»  opinto 
miht  valde  difpUcet4 

Nota  quarto,  Quando  filius  tton  H 
efthflcrcsin  folidum  ,  fed  fimul  cum 
alijs,  oon  fubmovcri  funpJUcicerare* 
.vocttttdar  mf  fiia  pec  pacmm<iKbnaca« 
M  taikcum  pco  rata  par tisylli  qitftdl 
naereix  ut  fi  tantum  ficinfticuttts  ini  ttff^ 
cla  parte  hajreditatis ,  fubmovcri  tantfi 
arevocanda  ccrtia  parte  fui  praedij  a  pa»^ 
trie  alieoati  ,  ut  per  d,  i.  cirm  k  mstrt^ 
€tdi  dt  ftitmiitth  ^^fro  qm  ftfOtm 
nty  ubi  GIoifa^Aeflommuniter  fcribcft^ 
ces.  Quaodo  autem  calis  haeres  i nvett* 
carium  coofecic ,  non  folum  debet  at- 
tCAdi.  quou  haeccdicaias ,  in  qua  eft  iol^ 
citiitus,  led  ctiam  qoaocicai  bonorttm« 


tatisiniDus  vakaCy  qtiaoa  Xiniilts  ^ivo* 
tkpni^iiif^\\6uKiLt  «foiiTei|»ellatBr.lic*> 
tes  ^  (oni^lfaa)Uota  ptardi)  v-^^ol^m 
a  p)OrcioTro  A-quaiis  valoris  «quamitati 
pcrtionis^haeredftaria: ,  ut  fi  hxrcs  Ctc 
intticutos  in  qnafta  parte  ha;fcditatis» 
^asparssBfttiBeiiK<)uinquagi]iai  min 
fdf ,  Sc^a&^ari.  f  raedii  alienatt 
ti&icbircemmn  asrcit>  iblain  Tcp«l« 
latB^  taKs  harrcs  i  vcndicanda  pot^ 
tioae  prxdij  *ftimationis  tquinqut» 
^intaaureorum,  non  Ycro  a:tota  quar^ 
la  parte,  quac  pliiiis  ttAimantt.  Sift 

B.  5.  fnm.  'verf.  tnicm  catieltifig 
%£redit4f  id^  Molin*  Juriftarf/<^(?  <Ap^  « 
«iK».  S4.  MoUnaX4Kloiog.  «/i^.  ai6.  9« 
st.  ic  csteci  cooamaaitticcir  polKjMV 
^imSiawi^  tkmh  mHfA  Aacio  efti 
^ia  in  venftnrhim  itevafelicifiedem  om- 
liino  indcmncm  ,  ut  rioii  in  plus  gra* 
vctur,  quam  honoracur>  ut  cx  diifiis 
tiooHat.  Quaodo  autetn  quota  bare- 
«Bttftii  ifbpertvvtk.  ^orilafift  4)uotaai( 
ftmdii  alienati,  lunc  noa  infpioitut 
ijuantitas/cd  quotitaspoTtionis  hsrc- 
ditariaj,  quaj  ad  hacredexn  pcrvcnir:  uc 
6  inllitutus  fit  in  ccroa  haercditatis 
panc ,  quas  aElUnTCQfr  mSltf.aareis ,  5e 
iMafnrs  piwiliall0iiaii  folum  aefti* 
iiM«irGBap[iai4»i«is  >  fo12im  repdle* 
tur  abcatertiapartc  prirdij,  licet  in« 
t*  vcntariumconficiat,xiuia  ut  nonre- 
pneTdBtat  de£iio^bim,oifi  io  tertia  par« 
fuliBBBdiiliii^  iisii6fiotcii6tar4iHi* 
poKa  iUiuf  >  oifi  ^|D0>mlicrtianD  pamiir* 

lScl»M.  Theolog.ySn^.  nmn.ti.  tjuamvii 
fcontrariotn  docuertt  Vaiafcus  cgnfMt^ 
t»t,  $z .  mm.  4«.  fi/e ,  ubi  immerito in 
pteftaiitaraiiuf.  Qieom0ia,rup« 
fMMl  flittcipijs  fupcu  traditls  ,cum 
^Mf|)ortiorft  militant  in  Emphyteuli 
•<fe  providentia  perpatrcm  aHcnacaio 
«fx judicium  fili|  ad  eam  vocati ,  uc  ia 
^ecie  adtwrtic  Motilia  Theolog.  ^iff. 


Bmpliyteiifii  " 

xim^  di^a  filius  tantummbdci  repd^ 
luur  a  recupcraoda  parte  rei  ad  ie  fpe^ 
<Aaiftr$per  parrem  «lieaatc ,  asquoal 
v.idciri>&  oonfeimc  iurii'  •prgceptii» 
ut  rcfufo  prctiocnBptori ,  ctiam  pArs  IN 
la  Hlio  dcmittatur  ,  &  ita  poAalari  poffe 
4  |udice>ut  cogat  emptoccm  cam  de- 
mittcrc  ,uc  advertic  i^ioolus  im  /,  t.C« 

Tn»,.oelitivs, adquem  totaresfpg* 

^abat,  invitus  incidac  in  focictatem, 
contra  /./  convenit  yt^.  fprv /ocifi ,  & 
Tjuia  rcs  dc  faciii  ad  fuam  origincm 
iraUcur ,  ut  /./  sr«tf,  $,  pdhu  ,g,d«pA^ 
^.CiMen!unVa&alaia4'  4f* 
«».  t7,hancPindi  opinhdasn»  tonc  Ib* 
lum  »dmittcodam  ccnfet,  quaudorct 
cllct  individua,  ita  quod  in  una  tanKiim 
per/bna  dcbeac  confiftere.  Vnde  ,cum 
£niphyteuli£iii  boc  regnodlvujifioii 
poiTit^nifi  pdrsftimationcM  {oataOr^ 
dinationem  rcgiam/i^.4./|r.  3^.$;  t» 
cS^  ///.  96.  13.  docet  coofcqucntcr 
idcm  Valafcus ,  (i  patcr  vcnderct  Em- 
pliyteufim  ad^tun  fpcaantem,  & 
tiUttt  pro  parco,  i^ua  iloik  eft  <i«eret ,  iHi 
vefidicatet,«t|iiiuij6c  juri  co  nfonan- 
tius  cfle,  ut  totaincapitctur  in  pcrfona 
fiUj } &  ita  fc  vidiflc  judicatum  pcr  gra* 
viflimos  Scnatores.  Vbi  aacem  ex  pra;  A 
triptalalcem  coafiMWdiiieroaHs  divi* 
fioinBmphyteufibat  )iermittitur,uC 
fn  regione  Interamnenfi,  &Uial^'iqii|k 
bufdam  partibus  hujus  rcgni ,  non  po* 
terit  talis  fiUus,lccundDm  eundem  Va- 
laicum,ievocate  partem  rcfpoaden^ 
temiqaouB,&  quaatitaci^in  qtia^gll 
hmi.  $ecat  auceoi  (eouBd&m  Piiia* 
iam  ,  ajjus  opinio  hon  difplicet. 

Nota  fexto ,  &  ultimo ,  quod  rctcn- 
ta  eorum  opinione ,  qui  ccncnt  polJe  ^  ^ 
filiom  hcredem ,  faltem  cum  bencH^ 
cloinvehtarif,  fevocaro-^^iaiiai  Em-  : 
phyteufim  de  providenfia  ^  patre  ali- 
eoaram,non  deobligaturralis  filius  i 
^sHanda  cviftionc  ex  bonU  hactedi- 
tarifs,  quando  Bmphyteufis  fuic  alie- 
Banititnlo  ^^iaonis,aotaliofiintli' 

e^in 
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c6m  bmnis  ejuABOdi  dbngdtio  Adhm» 

rcdes  devoluatur,  uc  apud  omnescodp 
ftat  ,&  advercit  in  Ipccie  RcbeUiitt^, 

fHff  pater  meidendo  in  c»mm 
mifjttmprajuduat  fittjt  9 
m/ucceffionc  Em- 


^  #*  Varta  conclufio.  Patcr  com- 
V  mitteodoaliqutd , ex  quo  inef- 
dic  !n  paenam  commifli,  prasju^ 
dicatfitijsin  quavls  Emphyteufi,  licec 
fitex  pado  &  providcntia.  Ita  Valaf- 
C\xia»dji,  4.9.  dejure  emphjuutice  ^nnm, 
%» Molioa  diBd  difpMt,  478.  m»m,  uhtmo , 
MRnii*  cdp.  fttuit ,  4.  »1111».  i<r  ib* 
MI»»&caBtertcommuniter.  Ratioeft^ 
quia  qualifcumquc  fit  Emphytcufis,ac- 
cipitur  fub  calegc ,  &  conditionc  ,  fi 
poiTeiror  eam  allenec ,  inconfulco  do  - 
aMno.velcaiioaem  oon  roluac,auc 
aliiidqiitdpiaiii  ftdac,  propter  quod 
psnacommifl!  jare,ancconfuctudino 
conflitutaeft,  Emphytcufis  dcvoluatur 
addominum  j  &ficcam  ipfc  pofTcfror, 
quam  caeteri  omncs ,  pro  quibus  con- 
oeflkeft  ,ea  tn  pcrpenmai  prlvemur, 
NecObftat,  quod  hinc  (equacur  in  mo* 
lia*patris  efle ,  filios  Emphyceufi  frau^ 
dare.  Nam  patcr  non  creditur  id  fa- 
^urus,cum  nemo  melius  confilium 
ptQ  Uberis  capiac ,  quam  patcr ,  /,  nec 
iites ,  infne  ^ff,td  Itg,  Inliem  ^deednff 
ferifs .  i,/ifMrief,pnkeri  ,aifi»,fideen. 
TMtefdhMsfMriefo,  Si  tamcn  conftiterit, 
pasiem  doloft  cgilfc » ut  filijs  pracjudi- 
carec,  crcdunc  citati  Do^ores  non 
Mieio  td  flUfs  aooeie ,  quiafiaudibus 
.  nodis  omnibus  obvfiodMBCft^  .'k 
.  IMfimde^fdefnvtm* 


4ax 

MCTIOQUARTA. 

fimeutmttteturr^rMm 
-  i  fiWSntf} 

ReprefentAtie.^  mbieiteipitur ,  eji  ^m» 
dsm/aiojMris.^Md  ijMiifingitMr  obtinerw 
locttm  Mlterins  jam  demntMi  ad  effHhm 
fnccedendiinhoniSy  in  ^uihMS  illefMCcederet^ 

e^bidendi ,  qudt  iUe  exclnderet ,  ft  ejfet 
wtnt,tt.rT*  ^ 

AdfMccedendMm,  tnm  efcemtmiht, 
tum  tnnfverfaUhMS  JcM  ctU*teft^t^  Ht 
benis ,  tju£*b  wtept»  deferuntur ,  conce^ 
ditMrjure  cemmnni  beneficiMm  reprafent*- 
^emii  ifkmUctemm  difcrimine,  quedU 
Juccedendum  tfcendentihnt  eenceditne  kte 
heneficium  dejcendentihns  in injinitnmiiM 
Jucce/ione  tutem  cotlAterAUumJolum  etnce- 
ditMirfiUjsfrAtris  tdfuccedendum  ffttruo/ni 
eternmftterfnccederet  ,JivtvMS  ejfet,  ecd^ 
tt*77*&7l* 

imedi^fdmrePrdfeinetieitemetUdiete&i 
bMs  cencedentid  fimt  cetfeBerit  jnrit  mttim 
^Mior$5,n.  7%. 

Leges  reprxfentdtienem  tdmittentes  im 
iittentrenfverfaii  yprecipMefdvent fiUjsfre^ 
Umt ,  ^tendtcnm  etsctncnrHt  nlinnisetm 
nmpttrmnfrettedefim0i.eedemmlTt' 

PRo  plena  hujus  quasftionis  ex- 
plicacione  aliqua  funt  pracmit-  77. 
teada  ciret  beneficium  reprs- 
fentationis  in  gcneraii.  Quod,  proot 
hic  accipitur»nihil  cft  aliud,quam  quc* 
dam  fiaio  juris ,  qua  quis  fingicur  ob^ 
tinere  locum  alterius  jam  dcmortul  ^ 
fld  effe^um  fuccedcndi  in  bonis,  iii 
quibiisiUeraocodefet,  &  exdudeodi 
a  fucceftione ,  quos  ille  exdiidcfoc,fi 
cflcc  vivus.  Hac  igitur  in  re  dcr» 
controvcrfiam  conftat ,  ad  fucceden- 
dum  tum  afcendentibus ,  cum  traoC^ 
«effidibus,(eucollaceralibus,  in  boo 
Bii  ,qu«  ab  inteftaco  deftnlontf  ,ooii«' 
fwii  iiiiirmminliiiirfiAimfcfflf(Bi>h.^ 
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crimine,  quod  ad  ruccedendum  afcen- 

dcniibus  conccdiiur  hoc  bcneficiuni 
dcfccndentibus  in  ir.finiiunn:  utfivcr- 
bigratia  .  l^ctrus  dccciTcrit  in  vitapa- 
tris  lui  .rclidis  filijb,  lu  repra^fcntanc 
ipfttfn  Pdcrum  id'iff6ftufn  fucceden- 
di  in  haereditatc  avi  j  ficut  ipfc  Penrus 
/uccedcrcc,  fi  v.viJscirei:  &  fi  h\  c- 
tiani  rcViif^is  fili)S,  titccdanc  vivcnre 
avo ,  parL  modo  gaudcanc  cor um  fiiij 
beneficio  repri^rematioois»  &  Ik.  ia 
iccteris.  defceadcottbus  in.iofioiomi 
ad  effedum  fiiccedcndi  in  haTcciita* 
tc  ppoavi , 'abavi',  tritivi,  &ca:r.  in 
qua  Petrus  fucceifarus  crat  ,  &.  cxclu- 
dendi,  quos  illc  cxcludereti  fi  vivus 
«flet  tempofe  moftii-calii  jS^eiHiett«- 
tis.  In  fucccOione  autem  cOlUteriilittm 
(qualiscft,  cum  fratrcs,  vcl  eorum 
dcfcendcntcs  fiicccdunt  fiatri  ,  aut 
pacruo  dcfund.o>  non  conccdiiur  hoc 
bcDelicium ,  oifi  taotum  filijf  firatrum , 
.ita  qttod  hi  taocum,i&  oon^e^m  lit 
Jij,alij  ve  dcfcendcntcs  rcpraJ(entcnc 
Jjtttrcin  fuum  adcfFe^^um  cbtincndt 
Jjierediiattm  patrui ,  in  qua  corum 
pater  rucccdcret ,  fi  vivus  cJfcf ,  ^  ejc- 
cludeodi  ab  ca, ^uos.ille cxdiiraros 
ctat;    .  ....  .  , 

•.  Concordant  in  his  Do^res  om- 
oes.  Et  ver6  quod  atcinec  ad  repr;ei 
lcntationcm  admiflam  in  linea  def- 
eetidencium  in  infinitum,  nrK>doexi^ii- 

■  cato ,  babetur  $.  thm^liMS^  §*»Itimu 
"itsfiU,  d»  kueidkstiims ,  ^fiut  sk  iMefsf 
JUfcruntHt  y  AmhenticSy  in  fuccc^ie*^ 
m ,  Ccti,  de  fnis ,  lc^ithnis  hxrcdi- 
hus.  Et  quod  attincc  ad  reprafcnca- 
jttonein  in  imca  tranfvcrfalt  concef^ 
ttto  -filiis.fiatriiffl  j  faabeeor'  Aiahemtlf» 
ri»,  dsbdtfedthus  sk  iiuefists.ijti^iiur^ 
merf,  .hhjMfmfidi  veri,  &  alijs  juribus, 
Qua;  quidcm  jiira  func  corrccfloria 

.  juris  antlqtiioris ,  quo  olim  filij  fra* 
trum  cxcludebjinco^  ab  ha^icditate 
pAcrm^dcftiodi,  qijiodocom.^iS!dam 
vorrebatalhis  patmss  frater  dcfundl^ 
paaniukeos  excbidebat»  T"^r?Tff 


i  EmphyteuiL 

mio'  ifado  f«indtlMM.''rerp^^  pa/b 
mii  dehindi )  nccii^rediebamut^to- 
cum  patris ,  fratris  cjufdeni  deFundi) 

ciim  rcprxfentntio  non  admittcrcrurt 
conftathoc  rx  l,legf  dafderim  tAbnU' 
tum  yVerfhisettmm^  Ced^de  legitimis 
^sreilihiit,&  hse  etism^-m^r-de 
/egitsiM  ^Bsterwm  fueee^eite,  Q^aodo 
autcsr)  cum  fratrum  filijs  nonconcur- 
rcbnt  aliquis  corum  patruus  frarerdc- 
funCli ,  dividcbator  intcr  coshaTC* 
ditas  talis  dcfun^i  pcr  capita ,  &  non 
per  ftirpes ,  &  rcprsefentationem  pa- 
trum,  /.  2.§.  fjsc  hsteditss^  ff,  defu» 
is.  Vndc  pra'di(Ra;  icges  rcpra;(cntaci- 
oncra  admittencesin  lineacranfvcrfa- 
Ji ,  prarcipud  &vent  litij^  &atnimin  oa-. 
fiif  qaocumeis  coocurrlt  aliqi^  e^« 
rompatruus  fratcr  dcfundll ,  ciftrr1b« 
lir.n  :n  laii  cafu  ab  cjus  bsueditaioail^ 
tcacxdudercntur. 

.     '  ■  j 

.    ■  .        .  .        •  .  .  ■  •  ■ ;  I  •■  • 

%An  hmteftkm  tepr^enUtMs ,  i[uU 
pet4.iU  ieges  imtfdsim  figs.tr^» 
trnm,  ieiimbi^ut  fm^indisstm.  . 

, :  #ij  fton  toncurrit  patrums 
'     •    /rater  de/HnSfi 


Ps^tAmtegMivstiti  ^tufe»esntt(^  ijui' 
hiisfiimd4kmemisns,f^, 

C  entrtria  Jententia  fretfertuf ,  mHhi(\ue 
Ddlores  preet  ciidnttir  ^  acfpeciAtim  oflen' 
dttuTt^sesftAre  ^aurfium  ^  effeque  te» 
liimdsmmbee  regne,  n.  80. 

->  ^eiuittturfkitdmemshufutfetdmlgfeii^ 

teiitis.n.%\. 

ielviturfmtdsnMiiumfeisrisfaiteistiit^ 
».81. 

.  6feiiditurfpedAtim ,  auedper  Ordinati* 
iM0kls/bsBsm$Ms  esttJudumtur  fitijfrs. 
trumnefer  reprsfentstieiiem,t^  tnfiirfes^ 
/uaedsitt  im  hsms  fstnd^  ^usiuU  emm 

ti9 
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f9  T7  ^  autctn  non  Icvis  qoacAio ,  an 
Jr^  bcncficium  rcpraslcntationis, 
quod  prsdtA*  lcges  cooce* 
^imciillisfratrani  ,lociiinhibcat,qin« 
di>cumeis  oon  concutrit  patruus  fira- 
terdcfunfti:  ita  uc  etiamin  taiicafu 
fucccdcrc  dcbcant  in  ftirpcs ,  &  non  In 
capita?  Ncgant  Azot  /#/wp«m,  C.Je 
UgttimiskdMUhsiOm^  plure*  rfl- 
fecm  *r£^i/w.  def»cctfiw.  sk  iiH 
r<5li(tf»,»wii.t.Mol.Thcol.  tomox.difp, 
164.  peff  t,  ctndaf.  »Hm.  tt.&  temo^.p, 
l.difp.  6i6.fn$m.  I.  §•  verifm^fffm,  5c 
alii,  quipro  fcallcgaot  Accurfium-i» 
f.  bte.eOm^  verkt.fwferpitest  iMjfiU 
ie  iegisims  tgMAtertim  f$ufe^t»0t,  di- 
Citquc  Valafcus  trMC?.  de  inre  emphjt, 
ifttMfi.  50.  »«»».  3.  hancefTccrcbriorcrn 
modcrnorum  fcntcntiam.Fundamcn- 
tumeft,quiaquodiiliifrftcruoi  fucco* 
«falBCiii  ftirpes  patruo  dcfiin^ »  eft 
pnrilegiumtUis  conceflum  contrafus 
antiquum,  quod  proindc  cxcendi  noa 
dcbct  ultra  cafus,  in  quibus  jus  Dovum 
iiiud  conoedic  •*  )us  autem  AQvamiUud 
tmstommodb  cooecdit.quando  picni^ 
us  cum  ets  concutrit ,  ut  videre  eft  in 
di{f.  Anthent.  de  htredih.  ah  intefUto , 
/  />//«r  1.  verf.  httjufmodt  V  ro^  ibi,  jed  & 
tf>fiifr4trum  fjltji  tMnc  hocbenefeiumcemfe" 
nmms.tfiutfdeM  fr«^}s  vttMtm  TbiHt 
C  volgoTiot)iis^M*,:^/^^  Jvg 
f4i&iriri,/iveissMtertiifirtt,  Vbi  particula, 
#<»»f ,  dCnotat  limitationem  ad  illura 
cafnm  cum  exclufionc  aliorum,  Nec 
pbftac,  quod  ali  j  tezcos  ftnchaclimltav 
t|diK:B^eri«ntnrs  oem  per  hunc,  qui 
piiptttliseft ,  debentintelUgi  cum  ilia, 
nc  corrcdio  iuns  adeo  manifcfti  finc 
contrario  cexcu  cxprcffe  inducacur. 
Idcm  probacur  cx  alio  (equcnti  verf» 
ibi,  ^Md*ij»idem  frdlrss,&fimis  jH49 
Mfiivile^mdedimtts  ,MS  its  frefrim 
fgretstKm  fuccedeisteS  Mcm  JoU  ia  tertii 

•T  erisfiitmi gndit,  cim  ijs,ijiii  iufectttfdogra- 
i^lfifm^sdk^tdtSMtm  vtcemitr,  Ocnir 


qne  pr»1iie  parcielbm  teges  Calbllc^ 
tumantlqux ,  cumoov»,  prouc  eat 

refert  l^iol. d.difp.  164..  ntim.  14.  Ecqitod 
magis  nosmovcrc  dcbcc  ,  hoc  ipfutn 
vidccur  probari  juie  Luficaoo  itb,  4.  Orm 
ditsi»,  tit,  91.  i,  %,  obrin  qoodam  cafu 
ibi  relate  non  admictuocardli)ftacnmi 
ad  bona  patrui  d^fiindi ,  nifi  concop* 
rentefinnulQiimeisaUo  patnio  fiacae 
defun<fli.  .  , 

Cooctariam  nibilominas  rencen-  . 
tiamcenecmcrUo  GloiTa  AiecorfitMi** 
A  l*  §*  itit,verbe,i$tpoth,&verh,Viss^ 
dicdtioitem , jf.  fi pers  h^reditdtis  fetttur  , 
&  in  diffd   /.  le^e  duodecim  tevMiarnm, 
Clofftt  uitim* ,       its  AuthinticA  cefftm' 
te^  verhe  »  im/iffes^  C$d,  de  legitisisk 
heredihtss,  &^.dmhemi^.'^  4$  Sgreds''  ' 
bm  *h  imtefiMtOt  §,  fiig^itef^  t,  verf,'f 
outem,  Verho ,  fratref  ,  &  Bartholus  ift 
emieihui  fr^edt^is  locis  ,  &  in  l,  1,  %,  hde  ' 
herediui ,  ff,  df  fui^  &  in  l.  libererum  , 
ttsstts.  15,  /.  ikr^imtnsm  fgMificutieme  ^ 
&  emfiL\^0^kht:.u  iibi  aic  fevidif* 
fc  pro  hac  parrc  conniia  Accurfij, 
Qui  duo  Authorcs  maximae  func  au* 
thoriucis,  prasfettioa  in  boc  regno, 
cum/^. )  Qrdmi^^^.  Hi^    i.  Iiabea* 
tur,  u6.iqisaadofoeaiMMi.fiiericdecift 
pcr  legem,  ftylum,  auc  confuecudi- 
ocm  regni,  ncque  per  jus  commune, 
fcrvcocurGloirs  Awcurfii»  quaBCom- 
muQl  DoAorum  AOpiriooe  tepcob»» 
cs  no»fii0Cinc  r  ^&  bis  deficieiicihn»» 
fi^ecur  opinio  BtriJ|)oli ,  ft  commu» 
ni  aliorum  Do<florum  fententiaB  con« 
traria  non  tucnt ,  licec  aliqui  ei  con- 
tradicant. .  Neque  >  Accurfius  ioco 
proprkMf  (eoKMteAUegaco»  fihi,aa( 
nobis  eft  contrarius  i  nameo  loco  ab* 
folutd  noftram  feneemtam  tradit,  8c 
poftea  pro  uberiori  do^rina  contra^ 
riampofiit»  diccndo  fub  difiuodtq^ 
nc,  vei  die^  &  ettsu  QpodrnoD  eft 
AKlijeiiicfedamttfeammagic  proba* 
re  ,  cum  toc  alijslocis  ab  ea  rcccdaiL 
Imo  ipfemetpoftca  boc  ipftun  decla>- 
ravit ;  nam  i«  diSls  t  lege  duodecim 
tdkifisrims,  Glojfu  uUimSk  ^i.ifdAcu%  feiH 

Ma  %  ttoclaai 
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liiiD  reiDictUadpnBdt^m  locum,ibi» 

^  dixi   Injf/r.  df  tfriitmn ggnetcrum fuc' 
<e(ii»»e.Quo  pbnc  oftcndit  ,ctiam  ilUc 
jfc  fnagis  nollram  rcntcntiam  probafl^i 
lieet  oanj  priino  loco  po(Siem^eqiiuii« 
lianceaiidemftitcentiam  pcnntahi 
Dofl^orcsi  «ECjUibus  duodecim  ,quo8 
rcfcrt  Tiraquelus  dfntrAli.  if^rti^^ier, 
ti.  C/fffii  12..  fiHm,  5.  eam  dicunc  com- 
„  mmiem ,  &  Molina  Jurilta     3.  r^p.  7, 
MNH.  ti.  I10C  Ipfum  reiicit ,  cODfiJcMtO' 
tuitum  jure  commu  n  i  >  q  u  a  ra  vltn* 
proptcr  contrariam  dirpofitionem  tn 
repihus  p.,rtirarum  rcgni  CaAellas  in 
oppofiLum  dcAc^Ui.  Eandcm  fcntcn- 
tiamfequicurAmpmoi  Gomes  /^t* 

ifo.ffNm.  5. 

Probaturprimcquia  /»  ^/f7.  An^ 
thcntico,  de  hjtredihufab  i0ft/fa  f,  §./t 
^«fiir,a.  cOQoeditur  fi|i>sfi^ruln  prf- 
Ttle|^uiove(ti«ftntwtoBis.hts  Terbis : 
FriviiepHm  ftlthemux' fratrvm . "msfcH/t' 
rtm^  ^  fxmtMtjun  fitip,  Mt  fliibns , 
Mt  tm  fnariim  pareufHm  jtira  faccedMt, 
^edjvis  parenium  adXucc^dcnduni  in 
liDnSs.fr«rttni  dcAiftAohifki  «oii'{ieo« 
decex  eOyqood<fittiil  «bocufrac  aJius 
frarcr:  cr^  ctianoiwsfiliorum  a  tali 
concurfu  non  pcTidcc,cam  in  idem 
prorfus  ' iu&  '  fucGellant.  Sccundo , 
^faSamiUm-Ambgi^ffi  ;r^dr^.§t  fi  igi^ 
tur,  i»  fine^&  ^ttifi/>jtifM^fHfifhtres,t, 
Ctd.  delegitimii  /'.erri/^Kt/.j  quandofi- 
lij  fratrura  tantcrmmoda jconcurrunt 
campatruis>  vcl  avuculis  pacitii  defun* 
dU^ui  rel^edbfiliaruiD Aacrjt  dlcoo' 
toc  piidul  f^99iia«atosaQghtvadiDitii 
«uncuai|>flfibifiratrum  mi  locoiivhaltttf 
ditatemparrui-defurrdi  ,illis  alijs  pa- 
•cruis,  &avunCuUsomnino  c:<cIuri»,co 
i|uod  ex  ben^ficloi  'repra:icnr:3,tionis 
thrnwmtlBedfia  paMnfwn»qui  patruoi 
iilteYpcdii|lsreilt&?VbiidUet:ISUi0fi<li* 
AS^tt  p  rnr  ff  n  rn  r  1  rmif  Hlij&i^atronf  coni 
•cdfltxm  non  pcndcrc^^^x  co  quod  cori- 
«eufsrantcani  aliqub  Thio  fratrc  defbn- 
^  1MeiJqpi»i^»f»AKrjit. 


Empbyteufi* 

Authentic*  ^ptft  fratres ,  i.  habeiur ,  ft 
defun<^us  non  reliquerit  fratrcs ,  nc- 
quc  fratrum  filios,  Csrteri'^  agnati »  & 
cognact  rcmociores»  fccuhdom  gradtts 
prserogativam  ,ei  fuccedanftln.xapita, 
(k  nonit)  ftirptfs.VndeiCGOiitrarioreii» 
fu  cfficacircrcolligitur ,  "quod  quando 
rcliquci  it  tihos  fratru,  fivc  foIoSjfivc  ft« 
mui  cum  alu;uofratrCjdcbcntci  (ucce* 
dere  io  ftirpcs,  atque  adeo  p(r  reprse* 
ftiKatiooem  patrom  defiin  AoiruX^par» 
to  dentquc,  quia  in  linea  defcendeoti* 
um  fucccdirur  pcr  rcpra?fcntationcm  , 
ctiam  quando  ncpoccs  non  concurrunc 
Cum  pacruo  filio  fui  avi,utcoiiftacrjr  k 

iimis  hdredibHS^  &  i:%.  tnmfkmibijNh 
de  hdreditMtibns ,  (fud  ah  intejfste  defern»* 
/i»rjnotanrquc  ibicommumtcr  DD.cr- 
go  idcm  dicendum  in  fucccOiooe  col* 

kieralium,  in  quaihitcoowlh  te^tm 
leocatio  ad  ejcempldm  defe£dcfttiiiBH 

cumeacantum  limitatione ,  utultra  fi« 
lios  fi-atrum  non  protenderetur.Ec  fane 
eadcma;qu!tacis  racioutrobiquepoftu* 
bcjucfilij.qui  parcntum  pcrfonam  re» 
|Mi<eiitaQt,locom  cenini  obciiieaiitad 
Aiccedendum  in  hxredicalev  in  qinntf 
illi  fuccciruri  crant,  fi  viverent. 

Adfundamcntum  contraria  fentc-  8s 
ciae  rcfpbndccur ,  proptcrca  tH.diH.  An* 
9iimtk9t  itfibmMmfmkkitefi*tt,  expn« 
mi ,  quod  iM^vilcgiomsepiiclentatitK 
nis  tunc  conccditur^lijs  fratrom,  quft- 
doconcurrunt  cum  patruo  fratrc  de- 
fiindi  i  quia  cum  antea  fccuirdum  jus 
Mtfquius,fr^um  filij  pcr  patraumes- 
eJodereBcdrff)>ee}sliftilitbo.cafii 
difliailtaii&  idconecefiarinq^usAI^ 
t«m  con  vcnicns  fiiit ,  utcxprimcretur, 
ac  pro  cali  cafu  praifcrtim  intcUigcrc 
tur  rcpracfentaciQfratcucD  iilijs  conccf-^ 
lii^tit:locuiii:  pan^mgobtiaBPtetoQBdd 
lcgibus  CadellaB  hac  ih  rs  fdoiiitmfll 
,  folum  habct  locum  inre^ifi|ii|k 
paniarum  ,ubi  illajlcgcsvigcnt. 
-   Ad  id  vcro  quod  affcrtur  exOrd,  S| 
4MBK^iiki4i>t»ti.^t,.^,  i,  rfrpoQ(iecur,lo 
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99A^  fiQR.Contineti.c|(um ,  in  quq 
|ratfiiin»fiU)lttec0d«mvdttrao  deAuf4, 
ifto  por  .Kfrclbiicatibbefa  patframj 
quia  r^prarfentatio  tam  rcfpcdf^u  af- 
Cendcntium,  qa^m  tranfvcrfalium,foi 
lum  fint<x>nceira  io  fucceffionibus 
re4ic4nif  s  quaodd'ftilioec  aginird«r 
Ibcwdood*  alnntBila»  aTcafendlM)! 
yel  pacruis,  ut  conftaceviaribus  » yi. 
4Ueg4tis ;  in  cafu  autcm quo  predi^fla 
lex  fion  admicticiratrum  filios  ad  bo* 
na  patrurdeftia^fti  ^jijfcconcurrcnciefi* 
aiio  f  jM96blirjKrtf  idaiMidtii;  ooii 
||piruY:dejMcoeffione  hdcrediciirtai  ftd 
^  ^quificibti&iiloruna  t  boaonitqrilNI 
difpoficioncilliuilcgis^T :  .  '  ''^ 
:  t  •  jOiirponit  cotm  loxLiiby^oo  4a  Alios  pa-* 
trf  «13^0$  abintdftfltik  tdeanliio)  aofl 

bu^AfHSliiMtre,  hmc  fucccdat  io 
ta  ha^peditatc  :  at  fi  lUc  habcbat  bon^ 
e»pacrimonio,  vel  harcditatc  pacris, 
^\\t  avi  patcrn» ,  &  matecnupicntakeJ 
ffi  viro^  vcl  jam  nupca-dftt.iiaatiddtf» 
tiua-dwffiCjtuncfialios  filios  habue-^ 
rit  {Tatjrcf;  iHiu.s  defundi ,  folum  obti- 
ueat  ufucafru^um  illorum  bonorum^ 
rcfervaca  propriecate.iiii|s  priorif  OYd^ 
trtp9nii,,rqui;  poftjojiii!  mortoMp /ifivl 

ji¥n«»ilNBirai ,  pcr  Ambm.  de  kuf^tt 
kiH<  nss^vafi^nmtem  intefiixui;^ul^ 
(f*.  9.  &  /.jfdmiff^,  ;  .  §.  tllud  ,Cad,  dt 
JccM»,ttiifU,  .A3dd\tSJSto  d.  Jex.:lufi«ie 
fia,  fit!eaipof«,quoDnaterdeceirerit, 
jm^Hm:9uc  ttiir:trria^  «lacrirnbnif 

fttortuus ,  reli^  aliquo  fHto 
fiUus  «oocurrcnrc  finnul  aliquo  parruo 
fratrc  defunftoruin ,  fuccedac  in  praf- 
dtdisboiiis  fimul  cum  cili  pacruo:  (i 
aoceflvwilliisialtt  fupprfitliliatexprf-, 
mo  matrimonio  tunc  locuionoo  ha« 
bcat  difpofitio  hujus  lcgis,  quamvis 
fiipcrfint  •flcpOte$\tQlldi  CX  aJiquo  fi- 
liorum  prioris  matrimonij :  in  quo  di- 
^  lex  diftOiiBil  MniBuuimont  ,iiix<» 

gatio ,  quanc((^^^di^^fii{MNdfiB 


iSnttOiiifiiptfeftiifiifepoflM')  90t  prdtf 
nepoGe»i  (c\  nepotce ,  f»  filii  fiffiul  ;tit 
rignificaoceKCUsm  d.  $.  flU$d^  ibt^  ifHti 
fi-nmUim  ejf-frine  matrimsni»  hgbnfri} 
f«ccefti$Heni ^innfiM  i.  in  <faih»Sy  f.&t^ 
fc^.  i»  pi»sff,  Codi  de  le..u».  fiMp/, 
cradaDti)ioft  aKoa  'Anmfi.  Gabprch 
idmmmfimm.^  jit.  de  fecmt.  miipt, 
c(mcl,  %.  mi%,  ^.^;.&Burrat,rM^..tal 
nam.  9.      '  '    '  -  - 

.  Conftac  autcQn ,  quod  dum  fupra* 
diA#  l^Si  fofert^aiic^dtitta  bona  pr^ i 
iatit  iddcendent^i^^fltoic  muli^  aid 
fecundti^^otatrani^unris'  non  /iffi^ffi^ 
gunt,  hequc  admittunt.quod  tales  def^ 
ceodentcs  fuccedarit  in  tiictis  bonis  )u- 
rc  iiaeccduario  ,  feu  canquam  h«rcdcs 
i]UiiMl^trili)tQ^p«»i#V'^  ^dfite 
flMCtBrfiiikdlberto^dedtllST.ISIam'  fi.'lf!,9 
mortuos  fit  ante"  tfaT»fitum  mWHs-aS 
f:;cunda  vora  .  ft.Trim  mr^rcr  illi  ab^in- 
ceiUio-focccdtt  tanqu^im  propria  hx- 
vcafitfiiRomnibus  ejus  bonis,  ut  dicta 
'QtdiaaiiopLttfita«)^dt(|)ionic;  venii 
^aiAiibnorom ,  OC^ff^onit  jus  toti^ 
muncind.  §.h  nc  rtaK/  vrrf.  fi  anirm 
inteffdtus  ^  Auth,  de  nupr/j.^ ;  quando 
poitcai  tranfic  ad  fecundas  nupttas, 
proprieititm  tiliofif  ^Mf  notiMir  atoifr' 
tit  pnidiais  fiift^  ^d^fccfl dencihu^  lh^ 
pctiftitiibus  ,utnoeaf  Sanchcs  Ct^.y^Je 
matrim.  dtfp.  89.  1 8 .  &  conftat  'a- 
pendcHprasdidis  lcgfibus.,  &  cx  alijs, 
quas  aficrt  idem^Sancb;^>  th'.  nmrr.i: 
f ldMiau|«ir«ft ,  quddMc  n^  tfd^uH 
MntiiieMceikbnosii  ^ani  propflbta- 
tenr ,  nt  hjcredcs  illTus  filij ,  cui  mater' 
jam  in  ta!i  proprictate  jurc  hrvrcdita- 
fiofticcdfcrdt,  fcd  ex  difpofitioneJc- 
gum  tqiisobinioridill  pr^rl  (rirO\  & 
filiiit»oadQfi(e0clilrfOg!amibpe^^ 
fiBtaiadfioanttuK^nOfitids^  matre^  {^Hu 
vanr  proprietate  omniom  bonon?mV 
qua:  vcl  immcdiat^,  vc!  rrcdlantc  fuc- 
ccfiioncfilij  ab  intcftato  dcccdentis, 
eidiibtntiftiifiorirviri  aeqififi^l^ 
ciunxOmnioni  n  o  ca  v  i  t  Sa  n  ch  .fitprefd? 
«iM».4.(^». »».  Et  hinc  fimilitcr  diccn- 
dUfl^yiqnafidoiUefilius  obijcpoftquam 

N  n  3  snatec. 
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aMierad  fijeiain  iniltintpftfctitifi» 

^widein  cunc  ctiam  macer  cA  hmret  ta^ 
tis  fiiij  ah  intieAato ,  &  roiucn  ex  difpo* 
futonc  praxli^arum  legum  ob  raiio- 
pevft  affignatam  propriccas  tlloru  bo- 
iionim«Jltdeoeg«itur«  &alijf  oiutHbc». 
tis«x  priano  mairimomoaiqiHcacorj  • 
•  Gonfifinacur  ,  (]uia  quando  muli- 
er  per  cranfitum  ad  iecunda  voca  amic* 
ttcfilijs  prirai  matrimonij  bona^ 
ifnmediac^adipiam  pcrTeoemK  ex 
frioMviro«fkMD4afiPriiiiturea'  Wnft 
filifs  }ow.h«fidditafio ,  fcu  tan* 
qoam hsredibus ,  ut  nocant  Baldus  /» 
i.  geHerslher ,  5.  §.  his ,  Cod.  drfecun^ 
m^t.  ^  Pioelus  in  l,  1.  Cpd.  dt  hf»ism4' 

myie  per  Auikem'  mmrtf ,  Cpd,  de}fitmti 
mupt,  ubi  habeeor ,  quod  illa  bona  ce« 
dant  liberis  primi  matrimonfi>  licec 
non  fint  harrcdes  patris ,  vel  matris » 
aucuiriurquci  ut  quia  hcredicati  re- 
|))i9iiQt]imn.c  {colosdacllioois  fadditnH 
lipoam  Sanches  di^t  di/p.  89.  mum,  25. 
quiarcnuncatio  hy.rcditatis  folum  col 
iitfiicccdioncm  ratione  (anguinis  illa 
Vero  bona  dcbetuuriilijs  ex  ^ifpofiti- 
one  legis.  Uode  adverffclMncfiald, 
cit.  di^a  bonadevenire  adfilio»ifnAar 
Emphy teuAs  non  h^redicartjB '  pro  li« 
bcris  concefls,  qusr  nondevenkad  il- 
|os  uchsredes,  (ed  ut  vocatos  in  ipfa 
coii^efllionq.  E|^m  autcro  eft  ratio, 
&l^umdifpo(iliaiolHHlis,  quce  ffl&» 
dui^(uceelKoD<ifiti|^b  intellaio^«' 
cedentis  ad  mawcm  devcnerunt  cx 
iubllantia  prioris  viri  {  quae  proinde 
000  jure  baeredicano.fed  ex  lcgis  pr^(^ 
cripco  liberit  prioats  macfimontrdefe'- 
runtur.  Ei:  fic  oonrumus.iieclQquicar 
d>  Ordin.  Lufit.  in  cafu,  quo  ex  repras* 
rentatione  ruccedatur»^d^biiifn  9xh> 

gi$  dilpofKionc.  •   

.Acci:Kiit;^i>9dpef  ie|esCodidi  non 


*    •  '      "     '     ^  *        ~  i    ^^^^  *™ 

QOnisin  linea  coliaceraJi ,  uc  probat 
texc  im  U  his  Hemm  ^C.de  Legit,  h£rtd» 
^  i.  hic  ttim^lftfi.  df  /rr.  si^fi.  (uc(ef?i9. 

f<:diuit     bcoe&cia  tn  iadu^un) 


polteiiMti  liftgtiiisiilicMlcuiliyiitCiiNl^ 
ftacelLaddttAis«r.yt.  Unde  ■akm'pafe 

ipfas  lcgcs  Godtcrsconfobrini  concur-'- 
raocciim  pacruts  ad  participandumda 
Ixinifi  pacrui  pra^dctun^i  quibus  ejut 
materob  tTanfkoMdlfcdidoiwafit-i 
vatur,  ptanttm!ellidliODiittjeari|ieoe« 
ficio  rcpradfeatacionis,  quod  tancccm- 
poris  nondum  crac  conccflum  ,  fed  cx 
diiporuiooeipfarum  legumyquas  Ordi« 
nad  Lufic  hac io  pane  fccota  x(l ,  quia 
liteaacur  uilo<vatlia^  iqnodi«^pf«lenta« 
CiOBwmimportarec.  Addo^iquod  fiequd 
perjus  Authcncicorum  cocKelTa  fuit 
repr^fcntatio  io  linea  coliarerali  ultra 
iiiios  fratrum;  per4iAas  aotem  11.  Co<* 

dieiflliiilimwflto^^eMiiooOOTfbm )  uc 
non  folte  lili|  finMadiiiitnteiinfrial 

di^a  bonapatrufdefuoAi ,  fed^rtam 
ncpotcs, proriepotts  utexdi^isco<« 
llat.  Unde  patec,  quod  praedictus  con^ 
f  urfus  nouftiic  adi«tiflusex  repr«ftii^ 
tacioQee  &  <oalaqa€ter,<]ood<niBqg^itt 
dw  Ordinac. liifit  de iita  agitur.Siaut6 
iUaOrdinatio  admitrendo  hunc  con* 
curfum  conrobrinorum  cum  patruo  no 
ianicicur  repr^fentationc,  intdtigi  ne<* 
quic,quode«olWleiKle  ibid6ciiiift>bfi- 
imikquandoiiQDiooiicuminrauift  p*'* 
truo,id  faciateoquod  reprsfention^ 
cis  dcncgavcric,  fed  quia  noluit  favere 
Qepocibus  primi  imcrimonij ,  quando 
oonicoi^curreot  cum  filio,  difcedendo 
qwflttBm  ad  hocar|arfroomminit. 


■1  ■ 


Virmm  fTMdiibs  rrfrafhitatio  edmit^ 
UtHrrefpiiluhtmorttm  tmfartiiftltmmt 
tv.yv.fU£in  nna  tamtmm  perfsud  "'^ 
.  X-"  •  ■« «  •  €9nfifiert  4fhm  i       :'  * 

•  •  •  t.  »■  ,f  '..       ■. '  •      *  . 

f.  11 

frimMfimtemtUtiigit,&^mfkUuM^ 

tM  pr4pauuwtur.n',-^^,(^ffij^^ 

^dttd^  sd  fmti/»*mem  immmrfei^ 
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■  HttMMtemeX(Uditur  itifrt.n.i^bl^ 
rr4tftfttuftHtf9ti4  sffrjn*»*  ^mitti  rt 


ft4ff»f4aimm^imrdf€Huii»immm  ^ 


fmikiUitm.Mt.ip^lttit&mfti*'^4^ 


hnredibni ,  cam  clMafnU ,  «r  ftmfff  dtftrtk- 
tnrprofiMqnitti  msiori  tuf « kmmHiAv. 
n>,    mimhimfiinikiHt»  iCvMr» ' 
1 .       ^rsfentitis  hdhtidmm  rtffefftt 
U.tfernmindtvtfiktliam  rtslittf^  di$t^fikiii* 
»m.sntemfers/limiHis»tni,ni%, 

Heesntemfelnmfrstedtl  ntrs  dnhinm , : 
^snd0ttdi4  k»miini$ihtrfdfml9J  fi  e»im\ 
4ift*mmnt,f0&0 &frmmimtifyfm^ 

tmtrsverfs^  •k.t>. 

. :  Jn  bsnts  smjiwe  indivifiHytts ,  qns  j«nf > 
hsredttsnsdefernntitr  ^  kMkei .  iinmdeBm 
reprnfet$tjuie»m..f9*  •  n,:. \       ^  •  *•  J i 


.1  I 


''V^'  tti^m  procdidarepriBiehtanoad*' 
mlctatar  rcfpc     bonorum  im^ 
parcUdilitimyquaE  in  una  tancumperfo* 
Dffe^.coftfiftere  debenc,icaucfiUii»patreai  • 
tVfffCfetttailiJtMiBiiiofeidiiteab  «o^ 
runi  (bce^ifidfle  patruu«l»'flB  omnet) 
aiios,  quospaccr ,  fi  viver<c  exiflufurur 
erat  ?  Negat  Molina  Theol.  tem.  j  .f.  t, 
diff,  i^%.fnhn,yverfsdde  efie Ga- 
ma  t  iicet  fobdfrcatHn  IdqciaCDr  i  dm^» 
%f^,  m,  ^<Mtimjifaidteifi^m/i/»m'^i  m 
aliosrc&rc  nfndftmeiitiMD  eftprimo, 
quia  jus  novdm  introdac^ndo  repr«- 
fentationem  noo  intcndit  Ita  fovere- 
confobriaii,  uc  excfudercnc  omnina 

/  fi»tnios,iiqotbiii«aMi  cydttdteii^' 
cnr  «ftdtaiitiuiii  vtiUis  proportionati^^ 
ter  0quarentt}r>  fucccdcndo  cum  illis 
io  hsercdicatem  avi ,  luc  patrut »  ficut 
eorum  parentcs ,  fi  vlvercnc  ,fuooeiruri' 
tranc  ,uc  collieitur  tx  di^^,  tmfikit^ 
h^ttideymMmlhitt  ,tfn£  -iit  iittefiiti^ 
J^SirtBMrJWAqiltrlttr  sdhnreditmmmiii 


ciQoa 


4^ 

fnii,&hi}tiiidiktmtiift,  M9  pMim  . 
/keeidtm^  Si  autem  rcprtffenlMtto  lo« 

cum  ctiam  habcret  rcfpctf^u  bohOfuni 
impartibihum,  non  sequarcntur  peril* 
lam  coofobrint  cum  patruis^  fcd  illir 
omnino  pr«fcrrcncur,  fiquidetti  mb  iit 
A»tidiicii  csdodittienc  k.fmmtbBm» 
taliofnbonoruin>iil^acet  g| 

Secundo  ,quialcgcs  repr*(cntat(o- 
ncm  admittentes  fundantuf  inequi* 
tate I  ttC  patct  ex  dtiis %.(nm  flint ,  ibi  ^ 
ettmmititimt  &,^h.u'%^  p  fiitUi  ff^ 
dtiftii  i^it  kiimii  .kmtfdihm » f  bl ,  ^ 
nstnrtll  n^nitste  ctntiitpt.  i£^ailni> 
autdm  non  eft,  imo  tniquamv  ^t  Dep6« 
tes,  &  confobrini  ekciudant  omnin^ 
pacr,uosi.  c^m  bi^nc  ceipfa  uho  gra>c 
du  iMlttioNsr^oftettieiiM^y  aitt 
truo  >OBi>^icoideAdum  eJt)  nejqti^ft« 
^io ,  qua  nepotcr,i&  confobrlhi  con^ 
fiderancur  in  codem  pfdti  ratione  pa» 
rentum  ,quos  repraefcntanc,pr«vaie<' 
tcdebeat  veritatii  qtt«  pro  paCruis 
llat^  .  I  .iij;'fi'  '  t 

-yTcfCio  denique ,  t^ti  ad  fueeedea-ill 
domin  bonis  imparttbilibus  regula<' 
Hter  vocantur  habent^s  certam  alta 
qua.m  aualitatem;,  aut  condjcionei9 

dpoalakbtqtK^nnet^otesittcoi^^ 
liioon  lidkyitiOO|Met|ief  tOfrfMBfiniif 
tagcionefi)  AiorutH  parentum  confeqDf 
l^oAunt  t  tit  quatulo  ad  taliabooavo^ 
catur  filius  fenior,  qui  temporembrtis 
pattfo  vivut  repericur  i  vel  maibiUiiV 
qgij»rotimior  fiicfiC  ofcimo  poiTcfol 
dQvftniitest  iid  «ntm  ad  TucceilioA 
nem  maioratCis ,  vocatur  filius  maior 
natu  uttiml  poiTeiroris  i  &c  deficiend-' 
btts  lilijs,  pf  oximior  agoatus ,  $at  .co^ 
natpt:  patec antcm,quOd  :ne)iiO|«» 
Htprcfentationem  pncir  ^deqtiinir^ 
quod  fic  filitts  maior  natti  fd^fto 
foi  avi)  nequequed  fitma(rutus,cum 
tnfeficf^mioarfieqtic  quod  fif  pro* 
xtmior »  €um  re  vera  fit  in  gtadu  tds 
Mikifii  D|i6d>H  '<ttdaf »  ftteioii 
qood  pater  illi^  fupradlAit  qnlftiiBl* 
btts  attcAttt  efTeti  ttV  filius  enm  re*' 
iritftnBWW  tft  lialxre  cojftaCur,  ad 
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■o^  qiMadMtt^itftiM  pAe^  fuece*\ 
deier,      ddefbl1ito<<ofiB,<)oos  ille 
excludcret.  In  contraritTn  ftat,  quod: 
cjufn  odi  qunlkates  poftiilannir  ex 
<hfpD6uone  t^oruims,  qui  cajia  bona 
Mafiflfe9i4ioniO  «oceoi  jaroHigfk^t) 
^jrefpicere  ad  Ooi'  v<f'fcat«m ,  nonlad  iid*i 
"tioncm  j:difponii  enltn  cx  jpeculidri 
aftcdioric  cr^a  pcrfoium  talibiii»  q&a- 
licatibus  affcdara atfcdio  autem  noW  ' 
ten^it  in  ^crToxia^n ,  qu£e  (oUim  pejr»' 
Caippeh^  «uMttkB  t|iiMUtgi^B.^Mil^ 
Oedicyqjod  ubificnieonoperfonseeiilUi^ 
aliqua  qualiratc  debet  tttteliigi!  deoo,- 
«|ut  ver^ ,  &  naturaHriir  talcm  qiJiili^a-i 
tem  habeac ,  pon  autcta  ftdd  ,suiX!.prt>| 
▼ilegbuiyd,otiefttextiB  flp-itij^n^t  Ct> 
^  iMr,-)^  .  itf <ff <  iuniim  >  ia^tnttiu  f 
ttbt  Baidus,fic  tcadiSnt  abj  ^pudGapiartT 

iiiuftranc.      ;  .     .  ■ 
|.  e;:.  Ni^iloiT)ituU|' qppofita.  featehtfai 
nobit  magis  probator.  Eam  ver6yift6 
'mfariv^toiuxta  memcm  Do(fta9tia»'ex- 
pKlie^Tis-,  advciricfjftom  cft ,  bona  hrj^ 
p&irtiijiiia  in  dopli<!i  efic  diffcrenm  ci 
ilinniannnamquc  tancummotlu  fun(> 
ioopaitibilia  realitorvpartibfiiiaiit^i 
poc^KA^nDatiqiie^^iiirpttraqD^  bomp 
Emphytcucicac  hncqi  leget  hufn-  re^il 
Di ,  &  qua:  habent  ootis  mifFarum;"vc^ 
alind  fimjlc  abfquc  vinculo  mitcuu-' 
^iH ,  ut  per  Gamamira/.  jo^Ji  i»jv8f  j  14 
feValwi,e««Afe>  lieabl.  A4iaiWf6^anp 
«sAentflute  firintiftidiatidiiQik  Apii 
WivilibiiiaUleianpcr  tiacbenicur  pTs;<^t 
cipaaaflidcciroribus  ^ultra  legisftmatni 
itjBOtiioi'  parettf uin.  Quac  ruTru^jdiufdiKi 
ci»D  ie  haixi|t .-  tttiuacdaui.vpanqnBi 
(MttibfnEMiiMkitqMliMadri^^ 
e8bt  Bin pbymu 6« fflmca£i'ililAith  pit» 
ipfaj,*  j&!  iaifltdibiisr  ab  ct>!  dcfcch-f 
dottfiblisLtJoiVT^tqiaQriih;)  .uK^^fetn^cr! 
dsve6^?«dii^a«v;c(n  oacu  ,  ^  afat 
%m  ^iitpHa  .';b«k>c»ufci:  iprotit  jafls 
ItMtoi^firt^ffim^ilHMiiiiniqiiaiutru^ 
MliltocpAtOoffit  ntcccdcfC.  q^i  noni 


Cc 


/r^.  u  hHjui  diff,  dnkit,  |.  Aii»  .fion  fiittc 
iMLtediMiiav-M  timtdai  paAo8r 
Ittovidencia ,  tic  rbgulariter  func  maio** 

ratus  ,  &  alia  bona  fiiniUtcr  vinculara,  • 
quac  unitaftttim  deferuntur  ,  vidclicec 
maiorinatu  ex  proximioribus  ingra« 
dtt,  ut  pct-^mam  d.duif.  lo.inftSttk*  *. 

His  animadvcrfis ,  quod  accinetad^t 
bona  rCateei^tantum  indivifibitia  non 
habet  ineislocum  prajfcm  dubitatio: 
noque  aiiqyitDodor  ,qucm  legerim,  • 
in  dubiobti!^i«WK(i^.aiitefpei^ 
rcpr«fe  ntatk)  OMitiailihl^Cte  enim 
fmc  divifibMiaper  ftilimatidnbs,  mM 
hcftratiOjCur  confobrifti  nonadmfe*^ 
t^nturloco^^fuorum  parentum  ad  eam 
paifem«ilMiicionis,in  qua  ipg  p^M^ 
il^riMceilM«l3rs'fipit  oiii9icQHitar  ^ 
participandum  de  alii$  bwA  fioc^Hi!^ 
citcr  divirtbilibus  beneficiorepratfoil- 
tatronis.fupra.cxplicaras  ,.^iiirc  non]^ 
iliis  conceiTaE:,  uc  conAc^nuiu  ericjna-.^ 
nifeftum. 

•.iHprlahien<iiiteHigS9vqvaifdo  ta^t^; 
liiboira  futitharreditaria.  Nam  di(flam 
jusnovifm  repnajfentadonem  admic- 
tentt.expsefle  loquitur  xbrbtonis  hcre-i 
disarii$;ab.:itiDeftactr:)ifeOienobu$.  Sri 
v«»  Itefiifciifcih  liiwnilnBnfiitaria  mpi 
Ibti^qflftqdittttn^  (Miti:  pn<fidri^  • 
Qpminimni|M0icufacerei'i^m  fami. : 
li^  ,vele«^QkKcffione'  dominica  pro 
pluriWseiiii^  fii^ydubiunieii,  anio-. 
c)^\  ii)  leia  babfeai»  tcftf^filiikaiioi  -«s? 
«piii  nQpotes.hanjt  niinfi  jmhtf t  adef*< 
r}tm  fof  aeiGoiiem  adiniitindt-.iiat^yfi««i 
ciitin  boilttih^reditaTtjsftlnfqiia  qo^-^ 
Aione  rrmitupartcm  negorivam  am-i 
pk4luiMiuQ(ni(  vidcce  eft;  apud  Tira<p 

&  VinQatlti  fofar.  de  fnhfiinni^mi,-^; 
48^-  «.  5^  Qjji  tamcnLCumtnulraplttK 
^MQOorr»!iaai.fequpflCuti&  pnro» 
if(lKa<)Hiji^^itota:tiijK:^qubs;tiia> 
wMfnm  «ddaoitfiMiMiAi<fc%pL 
pr:0 qiiaeilam  \ftattMailioa  Juriftati^ 
>ih^(M^HHl^ll<r<»  «ai.QHiiI«ao3ea 

aobis 
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Dobislidic  in  re  verias  videdtur  ek  infitt 
diciMdtfcdttfttblr. 

Loqaendo  ButeiA  de  t^onis  omni* 
no  inftpartibilibiis » quar  dcfcruntlir  ju» 
rc  hifcditario,  in  illisctiam  locumha* 
bcrc  di<Jtam  rcprflcfentationem  »  pro- 
baturcfficaciter  ex  d,  Amh^  dt  kAre" 
iHmiA  intefi*\9^  Prim6 » (jttiteDtts  im 
d,  f.figimy  u  dicttiif »  qnod  ttfant 
pro  lucccfKonc  collatcraltum  concc- 
ditur filijsfratrum,  ut  in  faorum  parcn- 

■  tiim  jurafucccdaot.  Quo  fic>  uc  fi  pa- 
svoi  jqi  habebat  dcdudeodi  OixiQi- 
Hd  frAtfcm  i  Aicceffione  altcrios  Ihfe* 
tris  qoo  ad  bona  tmpardbilta>  eodeon 
iurcgaudeatfiliuscx  bcncHcio  rcpra!- 
fentationisadexcludcndum  ftmilitcc 
euQdemratparienti86ratcem  a  fuccer* 
fione  ttKtiiiiboiiotom.SeettOd6»  qiHi* 
ttnatibideni  dicitar,quod  in  fuccef* 
llonepatrui  prsfercndus  cA  fiitus  fra» 
trit  omnibus  ijS)  quibusejus  pacer,  fl 
9iviiaeflec,praeferenduserat.  Tcrtto, 
^attoot  etdem  |.  dicitur ,  quod  ficuc 
^cerdefunAiexutroqoe  parenteilll 
cooiun^s  exeiudic  omninoib  efut 

.   fucccflionc  fratrcm  cxaltero  tantum 
^wente  COB}«hdum  ,  ica  cciam  filius 
■MAritOCnoquetronjunAi  cxcludic  be- 
•ii0ficitt.fepmOMieacioiiit  firftttcm  M 
-pairis^»4tpatnii  dcfundi  tt  alcera  can- 
^itni  porteiUis  conjunAum.  Quarto , 
qtiatenus/fwfew  *./»yf»f>dicitur,  quod 
filij  fratrum,  coocurtemes,  cum  pa- 
|r«it>M  ftvttoeulispittol  defunai» 
«Ot  pcfBrlnt  oidodoiit  ob  tfoi.fa«;ec& 
fidOe-,  qaemidnQoduin  eorum  paren- 
-tcrftatrcstalisdefunftiillos  cxcludc. 
Jtentt  pco  Bc  ctiam  habctur  Attthent, 
f»^fr»tr9Sf\,  C§d,  dtUgitimii  hdredi* 
AiO£  i9ti(|iMl  tMQfMiMlt  fiiti  t  cV^ 
•ter  oOiiibS^^-l^feneflcioai  reprsticnca- 
tionisfratrumfiliti  concc^rum  non  fo- 
ICon  fpeftare  ad  participandum  de  bo- 
nis  patrui  def un(^i » fed  eciam  ad  exclu- 
^HtflOfio^iTiiquOSiipidttiin^arentes 
4acbNbtei|i|jm^Ui^fil^iQ0odifetlM 
Aap.r8tione!c6Diinna&ir'i  aam  qood 
jiiir-:cftdop«tiq  ad{|^attem<i'.kl^oit 


do  COtO  ad  totum ,  /.  de  UtM^  C§d. 
Stf§ivmdi€Mi,&ttf»f$f§r4liSt  $.  item 
eHmtetmm,  di  iffei§  delegttii  fed  pcv 
1>eaeficiumreprefentationis,  quando 
bona  funt  partibilia ,  iilius  fratriscz- 
cludit  pacruum  quoad  partcm ,  ^  qua 
cjos  patec  euodcm  patruum  exclude* 
rct  4  fi  vi vttt  cflet  i  ergo  quando  booa 
fiicfiot  ImpartibUia,  itloo»  etdodet  it| 
totum  ,  ficur  cjus  pacer  eundempatrt|^ 
um  totaliEcr  cxciufur  us  eraCi 


ytrhm  in  maioratihil^  &  fimiMhi 
jhfiSi  ^u£        jure  fsngutnis^  fim 
i9Cfa(Ioi&  frovidentta  defe* 
runtur »  fuecedatur  ftr^ 
refr^/entdft^ 
f 


§.111. 

iVMMdHtWM^ 

Malti fpeifit»  ]it¥t  tmmmtiftMiimttt  nf* 

prjfe/ttsttoHem  nen  hthere /tcumin  muiHnm 
MhuSi(^/tmildntti>§nis^t$^^i^'  . 

Cmrufiumttt^^  mt^it  rtetftlnm^ 

tfimt»  y  t»  i 
Im  fideittmtnift  .pm>tittiU§i  fStftUki 

relifft  tdmittitnr  repfMfenfatii  ,  tjnefhed» 
mcdamin  hdreditdtibus  y  ex  Glejft  AC" 
eurfijf^uam  fiurei  reeifiuut,etdem  uum^ 
•ft.'--  ,  '    .  ■  , 

Sfelfitt]areHifptmMt  &rtffd  t&fuim 
ni  y  efi  btdifcitrt  duViumiuhisrtptispif 
cedi  in  miiorMtihs  per  rePrtfentttitntm^ 
tum  i/eendentibus ,  tum  ctUMtfrtlihm,  mmi, 

tnt  Infttmm  i^mth^  fttd  fenmtr 
flius  legitimns  rtfmfinttt  fitrtm  tdtf^ 
fe^mfneedendi  in  mditntu ,  ntn  ftlum^ 
^mndi  igitur  de  fuccepene  refpe&u 
Ktendentiumf  /ed  ttiam  refpe&a  ctllittrnm 
Mnik  dt/Uitdtntkm  d-  inftituttre'  ^ 
aatem  etUntirtdts  m§n  fimt  dtftmdtmkf 

^yii^Htmmi  tmm.im  tmimfiteifi*^ 
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jlrWtiir ,  qMtd  fMre  e$mm»ni  ii[fftim 

njtrfdti  n9n  dffctmdentes  ilHinftiimm  fi^ 
fr4efentMti$nem  ininfiHittm  admittii ^ftx* 
tAniA^isrectftnmmHU&nm,  tedemmtwte* 

' -BiSnrn  jns  Ufitenmm,  &  SifiMitumhM» 
yihentn  itttmim  miumrttikBS,  ^pu  smie 
UMtmditmnfiifTe  in^itnti  ,fm£  tft  de^ 
.fiinterinmjttris  tntiifuiDrts.  n.  94. 

Difoofttie  legis  Hifpan.f ,  &  Lv^tand 
fteffnfentMtignemtimtttens  refne^a  mtie" 
WMimim  ieenm  fmiUter  hehet  in fettde,  Em^ 
^iettpjnre  fdtrenitns,  tmnivet^e\ 
fen  ctfeiU ,  fmnUs  jmi  mtinretBi  nOais* 

frddi^tieges  LnfttMtXy&  Hifftnin^ 
■^puleints  reffeB»  meientnnm  tdmittuni 
vefrifimtMtienem  im  infiiuiim.iwtercnUm* 
iereies  defeendentes  ih  infiiMere  »$n  dif" 
trefint  itdifpifiiitmftirisiiituiumii.mtm. 

CfiliHersles  refpe^n  ultimt  palfeferii 
miieralns  ciiaenientet  defncee0ime  ts^ 
iis  mMigrunK  tf»i  r4fiH4nntnir''im  melio» 
ri  lioe.irefpec}tt  inftitateris  debtnt  prdfer- 
ri  cnteris  ,  ansfnerimi  ilsiimen  inAmri. 
ihidem.         '  ^ 

Sl^midn  tnteiligemdMfnUx  LnftiMni^ 
di^iiems,  «r  im  me^maihms ,  &  ktmii  vim^ 

tUitis  fnccedit  proximitr  ultimm-pfiff 
firs^ffit  dnfmgmeimfiitmtieiSi^miml^^y* 

4^Jeq. 

•  '  Ponitur  cafHS  ,in  qus  preximiar  nitimi 
ftfeffmmustitnims  teitlndiinr  Ae^f^utf* 
Jteneperremetieremreffeffm  ejnfiemt^im^ 

fiffit^ris.  eed.n.  ^7,  ■  'V      \  .*    ,  . 
.    Si  tcniendtntet  de  w.unrntn  firtt  reifdte' 
fnles  refpecbt  Mltimi  pojfefssrts,  &  refpeciu 
JmfNtmeris ,  prtLfertnr  ^  ^ns  Jtji .  froximJer 
tibime  pcfftfjori^  qaimdiimiereismemefiJn^ 
tmsreprMfeniMfiini.  Si  Msimiii(f*dfemUli" 
inifit  Ucns  ^  veidiiUnngMtnr ,  centrwer- 
litHf ,  M$  refpitieKdmrreiiamfSt  ad  nitannm 
-ftfje^er^  ^vel p0tmi.4d  inftitntoremr& 
'^mtfmearin^  HU^ 
^tM^^if^aimtinditiiiiminsef,  ^ 

Jtf^^l^ddtmdmtifmditmt^ 


JuntcoRMterMks  refpeffn  infiin^^^if» 
temitnteitntemmitimiffffcferis^mkf^  . 

SI  vcr6  loqaamur  dc  bonis  indivi-  ?i 
fibilibus  oranino  ,  qua:  nonjure 
haercditario,  fcd  cantum  jurc  faQ* 
guinis,  fcu  cx  paAo  8t  provid^|iti%<Jo» 
fi»nincnriUtruDtinaiocactii»-&  booa 
fiiDiliter  vtQCohta,  res  eAmnps  dubia, 
frtento  jurc  communi,  tn  quo  foium 
rcpeiimus  concefTam  rcprasfcntatio- 
Dcm  pro  fucceilionc  uoivcrfali ,  fcii 
lueceditaria.  Vnde  caiB  tdis^roitfflBreQ- 
cacio6ieric  conceflSi  iaKflovo»coocra 
legulas»  &  dirpofitionem  juris  adtiqui, 
cujtts  corre^lio  cxtendi  non  dcbet  ul- 
tta  cafus  cxprclTos  ,  roulti  Dodorcs 
Cenfuerunt  ^eanAnonhaberelocamia 
inaioratibas,4Sc  alits  bonitt  qam  aoii 
defenAvcor'  |ate  hsereditario.  Et  ita 
hanc  opinioncm  fcquitur,  relattsmuU 
tis,Valafcus  dejnre  errrphyt.  q.  ^o,  Mnuim 
»9.  Gama  dec/f,  307.  Md  fnem,  &  545.  mi 
».  Emman.  i  Cofta  trMB.  fnfer  fufH^ 
MefMtmi^&iKfmiT^f  ^ilmJitlSkH» 
lioa  Theolog»  «Mai|i|M 

Ac  ctiam  io  maioratibus,  &  bonisfi|>  ^ 
militeririncufacis ,  qua;  ii^  uaa  uncun^ 
^HiMUr  confiftove  drifeDt».  locoiivdicfc 
•pra^icncaciosi  B8e,  BtOK^M/aSk  pnafif- 
rendum  cflTe  patruo,  quem  patcr:nepo- 
tis  cxclufurus  erat ,  molto  plurcsexiA 
timarunt  ,ut  viderc  eft  apud^Tiraqde- 
itim ,  de  )Htefrimeg,  4«.  kfuncsfie:^ 
ii^fi^i^ifiu-^awv^^riBiiartmki 
mnm  Yvcifi  il .  nnm.  6,  Mbhjfmi^^Mk^. 
de  prrmc(r.r/qf.6.niim.  1 .  Quae  oprnio  ma- 
ximejuvatur  cx^GlolTa  Accurfij  (, 
cum  11 M  35 .  §.  tn  ^dctcommiffre ,  z^eriie^  frfip 
mm,a\iia^fiii)tim*^ ftde lef^tir,x.  <^»ii. 
Mc\  comaiiiflb|imiculnrifinnili«ftll» 
&.0  reprBfeiinaiSoneiTi  admittirricaiic 
nepos  ex  l^lio  fimnl  cum  patroo  ^ad» 
micccndus  fit ,  qucmadmodiun  in  har- 
reditatybus  ab  inccilato.  Quaia-CIoi^ 
ifimiiibeijMilci  rtprobeint:v'fA"teijta^ 
mep  appcobanc,  ac  ifidefo  isft  apoll 
Hnqfaclum  di&i  f.^eioqffi/ijcfiyt. 

Fultr, 
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fufar.  ie  fJbfiitut,  q.  48^  ».  h  V*» 
lafirani  diBM  f .  50»  mn».  13.  ubi  facecur 
Cfebriort  Do^torum  calculo  cfTe  re- 
ccptam.quodetiam  affirm.it,  plurtmis 
pro  ca  rclatis ,  illjimque  Tequcns  Pere- 
^rin.  trdf,  de  fideic0mmil[.  art,  zi.  nunK 
11.  imffincif.  &  ver(,  haja  qwifMi  tpini^ 
jmis. .  Ec  idem  cooQat  per  MoUoain  lu- 

J^zmdi&oiib.  5.  ca/f.  j.fuhtirtm.  20.  qui 
verf  tUitts  aittem ,  enrn  GlolT.  probat  co 
fundamcnto ,  quod  dicit  folidifllmum^ 
quia  m  fideicommiffo  £aiiiilia?«reliAo  1 
eo  c»r<lioe4dinttt<iAdl.  fuQC  proxi mio  * 
res^quoadfucecllRdrttfm  ab  inccftato 
vocantur ,  &  admittuncur ,  /.  ^nal.  Ced. 

"  dfverhoruM  fifnificat,  undc  cum  ad 
jQicoeifioaem  ab  intcftato  ncpos  pcr 
tepr«feticati9iiefii  j^ttit  fimwl  cum 
patrao  admittacur,id  ipfu  m  in  eo  fidett 
commiflb  diCertdumcft.  Ex  quo  nine, 
jundis  fuperlus  diftis ,  bcncinfcrcur, 
quod  etiam  quando  fidcicommiflum 
rehdum  fu<^ricealegc  ,  uc  UJia  tantufil 

*  perfona  da  &aiilia  in  illum  fuccedag 
luxia  prsrdgativaffi  gradus ,  fexus ,  6t 
«tatlSi/qua  ration*  eft  indivifibile^ 
&  nondiffert  a  maioratu  pcruUimana 
voluntatem  ioftituto  )  locura  io  co  lia- 
Ibet  ireprfl^ntatio ,  oepot  4z  patr4 
tnaiortf  natu  patruum  excludit,  ficut 
dc  bonish^rcditarijs  didum  cft.  Ju- 
vabatuf  ctiam  hec  opiniojure  confuc* 
tudinario,  fecundum  quodvcrior  ju- 
dicab  at  u  uc  cx  MoUnco  tfadi^  Covaf I 

Caferuitt  ,cjuamVisoUf1i  ttdrt  laci^ 
9i  hac  dc  rc  inter  Dodores  conftareti 
hodie  tamcn  m  Hifpania,&,  m  hoc  Lu- 
(itani^regno  dubium  oranc  fublatum 
eft  p<r  legeseorufldem  regnoruin^qu^ 
exprefledtrpdount^tlt  in  maioratibus 
^icccdatuf  per  rcpr^fcntatiortcm,  tam 
alccndcntibus  ,  quim  collatcralibus, 
Sic  pro  Hifpania  habetuf.  /.'46.  Tduri, 
qu^cftf.  tit,  7,  Uh>  5.  Mildt  recifil,  EC 
pro  regnoLufitanls  t^»  ^Mdiudt,  tit, 
%c94ii»principio\wh'\.  Rcxait,  quod  ad 
tollcndi  dubia  ftatuit,  ut  in  fucceflio- 
t^.inaiQ(amum>&  boaotHGQ  yiffcuU* 
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|6iii«!i^>tidetfiHosmaior  natu  decedae 
in  vita  patris ,  fcu  pofleflbris  roaiora* 

tus,  fi  talis  filius  rcliquerit  filium,  nepo« 
tcra  ,&  alios  dcfccndcntcs  lcg  tirnos  j 
ijfuoordinc  pr^ fcrantur  filio  fccundo 
gcnico.  Ec  quod  h^c  difpofitio  non  fo- 
lumbabeatlocufnin  fitccefliottd  ma-  ' 
loratus  rcfpcAu  afcendcntium ,  fcde* 
tiam  rcrpc<5iucollateraUum  >  fi  fucrint 
dcfcendcnrcs  inftiturori'1 ,  iti  ut  fcm- 
pcr  filius ,  &  cjus  dcrcendentcs  legiti- 
mifiio  ordiae  repr^fetttettt  pcrfonam 
patris ,  quam vis  hic  io.maiDtatum  tton 
fuccefll-rir  j  fi  autem  [iMnfvei-falcs  nort 
fucrintdcfccndenccs  inllitutoris  ,tunC 
fervctur  ,quodjurc  communi  dilpofi- 
tum  eft.  In  quaultima  parte  difcrepat 
SLdi0£  l,4:ta9iri,  jy  vta  intelleiaa  muU 
|:Qrum  Do(florum,  quos  lte&rt)&  (e* 
quitur  Reinofus  fihfnvit.  jg.  hum. 
qui  eam  ficinterpretatur ,  ut  refpeda 
quprunicumque.tranfverfaiium  repr^- 
£pQtatlonemadmitt4t  In  ittfinicam  j  li^ 
ccchanc  expofitionem  aliqni  graviffi 
mi  DoAorcs  apud  eundem  Rcinofum 
non  recipiant ,  intelligentes  folum  ref- 
pcdu  iranfvcrfalium  defcendentiuna 
k  primo  inftitutorc  id  pec  eam  lcgem 
admitti- 

Circa  noftram  Ver6  /.  Lufitanam^ 

tootabis  primOj  ejusdifpofitionemrton 
(olum  habcre  locum  in  maioratibuSi 
guipoftiliam  funt  inftitutW  icdcciam 
'  in  antea  inftitiitls ,  ut  optimi  advcrtle 
Reinofus  lAfervai.  i^.nHrH.  j.qdiacikill 
laca  fuerit  adcollenda  dubia  i  quse  cir'* 
ca  fuccefliones  maioratuum  continge* 
banCiCft  dccIaratoriajurisantiquioriS| 
propterea  comprehendit  etiam  ma^^ 
ioratus  aotca  inftitutos,  &  C^Ufiii  jam 
penilentes ,  antdqtiam  ipfa  let  publi- 
caretuf.  Licet  enim  lex  ndvd  non  fo*" 
leat  comprehenderc ,  nifi  futuf a ,  U- 
ges ,  (jr  cfinfiituiieaes  i  Cod.  de/epiltus,caft 
uU^  de€9mftitnt^  tameii » quifidd  dcd* 
ditcafiim  dnbium » io  quo  efat  opinkW 
num  varietas ,  comprebendit  etiam 
pCSCerica,  ut  eft  textus  in  Authentico^  di 
Mls.HH  tBfinmm  d$tilu  ,  U  tradunc 
•  •  ■  '  Baldui 
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Baldus )  &  a!ii  apad  fteinofum ,  intet 
qaosMoiina  juriftft  lHf,i.cMp.  6.  tkma^^ 
idem  cradit  eirc«  ^/^«m  /.  40 .  T4nri ,  ut 
«ttam  valeac  quo  ad  maioratus  Hifpa* 
llias  antc  illam  inftitutos. 

Nocabis  fecundo,  difpormonem 
prcdiAarum  iegum  eciam  liabere  lo» 
cam  infeudo»  Empbyteufi,tim  privak 
ta » qoam  Ecclcfiaftica  ,  jare  patrona- 
tas,  annivcrfario,  feu  capella,  familiac 
jorc  maioratus  reiiAis  ,jd  cft,  itainfti- 
tutis,  &  conceflis ,  ut  in  eis  fuccedacur 
co  ordine  >  &  roodo ,  qao  fucceditur  id 
Hiaioracibus.  Icafpe^ata  difpoficione 
Jiffdi,  40.  Tiif4ri  doccc  Molina  Jurifta 
ti.lih.  -i^^dfprtmogtnxMf.j.n.  19.  poftCo* 
\Sit-frA^itcArum  qud/t,  tSf,  38. 0,  ij.  vtrf, 

Mver§,  Idcmquedicendufflelb  Ipe* 
&ca^.  /.  LtfitMM,  conftac  apertius» 

quianon  ft>lum  ioquicur  demaiorati- 
bus.federiam  de c^ECcris  bonis  vin* 
culacis,  quae  fcilicet  quo  ad  vincuium, 
ut  ad  unam  cantum  perfonam ,  fcr  vaca 
gradus,<bxus,Cc  «catis  prsrogatiVil 
veniris  debeant,camiliaioracibuscoii* 
Veiiinnr. 

•  Notabis  tcrtio  ,  prsEdiAas  Itgcs , 
quatcnus  admiccunc  reprsfeocation^ 
in  infioitum  inter  collaterales  defcen^ 
derites  ab  inAitutore  noii  difcrepttie^ 
difpofitionciuris  communi$,im6ve*> 
ro  eflc  illis  conforracs ,  ut  optime  ob- 
fervat  Rcinofus ,  dfervst.  t6 .  num.  t  y, 
Vnde  quando  incer  tranfverfaics  ab  in« 
Aitucore  deftendences  agittor  de  ma- 
ioratusfucceAiooe»  non  dcbetatten* 
di  ad  ultiraum  ejus  po/Teflbrem ,  fed 
ad  inlbtutorcm  ,cui  fuccedcndumeft; 
&  fubmtrac  reguia  juris,  ex  quo  adef- 
Mvua  fuccedendi  ilbdtldtoci  datur 
reprietentatio  in  infinitum ,  utperlirx. 
t*$.  e»m  filtMS  ,  dt  hdteJit,  ^fiut 
■4mtef,  iefer.  Quo  fit,  ut  coliatcralis, 
qui  repenecur  inmeliori  linca  refpc- 
Au  inftitucoris,  isdebcac  pra:tcrri  qX' 
MHs ,  qui  flMrioc  ift  riiHS*  taArkvi :  xst 
lirAnito  linefl  iBi|  maioris  natu ,  ili  qno 
pater  maioratum  inftituit,  reperiantuf 
defceodeAiei  aUonim  fitioniiii » iUe^ 


qui  fkieric  defbedtot      ftcdiide  fijl» 

niti ,  praeferetur  cuillbct  alieri  defcettb 
dentifiiijcertiogeniti  \  quia  cum  pd 
reprarfcntationem  ponantur  locofuo« 
rumafcendcntium  in  infinitum,  iliid^ 
qui  fucritdcfccndens  a  fiiio  fecundo 
gcnito ,  excludittertio  gcnitum , 
lios  defcendcntes,  ca:ceroiqiie  omiicf^ 
quos  filius  fccundo  gcnicus  cxcludcret; 
fi  vivus  eirec;  queraadmodum  bene 
explicant  Moiina  Jurifta  itb.  ycAf.  t.n, 
31.  Galwiel  Pereira  ietif  ^^.iff.^.fii 
ReinofatiiJ|Wwif.s|.i«Mi^  tf.quiplu« 
res  refert. 

Ncquc  in  contrariura  ftac  Ordin. 
Luficana  100.  §.  2.  quatcnusfta- 
tuic ,  ut  in  fucceflione  maioratuum,  £c 
bononiiii  viacttiatorttm ,  cu  jufcuoquo 
fincqaaricacis,fuccedat  proximiorilN 
cimo  poflcflToriidummodo  ficdc  (atl<^ 
guincinfticutorts,  In  fioc  enim  tan- 
tummodo  intcnditdirimere  celebrem 
DoAorumcootroverfiam,  an  in  ma* 
kwatibas  liiodedere  debeac  proxlmiot 
inftitutori,utmulti  volebaoCyvei  po* 
tlusultimo  poiTcirorijqua:  crat  com* 
munior  fententta,  quam  Ordinatio 
hic  probat,  &  fcquendam  ftatuit.  Nod 
Hatem  Intendit  derogare  in  aliquo  ijs  » 
q  uat  paol6  ance  cooftituerat^  Vnde  noa 
toiiit,  quominus  exorta  controverlta 
intcrdcfcendcntcs  inftiturorls  atten* 
denda  potius  ftt  perfona  inftitutoris, 
uc  fciiicct,qui  per  mciiorem  lincaai 
iltum  attigeric,  is  aliosexcludac,  &  id 
maioratum  fbccedat,  beneflcio  reprsB* 
fcntationis  dcrccndcntibus  inftituto- 
risininfintrum  conccflac.  Ita  dcclarac 
Reinofus  d.  thfervst.  i6.  n.  9.&t7.  & 
Gabriel  Pereira  d.elecif.  ^p.fuh  nnm,  7, 
Qgare»Qtbeneobfervac  idem  Reioo^ 
Ais,evenire  facild  poteft,  ut  aliqui^ 
videaiur  proximior  in  gradu  ulrimo 
poflcflbri,^  nihilominus  cxcludatur 
ab  aiio ,  cui  habito  refpcAu  ad  inftitu- 
tctfetncompttat  iusrq^rs^iencationis « 
per  qtitm  cenieacur  elie  m  ettdem  gra^ 
du  cum  eo,  qui  attenca  vcriute  pcoxi» 
jniof  erat  aldmo  eoildfort.  ^ne  ca^ 

fuia. 
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i^vh :  QoidaM titfbel^s  cres  filioB » &  u-^ 
fiiD  iiliiiii.iiifticiiie  iPAiaratiiA  in  filio 
naiere  ooeu  ^  &  dttcfluc  iMiotacus  «i 

quefidam  talis  fili)  nepOCeiD,iilitdcccl» 

fit  (Ine libcris > fioc  fracribus,  alijs  ve 
dcfccodcmibus  fuiaViicontenduncde 
fucccilioQe  Paulua  (tf  pocpqs  inllitUtcM 
^  defceiiflelit  es  ^osliliai  vel  cx  filio 
jninore  natn ,  &  Pecrus  abncpOi  eiul> 
demindicucncisdefccndens  ex  iRlio 
fccundogenico,  San^  Paulus  proximi* 
or  c&  ulumo  poileilprii  eil  enim  in  ccr-' 
cto grada'ti0iBrjlloCQiKnerogradu8  mo« 
le  BeelefiiOioo  )  Petms  amem  eft  ts* 
mocior,  ucpocetn  quarto  gradu.  Ecni* 
hiiominus  Pctrus  prsferridebec ,  quia 

.xepraefencaodo  parencem  pronepotem 
iiinicoeiitis  cooftituicurio  eodemgra^ 
du  caoB  Pailto*  ;illaiii<tue  eielodic  ^ 
quemadfflodum  ejus  iMKCer  eundem 
Paulum  cxcluderct,  eo  qucJd  Inilituto* 
rcmconcingac  pcrmcliorcm  iineam« 
quia  eit  derccndcns  filij  (bcundo  gcnH 
ti ,  ^oi  tam,(brori ,  qu^  Ibcri  minorl 
aaco  pccfinendiis  eiat  lli  iiicceffiono 
Boaioratus^ 

g  .  Si  autcin  Collatefalcs  fcfpe<ftu  u(- 
'  (imi  poflcdoris  non  deff^ndcntcs  ab 
iatiCQtQce  -dc  maioraco  «OcKendanCi 
ciific  iaxca  OrdioacloD49i  Reg.>c# 
dt«t0,  acteodendum  e(l  ad  ulcimuoi 
poireflbrem»  9t  qui  illi  fuerit  proxi'* 
jQi^rctfccrts  prsfefenduscrttfificde 
li^qguiDC  iofttcacoris.  Quod  pcoccdic 
cpCttbdBbHmi » •  qnandoia  eis non  haf 
iKfflooim  repra;fcntatio.nt«  quandfl 
concenduoc  de  fuccedenao  alicui  pso 
|>atTuo ,  vcl  altcri  coUaterali  ejufdcm , 
tYel  remotioris  gradus  j  nequc  eoim 
tiMKc.  repraefentatione  gaiidenC:  narrt 
.joscommuoe,  qood  dtjflk  .Qrdimtfwv 
Ji)  Huiufmodico)lai!eratibui(,9ibfovaf4 
.  vulr,illam  non  concedtc  in  linca  tran^r 
j ver.rali ,  nl&  ad  fuccedcndum  patruo « 
artinfXilOf  amice»  auc  materteras»  ue 
ex  (ajfnMti$]9W^i^t4f^  Do- 
^ores  onio^s^uVcrttmYe^qi  in  cali  re« 
pra;(cntntione  /ecundum  juscotnmu- 
ne^£:  recuodum  didam  OrdiQatiooem 


m 


ftdmittenda»  refpicieifU^iitft  eHam  fit 
gdulcimum  poffeiTorem,  ut  fcilicct  fuf- 
fidaC)  nlciinas  pofleibr-maiora^ 
tiis  ficcuus  pacraus  ^  Moc^  ot  pctt^ 
prajfencationem  admitlaris  v  ad  fucco^ 
dendumin  ipfo  maioratUj&etchiden* 
dum ,  quos  patcr  tuus,  fi  Virus  elTet^eJC- 
dorufUiecat?  vel  potius  babendus  (ic 
xefpedos  ad  iDfticacoctttl  »iM  itt.diA« 
reprsfcotacio  felum  haMclcfettBiii 
fili  js  fratrum  illius,fiv«  intcr  fc.fi  ve  cum 
patruo  contendeatibus  ?  QuscAiocft 
iatis  diificiUsVin  qaa  refpiciendum  cffe 
odinfticttcocenopioacafReiot>f.«^/<rv, 
^i^  m,  1«  ociamftando  Uk  itiHimia« 
tii  fententia,quamOrdin.Reg><iXob« 
fcrvari  jubcc ,  qnod  in  maioratibus ,  & 
ponis  fimilitcr  vineulatis  fucccdero 
debet  prozimlor  olcimo  Poflt^oni 
Qif  od  probac » cuili  aSgHmo  ^opKed 
differentiam  iDCCr  fuoceiBoiielll  taci* 
one  folius  proltimitacts  ^  Vcl  repMbfen^ 
Cationis  ,tum  quia  ipfa  Ordin  Regia^' 
duipiotcrcranfverfales  refpeau  ulti* 
mi  porelbffiai  ddeeodeoccs  Ver6  ab 

ioftitutoreadmittic  feptefentacioocai 

Ininfinitumrquod  etiattt  eft  de  |o(0 
communi,  ut  idem  Author.rclatis  alijj, 
Dotat)  plan^  vul^.q^uddadfucccdenda 
9xrcpr9(dotacit)ooiiparefi>ifiiacur  ad 
uUimum  poiTcirpredtrpfftd  ftd  tiohilii 
inAitutofcrt,  Et  hacc  opinio cft  fatis 
probabilis.'  pro  qua  poflbtlC  adduci, 
gui  ad  fuccedcodum  per  repr^efcnta- 
lipoein  in  fi^omnHiiis  CraofveciaU* 
tim.l(£OtiuncacBei|(teodum  pe^ 
fooam  teftatoris,utrum  ficpactuoa>&C4 
itacnimfentiuDt  plurimi ,  quos  refc* 
runr,necrefellunc  Mant.  Ub,  8.  ^^ecoa* 
jtii,  nlt.  voL  tit^9. «.  4.  &  ^ufar,  tU/Mh". 
^i#«f<tf.4Sf.e.j|a...EKqaidem  diverft 
iorpe^aeftciroa  ^iacGcffioal  catloi|e 
proximitatis,  vcl  reprfBfencaiioniftOp* 
limaquc  potcft  ftarc,uC  qudodo  non  cft 
iocus  rcpra;rcocationi,  fucccdac  pro- 
.ximtor  lUcimopoiTefl^ri^quando  vcro 
.cepfitimttionU.ft  ioqus»  vd  de  ilhi  v 
gicur,iblu  atcendacur  adinftieucocem^ 
4paueoiio.de  .fius^one  iniideicom- 

Oo  miilis 
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CMnofiiii  BlWtoaniiM  A«temia«» 
^oodici  re^lbmMiotic  imet  dlAot 
colUocralet  non  dcfccndcnwsab  infti- 
tutore  attendendum  Cit  ad  ulcim^  po(^ 
fe^orem,  juxta  Ord.rcg. /«  W.$.t.tr«dic 
OaMli  Pttf.  «^/Yf/.^  $1  ./«I j.virfjttisfit 
tHiM^iliceiit  d.CN-d*  ptoiDedeietine  da* 
t)io  in  tranrcer(altbub  nondc(c6nden- 
tibtnab  inftitutore,  irtcrquosquantii 
ad  repr^fentttionem  paulo  ante  jufle*. 
tat  lemiri  jius  Mmiine.  Et  hanc«>piiiio* 
nftmtMMUted  p«ikM  S^nttut  Lofii^ 
te«ibft<]ifojdilttl  ttaioratus  ioftiruti 
fttrpaftiift  uttimi  poifcfroris ,  dectijus 
fooce^one  intet  fe  <JdnCcndebant  quf- 
dam(ordr  ipflui  pofieiToris  defundi.gc 
qota§Hl  litriofl)jbis-eOflilMiMOot  miQl 
ftaak  Afi  pr«ffiOftoi  f^ui  toot^bfiAas 
tdthUil  fKvftQlabat  «vrepr^ntation^ 
ibl  paa1g}qui(fi  vi^u^  «fl^t,rororem  crat 
excluftirut*  QuA  tfltfti^  licet  in  prima 
ioftAOtiaiWeritlm  ftnteOtiftpro  AM»^ 
ic»'CKi(i)ttWi  liftMto  iKiJMs  ad  inAii^ 
tdrefn  iHtf  conAjbtHlut  iBftOOMe  ^tH 
gradun),  in  quo  intef  bulnrmodi  colla-^ 
tcrtlesrepf^fentatio  admittitur :  atta* 
mc  re  pcr  appellatiori^  ad  Scnacu  dela 
nmwmHi  Mftf<K}dMbb»iiioobreJ 
preeftrnrHtfoncm  p^rris  habito  refpedu 
ad  peffiMfa  uftimi  poflcfforts ,  qiii  erat 
patrua^  prtttcndcntis,^:  cobfVqiieoter 
incva  gfadu  ad  rcprscfentationirequili4 
MM.  Qa«i^imintla4ttlflali  ao' 
t*.  Ffete<  l)dr  int«gefritnbt  SeAttOMI 
Laur^ntium  da  Gama,  &  GeoTg^om  d* 
Sylva,  fcriba  AnronioPereiraRibeifo. 
Atqjhuic  opinioni  adftipulatur  Corn. 
tMjil,  ^f,  c9i.  6iVtrf  ium  fecuHi^  inferi' 
Mr  iiii.  i;  AltXrtt^/.  %^^mim  5.  t§i^^ 
M.4.Sdcin.  iuD.  '€§iifU.  i^.(0l.»ltjih.\, 
tjoos  rcfert  Simon  dePrftls  iih.  ^Je 
i»ferf¥.tflt.  'vsUiMteffP.  i.  Jubit.  4. 
3.t.  tt.fii^.mihiu6.  &  fequituc  w, )«. 
' Pcrcgnn.  defiiHHm.  tft.ii;  fi^ 

MM«.  9i  &  ««^t^  &  ei»fii.  I  o  8 .  ».  1 1 .  /r^.f . 
^<i^*//.|f|.«.  i<.  /f/-.  4.  Caftillo //^. 

pluresaUK  qooslortgo  ordine  citacFtt- 
oO 


te'  485 . 1. 1) ,  qui  liftibttwkttdM 
{erfepiiiilMSUfiOfieni  ififidtioolniBi^ 
lii  teiieiit dTe  attendendoo)  ad  perfo- 
DtinQltinii  po<re0bris  gravati,  ao  fcili^ 
cet  fiierit  collateralis  primi  gradus  ,uc 
pacruus.  avunculus,&c.a£ericque  idem 
Rirar.>^  4, 9.  ifvliaaielMMMiMBeA 
ttagitrecepttni  •licec  ipfestter  eatn, 
&ooncrariam  pendulushcrear.  Vnde 
nec  ego  meum  hac  ia  le  jadifiiuiD  ta*> 
deo  interponere. 

Q|iid  vcr&  dictntei  ficqutO^ft 
coMODdenietftiit  collateiales  tdfy»- 
€tu  infticutcris ,  derceodentes  tafeeai 
abultimo  poffelfore:  ot  quindo  cott* 
tingicultimum  pofleflbrem  oonder*  ' 
cendentem  ab  inftitucore  deccdere^« 
11  Aii  iMfMO  eik  Mio  wiHMMSBiio  pniN 
deAifidlo,aKitlite  fio«iililio  ItaiMlB 
genico  j  qui  €om  neptne  contendic  ? 
Difputat  lat^i  GabricIPcrcira  Jff^  ti((> 
4  inm.  f .  dicitque  >  quod  de  jure  com^ 
mairt  llfMIM  Ooiqoe  «tft*  qotm  nuditi 
bpinionttifilbqul^livefnipaaraOk  to* 
nendo^  tio*  compeceri;  tonc  fepriBHIi 
tationem  nepoti  adverfus  illum  }  fivt 
pro  nepotb  ,tenendo^um  debere  ftic* 
eedereper  re]^(eientationem  patrist 
Ijpfe  taflMWtait  opiaiBiiofti  mtjtfs  pto* 
MC»qaM  iVhac  oafa  t^prftAntttio^ 
oncm  admittit  ^  faltem  ufquead  (b* 
cunduro  gradum ,  id  cft  ,  ufque  ad  ne« 
poces  uUimi  poftefforis,  ^  pro  hac  par» 
te  iudii«titt(.iillb  tOrtiiiilfl  S«iiattk 
IiurictnO,iftOHi'l|MAMt  Oidteifetnone 
tiujus  regftt  t  tfi  qua  hunc  cafunn  obiifi 
ftlm  fuifie  putar.  Mihi  tamen  fimpK* 
citerdicendum  vidcturjdari  in  HoC 
cafii  rcpraeffcntaitontoi  io  infinicum 
|omiOrdin;1iii|titrr«gif|:^  i/i^ir.Mo. 
lw^/«rr.Qui^tiinpticiter1l!attiit,uc  fH 
defcendencibus  uitiml  pbil^flbris  de- 
turreprflffentatto  in  infinlrum ,  &  folii 
in  coiltwraiibus  uliimi  pofleiroris ,  qai 

nonftiMitMMNlimifBilii»- • 

•  «irtiy^flicliBsltftcitiiM^  '  " 

•  Ot  eis  fervctur  jut 

.  oettmuoc.         •  '  I 

SiiVMMm 
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iffhnntur  funddmentdt  qu^e  prorefh*' 
:  htwte  excludeute  repr£fentMti§» 
nemreffefiu^onorumtm» 

iuSsfmit. 

$.  IV. 

WUHAtLlViL 

•   "      .   •  •  • 

fnfiUtumprtmirium  jarts  nevi  retr£» 
fentatitnemcemedentis  nenfuu ,  (^tfdfri^ 
^rnm  fiU]tqntfentt»f  fMiUs  ,  [ed  qited  ekX 
timerent  jns ,  &  loenmfrerum  fsreittumsd 
fifitd^tduminkemsjnqmkut  illifitcce* 
dertnt^&mttMekkkudum,  pmHUtnelw 
derent.n.  too, 

Filitts  efi  pdrs  c0r^$rl$  pitriSt& nttAfet» 
(onA  cnm  illocenfetur  ;  &  tdeo  s^ni^tmum 
fnit,  utmjsctmtdmtm  .^uodfartmrt* 
frtifutmmtattttkdaidMmt^iOtt»^ 

Huderet,  toi.- 

Ad  fmccedeudmn  fer  repr4e»t^ii'^em 
in  honis  ,  ad  tfud  vocMntnr  ferfons  hshentes 
eerssm  qnalitatem  ^  fotit  eft  ^qnodreprdfeB* 
tmstim  efuoltttnttm  hAett ^ikH ^ulk 
^imlitMsexhtmimi  di^tftkiH  fuftuku 

Jt.  n,  tot, 

f^endo  od  fnccefSionem  vtcoretitr  filins 
nutornstu^  qni  vtnusfiterittemfore  moftis 
fotrts ,  fen  nltimi  foffefferts ,  nm  ef  tumitm 
eus  reprjgfentotitlH  ^ex  qm  uepos  ex  frimo' 
gtnittfrddefnnffo ,  exckdotfliumfecitndo 
^enitum ,  qui  vivtts  reftritm  ttmfttt  »f«# 
fdter  msntur.n.  lo}. 

Uiom  qusndo  o  i  fnece^ionem  vocettnrf* 
Um  mofentus^fote^fminofnestdirt  exre» 
ptfeutMiom  ftremii  tnm  ^mditMtmks^ 

.  vnrijs  f.vefMpUs  confirmotitr.n.ioif, 

Licet  mAfculus  occcludot  l  fnccef  tone 
moiorotus  fjtminjim  exifientem  i0  ttdtm 
gttdd^tttmtnfMui  dtfimifm  tx  fiiit 
frimtftniiijdlimqmrtfrtfmitmiexciudU 
mofetdnmfirttrtm  minorem  fnifotris ,  nift 
ftffkituttr  tmfitt  dt  (tittrntit  ^tiunttte 


4iS 

iufiitnfiris,n,i9(. 

Nonfimferqnoudo  fitmentit  tiicnjui 
ferfont  cnm  certo  qnolittte ,  ixteitigi  deltet 
ferfoutim^udtmqntU$t$tm  knketos^  & 
9on  per0itiimt\mnt% «.  %uf% 

PRxdi^is  pro  nodraprlncipalit» 
folutione  traditai.  %.  conlUtutis» 
facilltmo  &cgotiodiluuntur,  qua 
pro  contraria  rciic«DCia«odcm^.a^  td^ 
doccadint.  Ad  primttin  pofifHib#»  14» 
fel^ndecur,  iotentum  juris  novi  re« 
prarrentattoncm  concedentts  fuine,  uC 
filij  tn  locum ,  &  jusruorum  parentuirt 
ruccederent  ad  conrcquendum  dc  hae* 
fBdtmtc  pamii  >  iFd  Avi ,  x)uidquid  co* 
rum  parencesobtcnturi  eraQC,8t  ad  ex* 
ciudendum  quos  ipfi  e2ccluderent,ri  vi* 
vi  eflenc,  ut  manifcftis  tcxtibus  pfoba* 
tum  eft;  atque  adeo  non  fuiiTc  rellri<flia 
|us  rcpraefcntacionis,  ad  hoC ,  ut  oepo^ 
Ks»  &  eonrobrioi  cumpacruii«qu«6» 
Ciir,led  conceiTum  Ab(Miici,<tes  t»kk 
concefTo  intcrdum,  ac  regulariterev^ 
nire,  ut  confobrini  ^qucntur  cum  pa^ 
truis  quando  fctlicet  bona  fum  diviflbi- 
lui,ad  quae  earampafctitet^  AlMcffiN» 
cqMiiMff  coffl  pccntitcdiiiftt^iHilcl^ 
tet:  interdum  vero,  tttpatniosomni- 
noexcludant,  quando  rcilicet  taiiafQc 
bona ,  ut  eorum  parentcs  >fi  Vivereni^ 
eoidem  parruos  oanoino  eranc  rexdu* 
fort.  Vttuniqacteflitt  apetc^eonftqiii» 
Ciire<eo ,  quod  filii  locum  pareotuni 
obtinent,  bencficio  reprsfentationis. 

Ad  fccundum  pofitum  »,  Sj.rcfpon- 
detur  negandoeue  oootm  tequitaceoii 
quod  nepotes,  &  eottfiMoicsclttdftiic 
omoino  patmos ,  qaando  lil  perilio* 
rum  pafcnteBfimiiicBrccancexcIadciipi 
di.  Nam,  utzquiffimum  fuic,  quod  fi» 
lij  in  iocum  parentum  admittereotur, 
fiquidem  parentes  in  filijs  ccnfentur 
permaoere  ,ic  vivefe»lt  olii  cftlUltti^ 
IbicftparsGOfpecis  piitrii,  A  tum  fiim 
wmf  Ctd,  detfricolit  &  cenfitu ,  lihrt 
ii.  Bc  pater  cum  filio  una  perfo- 
na  cenfctur  ,  /.  finoli,  Cod.  deimfnhf, 
fihm ,  cum  iux)ilii>us  t  ^  CQHtr» 

Oo «  iftuita^ 


Digitized  by  C^Ogle 


n.  Pare  E 

«quitatein  noD  eft  «qliod  iiKii^enicla* 
datpatrdotn ,  &  ca^tcros  omncs ,  qiios 
Cl«f  patcf  exclofurus  crac ,  Ucct  rolum 
|)er  rcpr«fcntanoncm  patris  cenicatur 
cffc  in  gradu ,  in  quo  patruttt  vcrt  ,  8l 
€X  propria  perfona  rcperitut  efle  ciina 

.  eo^cuifoccedehdomdt. 

jj.    Ad  tcrriuni  pofitum         8<5.  bcnc 
rcfpondcbatur,  quod  ad  fucccdendum 
pcr  repraclentationem  in  bonis,  ad 
qtueirocsmKurporroDae  habenceft  cet^ 
t$m  qotlimmD ,  facis  e(t  quod  repr«^ 
fentatutflam  qualitatetn  habeat.  Vnde 
licetad  maioratum ,  vcl  fidcicommif^ 
fum  vocetur ,  qui  fucrit  proximior  in 
gradu ,  contcndences  dc  illiut  foCteO 
Soiie  fiiic  talctk  uc  locoro  ineii  ha« 
beat  repnelentftcio  jom  fapra'dlda« 
ille  ccnfcbiturvocatus,  Stcaftens  pr^. 
feretur,  cu jus  pater,  ahus  vc  afcendcnt 
ab  co  rcpr^fcntatus  eam  qualicatem 
babueric :  tunc  eniim  talit  conceodent 
cenfebttur  prosimior » nihil  obftante, 
quodilla  qualitaspOftuHua  fic  esdiA 
pofitionc  hominis,  ut  cum  commu» 
niori  fentcntia  tuentur  ,  rclacis  mul- 
tis,  Covarruvias  qM^ftiiHim  prM&ic^^ 
fmmx  €tf,  jt.  mm,  4 .  verf.eiHiMkMtmfef^ 
ler,  Mofim  Jofflfta  Hh,  3.  iefrtmtijit* 
•m^ ^tif,  t . nmm.  %  1 . Valafcus  dfjure Em* 
fkftft^  qndfi.^o.ftth  nam.       verf.  e^9 
ejuidem,  Fufar.  de  fuhflitut,  qu/tfi.  485. 
num.-ifi,  &n,  ubiplurimot  refcrt,  (S( 
Cttdte  >fr  •  tMnntttlimH ,  q»MfHmie 
MM^s^'.  qotmvit  oppofitum  videatur 
docuiflTe  f*um.  24.  Racio  ell ,  quia  difpo- 
ficio  bominis  circa  fucccffionem  in 
cjufmodi  bonis  debccio  dubio  inccl* 
iigi  conformit  diipoficioni  iorif :  onde 
«um  juaref^Ao  bononim  ,in  qutbut 
«epr«feo(acio  »dmiccitur,perproximi* 
orem  vocatumincelligatcum,  quitalis 
eft  rcpra^fentativ^  ,  idcra  firaiiiccr  di- 
cendum  dc  homioe  protimiQrem  vo^ 
ntnte.  ■  Alto<(ol  vix  nnquam  -  io  maio» 
«etftiitftwcederetur  pcr  re^rtEfenra- 
1$oaem{  cum  ordinarid  tn  corum  inAi- 
tutionibus  cXpreflc  dicatur,  ut  proxi- 
'iniec  confanguintut  io  eis  fucccdac.  £c 


)  Emphyteufi. 

ita ,  quod  in  maioratibus  vocatto  pro- 
Xtmiorisnon  cxctudat  rcproercntatio- 
neoa  ,ieneottnnumeri,quos  rcfcrc,  ^ 
fcquitor  Cltftillo  IH,  'uemtfemtfifitutmn , 
r. stt.  kmum^,  &  tik^.  (*^. « 9  jnim.  jpi, 
qotmvte  oppofitum  letaris  alljs  tradtc 
ils.n2hftim.fu<ce{?t0ft.,  legMl.  p.  3.  q.  1, 
Art.  1.  n.  j  +  .  qtiorum  Opinionem  jam 
cxulaflTc  atiirmatGab.  Pcrcira  dectf.^p. 
/ubmum.  ^.vff/vr/itffrl.Similicerqutn» 
dotd  miioratum ,  &aliil'hont  vioco- 
lata  vocaturabfolut^  filius  (enior ,  fi;a 
maior  natu ,  non  cxcluditur  rcpraefen- 
catio,  cujus  bcneficio  defccndentcs 
Ctles  iilij  ,eam  qualicatem  habere  cen« 
Itnuff ,  &  voctd  iQteUigofltur ,  uc  ce* 
Itcit idiit  probanc  Molina  Jurida  dtHt 
cdp.  S.ffiMH.  19.  Gabriel  Pcrcira  dectf.  n^. 
««M*4 }.  &  Reioohitjf^f  x^.Ju^fmfum, 

Q^aodo  aucem  vocaretut  iilius  1 
mtlornttu ,  quivivotfnerit  teinpore 
morat  patrit,  -feo  uhioit  pofleiiorit» 
reteft  valdc  concroverfa,&  communU 

or,ac  probabilior  fcnccntia  vidciur, 
noncdc  tunc  iocum  repraefentationi  j 
acque  adco  tempore  mortis  patrit 
concorrttiiliot  fecondo  gehitut  com 
dcfccndcncibusiUii  primogenici  toteo 
defun^i ,  dcbcrc  illum  filium  fccundfi 
eis  nepotibuspr^fcrri.  Ita  relacismul* 
tis  docecGabriel  Pcreira  diiis  decif. 
w^.num. 8.  &  mulco  plures  pro eadcm 
ptrccfefecc  Molina  Juri(kt/e^.j.  r^^. 

mu  fmtm^  quihac  inrefuam 
rcntcnciam  non  proferc ,  liccc  roul- 
coscctam  pro  concraria  partc  alleger. 
camquc  fccundo  loco  ponac ,  &  icae- 
dtm  telttit  plorimis  doteec  Foftr.  dh 
BuqmmlHcne  j^i^./ub  mmmum  Ra^ 
do  vero  bujus  refolucionis  eft ,  quta 
lcgcs  difponences  circa  fuccenionem 
booorum,  81  reprcfcntationem  in  ea 
admiicenceSiimelUguntor.nificcftacor» 
4ea  domiou»Cftlium  booorum  tliter 
di(pofaerit,uc  nomitfttim  circa  fucceP> 
Honcm  maioraruum  dcclaravic  Ordi» 
natio  Luficana^/^0///.t«e.$.i.^</./.4o. 
Z4mrii  itdf^iuceftj  quodescoojcduris 

intel« 
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ir!tel!igatur,tcftatorcm  alitcr  volullTd 
difponcrc  jUtcali  voluotau  Aaudum 
fit,utbeneexBaldo,&tliis  idvcfclfc 
GabrielPwttiniif^  deci/.  tt6,mm,  u 
Quandoaacemtedatorexprcflb  vocac 
filium  maiorem  natu ,  qui  tempore 
snortts  patris  .feu  ultimi  poircflQns  vi- 
vos  rcpcrietur ,  fuificicntcr  dcclacat ,  f§ 
solle, utnepof  es  primog«ttito  ftm» 
deftindoexcladatfilinm  ftGOQdo  gov 
nitumiqai  yivut  f«peritttc  temporo 
mortis  patris, 
te4  Qiiod  praiterea  in  eodem  argumen- 
to  tangitur,  ut  quando  ad  fucceifionem 
vocanir  maiculus  ,  non  poi&c  fismina 
Ibceedere  tt  reprffrentattone  pirtfn* 

'  •  tis  cam  qualltatem  habcntis ,  commu- 
niccrhndie  vidctur  cxplofum  ,  licec 
non  dctucrint,qui  itafcnfcrintjUt  CaU 
das  dcn6mm»t,^Mfi,  t;,  nmfi.  4.}.  &  qui* 
dan  ali|  antlqaioret*  Oppofitum  e-^ 
mmteoenc  plerique  ,quos  citanc,  & 
fcquuntur  Covarruvias  ,  prMfiicsmm 
fnd/fhnitm  ctp.  58.  l .  verf,  <ju»r^ 

to/icet.  Molina  dt  frimtgemis  ^  ifh.  |. 

n.  to.  Reilior«s  •H^» 
t^.  flt  Qabtiel  Aeitira  Msdecif.ttimm 
Jine ,  referens  iaufam  ,in  qua  ipfe  cura 
alijs  Scnatoribus  facminatn  obrcprae- 
fentacionem  patris  cuidam  patruocum 
ea  de  maioratu  contendentiprssftr^^ 
daaiiydieavic  Ratioell ,  qaia  itprai». 
fenotlo  oonoeila  eik  tam  filijs ,  quam 
filiabus,  nonfolumutcvchantur  inlo- 
cum,  &gradumfuorum  parent:um,fed 
ut  fucccdanc  in  omnia  corum  jura,  uc 
habecur  Ataknnki  dt$iindik9t  -4iinf, 
ultM0^i.     if^ititr,  *.  Liccc  autenfc 

' ;  ^mina  pcr  nullum  juris  bcneliclum 
poflitficri  marculuS,idnontollit,  qud- 
minus  gaudcrc  poiEc  jure  mafculo- 
rum ,  &  ita  reptjtrqntare  fuuna  patreoi 
cuin  prf  rogaitojlM||falUiitcttii,adfe^ 
fcAum  foccedaads  iaboii|i,inimibm 
ipfc  (uccederec 
«Oy  Confirmatur  primo  cxiilovul- 
gari  axiomatc  ,  qnod  ful/rfi^ntMS  feqni'* 
tnrnsturiimejuj.pre  qif$fidn»gitmr^&gM^^ 
4tejdiJ»tiwUiii/:,^JI.^mit,i.0tUaj^ 
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tialti»m ,  ff.fi  qttis  ciutitmh,  cm  ftmilib$s^ 
Sccundo,  quia  jus  fuicacts  competeoa 
filietinpoldUte  patris ,  eft  valde  pcr-^ 
fiNiale,.fccamMi  nepoi  HMmclpaciii: 

fuccedic  avo  cum  jure,  &prdBiogathpa 
fuitatis  ex  rcpr^rcncationc  patris,  qui 
talcjus  habcbat,  utprobat  textus  in> 
§»  fi  fit  filins^  ff,  de c9n\ungendU 
tm  rmdmiptt^  tihtHts  Tcrcio,  qui» 
etiamqaalitasfltladonis,  &  miiori^ 
tatis  cft  maxime  pecTonalis  i  &  tamcn 
ncpos  cxfiho  malori  fucccdit  in  ma- 
ioratum  cxrcpr^fencacione  patris  cum- 
pr^rogativa  uiiat-quaUcacis  patecnse 
^uamiplcnepo^leAoababet^  ne* 
que  habcrc  pQteft :  ergo  fimiiicer  11*- 
cet  f^mina  non.pcffit  haberc  quaUta*' 
tcm  marculinitatis  ;  id  non  tollic,  quo* 
minus  poflit  fucccdcrc  repra;lcotan- 

dopaticmou^i  pr^rogactva -talisqaa»^ 
litatii^ .  ■•  ■  '\.  ■ ... 

Hlnc  ftfquitur,  qood  liceC  maicu-  tO<. 
lusexcludat    fucccfljonc  maioratus 
fi^minam  cxiftentcm  incodcm  gradu, 
vcrbi  gracia ,  forprem ,  uc  reguiare  eft 
juxta  Ordinationein  luflunam  4iB§ 
tit,  tee.f.t.  &pri)(im  ubique  reCep- 
tam  :  attamenfcmina dcfccndens  cx 
filio  primogcnito,  illumqac  reprasfcn- 
tans  excludit  mafculum  fratrem  mi* 
noMniAM  pattts » qaem  bfe  pai^tcjt* 
dadsfec»  fiqaid^nkieprflBttncat  pacse  A 
cum  qualttace  ,  &  pr^rogativa  mafou-- 
linicatis ,  &  maioritatis.  Hoctamen  in*' 
tellige,  nifi  fakcmex  conieAurls  con- 
ftec ,  mfttcutorem  ^voluiifc  exdudcro , 
fiMBinao)  pKoptot  mafcolitm*  etiaiii. 
rmes,&  gradusrcmotioris«  itf,b|p«tf. 
advcrtitMolina  Jurifla  di^fo  num.\o,^ 
&  fatis  cx  fupra  in  fimill  AQCatis^^cco! 
tumcfi;»       ?       .  %  i 

^  Deoiqtte^^did^quodiiicoafiowi-.^*^. 
tionemMKiiaigiimenti  «ddaAumieft»' 
fciUcet,quaii4o..fit  mentio  alicujua^ 
perfon^cum  aitquaquaUtate,  dcbere 
intclligidepcrfona  verd  talem  quaU-, 
i^offlbabcn(c,£t  oon  per  fidioncm» 
aotpriviieattiye;  lerpoodetocjmeail^ 
lemper  cfle  verum,'  a]c  bene  jprobat; 

Oo|  Tita* 
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9ii3V«i  ,  titcQBvtiiciiMff.eit.  notatis/ff 

iifltUti«mv^§,  dr  :js ,  qni nt  m^ifjii  j  ubi 
ft  pari  proccdunc  dcwiiinys ,  &  qui  ioco 
domiQi  cft  ,         w  iuditttA^ 
mtcmmLfe^  f.fftittfmmmuti*.  ubifo- 
ttmi^Mli  howclabatiu,  qui  &  pacri, 
<)aia&iprcpantf.bcum  obtinec  ,&  a> 
lijs  innumcris.  Quarc  mirum  non  cli, 
quodfilius  locum  patris  in^diatur,. 
«ajmqucrcptflcicmciLCuqtoflMibttS  c*' 
jus  quaHtatibos,ec.'|iiMM0gtCtvia  ad 
fc^um  fucccdcndimbonis ,  in  quibu» 
illc  fucccdcret,  liccc  ipfc  liliut  talc» 
qmlicates  oon  habeaGi  ■  • 


£4mat4tur  reprafenutm  sd 
• .  ^     Jwtetdatdmn  /«  Em^ 

■   %.  V,  •••••••  • 

•  i«*  -        .    t     *  1*4*   i  ->  *  *•  . 

>Jd-J»eieimdm^$mfhyteufimh»t*: 
il$iirimtdMPiiwyif9£jent*ti0^ficM  U.> 
fmi^dtHdmm.ti^  nidt.  hmaUw^s. 

£t4Mm  MdJfttetdenditM  m  Emphyteojim 
d§  fr¥ifidimiA  Utum  h^trreftafeniuiQ  >  /i 
ttliikStiifhftfifipfii  <»0mffkt4lipg9immt* 

nfftk^^emij  m  MifMfmUi4C9nfetiiltimr^>. 
rffetuth  mtotimiffiitttditjmaitOrdt»: 

Jm  Emfhjteu^im  UberjtmemimttiMis  ^fi 
ftSttUkertt  kdtitt4t¥didbfMtmimt  titetm 
mtliMt,mtmfitct9dim$lUiK  ugmt  luB^ 
tmtftrreftd^itieiiimi^fedfmcceditftlms 
femier ,  ijni  vivu^mferlt^r^t  fmmtdt  fttitl 
meritiir.n.  tio,  i"" 

^uidOrdimstie  htjts  rtpii  dtfptmtt^ 
qmtmd»  tedhMmifkyttmtmitfitlidfidtfai^ 
tmtMtimtmt  tktdtmi^'^**  ^Wi  ..su^t 
-i^iiT  |oC 


^trimp  iecusrefrxfeuJdtieni  edfucer^ 
dtnetmm  im  CmflsyHuSm  de  fr^vtiimUk 
imgttfimffmmttitttai&hit  udttmimetn 
tis ,  «/  fre  filip ,  6^^]ctltdttttilhHf 
vitut  vc7it !'.'}■.  n.  \  M. 

PropTiMmhujus  ri^timtitmis  fiutdimteit», 
tium,n,u%.  \ 

CtBtrmrimtrdkmdim  eftinfeudss  t% 
\«rtffeKisM\  i^  fmi&tlBr  ht  Emphyteup^ 
mhi  etifmttmlitm  idfiiti^liittrmMmm.  ihis 
dtm. 

Rtprxfentitivnon  tdmittttur  jurectm^ 
mmmi^ntfi  mhiegitur  de  fuccefitme  tfctmdt»^ 
^-niVeidefmcefitnefttrMiiHtd, 


SUppolitifOftotlibW  pra^diAis  Cir« 
ca  rcpracfencfttionis  bencficium  » 
quafi  in  gencrali ,  quid  ad  quseftia 
ncm  in  titulo  fcdlionis  propofium  pra 
Empbyteiifi  dfeeQdtai  fit  •  ^cil^  con^- 
ftare-poteftk  Primo  igitur  dicendufn  i 
fi  Emphytcufis  fit  hasrcditaria  ,  fuccC' 
di  in  cam  u!timo  poiTcflbr»  pcr  rcprae- 
fentationcm ,  ficuc  in  alia  bona  haere- 
ditaria ,  ut  bcnedocec  Vaiafcus  de  jtrt-^ 
Emfhjt.if,  fb,  mmm,  ^«.-Mcooch.  defrt* 
fmtjpti iik 4» prAfump. ^  nutn.i^x  & cenfiL : 
lot.  Hum.  5"  4.,  {ib.  2.  &  Caldas  de  nomiH. 
<]U4t^.  17.  num.  t  j.  poft  Covar.  pr<tffii.t- 
rum  qttdjlicnumy  cnp.  ji«  fnem ,  vcrffed 
&illEmpiyteufi,ic.  }AlmvMi\%-  eoilft^ 
d^ratio ,  car  in  ejDfmddi^Etapb|F^fi 
nonhabcat  locum  diTpdftcio  )oriscon-i 
ccdenris  abfolusd  repra:fcntationem 
in  fucceflionc  haereditaria,  ut  Iniiio 
l^ionis  vidimus.  Procedetque  hsc 
rtffoiatk» ,  fivo  BmphyQrafis  fitboBredi^. 
«ariJi  purd ,  fivc  milb^. 

Dicendum  fccundo  ctiam  in  Em-ia^ 
phytcufi  de  providcntta  locum  cflc 
rept«(entatiooi ,  (i  tahs  Emphytcufis  . 
fic  coikcefla  pro  aliqiiafiiiDtlia  ea  lege, 
«t  jure  prlffiogaaiidetottir .  devciit* 
endo  ad  unom  taat&m  \  cundemqise 
maiorcm,  fcu  primogcnitum.Hancrc* 
fblutionem  juxca/.  +0, 74«r/ admittic 
CovQt.frMiiicMrmm  qmtfiitmmm  ^cep.  jS. 
/f^/9^,MoliiNrJurifta  lA,  dtfti, 
tmipi^^t^.  7ii».<^^AYeldc.y.ia,\^ 
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hl^fff;  uh\  tamcnaddit,  remota  Ji^fi 
i,TMri,  fc huic fcntcntia:  non  aflen- 
tiri.  At fimiliter  diccndum  cfle  fpcda- 
taOrdinacloneLufKana//1>i  4.. 'if.  ioo. 
in^imeifii^vadt  coovincitUr^  qut&  illa 
Ordinatio  «ottrenit  cuiti  ii^A  /.  TMufi  ^ 
quatenus  utra()ue  reprfffentationeM 
admitcitlrt  maioratibus:  imO,  iJt  )ani 
fupranotavimUs  apcrtiushuic  refoluci- 
oni  fAveci  fiquidcm  gencraliter  ftatuit, 
inquibttfvlitMtaii  Vinculatii  fucce- 
dendlum  'dte  te]^tflcfeiitaitonem  i 
patet  autem  EmptiyteUfim ,  tjus  jurd 
maidratus  defeftui'  *  hiaxim^  vincUla- 
tjm  circ  ,&  de  numclro  bortorUm ,  dd 
qutbus  dida  Ordirtatio  loqaitui^i  Bi 
hinc  a^,id6itt  diceiianiti  dTe  feduii* 
dum  ios^commtibe ,  quta  intentttmdt^ 
<ft«B  Ordinationis  non  fuic  condere  jus 
novum  ,  fed  declarare  antiquum  ,  & 
lollerc  dubia ,  qua:  circa  fucec^ionem 
horumbooofum  esbiidiiflta^lllt  Ci^ 
pra  ^4.  cdfii  IMiofo  adref  itiDila,  U 
patet  ex  ipfa  Ordinatione . 

Contrariam  fcntentiam  »  ctlam 
fpeftato  iureLufitanoin  diAaOtdina- 
tionc ,  dcfcndit  lat^  ut  veriorem  Fra- 
gof,  to^t  5  -  r  qui  prodijtpoftluecftrip- 
n)diff.9' 4*»«>. *- «^M-  nihil 
affcrt ,  quod  no(tf«  feotentiae  negoti- 
om  faceirac  i  quafcnon  oportet  in  ejus 
argumcntis  rcfcrendis,aat  rcfcllendis 
im  morari :  ncque  illi ,  fcd  ai6nis»p6tiatf 
faT«t CaldasCqaem  pro  fe  refert  >  di 

»i/#,iJ'*.75-  vnf:  tdmittenduiH  <enltti 
abi  mortuo  primdgenito  in  vita  pa- 
iris  ,  dicitdebcre  fucccdere  fceundo 
gentcum ,  exclalb  otfpoc^  et  primcige« 
l^t«o,<|aaadoliqiiid6  eonftat  es  ^n<> 
ceflton0,ilUmitantiim  fiiiffc  vocatom^ 
qui  tempore  moRb  patcis  primogcni*»- 
tus  erit.  '    '  ' 

Dicendum  fertio.  Si  Emphyt€Ki'» 
atlibemaoaMimtltfBit/gtEmphy-' 
teutA  decedat  i^KAiafiiiis  ,fiE  defcctM 
dentibus  legitiraij,  nemine  ad  eam  no^ 
tf)inato ,  non  fuccedicur  ad  eam  pcr  rc- 
lliirreamoQem  iobo^  tcgoQ.  Lwfisa- 


4g0 

iTtje,fe^fiiSttsidattiit»  ifiA  HVu^  exci 
tcrit  tcmpdre  inortis  ^atris^  in  illam 
lucccdat ;  &  dcficicnie  filio  mafculo  ^ 
ruccedcc  filia  maior  oatu  cjufdem  Em- 
phyccutiBtitaut  hUnquam  fuccedatne^ 
i>os»nifiiQdefe€lntti  lilibrttm ,  8c  filio^ 
him.  Sic  ckprefle  habetur//^.^.  Ofdinif^ 
lit.  56,  $.t.  j.ubi  declaraturhocpfo- 
ccdcre,  ftvc  talis  Emphyteuta  dcccdat 
intdflatus ,  fivccum  tcftameoto.  Qu« 
quiikm.  difpofitio  tidh  Videctar  com  ' 
folrmis  furicommtini ;  hoc  enimduh^* 
taxat  fpe^lato  ,  diccndUm  potius  vi- 
debatuf ,  Emphyteufim  In  co  cvcncit ' 
intcrciderc,  &ad  dbnrtiniim  devolvi. 
i^orr^didla/.regidUlterius  fequerttt 
ftatiliti  ftHIe  emph^teuta  deceflerlt 
abfqoift.  ddfeeAdelitibtiS  .legitlmis  j  i-e* 
lidd  tamen  filio  naturall ,  qudd  tunc 
in  dcfc(^um  le|tirimorum  fucccdat  in 
eam  Emphytcufim  naturalis ,  cfto  pa^ 
tetiiieni  eques :  qiiod  fi  ncque  filiam 
kgfitiilitiAi ,  henod  iiittiralem  rellii* 
quat,tUncfucceaahte)tis  afcendenceft 
codem  ordinefcrVdto. 

Diccndumquarto,&uitlmO.Ouan-  tti 
do  Emphyteufis  pcotidehtia  cbn* 
cefTa  facHt  ))ro  hBdtiis  fimol  tlomlne 
colle^o  ad  eai^  vocatift ,  atprefiti)! 
&  defcenderttlbus  ali<:ujus,Videtur  nott 
cifc  tunc  locum  fepracfericationl,  ut 
fcQciunt  multi  felaci  a  Tiraquelo,  de 
jiireftim§^,^ji^^49.mHk\tik  qtlol 
feqUitur  ValafcUS4^i  f.  ^o.iOtok  ^  &tii 
Meooch;  dt  ftifntiif.  lih.  4..  frjtfnmf^ 
i^.n.  \i.&c§H^l,tb9.  num.  (5i.  &  6ii, 
lilf'  %.  &  c4njii,  4^8.  nnm,  id.  tib.  ubi 
dicithanc  eife  commuhem  opiniOhi£j 
^Cliddil  ikfiiMM^^  ffi  ih  ibt 
qui  ali(A  feftftihilii^^^e  coOMDttiiii 
fententia ,  ^bahvis  ndn  dcfirtt  etfam, 
qui  oppofttum  fenttant ,  ijcvidere  eil 
apudCaid.  Him^  tti  ubi  aliquos  reftrrj 

Piniiinwltimi^^tid  pictigae  hojosflS* 

^Mdwitl^t  hituntiif ,  feft ,  Quia  it)i 
t>ril^fimt«i(^fpldm  habet  locum  inbo^ 
nis ,  quis  jufe  ha:feditarto  dcferuntur : 
oam  dehtstaht^m  loquuntur  jura,qu^ 
reprseleiiiacionem  invezefUhC :  Etti» 

O04  phjf^ 
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ciahon  dcfcrtur  jurc  haercditario ,  fed 
cxconccirioncdoininica.  Vcrum  hoc 
{uodaincmum  aperid  confuodituc  ex 
doffii ;  AccurliicominuDicer  rth 
4Wptav»  /.  it*  m  pdtUmmif" 
,  vtrho ,  prifTtc  :  aliAs ,  pr$ximo  ,  /f  /r- 
^4///,  qu£e  ctiam  in  bonis  fidcicom- 
oai0i  parricuiaris  familiae  rehdircpr^- 
li;dtattoiiemaiifoicrit.  Pto  quft  fenceiir 
on  plortiiibiifefeit  Vo\ufeanl,fi  50. 9« 
^f.iiceccam  non  fcquatur. 

Alio  crgo  fundamcnto  duclcur 

'*  Csildzs  fnpr4nnm,  i0.ju»iifi  num.%  quod 
innii  piacec»  &  (ic  babet:  nam  iiccc 
repr^fematio  lociiiii;  eciam-habeatia 
fucccflione  particalati  |u«a  didam 
Gloflam  in  :t'o  §.  in  ^deicimmiffif  ,  ta- 
mcn  dcbcc  ita  rcgulari,  utnonexce- 
dat  normam ,  fubqua  jurc  conimuni 
«dimitcicur,  «t  /clUcct  foiiim  detur» 
quaiide  agttur  de  facceffione*  afireft^ 
«iencium  ,  vd  de  fucccfTtonc  pairm') 
qucmadmodum  rcfoluit  Covarruvias, 
frM£ii(trum  fjHd/}i»itiiin  <§f.  i^.aate  num, 

}  SkVer^mtM^  ubi  diciCyCam  clTcprO' 
^fiam  fiitelirioiMmGloilti  in  Mti* 
tm^4eic*mmiff*, %Linhoc  feniujearo  in« 
tclIexiJe  quotquot  illam  fequuotur, 
MtDccium  ,  Curtium  juniorcm  ,  Ru- 
l>eum ,  &  plures  A|ios,  quos  ibidemre- 
ftrcvod^^^miyliAftiiteilli^GMI»  fi 
fideiooiBiDifiim  eft  rclidum-  abraiiA 
per(bna«-^uafflab  afccndente  i^velp*- 
iruo,  locum  tn  co  non  habec  ref>re(cn- 
tatio.  QyaiKio  autcfn  EmphytcuAseft 
de  pro.vi\jeoii  ^iOon.  d^fcrturaK.a  1  iquo 
^  poi(«flbre » fed  taoiiMi.  i  dotoitio « 

aquo  fuiC.«Q0Ceira  »ikil«><ta«>A>i3dteti 

fucceditur,  uc  non  fcmelip  hacmate- 
^iadiximus.  Vndc.cumdominus ,  rc« 
f^mtcx  M^ip^  ficpi^«ArM&  refpc^iu 

fiw»ffQi!iim;<<»if^  illam, 

c^iTac  in  cisroprtefeotatipioum  hsjc^ 
l^fn  detur  in  luccefllor  c  afcendcnti», 
antpatiFui,quahs  non  cft  dominus.  Ncc 
OtbUac  qMQid  lAfcudis ,  quantumvis  de 
|tovi4«^»  dat^ir;«e^^eotati<^  ex 

'i  -i      4  t 
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atcin  materiafcudali,  p^r  retrum/ubl 
GlofTa  ,  vnbt  ft/um,  &  DoAorescom- 
muiiitcr  in  1.  de  nMturA  fmefiona 
feudi  t&iif  cip^  I.  (iKeefiUnt  ftHdi^ 
cora  fimitibos  apod  Valaftum  ^tdh 
^o.nnm,  7,  Vbi  flutcm  fucrit  confuc- 
ludo,ut  ctiam  in  di<fia  Emphytcufi  dc 
providcntia  pcr  repr^rentationcm 
rucccdatur ,  tali  coofuctudmi  ftaodum 
erit; 

.  SfiCTiO  QVINTA. 

ferfan£  pojffmt  fu€ctdtrt  m 
Emfbyteufim^  . 


SExpotiffimum  funt  perfoDarom 
gcnera,qua;  in  prarfchrcm  quarfli» 
onem  venirc  folcnt,  nimirum  %min^, 
filij  illegitimi,  legicimatL^  conjugcs, 
aotcr  quos  botta  oommuflicao6iry.mo* 
naneriayiiicus.  Itaque  dehia  oamibus 
liogiUatim  dieeodum  eAi 

.    •  .  .         T  '  *  *.  .     ,  • 

tm  Bmphjtffim  tun  fecuUt^\  fum 
^cc/eftt/ficitm  fticredere  pejfnKtfxmfnjt ,  mill 
4ltudfii  exprejium  im  imve^ttura,  fe/  per 
fktmtam^  ifuidijuid  difui  ctntrAdiciuit.  m 

^Mdt  in  contrncH  Mkm  efi ,  fmtd 

ftttr.sccepit  Ewphyteufint  pre  fe^ 
/ijs^  eti4m  filtA  intiiltgHntur  comprehen-» 
/f,  juxn  verierem  fentemiitm.  mumer, 
W4.    '   «...  .    •  •> 

Npmime  fUirum  vemiumt  ^tkmi  fUim 
prxfertim  in  mtterid  hidijjhimi  udfdemi^ 
m*s ,    mdfcnles,  ibidem, 

^l^de  pMter  Mmphjteu/tm  MCeepff 
rfmt&^s^m^cuUt^&fmin^i  airitimm 
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fmHltd  eimiimhUftitur  ^  &  pdritn  ift" 
Ur  omnes  dimdendA  efi,  Nijt  Jlatutum^ 
sut  confuettido  regieMts  (it ,  qiud  extsft' 
tiltpsjmt[(iUisn9»fm€timftmi»4»  witm, 

.  rtrnm  tiuAnd9  tmfhyteufis  ucttfiAff 
fro  filijs  ,  &  defiendentibus  mifcaUs ,  td* 
THtttAtur  iid  ilUm  nef§f  €X  fiUtf  ^tfd  fett- 
tcnnanegAt.».  *  .  . 

..  MHiffifmAt,n,\\j* 

•  •  ■  '  •  .  • 

FAfcemquftftionisflagathnMic»* 
cntur  aliqul  apud  CovatTuv./ri. 
».  vtritrum  ,  cnp.  i8.  num,  i.  quot 
Thcologis  fcquicur  Azor     3.  //i», 
»0.  tniff,  de  Smfkytcufi ,  cap. 
ul>t.-'-haiic  leoteiMlism  dictc  oommu^ 
fMm.  Docuncurearatione ,  quod  fey« 
gum  ad  farminas  non  tranfeat ,  nificd** 
trarium  in  inveiliiura  cxprimacur.  Na 
fiulii  eciam  apud  Caldai  de  mimitmfi 
s<3.  nmn,  9,  cenfent ,  ficmtiMt  ofle  in^ 
CApacei  £mphyceu(U  BoddbftioE» 
cjuod  fmc  magis  privilcgiata;.  quam  vl- 
ri  ,quia  pro  dobito  civilt  mcarcerari 
non  polfunt.  Nihilominus  caraen,fivo 
Emphyceufis  fic  faccularis»  fivc  Bcclcfi* 
elUQ»  y  foccedcfc  in  eem  feminat  piri* 
ter ,  &  mafcQlos ,  nifi  aliud  expfdrum 
fitininvcftitura,  autper  (latucum»  do- 
cenc  mcrito  Covar.  /«^r*,  Cald.  di^fs 
f.  ii.n.i.&f.cr  q.  i+.  i  n,  »7.  Valaf- 
cvadejmreemfhyt,  ^,4.1.  m%.&i^,Ho' 
lioa  diff^4.T^  B.  9.  Ffagof.  t§m.  d^ 
9.    9»    ^..verfifmmm» ,  &  alij ,  quos 
refcrunt ,  cftquc  communis  fcntentia 
in  praxi  rccepta.  Probatur  apcrt^  cx 
Authcntico  de  n»n  aliensndis ,  4.  hjf" 
ten/is,nbi  etrmm  Emphytenfil  EcclefiM/lies 
di€im.€»n€edipt>(ff  f»r»  flifS,  &  nefoti- 
hns  mMfculis  ,     ftminis.  In  feudo  eft 
diverfa  ratio,quia  non  folet  conccdi, 
nifipro  fervitio ,  quod  fasminis  noa 
convenit.  Quando  aotem  llmphytcu« 
fis  pro  vno  oom)Mn4»  ooncaffii  cll » 
^nc  fi  pofreflbrdecedac^  relidlts  dp^ 
cendentibus  legitimi$,nemine  ad  illam 
sominato ,  non  fucccdit  in  cam  filia, 
aucoepusa  aiii^n  detefftummafculocu 


ejtifdem  gfadus  irt  ordine  defcendeh^ 
tium ,  juicta  dccifioncm  Ordinatioflfis 
Lufltanfle//^.  4.  fi/.  i6,i.i>&  quam 
fe^ione  ffieeedcMti  i  i.nitt  m  if^  lacius 
expofiiUttHit 

Dubii»bitirer^pfliiio»iitrtkitt4tt4a» 
do  in  contra^lu  diAum  eil,  quod  p^i- 
tct  acCcpit  Emphytcufim  pro  fe ,  &  fi- 
lijs,  inrelligantur  ctiam  comprchen» 
fa:  fili^  ?  Ncganc  mulci  apud  Valafcuiii 
^dahtf.^i.n.i.  qui  ftteuifliane  ftti- 
tenciam  cflb  magis  receptam.  Nihild- 
minus  conrraria  fcntcntia  cft  longo  ^ 
verior,  &  hodic  procuidubio  rccep- 
-Cior.  £am  tcnent  idem  Valaicus  di^t 
«. Pinel.  ff»  A  y  C$d,  deim^mifetnt^i, 
Mmnm^  9}'<|ol  addit  generali  tijlb  t4>- 
fcrvaH ,  ut  fili^  lo  diAa  fpecie  admiN 
cantur  ,  faltcm  in  deftfduni  maifculo*^ 
rum  ;  Juliiis  Ciarus//^.  \^  fententiirumy 

Emfh^teufis ,  qutf^  |i»  i  «.3.  Molina 
diBidifp,  +74.  wnm,  10.  &  Fragof.  d. 
n.j^.  tumfee^n,  Adftipulatur  Ordinot» 
Lufitana  iA  i^,tit.  ^r.  §.  6.  ubi  oomi^ 
lie  unius  filij,  quem  Emphyteuta  no- 
minare  volucrit,cciam  filia  intclhgi* 
tur.  Ratio ver6eft,quia  nomine 
oruffiveoiuflCcciamfiliflB,  1  ^mffnis^ 
f.d<  vifhorumfi^nif.  pracfcrtim  inma* 
tcria  indiifercnti  ad  tsminas ,  &  maA 
culos,  ut  per  Hoftienfem,  Abbacem,  & 
COBCeros  in  CMf,  dileBi ,  de  srhitfis ;  Em  - 
^yceafis  antem  indifferenscft ,  uc  ex 
diAis  conftat.  Acoedlt ,  quod,  cum  nli» 
qnis fiUos dixit in  numero  plurali,  fk'  ^ 
m\nx  etiam  veniuntcx  fermonis  pro- 
pTicta.tc  yl.fi  itufcriftum.  46.  in  princ^ 
ff,  deie^Mtis  1.  Ncque  minus  in  concra* 
€ku ,  qoendo  maieria  eft  indifferens,id 
locum  haberedebeC>qucroadmoduiii 
in  ultima  voluncace»  ciua  fic  cadeoi 
prorfus  ratio, 

Dubicabis  fecundo,  qtu  ratione  i>| 
admicuntur  filia; ,  quando  pater  £m* 
phycenfim  accepic  pro  fe,  &  filijs  mal^ 
Golis,  &  fxmiois  ?  Rcfpondetur  admic« 
ti  fimul  cura  ipfis  mafculis ,  ica  ut  part- 
tcr  intcr  omnes  dividenda  fit  Emph-  , 
ceufis  f  &lcem » per  $ftimacioQem ,  nift 
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J^Htrtii ,  ant  tonruetudo  fegioms  fic 
«tciecancibus  tnafcults ,  non  fuccedanc 
f«minsc.  Sic  cunn  Bartholo ,  &.con9* 
muni  Podorvun  Covarcuvias  %*vmtr 
r/nii,r,  \%,  ip.i.  ttmL  »,  Vftlafc.dl  f •  ^t. 

. ^.  Mlf^.>/'  #.  474-  «.u.quipliires 
rcfcrum.  Racio  adhibit^  limitationis 
.cft ,  quia  mtrns  contr^hcntium,  &  clau- 
^^fulc  »b  iilis  pofux  imerprccationetn 
,reciptUf]C  ab  llacuiis »  &  copfueiu^iol- 
.bui  loci »  Qii«n  <}«ibt»,  nifijaiiwd  .expfl> 
manc,  cenfentuf  caaformare» 

Dubirabis  tertio.  An  quando  Em- 

*  phyteufis  acccpca  eft  pro  fe,acfiljjs,& 
dcrccadencibusfuis  mafcuUs  ,admittai- 
nir.adttlaiiifwpot  esfilHi^^gacJu^ 
liiltClanis  Hta»  §.  Emfhyteiifis,4f,^^ 
jL2Otdi{f0  trtSi.  de  Emfhytenfi ^csf,  to, 
f .  3 .  &  multi  alij ,  quos  rcfcrc ,  &  fcqui 
Vidccur  Caldas  de  nemiMdt.  q,  14,  n.  34, 
quibas  nnagna  expartc  accedit  Mol. 
XheoIog./«^r4«.i}.  fequci^  Pinelitmt 
qneiD  ibi  referc  Fundaiiieatiim  vul- 
garchujusfcncencia:  cft  ,  quia  mafcu* 
Jus  ex  fifmina  jurc  i^mina;  cenletur.* 
undc  in  ooaioratibus»  alijfque  dtlpofi- 
HQoibM ,  conceiBo  Ma  pio  defoenr 
^ocfbiis.fetttiberis  malGulis,  incelUf» 
gicurdedefcendencibus  per  iliafculii^ 
ucpcr  Bartholum  />»/,  lihertrum  ,col,  4. 
ff.  de  verborumfignif,  Et  Aatutuni  exclu- 
dens  facminas  ,Gtiam  ma^culos  ex  eis 
repeUic»  ot  laciiBmd  per  TiraqueU 
frimfgen,^,  tt.n.ti.  i  .. 

Concrartum  nihilominus  non  im» 
merico  fencic  V alafcus  di/ia  f .  4 1 . » .  y. 
quem  reiacis  ctiam  alijs  (equuur  Fra- 
^of.  tm»  i,  dijp,  §,  9. 0.9,  dicens  eSc 
probaKliUs  1  quiaconcelRoexclndem 
ijpmiotin  non  ccnfeturcxcludcremal* 
Culumexea,nifiqu8ndo  agiturdecon- 
fer  vanda  familia,  fcu  agnacionc,  uc  be  < 
^  nc  doccc  Mol.  Jurifta  ^/^.  i,dg  frimfg, 
C4p.  ^-n,  ^S.quodeciam  adniaicMfilii 
T^\i^fKfH  f4^  VfifA  eum  eiacl.' 
ep  ^nod^mina  >  ^  n^afeuliei  ea  dcl« 
ccodenccsinaliam  familiam  cr5fcanr. 
Quando  aucem  in  conccffionc  Em- 
|ihy  (puu«a  foU.mafcuU  vocancuf ,  uo« 
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tumtfiod6  vidctur  attendi  mello- 
rcm  culturam  rci  Einphytcuticap  pet"' 
mafculos  adminiArandflCf  &  ideo  nifi 
ex  tnyeftitort  coUigatur  inist^tam  cfl^ 
familias  confervacionem,  cenierl  tM 
debenc  exclufi  i&aficoii «  finntaM  deT^ 
ccndences,  cum  ad  rei  culturam  noft 
Gnt  minusidonei,  quamdefoendentcs 
ex  mafculo.  Molma  Xbeologus  cuin 
Pinelo  didc,  quMfiBCfi  frequemias 
intennim  talis  conceffioniseft,nefim* 
phyccufts  dc  familiae^ediatar ;  ft  fic 
inpriorcm  fenteDCiara  propcndccac  "* 
fciUcec  cales  mafculi  non  admictancur, 
^ifiexcQnjeiElufiis  iftcclligtcar,  aliam 
/uiieoQBcedeotli  nBCOtem.  IDod  ve^ 
ii^fediasooac  FoigioCfiffs  Mm^,  ui 
cum  Alciato  cm/H.  ly.  mmi^,  f,  vetfi 
prdteredrefp0nde»,lih.  8.  in  propofica 
^cie,  fiextcnt  eciam  aUj  nepoces  deA 
Osodeotet  per  viam  mafi»Unam ,  hos 
fioe  dubio  pr«fieiendos  efl^*-aepoti» 
bus  CSfismina,  arg.  tex/.  inc^p,  f .  de 
^ifiyi^^  hdredthnsfmayfirin  cap.t.  §, 
i.  ip^tfnm,  vei  Mi^m^  m  '  t^iU- 
fendi, 

*  '  *  .  • 

InBmphfeHffm  fecuUrem  cence/dmMi^ 
fihtiprtfHccflftrtbns,  ftnr  refirimonead 
fiiids,  vel  d  fc*n4ewtfs\ferinde  foffunt 
sm  lem  ptffimt  fneeedeire  /^megmmil 
dfqttepeffHnt.vel  n»n  poffant  in  dltdld., 
naepu  ^  de  ftgne  fiisetl^eme  spt»:  'lidm, 
u%,     ■        •  ■ 

'  Dejnre  Lttftdn*  flins  mtturAlts ,  etUm 

i0ieJim^tmsJmeerd»HtimHspdtris,prrin' 
dt ,  m  fieffet  tegitimns , fi pater  erdt pl^hems 
tempore.cfuo  ^H^^fnfiefkxefiudfiYiitf^irgi 
ec^ttes  yfe»  nobilis? n.tt^. 

Getsitms  extjs,  imter  qmt  men  erdt  tm. 

fedsmseth' 
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^  Mfft^  tim4le)MrrK9mfm*ni ,  fMM  j^- 

5^*rf|  f«m  4  fittekffiwt  pitris  ,  (/«/^ 
liMlri^ ,  ckii$fctmufue ftt  ^nslHnis  tnpMint 
srcefititr ,  /iex  coit»  Jsmintt»  t&fs^ 
ps  fMiHhili  geHttif»»n  tiht  tmm 
jenmmmtsiu  amflM  |f»»f  «*AlNi 
^s  intet  jfe  hlfei&mt)$liiim  dirimens 
morimtitvimt  tMtei^f  iHleitt  ceHfeHtarHM- 
mtleSy  &fncceiitHt  mkfri  .ellpftnt  deijs^ 
ifitetjws  eommmniHtet  ffHriss  mmme^s». «» 


Jtmt  iit  eHeieim  iii&itfifiifm  fitrentHm^ 

fitg¥»,  ifefMe  hi  cmtfMriitm fiet  t>raiH*tii 
HHfitms,  Hl.  4;  tit,  j«.  i .  4.  uhi  dptftr  di 
fiKtefieirein  iSm^^tjl^Mtrdirmiiteei» 
mbhiti.tij},  '  .  ~ 

rtfitm  fHit^ei  JiUks ,  etUmfptHm 
P^eslM  ^wmhsmime  ftmi  #.«1»* 
fkyteulimchfueffkmeiei^ef^  ffeiffofktrt^ 
&iu»Ubet  filio,  tfftem  ntmiH*verit,etisM 
bMfi^rde  t  Primsfei^tittiM  efi  tsegmtve,  m. 

fHius  ffHTins  fenf  k  pmfiiflMfi^ 

fillatitey.  ihidem.  '  ' 

SpHrifis  ^fSeft  ex  ntmi^tteiie  fkiM^t* 
ctdetvin  Emph^tt»/im  tem^tih^tll^mifi 
jfet»^WMMi^fim  ftti»,^m  ^i^^ 


jnwnmwr  mwtmmuwnmw  fj*"  j'^^'  »T   

fh^eHttHek^fmitiriftklHrif,ltiff»Mi^ 

mtkkfexclHdHHtHfifHccefiOHeefeeHdtH*     miffet.  n.xx^.  .     j  j 

tim,  it»f»riterft  'tffip¥amefie»turAbf<ii4t         Hahtm  liher^mfiCMltiUemiimitMisdta^ 


deftendentibus ,  illisfuccedHnt^eHt  HtHjfHC*- 
tedmit  ttrltm  MfcendeHtes,  Aii. 
ririimfimdetMmftiftei^eli  tdkmeia* 

etiim  itlegitimi ,  fdfttm  tumekt  f  ^lvwi , 

fimttHtid  HtgAt.  H.iit.  '  ' 

-  StcHndMtffirmMtc»mffthemdifUesmi$m^ 

HksjHifiMlimd  eitfmitMMmtittm^iit* 

tiliiffirtit.n,%%%t 

»dcfttmndefeHttmth  ftifkttmt^mtki*' 

mt  nnindn  tVHjici  piteji  ntnfittffe  iHtenti' 

tnemtemtrektntim  tiles/iiei  txclmdtrti 

».ii4'".         '     ■    '  *  ■       .  • 

Afiignimiltflfei  tifms,  in^nmti^itii'' 
filfnirit»mttttt  citfMhentim  flji  mtiiriies 
ddEH^temfmfrt  filljs  ctHctfMm  Mdmit- 
tHntiri  nimirum,  aHMndo  tmphyteHfis 
fitrtfriemttr  tenttfM  hahenti  tMntitmfiliti 
tatHrgfis,^  itemquMHdofidittenttffi  W^i^ 
Hmei st  dtni^Ht  fmiMibdmniiM iimem 
tedtni  nfm  UUikkmit^  idem  nmttk 

*  Sttenti  tpinione.c^Hid  pi)  nitnrilti 
idmittnntnr  nd  Emphyttnfim  Aftlmik 
fttfiils  ctnetffMm .  fnccedmnt  iikipi^iii 
ism  tmphyttHfmfmi  cmn  Itgithkis ,  wi 
it^i»dl0iml^imiikim^fii*t^ 


Empiiyteiiftmt»ott  fottfi  idemn  «ihifMM*  . 
(mlimfi»Himtemmkntit,iM, 

HAcinrtdifliriguchdurii 
tcrEtnphytcufim  feculafgm ,  &  '"^ 
EcclcfiaOicada,  quod  ad  fecuh- 
lem  attiii6t.hatitfliittdCtiilcliiftoiietD4 
qoam  ^OIiil  Mol.  difp,  4.fifi  Hi  IkdiCenH 
eflecommtontm  DdAohitn^  t^tiatsvis 
non  ttaclari  locJUantur.tn  ErriphytcU' 
fim  fccularfim  cooceflanl  abfolutd  alU 
cui^ro  tpfo  >  St  fliiDb^lKlHMii  ejus,  M-  • 

tet » peritide  pbfitMit  ,aac  ttOH  pbfatsi 
fucccdere  lilegttimij  atquc  t>oiruht,  Vcl 
fton  polTutit  in  alta  bona  cjus ,  dc  aijuj 
rucceffioncagicur.Ratiocft.quiaqiian^ 
do  Bmptiytenlti  'feUilaifis'  fl(S  i&bfeldt 
'OMMdMeirct ,  ut  etiamadexefiheos 
dftVeflirc  po0it ,  pcrindc  dc  illd  qudad 
(heceflionem  judiciatur  ^  atquc  dc  bo- 
tiis  liberts  ipfam  fidffidehtisi  ut  hohfe** 
mel  in  i.  &  t.ltaiiielmjntdiffntet.  tX 
OAaittiti  fcttMMm-^Vetdtiitisi  ergd 
%aa«dflib±dtfodtim  tn  taiem  Emph^* 
1^10  ptt\  modd  adiTiittahtur,  vel 
ik^ttiiilltuciUegitimi^acque  quo  ad . 

fucce- 
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fucccden^um  in  boAa  li]»cfa  ejiirdeii^; 
poflefforis,  <^afidaaMefli»&4«iOttl^ 
^uc  ilie^tmiio  bonalibffiafaKnM^' 

&3liorum  conranguineorucn  AtCOe« 
daot  ,  nonell  hujus  loci  cxplicarc.  Vi» 
dcatui  i(]«ai  MolfQa  umt  t.  i4<> 

.  lllucl  UBoe»  HMi  onMtcam ,  ile  fM 
Luficafio/i^.4.  0r^i>.  ii/.5>s.  filiain  n»» 

turalemeciam  latc  fumptum,  id  cft) 
gcnitum  cx  ijs,inccr  quos  non  erac  im- 
pedimcDtum,quominus  validd  pofleciS. 
msciiiiioiHD  coQiilDgi.  (  Qui  qtii4eni 
nliut,  lic^c  non  interveiiiant  quaedao^ 
aHae  conditioncs  iarecommuni  requi- 
fnx  *  hodle  habctur  rimpiicitcr  nacu- 
lalisad  quoslibec  cf{c<^us,  tefte  Va« 
lafco  t0iftk^  134.  ir.  4,  cum  Bartholo, 
&  ali|i »  qooi  refert )  fuccedere  in  bo- 
nis  pacrls,  pennde»acri  elTec  legicimus, 
li  pater  crat  plebcus  ccmpore ,  quo  illd 
fufccptt :  (ccus  aucenl  >  fi  pacer  erac  e- 
^ps  4  (ei»  nobilis  >  in  hoc.cnim  cafii ,  fi 
pterhabe^c  filioarJlivc  defceiidefitet, 
legicimos,neque  cx  ceftamcnto,neque 
ab  iDteflaco  poceft  calis  fiUus  fucCcdc* 

*  Tc  in  e|us  bonis ;  fi  autem  pater  folum 
^abeat afcendeotcs  lqgicimos„  potcfl 
illi  relinqoere  fiiaosTertiam ;  4k  fi  ne»f 
que  arcendences  habcatlcgitimos,  po-. 
tcft  illum  infticucrc  in  omnibus  fuis  bo* 
jnis.  In  nullo  auicmevcntu  fiicgedic  jn 
*  iiiius  p/icri  ioceftato. . 

iie  Circa  rooceffioioQQi  macris.  nihil 
Ordinationes  Lu$tanc^  difpoiiaoc«'& 
ideo  quoa^iUwnocat  bcnc  Mol:na 
difput.  tf) 6.  u.  ij.  ftandum  clFc  in  hoc 
rcgno  difpofitioni  juris  commums,  fc- 
Cuodum  quodfilius  naturahs  iucccdiC 
macritam  es  teAamQntp ,  qu^iowd»  ior 
Ceiftaco  tsqu^  cumfiliis  lcgitim^»  ox* 
dodicquc  quofuis  afcendcnrcs  maccis, 
cciam  fi  illa  fit  illuftris ,  /.  /7 quA  tliHjiris^ 
junda  GluiTa  ibi ,<^»df  ^jeuMus c»i§fuU 
ft^OrfeiMnimt  iM^fim^ibns  ^  i|$t^com^ 
nonis  podlorum.  i|pud  euodem  Mol, 
10.  quiaddic  pari  modo  fuccedere 
hunc  filiuin  pcr  ftirpcm  afccndcnti^ 
bus  ^^uf  .matcis  ,,^iUa  cfa^ 


ii«\itcme^  filia  AMtiMlic  ,£))iim  roc« 
cedcfoavte.  UlMBCOoliile, 

CimilntociMto  l|iiiriotBilitt|tK.tt> 

LuficAnocoficratiBucprccer  jus  com-. 
munedifpofitum  eft  s&  ideo  circa  il- 
loseciamfervandum  inhoc  rcgno  eli 
|et  comnttnc  >  i)uo.caoi  i  fiid»IBooe 
|wtrft»4)iiiim  nairit  cujufiwnquequa* 
litatis  omnino  arcentur,  fi  ex  coitu  dfiii 
nato,  &  pcr  leges  punibili  |enitifunr. 
Qua  dc  re  lac^  idem  Mol.  dijp.  167.  «mw* 
)•  7.  &  Jeqq*vib\  io  particulari  declarat, 
^oioafficoitatid^Aum  eifedimiftai 
puoibile«;&  tandemgenetaiiiBAatuit,' 
tam  in  hoc  rcgdo  Luficanla;,  quam  ubi« 
cunque  ij  cantum  ccnfcntur  fpurij,  qui. 
lunt  genitica  habencibus  inter  ic  im*. 
pednmatom  djcineiit.imtrimooiam  ^ 
omnet  talci  rporibt  geoitotefie  ex  co|» 
tu  damHato  \  &  tion  poiTe  fuccedcre 
patri  >  nequc  matri :  caetcros  vcro  illc- 
gicimos  matri  fucccdere ,  quia  ccnfcn- 
tur  ntiuralet ,  efto  fint  dc  ijs ,  quos  jut 
commune  inter  (purlot  oumerat  »coih 
isocit,  /peAato  jure-  Lo&aoo*  .VaJaTc* 
c^nfnlt.  19.  finf,  De  jure  autem  coro- 
rount.tencc  cum  multisaiijs,  quos  <ri<- 
demc$njHUitto»(  refcci; ,  coicum  daipna- 
CiM»addtfliim*efci9jiim  ,^uc  fi/iuaoia^" 
trlitoofi^cedajc^iU.umtantum  eiie,  pra 
quo  raatcr  aliqua  pacna  lcgis  ordinaria, 
vel  extraordinaria  punitur.  Qu^icn- 
tcnciaeft  communis. .  Dcmquf;,UiufJo!^ 
fMtni  utiljter  oojc^nfJuin,  quc^«^^^ 
dum  filii  illegitimi  admiccuncur  ;^jut. 
excluduptur  afuc^ecflioott  afccndcnti* 
ura  ,  ita  paritcr  ,  fi  ipfi  prarmoriancur 
abfquc  defccndcntibus,  iliisrucccdc- 
rc,  auc  non  fucfcdc^  corum  afp(^f 
dentes.  Quam  regufiim.  Dptj^tnJ^,  <S^j 
.clarat  idcm  ^\Q\\v^\(i'dijf.\i(^..  4^p} 
&  i^.  &  difia  difp.  xj^^.n.  2.  alljfqucin 
locis;     pro  cadcm  plurimo5.p0(fto- 
rcspcfcrc  co^ /cqucns  E:r)manucl  liar- 
bofaiJt  rgmJ[.Md^^x^ifMf.rej^^li^,^_  ^#/.  j  j. 

«*»?.••."... ,  'y\:-,"-  ,...:.v 

.  Revertendoaucem  ad  fuccemohem  laS 
Emphyceufis  fccularfs ,  non  lcvla  eft 
concroy^vAa^^ujjiOdo  r.onceira  eft  prb 

'  aliquo 
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^iquo,ice{us^ijS,  an  intelligcDdi  Tiat 
etiam  illegitimi  ,  /alcem  Dacurates> 
Quid.im  abfolutd  negant  »  ut  Ange- 
lus ,  Baldas  „  Dcqus  ,  &  alij  apud  Cai- 
das  de  nomimtitme ,  ^Kgfi,  19.  «.  ^.qui 
'  jy.  ts  hanc  fcntemtam  vcriorcm.  diciCi 
itcctpoftea  eam  varid  moderecut ,  tit 
yidcbimus.  Fundamencutji  cH  ,  quii 
4l)cgitimi}CUam  naturales,noncenfen<^ 
tur  in  iurc  filij,  ex  reg.  l.  filinm  eum  defi» 
Mimm  ,ff,dchis,  qutfiint  fiii,  Unde  It- 
.cec  innltimis  Toluntatibus,  quod  lai^ 
lam  xecipiant  intcrprecacionem ,  no^ 
jnine  filiorum  connncantur  eciam  na- 
.turales ,  ut  ad  excludcndum  fubftitu^- 
tum  fub  conditione  ,  fi  lixres  Aneli*- 
bcris  dccedac  ^  quemadmodum  muiti 
docent ,  &  coUigitm^  ex  K  fido.i^ 
fi  ifuis  rt^itm  ^ff-,  AdtrtheUiMum  ^  atta- 
men  in  contrad:ibu3  praeferQm  Aridi 
iuris,  qualis  eft  -EmphyteUlkS  ,  ea  cx« 
ccnfio  admittinod  debetv<)uia  eofuoi 
vcrba  func  fttiAd,  &  propri^  intcp- 
prctandaj  juxca  nocata  iit  t.  tjnfdsfuid 
fidfitimgcnd/t  ^ff,  de  yerhrtif»  tbligdtit* 
mtbus,  iSf  in  l.  veierihmsyff.  de^dfiis.  Ac* 
prdit  i  quoddomino  cbnvenientitii 
eft,  non  compteheiidi  ullosfiliot  ille^ 
giticnos  iti  conceflionti  talts  ^mphy^ 
tcufis^  cucn,iilis  cxciufisi  citius  finifi 
poffit ,  &  confolidati  cutn  proprietatrfi 
de  onoquoquc autcm pr^fucbi  debec  id 
egiflc ,  &  intcndiiTc  ^  quod  fibi  cddvti^ 
^cmius  eilj   ;  •  f  . -    ,  •  ; i& h  z r n    :  r . i  j  rt 
[uAIij  vfifo  cdAtrariiiin  a^naaht  afe^ 
'  centes  ifl  propofica  fpccic compfehert^ 
dLfilios  hac\iralcs,nift  condino  pec^ 
ibt)^  ,  am  rcs  iofa  ex  particulartbu9 
ctrcuoAamtijs  aliud  fuafctit.    Ita  Pa- 
normitanos »  Speculatot' ,  Bartholus 
&  Aiextneiar ;  qiio&citat ,  &  (cqutto^ 
Azor  fvfti^^.  iih.  Ut.  irt^.'  de  kmffhy* 
uufi^  edji,  fto-.'  ^Mjff:      Si<J'ctiam  te* 
toct  JuiiCrt  Qrarb<  VV^'.  /^.  {emtenti/trumi 
Emffbyt4i^t^'^me^,  50.  cicslns  Rip^ 
pam  ,  Sc  alibs.  Bc  haiic  fentcncian» 
eommonem  effc  fottfwt  Dccius  iii 
6ip.  im  pr^fenti»  numer.  4,^ . '  de  prehti^ 

iicec  «am  ooarequaci«i'7cnet  ctiabi 


cum  alijs  Molina  diBt  difp,  475. 4».  4.;" 
ac  noviflime  Fragor  tem»  ^,  .diif,  9. 
$.  »6.  n.  i.  dr  1.  Probatur,  quia  re- 
gulariter  valcc  argumcntum  ab  ulti- 
mis  voluntatibus  ad  contra«^us ,  ubl 
concfatium  non  ihvehltur  difpoficum: 
ergo,  cum  in  ulcimis  voluncatibus  no^ 
minc  filiorum  vcnianC  ctiam  hacura- 
ies  ,  idcm  ccnccndum  cft  in  ajntraAtli 
Emphy tcutico  f  cum  ce  vcrainfpcda 
vocabuli  proprictate- ,  ilii  etiahi  fmB 
proprijffimd  filij.  Ec  licet  talcs  cen- 
Ibri  nonloleanc  ,  id  tantummodo  vf- 
detur  procedcrc,  quando  agicur  dc  co* 
fcrvanda ,  vel  nobiliranda  famiria  yUt 
in  maioratibus ,  vci  i&dcicommiflis  fa-i. 
jniliac  rcli^is  ,  quod  in  Eniphytcufii 
&  fmiiUbus  contf adibus  non  habct  lo-  . 
cum  ,  faltem  regutariccr ,  ut  bene  ad- 
vcrtitMolina  d.n.  4..  ubi  ctiam  norat 
parvi  momcnti  clfc,  quod  dcminus  lif- 
re^tus  intcnderepoffcT  tUcEff-phyteu- 
fis citius  finiatur i  & confolidetur  cuni 
pr opriecatc ,  deficicntibus  filijs  lcj^iti- 
misi  quia  non  folent  domtni  talcm  in- 
tcncioncm  habcrc,&  quando  id  intcn- 
dcrent,  dcbcrcnt  id  dcclarare^appo- 
flendo  aliqua  claufuLam  ,quaoftcnde- 
renc^fcoihnino  cxcludcrc  illegitiroosi 
Quod  raaiim^  prot3edit  in  hocrcgnd 
Lufic  ubifilli  naturalcshomine^plebei 
ad  hxrcditacctn  paccrnairi  admiccun- 
lur  ,qucmadmodum  icgitiii^i.  Neque 
obftac  tegula  di^n  1.  ftmm  eniit  5  nanl 
ibi  folum  ad  effcAum  diHirigucndi  va^ 
riashominum  conditioneS  ,&  Qatus, 
diftum  cft  ,  cum  cenferi  filium  fira- 
plicitct  ,  qui  legitimus  cft  :fum  qud 
itac,quod  iuxta  rigorofam  vOcisproi 
prietatcm  ctiam  illcgitimi  Vcr^  , 
propri^  filij  funt :  undc  hifi  circunftan- 
tisrcialiud  exigant,hoh  minusna- 
curaics ,  quam  legiiimi  eo  vocabuld 
comprchcnduntur.  •' 
3''Ha:c  fccunda  ftntchtiamihi  magij  i?^, 
pfobatur,  praefertim  qbando  cdcnrrunt 
circunftantiac  indicahtcl  aliquo  modo 
mentcmcotrahentium  noneifcjfilios 
uacur^cs  a  d,  Emphyteufi  cxciudere : 
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fHim  C[09  inoiJentloTic  huic  fcnrenriac 
acccdiccnpn  alijs  Caldas  dicl.^.i^.k 
Jv..ti.ubi  ponit  aliciuos  calus,4n  <}ui- 
'littteiiCM>f  cduraca^  iste  cttiiMfitM^ 
Vn,  ait6iralet  fillf:  fldinitcomttr/  M« 
IDus  Gft,quandotaUsEn9{4iyttufis  con- 
-ceffi  fiiithabonritamum  filios  natura- 
Jes » ct<ittccirc«mftantra  notacratcon- 
ipetkikCuqnodfimiiitercufn  Alvoroto 

|Ml^btaAill»d  alias  non  admittSca»^ 
Ci^. « .  nttnr$tts  ,f  de  ffnd§  fuirn  c0Bm 
tT$v<riiA  tnitr  dtnitnum.  SeCundttS  eft, 
^uaodo  talis  Emphyceuriscooceiia  fuic 
iitcgicimo,  qaodtonttton  viiktoiordoL 
fUioQroBCliififfefiliot  propter  qoabtBiM 
Yem ,  quam  tn  parentc  admiric.  Neque 
obftac  /.  ^fnerdUrr ,  % .  cnm  Anurn ,  Cod^ 
deinflttutivntbns  ,  ^  fuhjiituttenthus,  ubi 
inHituco  iilio  naturali ,  &.  fubiUtuto  lo- 
«ictm»,  fi  ille  iofUtuttti  %m  filijr  def 
refiiiR^c,  noa  exdodltor  calis  (uhftltu^ 
fus  pcr  filium  oaturalem  infticuti. 

hoc  emm  multas  refponriones 
adhibet  Gloifa  ,  ut  tali  diQpoficiotM 
Boa  obAaoce,  frtuinacactUsfiibfiliiH 
com  eielodifc»  StJCaUM/Sfri  wwm, 
ait ,  refpoodcri  pofle  ^  in  tUo  cafu  fin^ 
lc  ioftitotum  naturalero  ,  &  rubftitu^ 
fom  legitimum  cx  aliqua  parttculari 
caofk.affieAionis  erga  naturalemi  & 
propijsfitenKUaBdftde  ficri  argooieii* 
ttim  .in  faTOrenl  mcnralium :  in  Eoiw 
phytcufi.  aocem  conce/Ta  illegitiirio 
non  confiderarl  pectiliarem  aiiFeAto^ 
nciQ)  erga  ilium  pro  aliquolcgtcimo^ 
MffiiopUcirer.  fuiiTe  in  iUo  eam  qiuai^ 
toCQwtppfnhitiiiiliretf  proindeBfitii 
poff!^:ia  reliquis  rnprobari.  Tcrcius 
eft  i  quando  dominus  Emphyteufirn 
conccdeos^crat  illegitimusi  quia  non 
atidecur  0bi  ^Km\c%x)C^\^if\S^.  Eccoa* 

§hma§:»  .•i|iHiritfr«(ini0^li»ij 

ftemina  rntelIigicim«o»:cib.diekifti 

fiicceflkiiie  m^oratos  ,  eA,  ft  Is  fuic 
IfidiMCUS  per  fcrminam  ,  uc  per  Tlra^ 
qiieUltn        l.Xf*'»?»^''^' » k  nnm.  »6^ 
j;|n49.AddiA  C»Um 


reroUicioncm  procedere,  lic^cconcc- 
dens  ritconftttutus  in  dignitatc  ;  quia 
oiagis  debccacceodtqualitas  ipfi  natu- 
calis,  qiiam  aodidcocuii ,  /.  j.  ii$ frmtii^ 
pi9^£Jentulit, 

.   Quams  aotem ,  utr&m  ioiu  tradlk 

tano  rcfolurionem  filii  naturales  fuccc- 
danc  ia  diAa  Emphytcufi  fin-.ul  cum 
legijiimir,  vci  foium  to  eorum  defe^u? 
Bjtoioiatiwd  Azor  ySi^r^  ,  exiAimar» 
4beoidere.ittatiun  in  defe^um  legirf- 
morum  ,idcfr.que  fcntit  Fragof.  d,  f, 
U.  n.  1.  Uicendum  nihilominus  vi- 
<ictur,fuccedere  eodcm  modo,  quo 
liieccdonc  in  bflna  iibera  fuqrum  pa- 
«8010«  :  itaqoe  io  Lofitifiia  fiiecedo^ 
re  pacri  (imul  cum  filiit  fegicimis,  -fi 
pater  erat  plebeus.-  fi  autem  erat  no* 
bilis,  fucccderc  tanium  in  defe^ttiin 
luccedentium  legitimorimi :  roatri  au« 
ttfm  finr^  nobili,  five  ignobili  foccede» 
ce  pariter  cum  legicimis  s  nam  hoc  mo» 
dofucccduot  in  hocregno  in  bona  li* 
bcra  parcntum,ut  fupra  advertimus.Ec 
ita  in  fpccie  fcntic  MoL  d.  dtfi>.  47^. 
^.$4f»tm,  Qkm  cnim  diAa  EnQphy- 
ipofit  ocMiociltcar  fimpiMiceijpro  filiit» 
JOens  comrabeotiattfi48liv«flb».fif 
eodemmodoad  filios  perveniaCp-^tto 
juxtaleges  perveniuac  alia  parentom 
bona-  NequeincomrariumHatOrdt-' 
niitioUifictiiair^.  4-      S^.  %-  4-  oW 
Ipquendo  de .EmpbyccQfi  libera^  iiom 
minatlonisflatuit,  ut,  fipatttdecedail}. 
nemincadcam  nominato,Aiccedalin  , 
ilbm  aliquis  ejus  filius,aut  dcfcendensi 
Iqgitimusj  ftfvaca  grad«s  ,Ji:au$|,=&. 
t^acis  pr«H<iR^civa:iBdeMttttanttQii 
dc(icendei)cium  Iqgicimoftott  WiseH 
datfilius  naturalis.  Nam,oumfermo: 
fy.  de  Empby  teufi ,  in  quaubus  tanruiu 
fuccedcre  deubei^meritole^tfmus  prae» 
i^rcur  0ttqf9|i»ill|}mqfie.«icliidiuhic 
a«cem  loquiniur  d».8ai9fa|aciifi 
iw^.RlMW».fi^'i  fucccdere  potfunc ;  CUut 
(uc  fu^nimus  ;  ftc  abfolut^  pro  fiiiit 
^^nce^»^  dcidcanihtJt  obttac,  quomi. 
DvsiiUo»|i9|uraii«^iimui«t*m  legitimis 
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tel  alia  bot^a  plremum  admittereturf 
lotcllige  aut^in  ottifiiA  pr^di<da,  ui>i 
idiiiicl  pt^^icripn  coornetudicia  receptQ 
fion  futric :  ttain  Cwn  tnli  CDilliietndl« 
hc  irttcHigcmur  Contrahcnt\fcs  fe  con- 
formarc  voluiflc  «quando  coatsarium 
lion  cxpreflehpt,  *  ' 

.Dttbinin  prsitveaeft,ucritait«^ 
trifikOtttttatioiie  •  poffic  fuocodei^  qiil* 
libet  filtus  iUegttimus ,  cHam  (pnrius» 
in  Emphytcufim  conc^ffam  cxprefTe 
pro  ipfopatrc,&  quoljbct  fiIio,qiicm 
nominavcrlc ,  quantumvis  baftardo  ? 
NegatMol.i/>  dt(f.  4.7^. 6.  «Oooitiir; 
qui»doiliiliiiimutiie  ralis  Emphytcufis 
efficiturpfoprium  tpfiuspatrrs  Emphy- 
tetifim  accipfctttts,  &  abcodirtvatur 
a.d  fucCcflbres » qucmadmodumalta  e* 
jtts  booa:  filias  aotemfporius  eftJtt^» 
pak  Ibcetdeiidi  iiiali<|ua  book  fiforum 
fiiraiciiiiitiiritipca  fiotavimus,  &  apud 
omncs  eft  in  confcffo  r  crgo  indiAam 
Emphytcufim  fucccdcrc  non  potcft, 
quantumvis  ad  ean>  nomlncturapatre 
juau  domiiiiieafii  conce^oiieiD,  Conk^ 
llrmitttr  ex  Ord.  Lttfit.  lA.  4..  tiu  96. 4.' 
^Jnfint.  ubiarucceinone  Emphyteu* 
fis  Iiber  ae  nominationis ,  ad  quam  patcf 
neminem  nominaric,  omnino  cxclu* 
ditor  Alius  fpurius^nifi  fu  IcgitimatoSkUC 
fiiccaderepoflk  panHibas  abiaceifcicdij:, 
117  Oppontumnihilomtnusdocecint^ 
fito  Cald.  d.iiujifi,  i^.  di  tttmh.ti.it, 
&  Aff.  &  (f*f*fi'  »«.  >^  quia  fpu- 
rij  non  func  incapaccs  Emphyteafis». 
ficttc  nec  aUotum.  oooonlm  fi:  eia  ab 
alio'-,  40^111  pateocibiis.Nlifiqtta»' 
tur ,  aut  conccdantor  >  ut  ctiam  admit». 
tit  Molina  diii»  n.  fcd  tantum  func 
incapaces  fuccedcndi  parcntibus,  &^ 
ab  eis  accipiendi :  qui  autem  captc  £m* 
phyceutatM|iDlMnil  pacnti^ntfli 
domiiM»  IbtiMaiift  aoRiiniuidi,  noa 
iiKcediCin  ea  pacr>,oequc  i  patre  illai% 
capit,  (edtantu  a  domino  conccdcnte^ 
uc  non  feroct  iahacdifp.  adverti:crgo 
&patec  hal>eDifacoltatemnoa)inandi 
iHMD  fpufitasM^inMB^^iiwm  wMi 
obftic  •  qnominiis  ii  taleal  Emphyctiir 


fim  obtincrc  poffit,  aur  defccar  ,cuni 
dbmiblli taai  ilH  Conccdat,non  xtrd 
pater»quiaihitde  fuo  pTAftat.  Coo- 
firmacur,  quia  liGetfpprius  nonpoffit 
fucccderc  in  bonis  patris  ,  attamett 
poteft  ab  illo  fubfticui  pupillaflter,8c 
ex  vi  calis  fubfticutionis  fucccderc  iti 
hmditatefracris  iegicimi,  uccumBar- 
tholo  •  CMrte*Cti«lijs  tradit  idem  Koi; 
dijp.  i«7.  «nfe  4..  cffaciujt^nem ,  ^  t!'f 

racione,  quia  in  hoc  cafu  non  tatii  \ 
pacrc ,  quam  4  pupillo  fratrc  videcof 
accipere,  ot  ootaTtc  Gtotfii  m  /»4. 
//>  verh9  fatrtkifium  ^  Authentici»^ 

m»dis  m*turiUes  tffniantnt fui :  CfgO 
fimilitcr  C^mfilius  fpurius  di^am  Em«» 
phytcufim  non  capiac apatrcjfcd  ^do* 
mino ,  lcgitimd  potcft  m  ^m  fucccdo^ 
rc.  •  , 

Quam  refolutionem  ampliat  idcm«ii| 

Caldas  di&A  qndfi,  i^. num.  %6,&  tr*  & 
ijttafi.  tx.nttm,  ji  ut  ctlam  pfocedat, 
quando  Emphyccufisconceffaftilc  cuns 
liberafttil!cateiiomifiaodi,fcu  pro  eoy 
qoem  Bmphyceuca  ndn^toare  irolotriti 
qirii  fub  tamgencraIiconoeiKooeeti« 
am  illegicimi  videncu^  conciner i.  Li- 
mita  vcro  ^  nifi  patcr  eam  Emphy* 
Ctufim  emifiec ,  quiatunc  Emphyteufio 
ijBAOuntia,  &  boois  pactntiitinleCuifi 
provenire :  fporidi  autcm  oihil  fNMlh' 
accipgfc  a  patre  praeter  alimenta.  Ita 
cum  alijs  Pragof.  di(i»  4.  x6.  fnb  n. 
&  Calda&  di0A  qiutfi.  i nnm»  14.  qui 
«tiin-^ir,  sd.  imfm^&  mw.  ^),beoo 
advcrtiti  hafaeocenrJlbtraitt  ftcnlca« 
tem  nominandt  non  poife  nomliliMl 
ad  Emphytcufim  filium  fpurlumcoiH 
cedeQtis;quia  cum  talis  fimphyceufis 
capiatur^  conccdence,  jamfiliusfpm 
r  iiof  acctperet  4  patrc  ,  quod  Ic«  « 
gei  noo  permittunt.  ^ 
■  ..tioasde  Bmpirf* 
..  tion  f2CU<^ .  . 
.  .  laik        .       .  ' 


l.. ...  . i  \ .  . 
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'SUez^ttrmi ^eTrefatim Iv^uend*  nm  fut-^ 

It^.  -  ■  .•  '  •  •■■    .  ■■*• 

rrfolMthm^aeime  frmtdit  m  An* 
fkjlKttfi  ff  filijs  ioncefft.  m.  130. 

f  Aptfilutrtr  t.  tYAdita  re($lttti»  ,  »r  rT/iiMi 
iMt  Efnp^jyfeufimcemefdmghfflMt^thsrf 
4ihus^&jwc<tff»rAftSy^  n*tiJt$ceedMttlk^, 
timi,  :ilsktfmU<imt.tnKiimflimh,mimm 
in  hic  regH9  LufitMtutdrMfifhsnstmrMler 
Mmints  fiehei  y  qtttmvis  vppofifnm  fcnttat 
€amM ,  Mt^tte  tttt  nonfemel  jndtcMnm  effie 
affirmet  :  fi  ttmen  itahsheat  xtn(netMde^ 
iktfimiistn  efi^&fihHU  mitniitm  It^ 
tsfm  falis  fiip  nimiikimm^tf^mititttf 
^  aisjs  hsMts.  -ihid. 

jirnfiiMtnrt,  ni  eitAm  ntn  faccedsntil» 
i^pdmi  in  Etttfhytettfim  tcclefiafiicMm  ctn» 
%*jim.fr9  e$ ,  tptem  Emfhyten^s  tpemituve" 
irir» .  idver^  teetipttedme  im  kee  regne  is* 
fnimsfeMit  <7«cM,  Ali^temtmmmiimi^ 
miteti^em  rejiciitn/. 131 .  -  1 
JmpliMtur  5 .  nt  n$n  ddmittstar  iiUgiti" 
fnus  ,  etum  fi  Frdltttfs  ^ifui  Emfljytettfim 
ceMcefiH  ,  efifet illegitimm.n.iiz.    •  '  '  • 

i.  Jimfihtm  )^  msmt  fofiit  fneeeim^ 
iXkffiaime^ittuais  fi  is  ,  cni  Emfhytetfi-- 
fnmtfiut  eemef^t  iUegiiimtie  fiietit^  m, 

{  jUnflietnr  5*.  nt  etitm  ntn  pefiitprimt 
tutfturi  £Mphyte»fis  eccUfitfiicaab  ittegiti^ 
me%fUkiieeieimmt  ietthm  eimiH^itiiimm 

ytrum  qittnde  Emplfytettfts.  ecclefsfiicA 
fitit  cemeffA  per  igntrtMtism  iilegttimi  ed 
flures  perionat  ,  teiis  ctnctfite  fuhfifitt 
^ntad  ftrf$nae  IMet  f  »,  135 . 

lUfgttimi  Pfi^nnt  /neeedere  in  Emfhy» 
teufim  teel^utjHtem  ,  titumde  temtdma' 


figmifeAvit fe  etimffe  UUjgitimii  emirehi 

BmfhytenfisecrltfitffieifttefiUnd^ 
iiter  ctncedi  tllegitime  ex  jnfi*  ednft;e§m 
etem.     134,  fine. 

'  .^ntndt  Emphyteufis  eccfefttfiict  cen^ 
^efft  efi  titcni ,  &frt  ijs ,  tfaAmiUr  emm 
vtiuerit  dtre  tw/frt  qtttbafcanqne  eym 
dtfctndentibm ,  vtl  ffe  :ee-i  &  fneamtfttip 
tlio ,  qnem  itle  tdeam  ncmintvtrtt  :  tatfah 

fimililrus  f(trmis  jpettfi  im  etmjnecedete  ii* 
legihmus.  n,\i7.      -  •?»■•      •    ;  •.• 

•  ^itij  iikgitimi  pe(fant  faceedefe  im  Bma 
fhytenjim  eceltfttfitctmtemegtm  fttfifre 
if(ty  &  ejns  flijs  ^fitemptre  ctncefttnis  ft^^ 
ikm  hthett  filios  ille^jtimos ,  idqae  notum 
erat  ctruedenti  :  ntc  dabetur  fpts  ,  qntd 
tslitfitter  iegitimts  fiits  eget  hshitarns, 

Jmtfrebtbile  efi,  qaed  etitmqatndt  de^ 
retarfp^sfere,  at  lUt  ptttr  Ugitimey  filits 
h^heret^poffunt  iile^itimi  ii^amMMifhyiet^  • 
fim  fuccedere.  ibtdem, 

•  llUgitimm^  qni  mtUiterth  esm  qatli» 
Utem  ip  Emfhytenfmettlefisfiictm  factef- 
fity  ttm  tcqairit ,  sc  rttintrt  pttefi  ,  fi 

Ecclefit.vel  ejas  RtiftrfcitnsiUias  defec^ 
tamftnfientm  sb  torecepit ,  msximifiesm 
wceefitferdecenniam.n.ii^, 

nrim  illegitiimu  f§pt  se^nlfefe  WkH 
fhyteafim  ettl^efiieMm  ttiatefftfcriftie^ 
ttisf»,t^it, 

Nepts  Itgitimuf  tx  filitillegitimopoteft 
faccedereim£mfhytenfim  ecclefitfiictm  tfvi^ 
«r.  141,     ,   ■  ^  ■. « 

'  Bmtieme»  Umitmwr ,  ntfi  pstef  ftUt 
fttit ftgenitas  exteitiiimefineft,  Sedtd^ 
huc  inhoc  ctfapeterit  tslis  nepts  faectdere 
tn  Eft7phyteafimMfrtvide»tis^^pum'tMUt' 
hthebts,  ibidem, 

PetertslismefmismemMcifiiiri/afnnifni^ 
t»m  £mifhytenfis ,  meqne  eUefam  he»efm»i 
qas  ab  avt  sd  ittum  nefttem  deve»efm»t 
iv  quibns  fetef  fmceederetemfmerm,eetle»i 
nam.i4.i.  • 

•  i^irum  habens filiam  ffnriam  ftfiit  Em* 
fbytemfim ,  t^  slisfiui  hmm  rett»q»ere ,  e»$ 
btttf  itiem  dmtme  imteitelit  filiy.»m»$ 
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Irca  Enjphytculim.  ccclcfiaAi- 
cac»  gciietfatis  sefdlutia^tt 
gicinios  to  cam  noa-fiMiecdeffC^ 
Ita  JuIius  Qants.  //^.  i..f9nmt.-§.  Em^ 

34.9.  fi.t.  &  dec.  t,77'»'tt  refaccns  DD» 
iw  l.  genernlitet . $.  cm  4HlMfi  C.  de  inf» 

ii^^)tH%mMjit^f^it^  *  MoU;> 
fta  dt^.  47r.  ff-  T-  Fragof.  tem.  j.  di^^ 
p.  «6.  10.  n.  &  caftcri  comu*- 
mrcr.  Fan^atneatuai  e(l ,  i)uia  iiccc 
lUogitidii  tsmibMiEiUai,  qnifli  Tj^urii 
ciilfsi  vtoeiit  «JSMiiHiXbiifiiraideodiofi 
,  SScciefte^fifofn^  (pMauBtoofitm  adfi^ 
ifbd  concepttfiint )  &  tdeo <^i3do Eo» 
ctcft.i  Emphyreufim  cAcedit  iverbis  ge»* 
ttoralibus ,  &  indif crenitbui  ad  quoA 
caaque  Miof >v  iioa.Mteir.-i|legiti* 
mos  co  preltend^ee,  ut  «olx^piioniinei ' 
abillo  adu  itlicitoafccantur ;  qu^^it 
racio,  obciuarn  legcsciviles  prohibue» 
runt,  ne  ilicgitlmt  haeredes  a  parc^ti- 
bpninfticuerarminuthateucZ  fiiit(;.c^ 

vitinrH  ptttrniim  refrMintinm  effetstifii* 
.  mgverunt.  Accedit,  quod alioqut invl* 
tarentur,     quodanoodo  pertrahcren« 
t«r>EmphytetttiBi«^|Meoattiih^&iin  ho* 
oitnes  naturaUce^  dcfiderentlKHitfiM 
filijs  rclinquefe  :  Ecclefia  aotcm  non 
cenfccur  vclle  peccandi  occafioiiem>& 
incitamentum  praBbcre.^ 
.p    Xradica  refblucio  maxiittd  prooedit 
^  in  BmphyteuA      fltiis  ^comeS^^  .*  iik 
qoa  rpect^  ab  ommbusrecipiciir  ,tiim 
obrationcm  aflftgnatam  ,  tom  etiam, 
nc  Ecclefia  vidcatur  de  pcccato  pa- 
rentum,&  tam  odiofa  fobole  co^itaile, 
•^ood  luiriiBd  ib  IpfiosBccieftjBentliO'* 
ritate,&(3tn^iteie  abhorirfc:  Amplio* 
turaacem  pvimo,  oCetiam  procedat  in 
Emphyccufi  concclTa  abfoluc^  proha;* 
.  .  redibus,     fucccflbribus.  Quodliccc 
•fiibim.cera))o»i4ctcati»  DD.  noncra* 
.  4Hm,eftciM«o^«MMonii|i ,  qui- 
.ttiuttebftfcn^jtociag  ;8id^l9i«ifi«i 
ki>  «11 
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ccclcfiafticam  non  eeftfert  ifroncc0am 
pro  odipfis  ip.fiEcclcfi*c  c  maximjd  Vc- 
J^hancim^liACionem  probat  ^Joi.  d. 
Jh  >.  Ub^dtttoic,  &  communem  OoOo* 
rum  reatentiamcire  affirmat,  eciamfn 
Emphytcufiin  concclTam  Cum  facultatO 
tranfmiccendi  iilam  ad  quofcumqj  hsc- 
ts4^,U  fuccc^ores  ^  noo  poiTe  iucce- 
def»  liltotiUegftimof,iBtiam  naturales» 
MqMatamen  rpccie,quidnoiMs.dieei»-  . 
dum  videatur,  inferius  aperiemusw  11- 
iud  vcfo  mihi  probatur  ,  quod  ttadit 
id^  MoL  0.  t.  hanc  ampliaciooe  locum 
miomllabiero  10  hoo  fegno  circa  filias 
IMturales  homiflieplebei » non  oblla»- 
teOrdiM  4..  '/>.  91.  qua;  tllo$^ab|litac 
ad  ruccedenduiobopis  patrts  qnomad^ 
modu  lcgicimos.  Cum  cnim  ficclefia 
^mphyceuQm  proJbtfti»dtbus  coccdcns 
|iOtt'J«oslligatur:oo«i}cchejidcre  filio^ 

iileg^oioai,eti22  btmitalel  >  iio»ficte  etf 

quod  per  I.  civilc  habilitencuf  ad  fucce- 
dcndum  pacri,uc  in  eam  Emphyceufim 
contra  jipfius  Ecclcfiae  intcDtionc  fuo- 
^deiefofllnt.  Quavis  oppofitum  fe»* 
xiacGama  tt,-^*^*in  u1»i  afliniiatv 
Xion  femel  fadicatum  fuifTeii^lioc  regv 
no  inifavorcm  talium  filiofum,  Addic 
autemiherito  idcm  Mol.  fifiliusnatti* 
iFalis  a  cali  Emplmeufi  excludatiir^ 
cdpenAiftliimoiidlw^'iiiis|iaiieb^ 
ba«ii,ne^minoremiisgitiih&obdneii^^ 
quam  fi  Emphyteufis  clTct  feculaHf. 
Item  vidcndum  elTe ,  num  iri  hoc  reg- 
no  pr^fcripca,  conruetudioe  reccptttm  ' ' 
fic ,  ut^dam  in  taieQibfimpfcmDCttfim  hi 
fili  j  (^cedant  t  fi  enioi  ults  «teoigbo^ 
tndo ,  iili  proculdiibio  ftaodui^ eft* ... 

Ampltatut  fccoodo  eadcmgcncra- 
its  rcfolucio ,  ut  etiam  procedat  in  Em-  '^' 
tihyceufi  conceflii  pro  eo,  qqem  £m- 
phyceutonomiMurerit  Nfipofleenim 
nominarifOec  fuccedere  inejefincidi 
Emphyrcufim  filium  illegitlmfi  *  eCam 
naturale  talis  Emphyteuta;,docentfn 
fpecie  Qama  tl.  dec.  i.«.s.  cum  Decio,£E 
fBaithiCaid.  d,tf.  19. ».  jo.  &u,  Mol, 
r/ii^4viMif.  t.&idit*  iffirin[flii|i<iiliiif 
di,  ctim  coQCcflio  soqehdit-odloAo 
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non  comprefiendac,  nec  Ecclcfiae  dig- 
nnas  pMiatut ,  ut,  quan<io  talen\  Ein<. 
phytettflm  «OOtfsflic,  Ae  Hlegin- 
•fnOti^iaiflb  ifiMliigatar,  Oe^iic  au- 
(cem  Q^rtsTidttu  dttij,  2.».  6.  decif, 
^rr'.  ».  7-  hanc  ampiiationcm  non  ha- 
bcrciocum  iohocrecno  proptcr  Or- 
dmat$ioneitti«0i^iw.  4.///.  ^6,  i^; 
^ HUui  natdf«iit*io.defcaiiiii  tegU 
tioiorum  admitcicor  Emphyteufim 
nominationis.  Qnam  Ordinationem 
procedcrc  ,  &  vim  habcrc  etiam  in 
EmphyceuCi  ecctofiallica ,  probat  Ct^ 
.tatos'l>oao^fOftntoi  alios4  ^itla^ciiai 
BODagamrdodbailoio  dircA6|'qood 
leuiper  remanec  pencs  Ecclefiam  /fcd 
rantum  de  fucccdendo  indominiou- 
cili ,  quod  eft  mer^  laicum ,  non  eft,  cur 
inoD  compfolieod^r.dt^fidonolo- 
fir  dvilts  ftacocncis  ^biblutd '  aoduiii| 
&  ordinom  fuccedcndi  irpEmphytcuA 
fibus ,  maxim8  cum  niillum  indc  pr«- 
ijudicuim  Ecclcfiaj  lcquacur  :  ;idem  nc 
•Tillimd  rclans  aliii  tuctur  Fragof./M». 
5.  iiif^,  p:.^.  1 6,  m.  9;  Nifatlontoqsxadieli 
^ppoficam  feniiunt  Caldas  ntmin»- 
ti«ru  jfSx^.  n,  31.  &  Mol.  idiffo.  n,  %.  & 
merito,  quia  contrA  voluntacem  Ecolci 
iiae  non  intcndeocis  comprehcndcrc 
aBoal.filidK  illegiciinos  in  oOnceiflioliO 
finqtfiyceucica  viai4.«oon  libbct  diiSa 
Ordiotftio  Lnfiunai  oeqnrleaaliacii 
.vtlui. ^  .!  '  ■ 

AmpHator  tertio  ,  nc  procedac^ 
^qi2ao9is^r^^aniB>fikBphyce«ifi^b?eQcl«» 
fittltioaniv«yiHidniM  «rilrr  HMgitiaaffr^ 
Sic  Caldasi££F«f.v9.#.  <8*  &  Mblin, 
di^Adifp,  475.»  II.  Ratio  cft, quia,cura 
Pra:latus  iimphyteufim  ecclcfufticam 
-  -  concedax  tanquam  admimfiracor  bo- 
«Mcbinipfiiis'  Eodcfiae,&  octmioifier 
iUiDtp|)OCius  cenfccuriUam  concedcre 
Ihcliiittirefpcf^ijad  qualitatem ,  ^  digr> 
Ditatem  ipfias  Ecclcfiac ,  quam  ad  qua- 
litatcm  propriac  illegitimicaas,  tk.  con- 
icqucoaT  juxta-.iocencioneffi  pociui 
Ilodkfist  illegiciao^excludencisj^ioiiti 
ioauaaiEeAioneoi  erga^bi  ADilQi  tn 
^ttiiiatc  iUcgitimittf  ti. 


<i4 


Ampliatur  quartti ,  utfimllirer  j>ro- 131 
tcdat  ,  cpianvis  iiie,;cot£mphyteufiS(^  t 
l>rimd  cotMseia  «ft  abBcdcfih\  fiigR 
jltegitiiHOS.  ItaflCOBiBi  Mo  efie  fiiffi* 
cicntem  rationcm  ,  «it  conjetf^DraTTr, 
ut  talis  Emphytcufis  intcUigaiur  ftmi» 
literconceffa  proiliiys  iiiijs,  auc  JkUjs 
dofixodencilMit  iHcgifimtt^dooem  mok 
ricb  Coldat  'd^  ntmiuti  f.  se.  ttNR''|» 
Molioa  /ses  frsxime  dttt*  ,  &  cum^alqt 
Fragof .  diife ,  i<.  n.  7.  quanvis  op* 
poficum  feofcric  Baldus  im  cAf,  ifU4  i» 
Ecei^sna»  ^  dt  cM/litat,  a,  4.  qucm  als^ 
i9nlwqpmmBC.RiKio]clk  (.quia  primus » 
cut  illegilino  Enapfa|Kenfir  oonoefii 
cft  ,  potuit  tanqnam  bene  rrcritus,  8t 
ritst  admodum  laudabilh  ab  Ecclefta 
|>robacif  juxcatradica.m  c^.  %.&  ap, 
«MfWMP  4:  &  ctf,  fnmdtfitk  4ifiifia,  5^. 
qu^  appnobttfon»  ratiosriion  prooo* 
dic  io  atifs,  qdos  Ecciefia  lOQC  cognovtCi 
nccamovic  jmnximdcum  adverfus  e« 
ju(modiiiicgitimosltcc  juris  pr^fump- 
tio,.qu6d  non  finc  fucuci  Uudabtlis  vi« 
tas.;^&  cbnycffainBlMWiiitatur  aooyJ . 

fipitt  jiMfrltrtim ,  t0dfm^ljlf,s  u     v «  ^V» 

-  iimphatur  quinto,  uc  etiam  noti  t^j^, 
pofllic  acquiri  primo  Emphyrcufis  cc- 
defiaAipa  abiilegicimo  ,  fi  cpnceden"  . 
tem  lAobamtoiadro  j||ggi|i>»Mm>  Sic 
onm  jMli^.iBfidtiii::ildot  «Mr^ji 
$f.  js.  74 jdseeiss  v  non  fcmcl  if^fiiUm 
judicatum  pcr  graVi4imosSenseore$, 
6iMol.</>ff*j6/i>. 475^1»*  Ratio  cft  , 
quia  quaiicasilkgitimicatis  cft  tahs,  6l 
sanroidipfir.-fiodefic(>-  or  praeitfmide^ 
beac  «  qndd  Pfslaiiis .  Emphyseofim 
non  concederctillcgiiimo,  fi  ejus  ma- 
culam  fcirct.  Quocl  bcne  confirmarur 

ibi ,  PfffHUm  mtm  mfffhmsmm* 
^ifUtitkiiM^^mffiimmtiHm^ttimfrr*' 

vm  iwdffiiri  pfiterit  yftifii^iifiraMtig  pfg^ 

Wif«e,idcft»ntfi^iaUSi^pii$licaa  igno^ 
rccur. 

Ao  verij,  quando  pcr  ignoran|aam 
.fimpbqrtcoflt  ecdefiaftleoi^^coiKfefi- 

incgitimoMfjb«t«t«mt,tal!tcon»> 
.cdfio^itltfiaift  «md  f<ifeii>hflbtlet 
^  ineia 
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lA  di  inveftltura  comprehenfas  ^Dif- 
pueat  iatd  in  utranque  partem  Gald» 

I».  n^tivafti,panein  *magis  pro^ 
fcirc  vidcatur  car.^rionc,quod  vitium 
primi,  impctrantis  tanquam  in  capite 
ooocingens  noccrc  videcur  ^njs^  pro 
•qiiUHiiiMc  »  taTiquain  «emtnrif^miDM 
princi  j>a1ibus;^  ab  eo  dependenttbos, 
ftcpuUcusell,cum  incapacitas  princt« 
palis  nocere  foleat  acccflTorijs  ,  &  ra- 
dix  vitiata  infeftos  fruAus  producati 
<ttan»en  n,  8i.  oppofitam  fententiacn 
cq(tam«ae«fliMiat;ioriflfk(Oe  aliqtiaiH 
dofQfft  longam  r  6t  maturam  ddlbeni« 
tioncm  ^  Senacu  approbatam ;  cujus 
fundamcntum  cft  ,  quia  quando  ali- 
cui  cooceduur  EmphyteuQs  in  plurcs 
vw»\  tot  Hintcono^oiie^  q^nrvicir» 
§tu  perfonc  ad^eaoai  vooatv :  mnnei  v« 
Him ,  &ringQ}^il1flim  capTuneimmedi'* 
ard  ab  ipfo  conccdcnte  ;&  ideo,licdt 
prima  perfona  fitincapax,  nec  in  ca 
ciFeAum  habeat  conceflio,id  nontoU 
lit  ,qttomtnofl  crfFeAuin  Ibrdator  in  aH« 
jepeffiniiB  habilibus ,  vnm  regnlatasy 
niiU  n»n  vitiatnr  per  inutile ,  f. 
titilr  .  ({ereg.  jHrisin6.  Et  haec  fentcntia 
mihi  magisprdaatur.  Jam  vero ,  fiEm- 
phyteiafis  fic  ^ooncela.ffco-marico; 
iiXC|ie,4rnnoMnMrlorqiii^qi^  no* 
«iinaveric,  qoinltimus  eornm  dcccf- 
feric,utf«pecont!nt»ic  in  hocrcgno, 
tunc  docct ,  8l  probac  latd  Caldas  /ir^r* 
».  84..  &  feqq-  qu6d,attenca  praxini»^ 
f regni ,  mariti  tttcapacttai  oon  ofi- 
dc ,  quominois  calis  fimph^^twififl  tn  (o» 
iidom  acqulracQr  Uxori. 

'  timitatur  vero  eadem  gencralis 
j^lj^lutiOjUt  non  proccdat,  quandoco- 
cewns  fignifibatrle^tieic^  ,iaiiee4pre^ 
,    etiam  pro  :|Uegiltnii$  Emphy- 
■^ii^m  concedcre.  Quam  liiniratio* 
nem  omncs  communircr  adraittunt , 
wr  advertic  Caldas  de  nominst.  fj.  20.  ». 
7.  &  11.  &  fcquitur  re|atisalijs  Frag. 
5  tvm  5.  d,fpM'¥^^mHiHim^ai^ 
^  isR,<luia,  qu6d  illcgitimi  ab  Emphy- 


qua  juris  canoniei,  aut  civilis  difpofiti- 
one:  nuUibi  enim  4  jure  rcdduntur  ia« 
b»bilef  ad  Bmphyteofim  obtinendam^ 
iedtancCim  i  voluntate » &  incetttiono 
concedentis,  qui,fi  fit  pcrfonapraful- 
pcns  dignitate,  uc  eft  Ecclefia  >  &  Prac« 
iacus,  qui  ejus  bona  admuuilrac » fuffi*» 
cieoceni  pricbec  CBBjeAutam  ^.Ss  fiwi 
iotdidece.  Bmphycenfim  coocedec6 
pro  illegttimis ,  ut  pote  cum  peccatd 
genicis, &  propterea  valdc odiofisEc-* 
ciefiar.  Unde  quando  ejufmodi  con« 
je Aura  ceifaverit ,  ut  quando  ip.fcmeo 
coriceilpiifl  Aliqootnoao  deelnw^ic,  ie  ,  _ 
non  intendiflc  iliegittmofl  excludere«  '  ' 
nulla  eft  ratio,  cur  admittendi  non  finc. 
Et  advcrtit  bcncMol  dtfp.  47^.  ».  lo» 
Ucdc  regulariter  oon  fitexpediens,oe« 
qoc  deoBOfltUCSmphyteufifl  eeckfial^ 
ctca  ooncedatur  iUegicimo»ttnien  ao-' 
cedere  pofle  legicimam  caufam  » ob 
quam  laudabiliter  illis  concedatur, uc 
quia  ipfe ,  aut  cjus  parcns  bcocmcri-r 
cns  eft  de  Ecclefia,  vel  quia  utiliaflUk 
lam  admioiftceliic  >  qoam  quivia  idlnfl^ 
ficfimilefl* 

Ex  qua  limitaclone  colliges  pti-i37« 
mo ,  fi  Emphyrcufis  ecclefiaftica  con- 
ccdacur  alicui  fub  ca  forma »  Titi^  &. 
fmhit  tm  im  vthtrif »  vet » t^t  tk 
tdteri ,  eittem^velueris ,  poflb  ad  eam  no^ 
niinari  illegicimum,ctiam  fptirium.Ita 
Gama  dec,  ».  ».  5.  &  dec.  145».  ».  3. 
dec,  xjf,  n,  6.ubi  aic,fcepe  kfe  ica  judica- 
Cnm,  &Cald.ir«Mwis.  9.ae.  9.S.<^  ^ 
11. ».  %%.  quodetiamtenet  Augoft.  Bav» 
bof*  y'«  ctUeS,  *d  c*f.  pfitait ,  de  UcAtt ,  n\ 
15».  Ratio  cft ,  quia  illa  vcrba  ,  qucnt 
v*/«mj,important  omnimodam  libcr- 
tatcm  cligeodi ,  ac  proindefatis  per  il* 
la  dectarator  inens  conccdentifl  efle^ 
uc  ctism  fpurius  eligi  poflicadtalemf.-^r 
Emphytcufim.  Unde  ob  eandem  ra- 
tioDcm  credo ,  poffe  fuccedcre  illegi* 
timuro  iqEmphyteufim  ecclefiafticamk 
quando  eooodu  eflec  liihhis,  ant  fit 
milibos  formis ,  Tili ,  &  ^niknfitimftif 
tuis  tiherts  ,  &  defcendentihns ,  vel  pr»  te, 
&  jfHtamfUi^quem  tid  tm  wifntivfriss 
Pp  4,     *  «^uiji 


Dlgltized  by  Qo.-^.'^ 


45* 

iquia  e|urmo3i  eciaoQ  fbrmcomnimo* 
tilfgemli  li^ertatem  tfib»uiit> 
^iltJoldMol.W^  4.75.  &  alij) 
^uos  citat  ,  &  fcquicur  Aiig.  Barbofa 
/«/rj^  inoppofitum  doceanr.  Et  hinc 
^Uflndo  fimphytcufis  eccicfuilica  con- 
€ofaeftftlleai^  &  pro<]uibuiaimquce^ 
|nli«redibas  >  &  fuBteibribtndiceii*» 
<iom  flmilicer  eft ,  ia  eam  fucceiii 
"dere  iilegitimum  in  omnibuscventt- 
bus  ,in  quibus  jurcpcrmfflum  cft,  ut 
harrcs  c^e  ^o0it  rcfpedu  ulis  Emphy- 


Q:  Pars  De  Emp^^ytc^ 


j  CoJtiges' fecando,poflc fucceclef* 
*  filios  illcgitimos  in  Etrphyrcufim  cc* 
clefiaftrcAm  cOnceflam  patri  pro  ipfo  j 
&  cius  Ahis  ,riccm[K>recaiis  conccfiio* 
iflf' fifUM  habtfai  fitioi  HtegitiinoB  ,4dJ 
^«Mxnfl  entcoifcdditfit» )  ne6 
dabcKu^rpcs )  qifrQiduHvftaicrlcgitimil 
proJcm  fi>rccptwus  effct.  Ita  Caldas 
«WW^y.ao.  «.  j8.  &  Mnl.  difisdifp,  .1.75. 
i».  12«  j^atio  cit  manifclla,  fiquidcm  ip 
Iwe  i^de  apert^  coiiibfC  >  velle  donoe^ 
^ntem  com  prchendere  in  tali  coii« 
ceflione  filios  illceitimos,  quos  primu* 

.  acclpicnshabct.  Imo  vcro  nondcrunr, 

aoi 'fenciant.quocies  Ecclcfia,  feu  cius 
itdor^-Smfjiyteuiim  alicui  abMot^ 
bDooeilcpfo  tpfo  i%t  ejaa  «iKiii  feteiif 
eum  habere  firios  fpario^ ,  auc  nacur»« 
lcSjCenferi  eos  admififfc.iicctacdptenj 
adhuc  podct  haberc  icgitirr.os  :  quia 
eOfp^.  quod  in  tali  cafu  iUcgicinios 
«on-^sdulit ,  cettfetur  iffoscompreJ 
hendi^Te,  Im  com  Alvoroco,&Baldo 
Caldas  d.  y.  20.  n,  %.fmt  ,  &  w.  t^.  Itciri 
Palcotus  apud  Azor  diiii>  traSt.  de  Em. 
^tiufi,  44^.  to.tj.  1.  Qox  fentcntia  mi- 
WeHHMir  firobabilis  ,  licet  Azor  Aci 
</rW#  ab  illa  rcccdat.    '  '  ^ 
p      CoHigcs  tertio  ,  licet  illegitimiis 
in  EmphyrrufuT)  ccclcfiafticam  nul. 
iitW  ob  e;in>  qualitatcm  (iicccdat;  la- 
iHon.fi  poflquam  Ecclcfia,fcu  cjus  Rcc- 
tdr^^Mtiiis-cMMIom  agrfovit,  penfio* 
Bi«  ajbWrecipiat ,  nihil  concra  cum 
-opponendo,  farishoc  cfTc  ,  tirvnlid^, 
ac  licitd  Empfayteu0m  fibi  acqu«r&l»  & 


ittlnete  poilit » ut  )>cobabiIe  dicit  Gal* 
tianfr  ipwiiiiifv  ty V  .  j  8 .  quia  Eode^ 
fia  CQOf  redptendii  pcnirioncm  ,  tacic^ 

cenretur  confentire  ,  ut  ille  Emphy- 
tcufun  obtincat,  nonobftahte  natali* 
um  dc^^u  >  utinfimili  deemptorC) 
tqui  noUlt^ob  deMaai<loiQmictta» 
jfeofus  Erapbyteuftm  qwBpatavit  ^  -tfto» 
Cum  a  oobis  cft  cum  codcm  Cald.  &  a* 
\\\sdiff^.pr^t(ed.fefi.  8.§.  3.  Quod  n^axt* 
m^  proccdit ,  fi  Ecclcfia  per  deccnni- 
vm  poft  di^am  ootitiam  penfioDes 
aceepit,  ivt  ttadlt.  Gmm  phiribw  ia 
locis  ,  &  sft  ipeofe  dedf,  14^. ».  y,  Vc?» 
rum  fufficcre,quo4f<;mcl  pcnfionem 
rccipiat ,  multo  veriuteft,  ut  conftat 
CX  iis,quai         4ify.  4.  «.     fefl.  8. 

«ira>'M«L  Saikeb^  4t  «iifs  tradidim  u>, 
<<dmitiiiCaidaf4<.  f .    jr;  7I.  fi^idoaa 
periioam  tancum  peofibois  itfceptio-^ 
nem  fufHcteiMier.Tfrt»lMwr  fiecleriai 

confctiiijs^ 

Si  auCcm  quaeras ,  utrum  cttam  ti-^  (4a 
tole  tMwftnpdonis  poflic  illeeitftatii 

acquirsBetStnfphytcufim,  fi  eaat.-!ppj^' 
fcdittem^oread  praffcnbcndum 
cienti,juxtaea,quae hac  dcrc  diximus 
^^fF'    /f^'  ».  §'      Rem  cffc  dubiam 
oasi6c  Qdda»  ptoatail^icicaciis  ;«<>p( 
Ostenlm .  mihl  M»  ;probabttii  vt^ 
pars  affirinativa » quaan  renucrunt  qiu^ 
damScnatorcs  aHcgjUD!  abcodcmCal* 
das,&videtur  tcnere  Gama  drc.  jrr. 
«.  5.  qnatcnusrefcet,oe<j  pcfellit  qucm- 
daiti  adnQcatfi  faf|laf.par(sniatiegat>t& 
&probaotem  aa,  rationc,  quodpr^ 
criptio  a:quiparntur  pa<flo,  &  Cflnrua» 
porcft.quantum  pa^um,juxtaBnldum» 
&  aiiost  cx  pa^ioautcm  ,  &  confcnfu 
doiBiniviiioBcdefi^*  pofiec  fpurius 
acquircre:  ^  prtfloipio^^B^hytaiifilll 
ecdefiafticam ,  ucex  di^isconiftat*ei» 
go  etiam  illam  potcil  acquircre  p«f  ' 
pratfcriptioncm.  Gui -f efolutioni  con- 
fonat  Valafcus  »,  feqa, 

Qbt  admittii.rpurifi,i«ri:bowfiae  poC: 
fidatboiia  patris  credenf4e  cfiekgiiii^ 

matum  ,  prarfcribcrc  longo  temppflat 
auum  ciKdc^t .  :  «aiia.  Jagitiinom  ^ 

pra^ 
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fts/crtbete  'tdmporc  Iong«flimo  j  &  iU 
milicer  ,licct  fcirct  fc  eflc  fpuriUm ,  ta* 
«cn  ex  errorc  juris  putabat,  felcgiti- 
«i^  poffiderc.  Qujc  doArirta  cftvaldc 
•fiocanda  propter  frequcDCes  cadisin 
•j^Jiac  maceruioCOih«oces. 

DubitaturpraBtcrca  ,  utrum  ncpos 
Jegitimus  cx  filio  illcgitimo  fucccde- 
jte  poQ^t  in  Emphytcufim  ccclcfiafti- 
.canavirRe^pondecurcx  Caldas  lati(- 
4iin^  h^c  de  ietra^DCe  Jifts  qugjl.  1 9. 

•fjjs,  <JU08  refiftunt,  ejufmodt  nepo- 
tem  non  cflc  incapacem  fucccdcndi 
a»o  in  Emphyceufi  ccciefiaftica  ,  ac 
proiode  pofle  avum  eam  illi  reliDgue 
jre,  voTfi  fic  Bifiphytecifis  noininatiohts , 
illam  adeam  nominare,  dummodoid 
non  faciac  contcmplatione  filij  illcgi- 
timi ,  fcdtanium  ipfius  nepotis,  quod 
fempcr  cft  praEfumtndum,  neque  in 
pra;)udiciisni«liohvtli  dercendcntium, 
quibos  ea  Bmphycenfis  debeacor.  Cro-^ 
batur ,  quia  talis  nepos,  cum  fic  ic^lci» 
mus,cft  capax  talis  ETiphytcufis^qi^rn- 
adroodum  &  bencficiorum  ccclcflaf^ 
tiowiim,     pocellavus  illuqi  toftiiu- 
crebfltredem  cvorl  mdderacibiie  "pr^- 
ximdaiHgnacai:  unde  none(l,Cu^ectam 
Emphytcufim  illi  rclinquerc  rion  pot" 
fit ,  diAa  modcrationc  adhibita.  Exci- 
piuDCautcmcicati  Do^lores ,  nifi  pa- 
ter^Iit  nepodt  fic  genitus  cx  coic^ 
inccduofo,  quod  ncpos  eztali  filioin^ 
Bulltsbonis  avi  fiiccedere  po(1it,  arg. 
/./?firtf  i/tcf/li,  Coi,  de  ince/iis  nnptijs. 
Scd  hoc  non  vidctur  habcre  locum 
in  JEmphytcufi  dc  providcntia ,  cuoi 
hMn  noQ  coaoMlacur,  nec  prQveniac. 
ab  avo  ad  eam  nominante ,  fed  canrilir&^ 
ab  ipfa  Ecclefia,cui  ncpos  tlle  odfib!»^ 
fijs  non  cft ,  cum  fit  legftimus.  Et  ica 
vidccur  fentirc  Caldas  d,  q.  x^.  n,  55.' 
Ad4ii<kt  t-pKeterea  ijdem  Dodorcs, 
licec  DiepofkfiiccedeiriMii  diAamBbiv 
|>hyte<tfii»itii>iit<jfcfic  adhu^lSib  p6^e(t.' 
tatc  patris,  non  acquiri  ufumfro^lnmf 
talis  Emphyteufis  ipli  pacri  illcgitimo, 
fu:u(  nccaliorum  boooruio  avi»  ^q#' 


m 

I 


J^potearfeveneront,  in  quibus  pa. ' 
tcr  fiiccedcreiioirlpoieiat  j  quia  in  ca- 
erenru  nullum  emolumencumexil- 

^^^^'■e  poteft  ,  ctiam  pcr  in- 
terpoficam  pcrfopam ,  drg.  text  in  J, 
{*fi9miimcefti,  C»d.  dt  inccfiis  nuft.  & 

^tfp»fitmfe%fkiimi  •    ■ '  J  ?.  ^ 

.  Vcrimautera  habens  filiumfpa.*** 
riumpofficEmphyteufim^&aliaSona  • 
lua rc jiqqucrc ,  aut  intcr  vi vos  dbnare 
5«brtl*litfiIiji.Difpucac.  lacdidem  Cal. 
das^  i     y^/ubi  fraci  • 

difficultatc  pastem  affirtttatftim  ad£ 
[nitcit,quandomccrta!c$conjugcsnuU 
labonorum  darcturcommunicatio,it4 
«C  ncc  ufusfruaus  talis  relidi  acquire- 
^ecurmarico^fedcocum  ficrcc  uxoris* 

.«ftttfetitif  Molifta  tkn. 
«'//».  167.  n.  17.  Quando  autcoi  taciof 
ne  faltem  focietacis  relida ,  tc»  dbbW 
J][9"  J^<^f"municar<sntur  marito,  rcs 
«tyaldc  dubiai&in  ntramquc  partcm 
«^ipUtabilis^ut  videre  cft  apud  cundeoi 

caid,  */!«».  j<.e^7Sy^.Q^icsa,deiftif.  - 
60.  m  ca  vidccur  pcrmanere  fenten*" 
tia,  ut  non  liccac  focerodarcautfdifl* 
^uerc  nurui  bona  aliqua  patrimonia- 
na»  (Ju^  iiho  ille|itimo  communicea- 
tur  j  hcirum  aucemefleitlnm  «ondtaUV 
re  ad  Emphyceufim  ,  ello  tll^  ftUiKb. 
curutllicas  filio  iHcgitlmo  .  eO  dJS'-' 
Epiphyceufis  nominationis  non  prd- 
vCniac  %  nominancc ,  qui  tanciim  nudo 
mimfterio  ucitur/ifld'4d6mino,quia- 
lam  immediac^  ^oocedic  Mmlteto*.. 
Ex  quo  fundamcnta  dixiiBttt  fupcan.' 
»»7.  po/Tc  fpurium  fucccdere  in 
,    Emphyccufim  flominalio-  • 
pis ,  ad  4tuampacec  '  — ■  • 
tnax  oomiaA" 


•  \ 
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.,  t^gitimMie  filhrittHrrihui  mtits 
mirum  P-^4,f«i«(,f«p*i«^ 

MJt'^  ^^itinm  ithgitimi  e/f  fA»l 
Hm  dtffim(iU6  ,  flriatinUt^rtundAcllx 
^nmi9  vtrh  tfi  frftUiegkimttip, 

trmtmiam  /muedit  in  Bmfhyenfim  tkm 
n!C/f/J<y2K«w,  q^mfKnl»$tm.^feYindt^  4t 
fi.fit^i^ifft^m^/rtmtHit  nAtus  tffetx  nijt 
^^fl4itH9lfPfffimH  ^mfiy$ttiticMtxpre(fum 

Smfdir  fmiiittritt  mMivtitui^^  au£^ 
lihtt  4i4  ^»10  5  f  W  in  tefno  LuJifMtjg  iti 

t^n^i.ikidm,  ■  '  I  .    •  • 

]^ti^m  4d  £»pfjyt^^  t^tfjm  prt 

Mt  JtpHm  maat  ,  W  prt  mk't^. 

Ugtttmt  mmrimtnh  ,  ////  ftc  le^itim^' 

tt  MdmiffMfmr.    A^^-  ^M/fret  lex  eivim 
>  ^«4  tiittrr  legitimMot  Emphj^ 

UufsfecfOm  ^miiHierot.  etdtliB  tfumtrt 

•47.  .T.  > 

^id  dt  jure  ctttmriit^  ^  civili  rtauim 

rdfur  odlegiiimatitutmfer  Jutftquttu  mm 

trif*>«fiiumfn,  148.. 

legitimnmt  per  fuhfequtns  matrimt- 

jz  T  /'^t  ^'f^'M  jmit  etnouici 
•vtdH  bodte  (imfliciter  itgitiumt  ttitm 
MfitMkrig,  S^sUi&ttimtrtt^fMd 


f^lem  kgitimtticuem  detrtmt  ftf$ytt$m^ 

juscivilt.todem  u,  148. 
^  Lfgitimatwper  dtfptnfdlitlttm  Sunmi 
rontificis  iuf4tiiet  mmimemij,pittfjf/k» 
^fderein  Bmphytenftm  ^  ^utlii>et  tiia^ 
W<  ,  nonftlum  etd,  ftifii<4 ,  ftd  ^iom  fecit^ 
derft^eriode ,  ttfi  ox  iegiumt.  m4trmttiii 
^itttsefet,  u.  145,.  , 

.  ti^rejoltttitprtctdittttiomftporeutes^ 
ifuiirritum  mtrimmimii  tmrmttrgm, 
jmfint  demtrttu^M^ittttitt  it»  pi^udi* 
fium  trr/ij,  ».  lyo» 

_  ffon  videtur  outem  voluifft  Pontifex 
dertgere  juri  ^utfito  aiiorum  ^  nifttxcer* 
**UifJ»tit  hujufmodi  difpeufttitnem  etwm 
rtpfftt,ibidem,  '  ^ 

Leprim^tPi  refcriftt  Primipis feculmk 
fuccedere  peteji  m  Emphytenftm  ftcuUrim  , 
cjU4nd9  itMcence(ft  efi^  uietitm  tdtxtrs» 
^etstrtufirtpojfit.it,  iji» 

i-etitimttmlfriii^fteiatHtiiaiU 
ft/urod  Empl,ytmifi,ffitiUwm.^t(/hmfr§ 
Piijifoncefjsm^u.x^t. 

Leptitnitus  excludit  fvhfitutumvocj^m 
couditione  ^fibtres  ftmtfLit  dtct" 
mtt.ttiiem  m.  151, 

j.^^^V^'"*^  MiHfit  &m 

dtjfert  t  legitimm,  ut  irt-  hmit  mrmtit, 
<«t  legitimotur^  &  tiiorum  epnfangu/uf 
erumy  ttm  ex  tefiamtnto,  ijutm  /tb  intefitto 
ftecedtt,    Et  p»tejl  dicere  nuUum  teflt'^ 

ikidem,       ^^'  ^^f*«ta4 

,  ^f^penitur  ,  exduditur  Uhqum 
mtnui  ptcfbAhtits  fententiouegonspoffe  fdim 
ttm  iegjtimttum  k  Friucife  fuccedere  itt 
Mmfbyttmfim  prtjilijs  ctmeefjom.  m,  lyj. 

legi/imo/m  t  frimift  mtm  fm^d^ 
in  tmphy/euftm  cmtfm  mmmmtimfr* 
filijs  iegitimi  Hi/is  ,  velpro  mttis  txle^ 
gitimt  tmttrimtmit:  vilfrtJU^i  itgitimie. 
tt*.  154*  •  ■ '  ' 

*  ligftimtttm  t  Primift  mmMdmitU^ 
f«rrtgu!tritertdBmfbyttu^m,m^dtjm^ 
euttimfilijs  legitimu.  ^od  itti prwlmw^' 
^.^Urttmr.  m.t^if^dtfetjif. 

rtrum  virtute  dsufuit  effoni  folits 

etm 
iegitU 
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fygkim4tU(im'ti§H  fint  prjtjwdkhmlMff^ 
wu$  'legiHmit  ,neijue  siteri  fetfetnt^  fgs 
j0t  hthett  id  hfifta,  tjaa  Ugltifnntfuerint 
^itns  ,  t'ft  reUtA  ,  excluditur  le^itimatHt 
ItPttftinm  per  dtjcendentfS ,  fcd  etiam  per 
etlUterdles  ,  vei  tUts ,  ^*/  ejus  pgtri  de 
•fnrefietidefeitt  f  fimidtm  tffrmsnf ,  jUij 
itegtitt,9,  t%6, 

Filitu  tegitimtis  exchdit  tb  Emfhjteufi 
ggnttts  ,fe»  celUtrrjles  Emphytenttt,  qni  tb 
•imteJtMtt  iffi  Emphyteutit fucKedererst ,  rtifi 
iit  CMcefitHe  EtHfkyieutieg  vtctti  referia//^ 
Hht:  emlem,  tt,  t^6,  ' 

Emphytet^fim  ht^edittritm  ftfe/f  ftter 
«ecipere  iit  fmm  tertitm ,  &  relirnfuere 
Um  fiUt  U^itimAt» ,  rten  ohfltnte ,  (^uod  hs- 
hett  etism  fiiios  iegitimos  j  &  lc^itimttit 
ftsijfet  ctnteffeiemmtitmfiitai  ftne  fruputietit 
itgitimmttm.  it,  tifM»'  -'.  j- 

3*f»ndt  filtiu  iHe^Hinms  htbiHttlriitif 
dd  fuccedettdum  fimul  cum  legitimu  tnte 
itlem  le^itimutitnem  nata  ,  non  poteji 
ptter  ei  reliitquere  miuoremptriituem  -^ 
^nsm  nmitxi^itimi  ,  eui  miiriiiiu  firtik 
fi^ft^ftia^,  tWimii:' 

Lfgitimttio  ferfrinif/fem  fecuUremntii 
hthititst  ad  fuccedendnm  in  F.mphyt^nfim 
feeltfu^icAm,  Nee  ctneejfs  fer  Summum 
fmttifeim  mtfmeeiltmkm  im  jMiUmii 

lt»iS9i  '■■  . 

Per  legimttitnem  tlienttm  X  ^^in}' 

eipe  feculsri   htbilitari  te^ifimatum  idf 

Emfbyteufim  ecclefitfiicam  ,  cjua  ad  ex* 

irsntts  tran/rre  poteft  ,  Jiaui.txi/fithit^ 

9mM:-Jf  tfftfitum  e^  tmmdhliitif^mik 

%u,  '  • 

ytr^  tef^itimttm  )t  f^Hkife  fecultritd^ 
mitttiitf  ftttemtd  Bmphytenftm  eccUfidfti}» 
tmHprt  h.tredthfts  ttnceffa^  }  n.  t^U' 
V  •  Zx  fiUJe^itimttitne  pef  SunmMtfMf» 
^m^^^^  tttn  Pttcjl'  fe;tfHmkm  fit^ 
redere  iitiSmfl^tmijlSm  ^cdefta  flittm ;  tHft 
fiffieieitter  intetiix*t^r  VoUtffe  Ponfificrm 
ffeeiatiter  eam  hshittttr^  td  ttiem  Emphy^ 
'ie^tffm:  Htc  ttmen  d^ciU  tk  AtMrotrt 
^udicatur^  n,  >  "^'^  '^  ^^V^ 
•  j^andt  fm^^ttgitimAitiltm  etit^ 
'e^diTex  certd  ftrieMiht ,  &  cHm  (ttuf/ttt^ 

\ 


fMmtwhttOigitmr  'mtkiiffe  etidm  bth& 
ikmr  diSnfhjttiifim  eetl^fu^iemit,  itum^ 

Idem  intelliptnr  ,  ffutndt  tdhibit»  eft 
ttaufuia^  nt  etiam  ad  beneficia  ecclefnflici 
udmitti  fofiit,  Secm  tamen  eft , quand»  quii 
filhm  tegitimtretitr,  ftlt  difftuftretm  ed 
heaefhit  ecclefitfltct.ihid, 

Ptte/itu  tegitimtnii  l  Summe  Pmijki 
detegata^  (futndo  extendatur  ad  tegttimtn-^ 
dum  td feudum ,  dut  Emfhjtei^m  ecctefidff 
titum  f  etdem  n,  6y 

"  TiMMegititititm  fetr  Stttttntm  PetitU 

•ficem  ed  Emphyteufim  tectefttfiicam  ttieA  ■' 
jtm  comeffam  pofHt  in  et  fuccedere  thfefut 
ctnfenfa  Relioris  Eccteftd  ,  cujifs  interefi 
eam  Emphittit&m  veCtftt  num,  \6jL,(jt 

fi^i.-.     ■•■■■■■  ■  ■■■_■':■■  ■•: 

'  jlmtifitm^  ijuidtm  etfitijin  ntmtmimA 
Authtre  admittitur,  nen  pofje  ttiem  le^itil 
matum  fucredere  in  Emphyteufim  ecdf  ifL 
ticam  nift  accedente  cenfenfu  HeHerit  £e* 
ete/t4.n,t66,      =  "        -  '  *  ; 

'  fuhfeuueilT  di/penfatit^vettegitimii 
tk^ed  tSmfbyitnfim  eckiieftufiletm  nult  ter 
unte/t  thtentjm  fuffciat^  ut  retiiieri  ptftitt 
Mt  {juid  requirttar  »d  vaCtdi  impetrandim 
iegitimttUnem  td-futcedendum  in  Empfjym 
teufim,  vetmeiermim  tnm  prdjudicioat^ 
t9fmtiff¥iUifktjiiSft^dm  '  I 

%S^.rremlpve.'  '  '••f"^-  ■        -  •  ;  j 
Vlrftm  fitij  adopti^vi  fuccedtnt  in  Hni^ 
ffjytfufimjro  fit^semeffim  f  ne^ttiv}/ 

-i^rjiit' fitiMd  kdtMM^^iii  Sit^BfniL 
ft  meefi  CUHeo  ^ik  ftjcOt r  iMkm^tmk 
gtiii)}.  ' 

^Euifhyteafis  citncrffa  ^irerdeti ,  &  ejui 
eKtinguitur  per  iiiitis  mortem ,  ni^ 
%mMiffiUet.itgitimes  tnie  facrum  Qrdtffem 
fiif(ef¥iijiitdetit:.t^iiejt.^tmiftiv^^^^^  • 


wipiicitcr''pdfre  fcgitimari  fili- 
.TTyJtr;^^-  Primo  per  fpbfcqUcrts  naa- 

prolcs  genfi(3i  ^  piHHiCibtis  nsiii|MnBi 
aa  'iidfiftf 9htfi9d«T)  <  fqfcbr  Ye  n^atilmo. 

-ilmiiiiimiimid^  -  ^ 


Vitatis  ipfiOs  |)lblis ,  r-^p.  Uffti,  qm  fil^ 
fmt  Uptim.  Sccundo,  pcr  dtrpcnfatro- 
♦icm  in  radicC  fnacrimonfj  irrit^  con- 
Yra^i  efficicndo  drfponfationem  rc- 
trocrahi ,  ac  proindc  legitimando  pro. 

,  pcrindc,  ac  fi  cx  vaHdo,  &  lcgiti<. 
fpo  matrimonio  ixiilTcc  /ufcepta  :  qut 
tationc  folus  Summus  Poncifex  po* 
yeft  legicimate  gcnitos  exmatrimonio 
irricoproptcT  impcdimcncum  jurcpo- 
fltivo  induftum.Tcrtio,  pcr  rcfcriptii 
l*rincipis  dircdld  legicimantis  pcrfb- 
nam,  tollcndo  ab  cainhabilitaces,qui- 
bus  jurc  pofitivo  ob  natalium  dcfcdu 
.afficitur.  Hac  rationc  folus  Princeps 
iuprcmas  poccftlcgitimarc  fuosfubdi- 
Jos  quoad  ca ,  in  quibus  lili  fubduntur. 
tJnde  Princcps  fccularis  folum  potcft 
Jcgicimarc  quoad  fccdaria ,  tollcndo 
innabilitatcs  iure  civili  indudas.  Ec 
-Princeps  ccclcfunicus ,  rempc  Sum- 
inus  Pontifex,  foliim  per  fe  loquendo 
poteft  lcgitimarc  quoad  fpiritualia , 
ccclcfiaftica,  coUcndoinhabiUtatcs 
induAas  jure  canonico,  utadordinc», 
bencficia  ,  8cc.  juxta  rcceptiiTimam 
podlorum  fentcntiam  ,  quam  bcne 
cxphcat  Sanch.  lih,  8.  de  mitrim,  difp^ 
7.  ».1. 

\±£.      Prajtcrca  circa  hunc  tcrtiutft  aid* 
dum  lcgitimationis  advertcndum  c« 
Mol.  t»mo  \.  dtfp.  i7|.  k  num.  j.  &  alijs> 
quo^rcfcrt,  aliud  cfTc  lcgitiroare  illcgi- 
timum  ,  aliud  difpenfare  cum  illo« 
Qiundo  cnim  Princcps  folura  habili- 
la;  illcgitimumadunum,  velalccrum 
cffcAum  parcicularcm  ,  cft  difpcnfatio, 
licctutatur  vcrbo  (^Ugitim^udO  uC  di- 
Ccndo ,  iegitirMim  iffdo  ad  hoc ,  vel  iU 
Quando  autcm  illum  gencralitcf 
habilitac  adca,quibus  jure  canonico, 
aut  civilicratinhabilis,  cft  propri^  Ic- 
gitimatio.  &  talisdicitur  fimplicitcr  le- 
gKimatus  ,   feu  rcftitutus  natalibus, 
quibus  omncs  homincs  antc  inhabili- 
latcs  jurc  pofiuvo  indudas  ad  omnia 
jnaiccbantur  habiJcs. 
•      Non  dcfmccauccm  cfTc  propria  1©- 

^4^  gitimacio^^u^  fucti|$once^f|  oun  ^ 


5  Empliyteufi. 

<joa  timicatione ,  ut  fi  Prloceps  dicar, 
iegitimum  illtm  efficio,fic  Umen ,  mt  tn$U 
lum  mde  fntjudicium  Ugitimis  flijs  ftm 
^HAtun  vcl  ;/4  ut  juccedit  pMtTi,inifUg 
f»rti*tn  fiter  veluerit ,  &  funilibus  uc 
x:ontra  noonullos  traduoc  seiatisplu- 
rtbus  MoiiiKi  Jurifta  ltlf.%,  JU  frim^gem^ 
r.  5./*^  n,  )7.  &  Molina  Theolog.  d, 
"diff.  »7j.  m.€,  Ncc  parum  rcfcrt ,  quod 
cjufmodi  habilicatio  fit  potius  lcgiti- 
n)atio,qu*m  difpenlatio.  Nam  difpenr 
facio  eft  ftridi  juris ,  ac  proinde  ftridi 
incctprctanda ,  ica  ut  non  pius  vaJeac* 
quam  vcrba  ftria^  intcllc£ia  fonant: 
Hnde  oihil  opcratur  ultra  cffcdurti ,  ad 
quem  cxprcflc  conccditur:  legitima- 
tio  autemeftampldinteUigenda,cuixi 
perfoDam  gencralitcr  babilitet ,  ftci* 
«odoeam  abfolucc  icgitimam,&capa« 
ccm  omnium,qufle  lcgitimis  compc* 
t«ot ,  his  tantum  exccptis ,  quae  tacici^ 
«ut  e  Jcprefs^  excipiuntur.Sic  Mol.  The* 
t>Iog.  fufru  m^%.cT  jure ,  &  omaiuxa 
fcntcncia» 

His  animadvepfis  ^  ptxtnt  refoiutid 
fic  Filius  lcgitimatus  per  fubfequcns 
tnacrimonium  fucccdit  in  Emphyccu'» 
jGm  cam  eCcIefiaftiCa,  quam  fcculareiD> 
{>erinde  ac  fi  cooftante  vero  &  legici? 
ino  matrimonio  natuscffcc,  nili  aliud 
in  coccflioneEmphyteuticaexpfeflum 
|ic.  Ica  communis  fentcntia  *  quam 
feruiic,  ac  fequuncur  Caldas  de  nemum, 
f  11.4«.  40.  &  MoK  di/f,  475.  m.  %^ 
]&ccopftac  facild,  quia  legidtnaci  per 
fubfcquens  matrimonium  acquancur 
pGT  omoia  filijs  lcgitimis,tam  cx  difpo- 
iiaone  juriscivihs,  quam  canonici,»^ 
deoucttcroque  jurefimplicitcr  dicanv 
t«f ,  &  declarontur  legicimi,  ut  patct  ex 
Authent.  tjuihus  m$dij  nsturuUt  efjfeir 
Wur  fui  ,c4f.i.  verf  fi  ifnis  igitur  d^td^ 

,  »bi  ,  iegitimat  effe  nuftiat^  &filiH^ 
3^//r<r/ifw/«,fcUiccc  nupciarum  cc»' 
lebracioiiem ,  vei  cameeftm  Ugitimfs  ef 
ejfefmcimm».  Ec  ex  tef^  tM^^qui  filii 
fimiUgitimi,  ibi  ,  tumist/i  vi4  mstrimo- 
^y.utquiunreufumtginiti^f^l/f  (sntrMC^ 
^  marmMHm  kiitimi  hh^umtur. 

Uadc 
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Vndeejufmodi  legltimatio  rctrotrahi- 
cur  fii^ionc  juris  ad  pundum,  quo  tales 
iilij  nati ,  vcl  concepti  funt ,  clficitquc 
ut  habcantur  tanquamlcgitioicconce* 
pti,  nihilqucalcgicimisditieranti&ric 
pcnodc  poflint  lucccderc  in  Emphy- 
/[cufes,  maioratus,&  quslibec  aliabo-* 
iia,  ac  finati  eircnc  ex  lcgitifno  matri- 
tnonio.  QLiod  »n  hoc  rcgno  ita  reccptu 
ifd ,  ut  eiiam  ad  /ucccdcndum  in  bona 
iCoronx  ejufmodi  filij  admittantur»  uC 
habetur  It^.  i.  Ord.  ttt.  35.  §.  ix. 

Ex  quibus  fit ,  ut  licct  Kmphytcufis 
+7,conccdatur  pro  filijs  lcgitime  natis,  vcl 
.cxlegitimo  matriniOnio,  cciam  filij 
.hoc  modolcgitimati  in  tali  conceflio- 
..rccomprchcndaniur,  ut  bcnc  contrA 
.  aliquos  doccnt  cura  alijs  Cald^^.  q,  »1» 
n^i^.&ftqii.&it.jx.hzoT  p.i.iih.  10. 
tra^.de  Emphyt.CMp.  10.  qn^ft^^.  &M0I. 
d.dijp.  475.  nnm.  \i.  Ellque  communis 
fcntentia ,-  quia  cum  harc  legitimatio 
./ecrocrahatur  ad  pun<flum  nativitatiS) 
ccnfcntur talcs  filij  legitime  nati,ac  pro 
,     indc  fiib  legitime  natis  coprchcndun- 
tur.  QuinetiamadditAzor,  nonvali- 
turara  legcm  civilcm,qujc  naturaleg 
Jlios  per  fubfequcns  matrimonium  lc- 
gitimatos  ab  Emphyteufi  fcculari  ex- 
cludereCi  quiavidctur  pugnare  cum 
jurc  canonico,  quod  favorc  matrimo- 
nij  vult,  uc  ejuiVnodi  filij  in  omnibus 
habeantur  pro  legitimis« 
,    Hictamcnadvertc,  ad  confequefi- 
dam  lcgicknacionem  pcr  fubfequens 
.macrimonium  plura  cflc  ncccffaria  fc- 
.cundum  jus  civile,quam  fccundum  jus 
canonicum.  Nam  jurccanonico  folura 
Tcquiritur  ,ut  parentcs  temporc  con- 
ccpcionis.aut  nativitacis  fiiiorum  ha- 
biles  ejfenc  ad  macrimonium  vahde  in- 
ccr  fc  concrahendum :  jurc  autem  cwili 
ulterius  requiritur ,  ut  filij  fiac  naii ,  £c 
conccptiaconcubinain  domorctcnta, 
Scquodpoftca  matrimonium  cumca 
cclcbrctur,  conFeif^is  inArumcntis  nu- 
ptialibus ;  itcm ,  fccundum  aliquos, 
quod  mulier  fittalis  condit»onis,uc  ho- 
ocilc  poinc  duci  in  uxoccm ;  quu  QOXz 


ncs  conditioncs  ponit ,  &  iftxplicat  late 
Cald.    ^«/y?.  zt.  4«.  74,.  Vndc  ftantc 
caii  )urc  civili ,  non  fatis  cll  ficri  aliqu6 
legitimu  per  fubfequcns  matrimoniu 
cu  folis  rcquifitisjurccanonico,adhoc 
ut  calis  habeatuf  quoad  fccularia  ,  qusB 
iuri  civili  fubduntur,fcd  tantum  quoad 
rpiritualia  &  ccclefiartica  ^  &  confc- 
quchtcr  qijoad  fueccflicJhijm  femphy- 
Ccufis  eccicfiafticsK  >  non  Verofccularis. 
Caecerum  monctidcmCaldi  fii  81.  ex 
Panorm.  &  alijs  M  (^i     r^xirA^  omnia 
pradi^la  de  jurc  civili  ncceiraria  ja  ho- 
die  cfle  abrogata ,  &  fufficcre  tantunl 
requifita  jure  canonico,  ut  quis  fimpli- 
citcrcvadac  legitimus,  ctiam  quoad 
Ccmpotalia»  Quam  fententiam  ait  CaU 
das  videri  veriorcrrij  &  receptiorcms 
&  candcmtenetCovar./»<;^/>tf»w  tH\.^ 
lih^  DircretdltarH  ^%  p.  c»p.  8.  $.  t.  *.  g, 

Sccunda  rciolutto  ;  legitimattis  | 
perdifpcnfationem  pontificiam  in  ra- 
dicc  matrimonij  poteft  fuccederc  ia 
Emphyccufcs ,  &  qualibct  alia  bbna^ 
non  folum  ccclefiaftica ,  fed  ctiatti  fc* 
cularia ,  pcrinde  ac  fi  natus  eflct  cx  Ic* 
gitimo  matrimonio.Ita  Mol.Jurifta  tih» 
3.  defrimo^.c.  1. h.  11.  Caldi de HcmihAi^ 
fj.tx.H.  fi,  &%iJnfitie  i  &  tommunis 
fentencia ,  qtlamrelatis  innumcriscra- 
dit  Sanch.  llb.  8.  de  mdtrim.  dtff.  7.  h.  4,4 
contraMoh  Theolog*  ttmo  trtff. 
difp.  614..  fuh  num,  3 .  &  paUctJs  alios  4 
quos  fcfcrc  idem  Satlches  h^  \i  Ratid 
cft » qula  origo,&  radix,cx  dila  prove*' 
ntt,  ut  filius  in  fpecitf,de  qud  ld<|Uimuf 
cvaderct  illegitimus ,  &  proptcrea  in- 
currerct  inhabilitatcj  j  tam  jure  cano* 
nicoi  quamcivili  prolUegitimisindU'* 
6ias ,  eft  lcX  eCclenailica  ,  qua  ftatu* 
Cum  fu\C  ,  uc  macrimonium ,  cx  qud 
talis  filius  nacus  eft ,  evaderec  irficunn 
obdefectum,  cum  quo  cclcbracum 
efl;itautea  non  Ilante,  matrimoniuai 
illud  eflcC  validum,  &  prolcs  lcgicima» 
nec  Inhabilitaces  illasincurriflet.  Poa- 
cifex  auccm  poteft  lcpcm  fuam  revo- 
carequoad  effciflus  jurc  humanoev 
ijJa  provcaicoccs^  pon  folum  ^uo* 


^cqointtrr,  etiam  <fjoad jaKr»  tcqutf- 
tos,abolendotlkfS)  acTica  lcxcondk^ 
nDoii §mSkt^nK<3onSi9X.  ex  Oefncncint 

jiipmtum  efiy^Pttnb  ras  ftmfus  ntrtamM^ 
•^ttshiheri  vilBmus^9  iiife^h,  Vnde 
twfcrtuT ,  tamaaidkjSairimi  Pcwwic^icls 
^teftatca  ctrca«a,  ^uit  4«fic  (aeis  ^ 
WTi, « fkific WMMc  ptMt  ek 
ttmOt^^alHilo  func  conftimri,  &||b 
^•liif  prjcwriro":  cff,:<f^us  abolere  ,ac 
fitwmquam  cxtitiflenc.  Qotrc  difpen- 
IbacePoncifice  Inradice  nnacrimonif4r- 
kisandofioat  0X  tunc  impedicnemittn 
iie&ldis1ticiidi>^es?t|iio  fatattimimnm 
gyaii  liticaiD » cfficioir  wtMpMilktio 
petrotrahatur ,  ipftinKjuc  matrtmoniu 
frcnfeatur  validecetcbratumj&  fic  pro* 

,  lesex  tllo  genitaquoa4  omnia  evadac 
legitiiiifl,^ni0ie  iegitimo  dM» 
HiaoMi>^liftcpMcre»cay  ' 

•  ,  Qdafi^efolotioproccdit.ttianlftpif* 
rentcs,  qul  irrtcum  matrimonlum  ini«- 
fsnc,  jam  fitic  demorcui,  idque  cedat  ift 
praciudicium  Cercij,  eo  quod  anferenda 

fiteam  focceirenmc ,  ut  probat  Sanclf. 

Jifff.  7. ». pr»ferrim  qa'An6&  pit6f, 
6um  adliuc  viveret ,  de  obtinenda  tali 
ciiC^iOfvfacicMe  crif.  Verum  quanvis  de 
illfttefiMiAi^teftSaitoufvPot^ 
Cl3ilte|iiiliC«Mli:iartr  obooiavte,  'iit 
iMoeidtmS^neh.  tamen  nicrito 
sMtc  crtfdtffe  f  (3  nduiiir«  Pontificem  do- 
rogare  juri  quvfito  aiiorQ,  nifi  c^&e^ 
cafeicitCfa  diAHat  dil}ieA(atioiiemctHI> 
ooflMh»  dliliiUp 
rcfiptisPrindfid^ppkiita*  lt#elU|^r 
4ine  prajudiciofmij,  otper  tw^jrf^ih 
k  I.  §.  fi^ah  k  Priftdfe,  ff.  ftecfnid  4it  U^ 
pMic9,  traduOt$akcet^  &RimiQdi4c|i^ 
apMi  tefm*^  '  ■  f  •■  • "  'i- ' 
,«tTerfiardbfllti».  fi*lH<WMnAf^llflrtL 
•ptoVrlntiipl»  l^uUrfs  fiiCtbd^  pblftft 
•oeMphyteuftm  ft^(iUKOi,qUMl^ol(i 
vortctffit  df ,  ^Ot^  cfi^fiv  fld  '  ftttvaMeii 
gttQfii»pOftt>  kAccUfiA^OijiGlld^  ^ 


Empbyteufi. 

i^mittHi  f   . ».  4t.  eiique  comflntmft 

omniu Tcntcntta.  Probacur  facit^;qui4 
pcr  lcgicimationem  Principis  fcctjla'^ 
tis  haUlicacur  illegicimusad  feculariKy 
tqiAMitfliis  eXcludebiCUr^qiiAOdo  juk 

««iifittiiiobitii.  -to  pKipoflcittOttOi 
fpeeie  o&obff4t]us  alicu|oste»cij}  qoiA 

imprirtiis  rion  obftat  jUs  domini  dire- 
^ii  namcuin  talis  Emphyteufis  poiRc 
traniioicciftd  extraneosiOulliipraeiudi» 
%laM4ortri*0  iolbtftttr  '^'boe ,  qoed 
Cran(miftaciir3d1lliategitkttaia>  Mt 
polTct  ad  quctibec  ekcraneilffl «  Neque 
etii  obftac  jui  aliquod  eotu  ad  qudS  i|i-  - ' 
as  devenireCjfi  lcgicimacus  cxcludere- 
iuf,fiqutdem  dim  fimphytcut«  fic  libe* 

tUfflogndAiOKnilibetoxtrittHs^ttfkf-^ 

lias  QOofifiiictpex,  nemo  poteft  pn^ 
dere  jusad  Hiam  qQ^ficum.Con^rma- 
turex)ureLufuano//^.  4.  Ordifnt.  tit. 
^•%,if*infinti\AA  itlios  fporiusaRe- 
ge  legldmalii»  «dlHiuill»  edBkDphy- 
tteoflflieoooeftffi  pflicf&i»iirfteiiMb 
wminjmdi  ruticefTorismt  '  ' 

Quarta  nefolutio.  Legitimatus  f c-  ,p 
fcripto  Principis  fccularis  admicticuc 
eciam  ad  Bm^yteufim  fecularem  pro 
4fi}<i^d9lEtM.  Itt  Jolittsdailif  dr> 
^ens  eflccommunem  fencttntiam,//^.^. 
ffHtentUrum^^.  Emfhjtenfit  ^e^uitft.  31.  & 
AxOT  diSfi /ih,  io.  trsff.  de  Emphyt.  ajt. 
to.  1. 3.  Pr^batur  primo  { quia  frHj  na^ 
corales  admiccoiiCtlr  dd  efiifmodi  Emf- 
l4iyceftD«  »oerii|Mi  reibiniiHii  i 

« fortiori  adtMCd  debekic  te|htihatt ,  ' 
^Vbos  magls  fiivecor ,  ^uam  natufah- 
bus  non  legitimatis.  $ecundoj  quia  fi'. 
lius  lcgicimacos  excludit  fubftitucum 
-fo«t«af  mb*<jmdicloMrfilMeft»  fine 
Hllodeeedactiiteft  comMiMibr' ITb^ 
Aorum  fententifl ,  tefte  Andrea  ^ 
ta^na^m  Additienkus  id^dtthfi,  itt  /. 
^irMilit,  §.  cum  iutem  >  ///.  F,  Cod. 
dU  iM/fiHniitifihu  ,  d"  MjHtntionihut^^ 
«blKlii  eoititthillf ter » ia  tkfdh^j, 

ft  qiu  fi^itta .  I.  #  4rf  TmmmiS, 

&ftCeibrMoI.  ]urifta//^ ^'ftktig^ 
rkp: 5.  nmn.i.  &  Ciildas  diad  fjf.  11.  *.4|; 

ccso  liiBiliMc  ifi  voottloiie  id  Ettiphy^' 

tfioila^ 
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gic&aati.  TcKi6ddoiqu«  squia  lc|siti> 

raacus-  rtffchpco  Principis  non  dilFcrC 
^  lcgicimi?)  uc  in  bonis  parencis ,  cui 
lcgicinaatuf ,  St  aliorum  confanguinc- 
orum,camex  teilamcato,  qukin  ab 
iiicdltco  fticcedac ,  a<l«6  ucpoflic  dico* 
tenulluixiceftamencum^in  quoprMt* 
ricur.Jk  i^^rere quercla inotHciofi,qucm» 
admodu.n  ali|  lcgicimi.ut  per  ^fi</^r»- 
ttc.  ifHikMS  m^disMAtHrAUi  cfftcijmtiir(»i^%s 

Itra-.cradunc  (hxoAdetif.  %ufMm*%»^. 
d«tu  4)4,  Mol.  /#9«  t.      tr^  <v. 

alij,  quos  reFcruntl  crgoadmicti  cciam 
d;;bec  ad  didim.Emphyteufim  pro  fi- 
lij^  copceflam  :  nam.  fific  hipredicariay 
id-^v  «aooella  pM.  liMit ,  .vtl '  dff* 
ceadentibiil  li^mibltl «  pQlliafli 
adhfffeditfttem  pacemam»  ad  quam 
obcincndam  legitimatushabirttatur:& 
fi  cancum  fic  de  provtd£cia,videcur  quo- 
flid  hoc  k  pari  proce^ere  •  ci^iti  Aon  ap  • 
fittr  cooceffio  pro  iyi}fl  hMqdi* 
IHMComprehendat  legUimacos  ,  jMDi 
Vfirdconccira  fimpliciccr  profiliji. 

Contra  hanc  rcfolutioncm  ftat 
Caldas  d.  ii9Afi,%\-f»,t$*&  i*tius  h.  45. 
fe«i.  ut»!  doccc»  etiam  quMMlo  nalll  alij» 
funt  filij,  non  poflc  lcgicimatum  fucce» 
dereln  didam  Emphytcufim  pro  filijs 
concc/fam.  Ducitur ,  quia  legicimacus 
9on  fucccdic  in  feudo ,  ut  hAbecur  c»fi 
I.  §,/iiiiuifer  i^,verf,nttmfUttfideftm\ 
4$  dtfi^i  €tfUmjti4  fo.  Cu}MS  deeifioDia 
taratip  ab  fcribeocibf^  ftflignatqf^ 
quod  per  legicimattonem  non  cenfea  - 
Cur  Pffioccps  velle  derogarc  juri ,  quod 
doroinus  habcbac^u^  feudu  a^CUfcvi^r- 
teretur ,  defidente  leglcqBa  prolefei^- 
datarij.  Qu^  rado  pari  modo  ya* 
' '  Iccin  Emphyccufiprofilijs  cocefla.cum 
dom  inus  jus  habcacjuc  dc  ticidti  bus  filijs 
lcgicimisErophyccuca:,ad  iplumrcvcr- 
f j^cur ,  §L  huic  juri^g^nff rj,  nbp,  deboo; 
dff«!0»fipef|(^»^i^a£etQraaf 
6ena.j46Catdas  «.  7(rfu<:cc4ere  poflfelc- 
gicimatuin  ErDphyceufimconccfs5  pa- 

.i.r-i 


ilt,  eikm  lii»e:vtfti>t«!>tt  failegititti» 
tum  qttadreat.H^reBt^claeft  probdu 

bilis non  e(t  camen  recedendfi  ^  te/b^ 
lutione  cradiC3)dequa  ncraini6fcpcrio 
dubitalfe  ,  pra.tcr  Cald.  ad  cujus  fun« 
damentumrefpondetur  facild,impri« 
ttiis  noiieoociiidere,  qaando  Emphy- 
teuHsluic  concelTi  polt  Iegitimacion6a 
qiiod  tunc  nullii  domlni  fit  jus  >  cui  pef 
h^bilicationi^  illegitimi  ad  fuccedcr^dQ 
in  auibufcuoqut  bonis,  derogetur.  Sio  . 
MoL<^/>.475.«.so.DeiDidejSll6  legicima^; 
tiofii  poAcrior,ftdhaOttaUAjai  domioi 
obftat,  quominuslcgitinDatus  ad  did^ 
Emphytcufim  admittendusficquia  do- 
minus  cam  pro  filijs  concedcns  incelli- 
gUur  coDccdcre  pco  filij»  babthbus,quS 
per  leget  noa  itp^antor  i  Ibpeedea» 
do  in  bonlsparentaai^ve  jam  esiflli^ 
five  poftea  nafcaomr,  auc  habilicencurs 
tales  aute  func  legidmadfunde  ecia  na- 
turaics  ooQ  Icgitimttliqol  poll  conoeA! 
fioneoi  tIIiusfimphyce«Hi9  iHlti  fuerinr; 
•d  eam  odiaiiiaiitaf DiA.  ox  digaicacflr 
coneedentis  >alitsve  circunlUntijs  in- 
tclligatur  non  c^Te  pro  illis  c08jQcfla»oC 
fupra  tradidim\is. 

Intellige.  autcm  prjtdtdajn  rcfolu- 
tloaem  prim6»  Vc  procedat»  niGEm-c^Mf 
phyccufis  eirctcanodliicioiniauinipco , 
filtjs  legitima  natis,  vclnatlsexlegici'» 
mo  macriraonio.  Ita  coromunis  fcnt^-- 
tia  Dodorum»  quos  lac^  rcfert  Caidaa 
IP*  13»,  quam  etiam  cenet 
Mot</«W/>»47MriM.9^Ateiagitarjuiittt 
domtnustaU  forma  utens  foiiiiit  prai 
rcrd  lcgicimis  Erophytcuflm  conccdc.^ 
rc.  Imo  fi  canturo  in  conccflione  dica- 
tur ,  tikf,  /iiijf4afs4fgitsmiJ,  noo  com- 
Pf^endKlegitiinaMdoaett  ttcM 
B9ldusi0  f^f9m\C9d,dehis^j^'Pmi^. 
tm  dUtisimfetrartirt,  &  alij,  quosrefaci^ 
&fequirurCaId./fl'/>fj  num^  ^udr 
Tencc  ciiam  interminismagis  univer- 
iaIibus^>!lpI.TheQb>gp.Mi».i.  i;^, 
«nw.  &  MoI«  Joiifta.A^.  3.  de  prim^, 
c.  3.  «.p.  ubicum  Baldo,  &alijs  dO€c% 
quod  quando  agitur  de  honOre  ,atqua 
bf pefic^A^  (}C j^a4o ,  maioratu ,  &c. 

a  icgi- 
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legkhnatiis  appetlatioDe4egipaii  doii 
comprchcnditur,  quod  in  his  vcrba 
concedemium  propn^  fint  nccipicndai 
iegttHnanis  aucem  noo  propne^  icd  &- 
d^camumlkl^ititmis.   -  . : 
ift^-    Inteliigefecunda,  uc  legttinMttOi 
ad  di^am  firophyreurim  regulariter 
nonadtnjttanir,  nili  deficientibMSiilijs 
fegicimis ,  ucobfervavit  Cald.  eie  nomi^ 
fMt,  f .  II. «.  3.  <^  6a,  Probacur ,  de* 
cltfatnr ,  quitf  impriiiiii ,  fi  imos  tan- 
cum  cifili|i»€i4tlcBiMks«tiluis  ad  £01- 
pbyceurim  vocetur,rervacagradQS,re- 
zus,  &  KCatis  precrogativa ;  quopada 
|>erl.  Luficanan)  /i^.  4.  iz/.ji.^.  ^.quan» 
do  KinphyisiiMlitbnis  frcoltam»  do* 
MiMiidldMdnt,  nemiaeaoMtam» 
onus  tantum  ex  efiis  dc(bMidMKibat 
ad  Emphyteufim  admittittir^tunccitra 
controvernam  eft,non  poffe  ineara 
tfuccedere  legitioAatum,  bifi  deficicnti  • 
builegitimil  tfl  ffi«Mit^qoilkmiois« 
cum  ffqoom  non  fit,  ut  per legitimatfi 
fcgitimus  exdudatur.  Quod  expHcSdo 
d.  Icgcm  Luflfanam  tradit  Caldas  pro- 
^iioid  citatus ,  &  probac  in  fim i  1 1  de 
IboceiBone  miionicui  Molinajunfta 
/tb.  3.  r^.  s.sMiiK  I.  ufqmudt,  obi  pltlres 
••^'refert.  » 
m    Deindc ,  qtrando  EmphyteufM  tC- 
fec  abfotuc^  pro  ftli^s  concefla ,  ira  ut 
Jiiuresfimuiio  cam  fuccederepoiTinc, 
ftme  otiM  ncMrtMimcttr?e|^laH- 
cer  fitius  legfcimicts,  ektiocibus  le^ 
timis.  Frim6,qii^,exiftenrtbd8  filiji 
legicifflis, non  poteft  illegirimiis  h%- 
bilicari,  &  legicifnari  in  corum  pra:- 
iudidum,  Aukm$4  ijmkus  w»«dis  m. 
Htr^s  ^fjkimtm  fiu,  $.  ilM  tgmeifi 

»d  if^Htmm  jiu  fii0s  tinceu 
tnrsles  ,  lepumls  ngm  exijlmihtis  , 
^.getiertliter  ^  vetf,  finmirto  enitn  te^i- 
timis extftemiym ibi  GIoITa,  verU 
ite  fi^i.^$eciilUfd,  quia  ordinarid 
tn  refcripco  'tegifiaitfioiiii  deelflrafd 
folet  Princeps,  non  effe  incentiooit 
faa  ,  ut  pcr  legitimirionem  \  fc  con* 
ce^am  fiat  praejudicium  ha:rcdibu$ 
•le{itlail»,  Ae^uaaiccripcrroiiip.  qux 


'  EmphyteuH 

|u»litbeff«dbof)i  ,  q[U2  ie^timdl** 
fuerimdata,autrcIiAa.  Qus dtoilih- , 
laapponi  (olet  in  refcripcis  iegidma** 
Cionum ,  qujc  in  hoc  regno  concedtm». 
lur.Vcrum  autcm  virtutc  hujus  cJaufii*^ 
Itieiehidatur  lcgitiroaius ,  non  folutrt' 
per  defceodentes  fedetiam  per  ool« 
lacerales ,  vel  alios  >qoiejus  patri  alioia 
qui  de  jure  fuccedercBt  ?  Varij  admo^t 
dumfunt  DD.  alijs  fimplidtcr  affir^ 
oancibus  ,alijs  vero  negantibus,  eum 
.«sdndi  per  tlibs,qo^ro  per  defcenden-» 
teslegfdmot  Alipttrit,ot  videm  Hl 
apudGamam  pluresin  utrtnque  par« 
tem  refercntem  i/m/j;?.»»*.  j.&Mol,- 
Hm$\,dtff,  174.  num.        feqtj,  quipri-' 
oramieocenciam  amplcAuncur  r  atta*^ 
men  ib  Seniniljdflmiojiidiiiitum^fuie 
femel ,   icctom  eirci  mttonif  at  lim*» 
ccffionem  juxta  fenftnflam  iioftwjd-* 
rum  in  favorcm  filix  Icgitimattt  con^' 
traqucndam  cranfverfalem  IcgitimQ 
tefle6odem  <yama  difh  decU,  xf^.itt^ 
fi».  QlMeAieMidft  fentertci»,llnote 
rior ,  ccrt^  commilnlor  eft ,  ut  faceti»< 
idcmGama»tf».4.  &confhat  ratione/ 
quiaalioqui  inutilis  plane  rcddtrctur 
fcgitimatio.  Scddehocalibi.  llludta- 
mcn  ad  rfem  pfftffkfitem  acdpe  ex  Cal- 

das  ififfMiMf^.fy.iii.^'    jj^i  mmm» 

legirimflrum  cxcluderi  -ftgOitos,  ibU> 
collatcralesEmphyteurtf  ■  qoiabinte-' 
«ato  ipfiEn^phy  reutff  fneccdCf  ent 
fet>eitontiii»vecati  in  ipCa  conce/Tion^s 
^:mphyreiitica.<joiI>os|»Hnce^ri5'c6* 
fetur  voluiffe  prwiudicaw,  nific*  cett* 
fcicnria  Icgirimati^nem  conceflifret,- 
quod  fecus  cft ,  quando  non  funt  voca-^ 
ti  ,au6d  tunc  non  fitrllis  quajfttum  jus 
I*obabilcttdt(U«e9eftdum.'  • .  "^-  - 
-  Nen  di^itfbft>ni^fcgitlfttetmrt  eftd 

dud!,extantibus  filfjs  legitiifei%,  iTea 
pofita  parcicula  limirah  va ,  re^ttUtiter  i 
qbia,  fi  Icgitimatus  fit  filius^ratiiralis 
AominN  plcbei ,  fuccedet  in  diaam 
Bmphytieafim  Amut  cumr  leghtmi^^^ 
praffertim,fi  Bmphyreufis  fichffredi^ 
taria  ,  id  eft ,  coliceira  pro  filijs  h? re- 
dibus.  .Qait-itlii  <iiiot ,  etlam  ft 
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lcgiclmatus  tion  ftc  .(Imulcum  legin* 
jnis  ruccedic  ,uc  conrtac  ex  fupraditflis 
a.  fi.  it$ .  Iccm ,  fi  Prmceps  legitima- 
tioncm  conceflTic  dc  plenicudinc  poce* 
ftaris^  autcxcerca  fcientia  ,  &  non  ap- 
pofuir  claufulii»  qua  dcclaravcric,  (c«fi 
incenderc  praejudicarc  filijs  lcgitimis  , 
tunc  cciam  fucccdictalitcr  lcgitimacus 
fimul  cum  legitimis.  Idcmque  cft,fi  pa- 
ler  pccendo  lcgitimacioncm  filij  dccla* 
ravic,  fc  habcreJ  dcfccndcntes  legici*- 
ino»,&.  k^rinccps  illaabfolutd  conceffic, 
Don  appofita  pr^di^a  claufula  reftri- 
Aiva.  Sic  Mol.  <^i//f- 174.  »•  «4.  loquen* 
do  gcncraliter  dc  fucccdlionc  lcgicima* 
torum  fimul  cum  lcgitimis ,  ad  quam 
dodrinara  fe  rcraictic  dfjp.  47^r.  »•  »S» 
dicendo  proccdcrc  ctlam  in  fucceflio- 
nc  Emphytculis» 
„1     111  ud  etiam  htc  tiotandum »  juxta 
cundcm  Mol.«/.«///^.ir4.  »«"».»8.  quod 
quando  EmphytcuQs  clfec  harrcdicaria, 
poirecpatcrillam  accipcrein  fuam  cct* 
tiam  ,&  rcli nquerc  illa  fiiio  lcgitimato, 
nihil  obftate,  quod  habct  ftria  Hlios.auc 
dcfcendentcs  legitimos  ,&  Ic;:itimacio 
conceflafuilTctcum  claufuia,  finc  prac* 
judicio  Icgitlmorum.  Oppoficum  autti 
diccndu  vidctur.quando  pcr  lcgittTr>a- 
;    tioncm  habilitarctur  filius  illegiciraus 
ad  fuccedcndu  fimul cum  lcgitimis  an- 
ictalc  Icgitimationem  nati8,qu6d  tunc 
paccr  non  poflit  rcUnquerc  filio  lcgiti- 
maco  maiorcmportioncm,  quam  uni 
ex  legitimis ,  cui  minima  porcio  fueric 
reliAa.uc  cxptcifc  habetur  Authent, 
quihus  modit  nAtunUs  cfftciantttr  fui^  §,  cr 
qupnitm  varia.  Vidc  Mol.  Juriftanv  ftb, 
».  de primogen. cMp .  ti.  ftfh  ».  17. &  M0I4 
Thcolog.  di/p.  i7i.f*if'  47. 
tjp      Quintarefoiutio,  legitlmatio  ptftf 
Principcm  fecularcm  non  habilitat 
ad  fucccdcndum  in  Emphyrcufim  cc- 
clefiafticam  t  nec  concclFa  pcr  Sum- 
mum  Pontificcm  ad  fucccdcndum  in 
fccularem.  Prior  pars  cftcommunis. 
Eam  tradit  Grcgorius  Lopes  ifi  /.4. 
//■/.  15.  partiti  4.  verbo ,  Tcdas  UshanrdS. 
Caldas dtft^miniiivne^^it^ft,  a1.MrM.50. 


Mol.  fdfno  i.dijjr,  i^i.mvi.  i^.  d^torttvti 
^ifp.\f<.n.  14.  Azor  />.  3.  tib^  to.  traff^ 
4e  Ernphyt.  tap^  to.  ^«^7?.  j.  &  alij,  quos 
rcfcrunt.  Racio  eft  j  quia  tcs  Ccclcfi* 
afticsc  furttomnino  csctra  jurisdiftio- 
ncm  Principum  feculanum,f^i  Eccie- 
fts  fMlU  MAyi.t^  de  cfnftitution.  Vhde 
Princcps  fccularisnort  potcfthabirita* 
re  adcas  obtincnd;is,  quos  Ecclcftaab 
illisrcpcllit:  Ecclcfia  autcm  illcgiti- 
mos  repcllit  ab  Emphytcufi  ccclcfiarti- 
ca ,  tanquam  fibi  odiofos ,  uc  cx  fjpra'> 
didis  conftac !  ergo  Princeps  fccularis 
non  potcft  cos  habilitarc  adcam  obti* 
nendamkAliam  partcmtradit  io  fpCcic 
Cald.  d.if.ii.  5».  c^54.  Ecconftacfa- 
cil^cxreccpcaomnium  fcntentia ,  quf 
doocnc  Pontificcm  non  polfe  dirciftd  , 
acpcr  fc  legitimarc  quoad  fctnilariay 
qucnladmtodum  Princcps  fccularis  non  , 
poccft  quoad  fpiricualia ,  &  ccclefiaftl- 
ca  ,  uc  vtdefe  cft  apud  Sanchcs  //^r,  84 
de  mstr:nt.  diff;,  7.n.  x.  • 

Limicac  autcm  priorcm  tradicai  #  . 
tefoluCionis  parcem  Gama  daif.  308. 
Hnm^if.  &Molin  di^ndifp.ij^.num.t^, 
uc  non  procedatin  Emphyteufi  ccclc- 
fiaftica  .  qua;  ad  cxtrancos  tranfirc  po- 
tcft  >  quia  nequc  praejudicium  aliquod 
Ecclcfiac .  ncque  macula  illcgitimitatis 
obftac,  quominus  talis  Emphyteufis 
in  lcgitimatum  tranfcat :  non  obftac 
pra:j«dlcium  Ecclcfia: ;  quia  fton  fuc- 
ccdcntc  legltimato  io  talcm  Emphy- 
teufim,  fucccifurus  cft  extraneus>  quod 
Ecclcfia!  non  pluris  refcrt :  non  ctiam 
maculaiUcgitimitatis,  fiquidcm  haec 
pcr  legitimationera  eft  abolita.  Li- 
c^c  cnim  Princcps  fccularis  non  polfic 
difponcre  dircdld  dc  rcbus  Ecclcfiae, 
&  confcqucntcr  ncquc  dc  Emphy- 
cculicCclcfiaftica  j  attamcnindiredd» 
&  pCf  cohfcquentiam  pbtcft  cfficire, 
utcas  obtincat  -,qui  alias  rcpclicrctur,  '  " ' 
tollendoicilicet  a  fuo  fubdico  dcfc- 
<Jlum,  proptcr  qucm  ab  EcclcfiateJ)cl- 
lcbacurrquo  pafto  qui  rcftitucrccu- 
fum  oculoruhomini  irfcgulari  obdc- 
fcAum  vifu$,illum  confcqucntcr  habi- 
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}icaret  d«l  or^ine* ,  &  faccrdotiMi» ,  4 
tjuibus  iintea  teperKibatur.  Harrc  ta» 
jnen  Umitationcm  tncriio  rctradavit» 

&  rcjecuMoIioa/^^wt.  Al"-  475-  ^"'«k 
H.quia  licct  in  tramlatione  huius  Ena»- 
phyiculis  ad  legintnatum  a  Pnnctpc 
lcculari  ceflctpraiudicium  Ecclcfia;» 
act&meo  non  cc^at  onmmo  macula  ta- 
lis  leguimati ,  proptor  quam  abEccIc* 
fia  repciUtur ;  quia  tempcr  ft^t ,  quod 
gcnitus  cft  pcccamiuoff^,  propccr  quod 
cftcxofus  Ecclctia:  ,quandiuipra  cum 
jionlcgitiroat  jSfitquvifi  in  graciamrc 
cipic  ,  habiUtandoillum  adca,  quibus 
ipfa  cum  privavcrat:  ahoqui  ctiam  ic- 
gitiotatm  per  pfivJqjium  SummiPo* 
tificisajancrct  habihtacus  quoad  fccu* 
iarfa.quodcft  comracommuncm  fen* 
jocntiam.  J  al  vj^^ior: 

1  Aliunde  c«didit  non  hitoforatd 
*  Caldas  d^tjfntfi.  ii.  ».  53.  poifc  legiti* 
matum  a  Principc  fucccderc  in  Em* 
phyteufim  cccLfiafticim  conccffam 
prohaeredibustquia  nrTiirui-n  legiti- 
matus  a  Principc  poicft  fuccederc  ire 
haireditaccm  parcrnam:  unde  pcrcon* 
fcqticntiam  vidctur  poflc  fucccdcrc 
in  diAam  Emphyteufim ,  ciim  fit  h«- 
reditaria  ,  feu  ha:rcditact  anncxa  ,  ad 
cum  roodum  ,  quo  cx  coTnmoni  fen* 
cencia  ptneft  fuccedere  tn  )ure  patroni- 
cus ,  quaodo  eft  anncxum  rcbushasre* 
dttariis  ,inquibus  Icgitimatus  fucce- 
dit,  Sed  neque  hoc  placec ,  quia  Eaa<^ 
^bytsuiis  haci^edlcaria  non  feqimur 
propcid  bsreditarcm ,  flcoc  >ns  patro^ 
oatus,  fed  eftquacdam  pars  illius^^qaflp 
ieparari  poccft:  unde  non  pcr  con- 
£cqucniiiam,fed<Bqu^  princi^^aliter  in 
Camiiiccedunc ,  qaiad  eam  admirtun- 
Cur,  quales  non  fuAC  tcgicimaci  afolo 

Principciieculari.  .   

Sexcareibluflo.  Bt  fbla  tegicima* 
tione  pcr  Summum  Ponrificcr>i  con- 
oeiTa  non  poceft  legkimacus  (MCtcdc- 
re  ia  Bmphytcvfim  ecclQffaili<;aav, 
nifi  exprefld  ad  t2fa  le^itimacus  flt, 
vd  talis  okuiula  in  Ipfa  legitimatrone 
iic  appoft«iyU&  imcUifacurSutBiBiiai 


I^ontilfic^  «tkfh  IfecnphytffuBfl^ 
<c\ntt  habilicarc  voiuilll*.  Stc  Gigai 
fcnfion.  fj.  %%.  n.  i6.  Caldas  ^  rclacis  alijs^ 
^iw/v  tt.  d<  Htmaitt,  »»iM-  47.  &  n* 

&  Mol.  i/j^.  47f.  «wwK  »4-  Raiiti  . 
cit ,  quiacuro  iiiegittmifincvaid^t>dt- 
oA  £cc4cfia,  non  minus  repellunturi 
&Gcn(itntur  tnhabiles  ad  Emphyteu* 
fes  ccclc&afttcas  ,  quam  ad  fcuda ,  ad 
qux  iHcgitimi  non  admictuncur ,  lic^t 
ilnc  lcgicimati,  uc  cxprefli^  habemrt 
ttfi.  \.%,ft  ^mt  ftr  ^i.  verf.  »Mt»ralij  ,yS 
^fnula  defMm{lumtti  mtit /it :  crgo  cnan» 
tion  additccencur  ad  Emphyceufim  Ec^ 
defitf^  quanvcs  iegTtioaati  floc.  Noa 
t»rBC  tameo  dilBcultate  faaec  rcTolob 
t^o }  iiqui4cm,ut  Mol.  cum  Corarruyi 
Acthidtacoiio ,  6c  cradic  imm  ti 
4$fo,  17).  legitimatus  ^  Sttmnio  Font* 
tifise  n9Q  fbti^  oniines,fedetiatti  be-* 
beiicia  ecclefiaftica)  etiam  toram  ani» 
nurum  habentia  6bcinerepoteft,qood 
plitt  elt^  qoim  obcincre  Emphyceufiro 
ccdcfiafticam,  ^qoamilio  juTeillegi-^ 
cimt  repcIluDtur  >  Cilrm  i  bcnc^iciis  ec^ 
defiafticix  perfaorot  canones  arccan* 
cur.  Suftincnda  tamco  eft  cradicaccfo* 
Incio,quia  communis.  '  > 

Di x( ,  «i^  t^fffilfi  ,  &e,  quia  fi  Pou- 
lifex  ahqoo  modo  declarec  fe  le^ti" 
mare  etiam  ad  fifflphtteufim  Ecclc'^ 
fift,  non  eft  ,  cur  tahterlcgictfnBtusad 
illam  non  admiccator.  Id  aucerm  Pon* 
afexdeclarat{tM>f)rft>l6«qui>Hdo  et« 
prefl^dadhunc  effdtftum  habilitac,  (^d 
etiam  quando  tegititnatiooem  ton* 
ccdit  ex  certa  fcientia,  €r  cum  clao^lt 
g*n>rali ,  quod  poflSt  obttficre  qoffcu- 
<^oe  bona  ,  ut  bene  cum  iTii%  adveftic 
Caldas<//V7«  tt.  4.7.  Item  ^ando 
FoMiPex  atiqii*m  l^gttimaret ,  addcn- , 
do  ut  etiam  ad  beoeficla  ecct^fKiftt- 
ca  admicti  poffit ,  (rMlit  Mol.  d.  difp, 
47?- ».  huoc  cenfcrt  eilam  fcgiti- 
matum  adEmphyteuflfti  ccclc^flica, 
niftatiquid  eCet^ddiCtittli  qdO  flb  ea 
oaictuderetur :  feCu^tflaien  ^^c ,  fi  .can- 
tum  kgkiraaretur,  ftu  difpcnfaretur 
ad  bencfici»  eccMaftica  ,  ac  etlafn 
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kraBttCai^asil.ij.  Ratici  difparitatfs 
efl;  i  quia  lcgidaiatio  hoc  fecundo  mo- 
do  cooceffa  clt  tantum  dirpcnfatiO;  c6- 
ccfla  vcto  primo  modo  cft  profina  lc- 
gitimatiO',  quf »  ut  ]i  fuprataonuimusj 
cft  favorabilis ,  &  lat^  intcrprctandaj 
ftcproinde  valct  inca  argumencuma 
tnaiociadmirtuSjUC  fcihccc  lcgitima- 
tus  ad  beneficia,taiis  cenleaturadEm* 
phytcufim ,  quod cft  mmus.  Vndc  in- 
fcrcbcneMol. xo.  quodlic^t  pote- 
ftas  lcgitimandi  alicuiaSummo  Pon- 
tificc  dclegata  noncxtcndaturad  iegi- 
timandum  ad  feudum ,  aut  Emphyteu- 
rimecclefuftieamjut  plerique  doccntj 
tamen  fecus  diceiidum  elFe ,  (Juaftdo 
Poncifc»  illanJ  conccdcrcc  ad  icgiti^ 
mandumin  (^MticUalibus^addcndocii- 
amadbcneficiaccclcfiaftica  tam  cum 
cura ,  quam  fmc  tlla ,  quiafacultas  lc- 
gictmandi  eft  gfatia lac^  inccrprecati* 
da ;  £i  fic  valcc  in  eadi<itum  argumcn- 
cum  a  maioriad  minus. 

A  ddit  pf^terA  Cildiis  ik  ^iiem 
feqtiicur  Mo\.Ji*pr4  ».  i+.  quando  l  on- 
titt-3C  aliqucm  cxprcffd  lcgicimaret 
ad  Emphyteufim  ccclefiafticam ,  jam 
ai-ktca  altcrl  conccffara ,  non  polfc  ta- 
liter  legitimatum  in  ea  (ucccdcre ,  fiifi 
accedcBte  cOnfcnfu  Redoris  Ecclc- 
fia/,cujusintcrcft  cam  Bmphytcufitli 
vacare,  illo  non  fuccedente;  quodmes 
Pontificis  non  fit  infcrrc  aliquod  praB*-' 
jodiciutn  domidodircAo.nifi  aliquam 
claululam  apponat ,  qua  dcclarcc  fe 
vclleilli  pr«judicarc,  ut  dicendocx 
cerca  fcientia ,  auc  quid  fimilc,  Vcl  ecia, 
ut  notJf  Mol.  d,  n.  14.  nifi  in  narratio- 
ne  mcDtio  ficrcc  deprflBjudicio  tcrtij. 
Wxz  tamcD  dodrina  mihi  valdedif- 
plicet }  quia  fi  confcnfus  Rcftoris  Ec- 
clcfisrequiritur,  fuperfluacftillaPon- 
liticis  lcgitimatio,  ftullumquc  habcbic 
etffcdum  jnarn  eafublac3,folusRe<flo- 
ris  confenfus  fufficit,  uc  illegicimu9,ne- 
diitil  legicimatus  in  Emphykcafini  Ec- 
dcfiz  fuctederc  poflRt,uccx  fopradi- 
ftis  $.  3.  hl'  conftat;  ne- 

iglcur  dicamu*.  inutilcna  cflc  illaivl  c3- 


icfefiiOheihPoDti<ic}s'>  fatxri  debemus 
tion  requiri  ultcrius  Redoris  confcn**  . 
fum.  Acccdit,qu6dillud  prxjudicium, 
quod  /cquicur  Re<flori  Ecclefik,  quatc- 
nus  fuccedcnte  legicimaco  non  vacas 
bit  illi  Emphy teufis ,  eft  neccflarid ,  & 
cvidenccr  connexum  cum  cflFe^lu  il- 
lius  conceflionis  Pontificiff :  crgo  uc 
inccHigamus  Poncificem  dido  modd 
legitimantem  voluiflb  iliud  infcrrci 
opus  non  eft,quod  ipfi  fueric  narraciirn^ 
neque  quod  altqua  ciaufuU  dedarotlt 

intcndtflcillud  infer re ,  cum  ipfc  a« 
pcri^  videfit  non  polic  non  fcqtiS ,  Q 
lcgitimacQs  ad  cam  Emphyccufim  ad« 
micterccur,&  nihilominusealn  adini* 
fttit.  . 

'  Addo  tttf^derb  falm  bppJdhi  51!ud 
pncjudicium  Re<fVdris  Ecclcfiaf.  Qufa 
vcl Emphytcufw ,  dfc  quaagituti  ftiic 
ita  concclfa ,  ut  etiam  ad  eztrancos 
tranfircpoirct ;  v6l  folum  fbit  conoef- 
fa  pro  filijs ,  &  defccndeDcibiis  primi 
accipicntis ,  fi  primo  modo.non  fequi- 
curdi^um  praejudicium  Rcftori  Ec-^., 
clefia;  cx  co,  quod  deveniat  Erophy- 
teufis  ad  lcgitimatum,cum,eo  Don  fuc- 
ccdcore  jpoITctdevenire  ad  aliuian ;  85 
ita  in  hoc  ca(u  admittic  Mol.  diff.  dif^ 
475.».  4«.  non  rcquiri  confcnfum  Rc-' 
^oris  Ecclcfiac :  fi  fecundo  modo,nu!-i 
lumetiam  jus  illlus  Rc(?loris  vioIatur| 
quia  quando  talis  Emphyt6ufi§  tonccf- 
fa  eft  DominefiIiol*um,&  delfcchden^ 
tium,  etiam  illo  modo  legitimaticom- 
prehenfifuncj  nam  fult  conccffa  pro. 
filijs ,  &  defcendentibus  habilibui,  fiv6 
lara  cxcitiflcnt ,  five  poftca  extltnri  ef- 
fenc,  uc  fu[^a  in  fimllinocavimus^M^ 
tyj.  ad  finm. 

llludtamen  admitto,  fiEfri^iiytetJ-  xii, 
fisfolum  eflct  conccfla  pro  filijs  lcgl-  , 
timatis ,  vclcum  fiwili  caufula.tunc 
nonfufficcrc  Icgitimationem  Pontifi*-' 
cis  ad  fuccedendum  incam  Emphy* 
teufim  abfque  confenfu  RcAoris  £c* 
clefiaB, nifi Poncifici  fuiflccexpofica li- 
micatlo,  cum  quafuitconccfla ;  velip- 
£s  aliquo  modo  declaraflTcc  Ib ,  di^a 

4.  limi- 
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lix»ttatTOnfcnonob(UDte,ii^olm(re  ad« 
BUtti  legiumatum  i  quilinhocevenr 
tu  ccflaac  raciQncs ,  quibusIcoceDCiam 
Clld«^€c  Mofill^impugnavinMM  »eA» 
•^lw.naifAMs  cxjfe manilefta» 

ilf  "^'  t^ando  iilegitimm  Emphyteufim 
eccUOaflicam  invalid^  ob  eum  defi> 
5^utn  QbtifiutC,  podca  fuic  dirpcn* 
latus ,  aut  legicimajLus  a  SummoPoncif 
toid.Ei|)phyt^fes  eoctcfia0«CM«4"^ 
piu  m  cft ,  jin  yiM^e .  calts  dilpmfimfi» 
Bis ,  autlegitimationis  illam  rctinefc 
ponit/^Circa  quod  videndus  Caldas 
^t^bacdc  rc  difputans  Ji£fM  f..  tu.i^ 
»«».lf.MoL  Ji&g  4%.  ^Tf./flKft&jal 
fipiiiSarch.  iih.  %,  dt  m^^^.  j^i^ 
n.  11.  Item  quid  rcquiratur,  uc  valuldi 

"?  fimpctretur  lcgitimano  ad  fuccedcn- 
dum  in  Emphyccufim ,  maipratum  ,  & 
fif^lia;)^^  aunpradudicio  aLicujttt 
*6ttH,4iH.,ad.iltAji9^|ii!9l:ft^ 
bat^Vidcndum  remitto^ipiid  Klolinaoit 
JuriAarp  iib.  j.  Jfprlmig,€tif,^Jga9pUi 
Mol.  Theolog.^///^.  167. 

Ul  •■4^®"*^"^»  filijadoptivi  aflimi- 
^^^W  teWrnitis ,  q u ii rcs,  utrum  fucto 
cc^t^^inJiiiffejrtcufim  pro  §!ijs  cooyj 
ccflam  ,  quemadmodum  legitimatj? 
Rcfpondccur  ncgativd  cum  Specula- 
^9rc»  Bal^o,  m^^i^^lijs.quos 
citac,  SeTequitur  JlnMuel.  m^  J.  fi 

&  Cald.  dt  nomima,  ^  to.^MMr.     ^  if 

fotcfiMc  tltgtrtdi ,  cMp,  tj.  »Mm.  ,2.  Tum, 
qiiia  adoptiyi  no?i  fuot  propri^  filij  , 
^  appcllatioiie  liliorum  vcniuDf,uc 
%^jP^eundem  Titaquelam  /if  #  l 
nnfp.  7.  tum  ctiaqi,imc|  adoptivus  non. 
fucccditin  fcudum,f<^.       fi^His  ptt\ 
3».  vtrf.  gdoptivns ,  //  dt  ftndo  drfnnm 
^  Tumdcniquc;  quiaalio- 

*  qi|i  ipullii.  domiiris  dircais  fupcrciqc 
^pes  qilo4-Cale&  fi^phyccui^  ad 
rcvcrtcMqtur ,  fiquidem  Emphyccutis, 
qui  4i!io«  non  procrcalTcnt ,  fompcr  cf- 
ftjjilKriim  alicnw  adoptare ,  qui  illis 
fijfpC^|MilC|  quod  cuna  ccdac  ip  detri- 
""jppcum ,  creden4iiff «isf 


cefferunt  i»dot>tiVQS  fttram  HMfifHrdii* 
derc  volaiflc.  Aliqui  hoc  limitant,  nift 
calis  Emphyicufis  coocefia  eflet  CIo. 
fi^o  j»6ais,  qui  folotKBoiadopcivos 
licicdhAbeKpoflet.  Scd  hiiflcliiBiUii^ 
cionencxcludit  Caiil..4rff|iir  fn^.  lo. 
mum^%^.  quitandem  $.  tjtmdrcu,  infi^ 
iw,rc(bluit,  quod  Emphytcufisconcef- 
fa  Sacerdoci.,  &  cju»  iili|s ,  cztinguictir 
per  il!i«9  inoneaf » ailihftbcac/fiiii»lbf 
gicimos  ante  facrum  Orftiiicsa  iiki^ 
pcof.  Qt»»d«  ce&oftdi^pmoiitodd^.'  i[ 

ffpim  itfunff^^ffg^tpifju^i^  msfi 


••••  . 


-»....  •.  I . 

2  ,$m^$titfist9nttfftimferfetiimi$  mri*} 
9i9fH9*»Si^^ttltef*mmttpofi  mtatim4*<. 
ntitmcif$jummmm ,  etimt/ifit  {€ckfii/ti>*x 
rf ,  ditHdtttdd  efi  fer  gfHmitionem  imtt^l 
ferftiiem  ,  <f  ftJiredes  dffunai ,  fi  mslfimi- 
^*^,fttit<tiehritmnper  chortim  mtdiett* 

^fi fer dittm , &  athss t 
Uf.  ride  ttiom  n,  175.  /hm,  .q 

^'(i  de  Emphytenfipit^»§,t§milftfr$r 
bdredihus^^  fucitfforihms  ,quMm  oitertst 
tinjugibus  hohtkitmtt  i^Mtm .  mri.-/ 

'Jift^Atfitnmei/i  fti  bmdfhrn  «f, 
^fi^tm4^itmdtmihMfmtm.  truiSt 

Ewph^teufis  anceffd  pro  fltjs ,  &  def- 
cendemtkus  fime  mtntioue  hitredHm,  aat 
fHcceJfifumy  Mim  iittr  cit^um  hihebMt 
4ntt  cintn&nmmmHmiiiinifp^  Mitm». 
muniestur  uiteri  tfi^^i  ,  Hcet  emitrs^f 
Htrtnt  pir  chgrtim  mtdittuin  &  ttUtr4^ 
e^rum  defunai .  mMnet  prteipud  fenes  eum^ 
Vilejn4h^idn  ,^ut  MU4.  liiimiahehst^ 

Mg 
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Difp.  SeO. 

'  thd^m  dUindkm^  qitmhkltefi  (tn^it^ 
!jffm  ^^dnfiMlr  lim  m£trim$1U0^  tHmbim' 
Ws/iiAmivrftif/ft.  ibidem, 

Bmfhfteufts  tcccptMpreJe ,  certis  jiet' 
l^ttmummidk  ^  fium  rmtjtfgatus  fef 
tkaummeiUNtii  gmiOilmfiufivH^nm 
iummmkmmr  *lteri  CMjni^il  fieqtie  dli" 
^midde  valere  iltinsei  debttur ,  etiMm  fxfn^ 
erit  McqBtfitd  c^nfiMte  mAtnmonie^  nnm^ 

•  ^«/V ,  »em  /mtgnMit^  mifiujhd  Jed 
TM^i^  ibidem,  * 

Jb  MUern4tPifis  kditekBiBiumdAim* 
gedemn.  17+. 

3i  cenjux  mMgms  exfenfis ,  &  melii^ 
r  •  rmnemifitltim  tmfkyten/i ,  de^ngnmnem 
rtfriceien^e0fmm  ^deiwtMitwiemH 
§ngim§diet4t  nMUeris  uiinmmetieramen* 
tirnm ,  ni/i  deejuj  anfenfn  futffet  id  etm 
ttimimtus  fiUus  f  at  ^lij  ^pro  ifuibusfuif 
nccefti,  Jnjuieifnnetjtiedimidium  pretij 
UUmikttl^^ftHtirEmfhyteufis  emftt  fuit, 

-  ^id ,  ^utndi  Smfijleiifiit  rHKeffi  efi 
fre  mdritt ,  uxore^  (y  unt  etrum  fititt 
ijuem  ntminiVirit,qui  dtffifntfit  fnfet* 
Jhsfm.if6,    >  :  i  .    .-.  -  • 

'J7'  concelTa  in  perpetuam  ucr!qu<< 
Conjugi ,  vel  altcri  corutn  poft 
matrimoniuni  confummatum,  perti- 
toei  i^lndif  Hbad  atrunqae ,  alce* 
ro  eofiiitf  deRMAo;'dhrj<)en<ia  t&  per 
e^lNmationem  i  ncer  *  tbperftitcm ,  & 
lieredc*  defun^i,  (i  matrimonium  fuic 
cclebratum  perchartam,  iit  voc.^nt, 
Incdietatis :  fi  autem  celebratum  fuif- 
ftt  pefdocemi  arrtias',  fervxnduiii 
eritcii*Ca'itlhm^Emphytetifiai  piSum,^ 
<]iiodiriter  eosfuit  initumpro  bonis, 
conftante  matrimonio,  acqiiirendrs^ 
Prior  pars  habeturiexprcffe  Ith.  +.  Ori. 
Xnjir.tit,p6.  ubi  nddicur,  hdc 
pfofeederi»  qiiiWftiinque  vHbit 
rraAcis  EMj>Kjrtiiit^co8'  fwcTtij  ccle*' 
bratos;  i?'ef!:  Cwr  vcrbts,qua"  cfficiaht 
Emphytcuftm  brrrcditariam  fimplici- 

'ter^fivehaetedttariam  aiiiHjftvetan-» 

.1 


V.  §.  V.  4<Sf  • 

t^mex  paAo^&pvovidemte^MkdMlly 

rat  Valafcus</r  fsrtititnib,cif,tA^nmmi 
5.  &  M.o\.difp.  476.  num.  \.  qut  ibidcm 
notar>  id  habere  locum  ctiam  in  Em» 
pbvfeMiUBdibltiBibca.  Alia  pars  ha« 
WiMWiiLmOrdwMtiolic  i«gia  .dzft 
tj^.fine.  Undc,  fi  padamlbitt^it  acqui* 
fita ,  feu  fupcrlucrata  communicarcn- 
tufjUt  communitcr  ficri  folct  inhoc 

rcgno  'JV.^J^^^^?^^''''^ 

iMnvtriufque  cctnyH|li  ytot^  illMM 
pfaytcuHs ,  auta1iqua.pars  valoris  iUloi 
rcmancat  ,  dividendum  id  cft  inter 
conjugea^ fMpecfticem,&haErede8  de« 

Socundt  coilcMo^ 'Bmphyteufis 
perpetuacoacdBi..ftdslHBMdibus,  flc 

fuccc(roribm,quatt  altcr  exconjagi* 
bus  habcbat,  antequam  matrimoniam 
inirct,  communicatur  fimiliter  inte» 
tllosjftmaartesooiuiia  contrasmint  per 
chartaiM-  medietat{r<Cc,  alteroeoraai 
dcfun Ao,divrdenda  eft  per  eftimatio^ 
ncm  inter  fupcrftltem,  &  hacrcdcs  de- 
fun^i !  manebit  camen  incapitata  in 
eo,  qui  antea  tUam  habcbat » v  ei  io  aU<« 
^ttoejotliinvde.  St  ooten)  motriMO^ 
lihimeHebntum  eilet  perdotem ,  tt 
arrhas,  fervandum  eft,  quod  inter  iliofl 
fuit  conftitutum.  Tota  condufio  ha" 
beturj/. 4. 14..  Or<^;«i/.  Lufit,  Prior  ai»* 
temililiif  MridiilfllKt  vHx  eft  Vtiafii 
e^delmre  iiiiflitf§^,^.i,timj9\^^<^m 
Qnc^s<6niux  non  m  httret  flkerios»  nifi 
deficientibus  conranguiflets  deftin^i 
ufqucad  dccimum  gradum,non  vide^ 
batur  admittendus  elfc  conjux  fuperi 
llietad  paftidpandaio  de  Emphyttet 
fldefun^^i  conccffa  tlBt^m  pro  ejw 
hojrcdibus  ,&  fuccelToribus.Nihilomi* 
nus  hanc  dilSculcacem  foluit  ipfc  Va- 
hfcus  Itti  citMtt^  &  tfiii,  dtfirsitiiM0 
q^,^iinm,  13.  Ca\d.  deltmhdt,  f,  t$i 
tnmilif,  &'%%,  Ht^-d,d^%U;,  9^^i> 

d^cctido ;  eoniogem  ru(«rflitem  aoo 

admitti  In  rnfu  propofitO  adBmphy- 
teufim  d  z  Funrti  tanquam  ht(red6  illiuf, 
fcd  ut  locium » cum^o  per legem ,  £q 

confiae* 
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466. 


II.  Fdrs  De  Emphyteufi. 


<]boC«enidiiiRnTegTri  huiascomoiaiif* 

cswa  runt  omnia  bona  akcrius  conju- 
jis ;  ac  promdcctiam  di<fta  Emphvccu- 
r»  i  qiac  cum  fic  hsredttaria,  compu- 
tactas  ittcerboiia|iacciiBoiiialia,  qu^  in- 
tee  «oniagaKit  fosia  confuecudinein 
Fcgni  communicantur,  Quod  uciquc 
fmc  difficultatc  proccdit  in  Empliy- 
teufifcculari,qux  quando  abfolut^co* 
cedicurpro  liaei!iBdibu$,  &  roCoeCon*' 
btts,  velprolunedibiis,  aot  fuccefiori» 
batyCft  fimpUcltcr  hxrcditaria,  &  tran- 
•  fitoria  ad  cxtrancos ,  nec  abonislibe- 
tis ,  &  allodialibus  differt.  Vcrui»  vero 
fioiiKtef  proccdac  in  Empbyteufi  ec* 
defiaftlca  fubcademfiMrmacoiioel&^ 
„ ,  ckidm  dicebdis  cotiftabic. 
^      Quando  autem  Emphytcufis  tan- 
tummodocflct  conccfla  pro  hzrcdi- 
bus  abEmpbyceuca  dc(ceodentlbus » 
quo  paAdcftluwedicaria  miftd,.dnbi*4 
«mcil,ait  cdebrato  macrimeiiioper 
ehartam  mcdictatis  fimilitcr  commu- 
nicctur  ,8tdividcnda  fic  intcr  conju- 
gem  fuperftitcm»  &  haercdcs  defundia 
Negac  MoLifii74  ^//j».  476. ».  4.  &  pro^ 
bat^qiiatalifijdlipbfteafls  oon  cfl  cran- 
ficoriaad  extraneos ,  fcd  alligata  fami- 
li^  fufcipientis:  unusautem  conjuxcft 
cxcmoeus  rcll|>c(^u  altcnus :  ergo  noo 
poceft  iltt  qcMPfnuiiicari,  nec,  fbloto 
aMifuno«io;imer  eoadivtdi»  fcd  debet 
iiMiifltepr«t:tpua  petiesiIlum  ,vei  h^* 
rcdcs  illius ,  cujusantea  erat.  Vnde  in- 
ferc  idem  Molina  fimilitcr  diccodum 
clfe  in  Emphyceuli  Ecclefiaftica ,  nofl^ 
ftlikiii:i|n«|ido  eiTec  concellk  cspreifli^ 
profiHi^&deiccndencibus  h^redibus , 
kd  ctiam  ,  quando  abfolutd  data  clFcc 
pro  h^redibus ,  &  fucceiroribus ;  quia 
cuDC  cciam  folum  inccUigicur  coocel^ 
Ikfto  deftdKdeiuibaK  hmdibiia',  «i[ 
4^,t.fi{i,i,,%,umm,  if,  c^mcom^ 
mnoiori  fententiatradidimus.  Quan- 
doautemica  ciTccconccna,  ucctiamad 
excraneos  ^evenice  poiiec,  uc  quaodo 
kliSoiiOHiooe  diceracor,^r#  ifwhuii^ 
^Jkitedihtts  ^&  fHcce{[«rihus  y  COOC  fa-> 

moff  mcQi9Mq^«v(i  modoiaea  {19- 


ctdcre  trdditam  condofibilem » ait)ue  . 

in  prardida  Emphyccttfi  (cculari  pro 
hcrcdibus,&  fuccciToribus  concelfa  j 
fiquidem  utraque  cil  haeredicaria  fim- 
phcicer,&  tranftcoria  ad  extraoeoi. 
Confirmat  craditam  iencentiam  deci* 
fioSenatusLufitani,qui  ,  teftc  Gama 
decif,  5:0.  Emphytcufim  ccclcfiafticam 
conceiTam  pro  defcendeDCibus  hxxe^ 
dibasadfadicavitcoidam  defcenden* 
ti  oldmi  poMbri» ,  excloia  pcQicte  «- 
xoreeiufdem  poflciToris ,  qux  conten* 
debat ipedare  ad  (e  dtmidiam  partcoi 
«(limationis  illius  Empbytcuiis,  iuxca 
Ordio.feg..iiC^-s4. 

Oppoficiikm  nibilowiliiBtdrtBWnyt*  tj% 
laTcus  diCicaf,  %6.  defgrtithn.  mm.  ta« 
Caldas^i ^4  .  s ;  •  &  Gama  di&A  dec.^o, 
ubi  eciaffl  Emphyccufim  EccIefiaAi- 
cam  conceiTa.m  pro  defccodeacibuf 
bmdilNn  certetcomauiiicafl  conju- 
gif.camquomatrimonium  perchartil 
mcdictatis  cclebratum  cA,  &  dividen- 
dam  eife  pcr  aftimationem  intcr  con- 
jugem  fupcrilicem ,  &  btEredes  defunr 
Ai  jqxu  fyrmmMi  ^.24..  ffroboot 
hanc  refoluttonem  ex  eodcni  §,  14^ 
Nam  poftquam  ibi  dlAum  cft  Emphy-" 
tcufim  perpctuam  .quaroaltcr  coniti- 
gum  habcbac  ance  ioitum  macrimO'* 
niom^diyUlepdam  eifc  incer.  (iiperftr- 
cem  ,&  b«r^||t^cfundt*  addicur  bs^ 
hmiti^O ^m^,£mpf)jte9fu  concejf*  ejjet 
frofiiifs^  (fr  defccndentibns  ^  mdU  fsff^ 
ntentitne  l}/tredum,v<l  fncfitjfprttnt.  Vn- 
de  jicpncrario  f^ofu  manifeft^  infcr-r 
tiit,  qii^fifiiic  eonce^a  pro  fi!^is,(Sc 
clcfcei^deocibus  hsrcdibus,  feu  fa6o 
mentionc  b^redum ,  dividcnda  cft  ip» 
ter  con}ugem  ,  qui  vivus  remanfcrit, 
&  h^redes  dcfundi.  Acccdic  prxtcrea 
rattf),quia  calisEmp^yteufis,c^m,  fic 
MicdiCfvia  f  qoanvis  i^^.  c^  fic 
mift^,pertinet  ad  bona  patrimoninlia, 
quaCjUt  jam  diximus ,  celcbrato  matri- 
monio  percharcam  mcdiecacis ,  com- 
iiHtqicaocttr,  €c  dividenda  liim,falceiir 
per  leftimationem,  incer  coniugem 
paftj(ci|y^&bsred<»4^^^  »^q^ 


Digltized  by  Googl 


miihxfeics  pafcntis ,  ad  quem  talfs 
Bmphytcufis  fpcaabat,  quen  poflunl 
dealiquo  pracjud»cio,  quod  ipfis  ptt 
t4fc<n  dStnuhicationcm,^  4wikWleiii 
lliA^  I  qii  i  a,ilt  i  ttdbtt  l^tiMMb  ^ 
f^  f^HsM^.efmL  t.^mn.  ^9.  ntillum 
liliumirion/m  fus  obftat ,  quominus 
paccr  illis  praejudicarc  poffit  silienando 
e|Ki(fnodi  Emphyicnfini  in  «liqueiil 

9iia(it  eft.cpntra^lus  fociecati*,^  COai^ 

rtiuhicartoni»  bbnotuoa,icfum  quoiirae- 
dtdi  cojijagei  matrimonium  iniefunc^ 
ut  fupponirooi.  Etcx  his  patctrcfpon^ 
fiaadfbddiwcmittncomriviismtci^ 

•fac;" 

Tcttla  eoAClurto,  EmphytculU  con* 
'^^  ccflaprofiHjs,  &  dercendentibtts  fi* 
ne  mcnttcnchacfcdum.autfliccoffo* 
runti,quam  alccr  coojugucD  babebiC 
Mt»etfritnAiiiB  iitt«fMioliibiii>  non 
coitoikMftitetitf  conjugi.  lic^ 

co  n  traxcri  t  pcf  charfam  mcdiecatii ,  8I 
alceroeorumdefunftOjOon  dividitur 
mcer  cos ,  eciam  per  afeftiittationettij  fcd 
inanctpfdecipua  peneJettftltT*^!'* 
hKrcdcsiqut  anteirnam  habcbat.  Si6 
ex]^efWdcceniitur4/r^M.t4..  ordi/i^* 
tT»mfsregU.f(Mto  cftj  qUiataUs  Bmphy* 
teufis  non  eft  uUo  modo  h«rc4itaria  ^ 
&  ita  non  habetaf  tin.qiAtetpitrl*w- 
iMt  «M«eeolMeil«doa)ini<:a ,  qUft 
adfolaspcrfonas  vocata*  cxcendiru*. 
Vtode  idem  dc  illa  ditendum  cft,qoan- 
ito  altci^  pf  acdiaonwn  coni(»gttm|Coi»> 
ftaote  jam  macf  itooflio,  citiiio  'taonilp 
««f tdftiMAe,  «e^brt^  Adtorcit  Moi 
iliOi^.  47tf*MH".  4.  &probatCakU| 

Quifta  conclufio.  Efitphycecim 
J74  ttccepta  ptofe>&cef  tHfBtibolwidttjfe 
nandis,quamconiugatus  oer  chafttM 
^«llRtaeiir ^gMflCOKb  aeqaievk,  bon 
«6i«t*rtit<tfcaittlr  a!f«ri'eonhigt » 
^qufd  de  vaiofe  ilUus  ei  dcbetar ,  eti- 
tfna  flili«ritacqififlitt>««ttftafite  ttftO^ 
Valafcusir/««il«li^«^M 


&  fit.  p^.  i.  14.  Dix{ ,  qosto  gratuito 
acquifiviti  nam  ficam,^ofiftamemi^ 
ttitttfMtt^ttf&ii  «bibebit  vi^qc  pcf  flMV^ 
«BUitRlatdfiikUBaflb  asftlmatip^it  talip 
Btnphytetifis,  vel  dlmidrom  pnetif,  qoo 
foitenaptij.ut  habetur  indiBc^.  14, 
Ut.  $f » Cif ca  quod  nocac  Valafc.  diiif 
r^,sft./»»  t5.6teAionein  ilttus  oltdrbaib 
«lv»flM  -pMineifl  «it' iniotttn,  M 
•d  blBitedes  mariti,btfcilicetin  connil 
'poteftate ,  &  arbitrio  fit  folvcte  tntorl^ 
aac  dimidium  cftimationis  lllios  Em^ 
Jihyteufis  ,  prout  tempore  panicio^ 
num  cfttmator  1  auC  di«aMitl»i  ^tif^ 
quoftitc^tnpliil^ttiaiium  ibi  non  ex«  Vv 
pticecur',^  quem  talis  clc6^io  fpeAeri* 
Uttfftdom  eftfegula  juris,  quae  inaltef* 
naeitris  pr#IUt-4l^ioncm  debicoHl 

bltdf  tfueem  'ifffiHMek«itbttres  msL 

riti.  tf ode  d  eortftfi;  fl  u xor  talem  Emi 
phyteufim  emcfic  ^  pcncs  illam  ,  vel 
harfcdes  ilhus  erit  cledlo  fotveod{ 
autdimt(Uum  a:fliimffloois  ipftus  Em« 
pihy  teufii  dtf#«iS»iiCl>aot  mediecacen 
pretij,dtto  iuit  empta ,  utadvertit  Vafc 
iafcuf/fMiP«s«.(ciBdtatcar  ^#1^1«  pfi  . 

Oixi  pf«tet6A,  ttcdue  iliquid  de  tf4 

|9«te»^.^tOllfMq^qtdM^ 

pl^ufim  siic<iepit  ,wjlg^ik  expeofaf , 
&  mclioramcnca  in  oafeciflet,  debc- 
turaltcriconjugi  mpdietas  valoris  ta* 
lium  meUoranieiitorum ,  fivtt  fiiilfec 
empta,  (ivc«flflMlIcab.M:quifici»ocha« 
beturilt^fM.^r.^.s^^^obl  notat  V*« 
U(ox%diS§ctp,  ti.de f*rtiticn.  num.  tf2 

non  coooedt  eIeAi6hem  citca  oelU* 
mationcm  mclloram^torum ,  ficut  in 

Wot^^»Mfmp\\d.ttt  foheti  folvi  md;- 
dietatcm  frf^-mationismclioramcnto- 
rum,  &  proptcrca  mtclligcndum  id 
eflc  ,prooc  aBftimantut  prgfenti  tcjpapo» 
to  C  idcAmmpore  patticioaiiMM» 
Ula  mediecasfolvenda  oft  ^fuxiMMl^ 
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3J,  Par&  Emphytenfi. 


cnepRtQyftsiBTitiriiSheflCoi^si  ■int^ 

-coniupctn  lopcTftitcm  ,&-hfl»rcdef  dc». 
ftinfti,TJtmhabcrc  kK:um,<5uafMJocon^ 
iux,     queoQ  £inpbyceu66  rpe^abac^ 

wp  ^busiHam««!e((ic:^ fi  «lceff  coo^ 

^ie^xpriode  confcnfictali  noroinatio* 
«i.  Siteoim  habetor  i^/<f?«  ^r.  f  7. 

^olveietfenefiMff 4)^«fB  mtdfotmm 
j)rctit  »;&fftcf  (OirMMmsiinHn « l^ifi^lMp 

«oiyiuxe3tpa*ifctM>«>inatioiii  confcn- 
itflcc.  NocACt&roagis  bqc  ex^at 


yalafcu«/«j>f4^>  iK  

Ciutio  ex  6ljis  >  qiaeni  nefninaveric » 
flui  akcri  ftKritfiierftcs  ,acquintuf  in 
lbli<iuin,&  proiridivifo  uiriqwc  cpn- 
|ugi ,  fuxtti  conCiiecvdinem  pfavim 
|)^»ctgni>&  4lin^ii»mte|arcQfi7 
ccfla  pro  pri!na,j«f  ;fi!qiftda  perfooBi 
picCalrlAs  -Af  »<w/?/.  i^.*W'«.8+.  Vn* 
^altcro<:oniugc<ieficientc,  five  pcjf 
jwortco)  ,fivc  p<;raliqua^  ipcapacita- 
«ip  ^phtirtec^^tfp^ffltMll  tophyceur 

l^trum  nundperium  (uccednt  in  Em» 


(,iU'1<> 


fti  -1,  n  ,         ■    '■ '  i' 

.MdifOCMSvsiminvefHmrt :  /t  mnlli 
niecsii  extdMt ,  exftrMt  6(  revermur  *d 


fifirem  infnfirAtnri^nstMpr  rtfi/fliff^rfilt! 
4tnti4,9,ij%,&fe<iq,  .  5  01  Muab 
\^tfi9imr  fturtsjkmentis  ^,mtf  itjff^ 
Mmfttffimfmfitiftt^^f»  fr^ffmifmifteif^ 
^0mtifterimnixlefisfticamverstfimfre 
re^ecsktliter  yitA  nt  BccUft^t  c^/KgWI* 
9Smre^»ctre,n,%U,  j 

i,Ad€iifili<if9dm.k.^f^hf*Ppi^^^' 

Sntuetnm  tslis  Emfhyteu(ts  duret  tpnd 
mentAfterittm^Etde^u»  ErdfJ^i^f,  .df^S 
/tteteiitidi/tteUiritmfntilf^,  r 

9i Bmphjteiifts ,  f«MNi  niffnchns  0»ti 
fr^fef^ienem  htAehtt  %  ertit  e§  eenceff*  frg^^ 
&  ihtredHms  (^mbnfcnmjnejtrMjit  irreve^ 
xdbiliter ,  &  in  perpetntm  in  monsfteri^ 
mm  ^  etisift  fi fit  eccUfffikij,  eedtm  finin^ 

I?*»  »     f.|l       :.:>,•>'.       ■  •   '   ff»! 

f.>  iggiwirf»  ptimeminmMif^^ffi^lBm^ 
ff^f^U  *d  hjvedes  emrmtH^Hflfi^ 
ftmnpeiefl  ?  n.  iSj.  &fe^. 

2i§nefterinmfnuedendtcMf4xfHcceditin 
fnsiirslM ,  tiffm  nmn4tlnts  «nf^  freftfien 
mmiskehsit  &  iUf/jtnfsfm-  frmiimmitti 
fmeftifhm.WHkm  m*iersinm ,  ^«1 4m 
fsrtmertis  nstnrslis  ilUns  mensch!,  nui, 

teere  ^ni  tempereprifefiism*Mfri^mHiffi^ 

erit.  eod.n.  ; .  .: 

J^emedsi^tfni^u,  tfmmm»^^ 

i^fiffif^ftf^^smm^mms^  9i^^^mfm0^ff^ftfif 

fimfiit>n.t%4., 

.  Emphytenfts  pre  fHiS  ctnceffi  ,  tjndni 
mstMchus  hdhebdt  mte prefefitnem  fyifm 
.fii  tmfefSifns  msMsclnls^  vtxerii^^^ 

Jfi^f^^fmmmwsi^fif^..ssd^m.  mmmHtfl^f^ 

Emfhjtenfis^iminitienis ,  tftism 
^ecbns  inte  prcfeftienem  hiheh4t ,  trdmfit 
/miiiter  iti,  fttmjifft/eriimjnkeidem  mfm^  ^  -  , 

^m^fitiifilifmpi  emetfficnm.mi^  ■ 
(^fff9<f  yjss^iiif  tLccltfiim^  vel  pttentifrem 
ttiinsferntnt,  tnnfegt  in  m»nifterinm,Em* 

fhjttmsftiigisnmi  inffedimte,  tiR^K^- 
tmffjt9^il^\Kx  \  y  >.  j.  ,  .  /  oif.um 
.^1  :■'  .1«  .T *•  1  .V,*\"»?'  ^  M\iO  l3  .ir 
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JEc  quxllio  pfocedit  de  m6*- 
naftcrio  fuccedendi  capaci.  Si 
enim  fit  i&capaz  fucccdcndi » 
limut  ac  teligionis  io  M  pfoficetur,ii«ii- 
Ific  cjus  Emphyrcufis  vcl  .id  ejus  hasre- 
des,  fi  Ernphyccufis  fic  ha;rcdicaria :  vcl 
fi  ha?reditAria  non  cft,  ad  alios  vocatos 
iii  invci^uura;    ii  nuUi  vocacs  extanc» 
prorftfs  csiipirac  >  &  ad  domlniim  regre*> 
ditur,  ut  biMieMol»  laciustdeitpliaiiit 
%,  &  Sanch.  DnWSr^ 
7/^.  7.  c.  ly. 51.  Quando  autcm  mona- 
flerium  e(l  capax  fuccedendi ,  duple^ 
cafus  elt  diftinguebdus.  Primuscft, 
quando  IQ  ipQi  oeolUttliDiieSaapby^* 
teufis  nulhiiii  peAiiin«ftadfeftaBi,ne 
in  Ecclefiam  ,  &  potentiorem  transfe- 
ratur.  Sccundus » (juandociufinodtpa^ 
jftum  adje^um  cA. 
l7t .  Quiod  ergo  ad  pridrem  etAHAitri* 
aes^qttaittdt  fencente  «eMfet  Siehi 
r^Hr.  ^»-     Pfimadooet »Emphy- 
tcufimEcclcfiaftica  no  tranfire  in  mo- 
nafteriu  {  fcculare  autem  tranfire ,  & 
pertinerc  ad  monaftcrium  dum  mona^ 
diuf  ^ierit  Stcf^amis  ttmmeM» 

i  ftffiisrihm »  wtm.  55.  fite ,  &  mantuA 
c*jf.  wptjtfentfg  yH.ty.de  frthtthnibus. 

17J  Sccunda  docet ,  utranque  Emphy* 
teufim  advenire  poffe  monafterio  pct 
pro&flioii^  Bmpbyteotie,atciiaii}fie« 
fe^uc  teneatur  monafteriainciaannd 
cam  afe  alicnare,  fivcvcnditione.fivo 
alio  titulo  in  pcrronam  privatam.  Ita 
Mol./M»^  t-  difp.  140*  «Mnr»  17»  Rebel* 
f4rf,%,iik  tj.  tfttd^,  iSt «» Stalij,  qui<* 
t}usikcceduotquamplures,quos  citat,St 
ieqilitDr  Caldas  ^  potefiite  rli^endi  ^ 
tMf.  t.  n.\6.  quatcnus  abfolute doccnC* 
Ecclcfiam  folum  per  annum  retinere 
.  poiTc  EmphyceuAm  illi  reli^m.  Ac* 
que  idem  vldentur  ientire  Valafeas« 

ii  atij,  quos  tcien  ntfiititt,  tet.MN#« 
t.  &  Caldas  de  n$mimitU)$e ^  tf»djf.  1?« 
nnnt.  7.  14.  qul  docent ,  ncque  fc- 
cularcm  ,  oeque  ecclenafticam  Em* 
|)liy teuflm  in  moAaftfrtiiito  ttanAfe  > 


Dttcumuf,  «)Uiaat{Oi:]ti!  tt^dcmtir  val^ 
de  dcrerior  domini  condicio  3  fiqui- 
dcm  perirct  illi  fpes  accipicndi  afi- 
quando  laudCmium^  ^rcdeundiad 
ft  etlledominlttm-. 

Tertia  docet  ablbltitt^|^tm-lH 
phytcufim  tranfireinmona(lcrium>nec 
mcminit  alicuiusobligationis  dam  ali^ 
eiiandi.  Hanc  tcnent  innocentius,  Jo- 
annds  Andreas  ^Hoftienfis  ,&arthoius^ 
&  alif  apod  Sandief  fifrs  Mar.  la^ 
ter  quOs  BerOyak'^&  BorHittis  exprefl^ 
&  abfolucedoccnt  j  tam  Emphyccufim 
ccclefiafticam,quam  fccuiarcm  in  juv^ 
naftcrium  cranfire»  .  >  • 

Qsattt  deHl^  feVltiiMidi  diftiii.  tlf 
pttt  Inter  Bmphyteofim  leccIcfiAfkH 
cam ,  &  feculirem  ,  docetque  fec ula- 
rem  tranfire  abfUute  in  mobaftttl* 
um ;  ecclefiaftmm  veco  tranfire  rc* 
irotMitW|lk4'ii-ttelel^ie(tn«egtttiii 
Ik  cim  Hi90C^^H$u6  lenct  San» 
dles  di^  To^.  i^,  mnm^  ^6;  re^rena 
pro  ea  Baldum  .  Paolum  CaftWhffem^ 
Salicctum ,  Dccinm ,  lafonem  >  Feli- 
num ,  &  alios  i  eamque  communem 
«fli»  fiitetur  HCalAiiw  iHiiM  tmpi^,  i«t» 

«■m^  St  ttadtt  Asor  pavev,  lik  nl 
t*p.  8.  qudfi.  4.  Auguftinus  ilarbofil 
de  jnre  eccUfi^nci  ^t.  mmk 

41.  &  TambotfiiQ«  'iApi|«iv  Mk^amt 
m»  %.  dijf.  fai^«  .4»'  liMMf«  ^ 
Probacur  >  quia  »  cum  t|Mi  ftofeft 
bona  cranfcant  in  mDbafteHnm  >  nee 
aliquo  jutc  eitcipiatut  Bmpbyteofis  » 
non  cft ,  cur  ab  d  rcgtllaeicdpicnda 
fit  DUEMfenti^Mlfceiii  ^DMj^oto* 
ftatim  rcvocahdi  intet  cedenafti- 
cam ,  U  fccularem  inde  COnftat,  quia 
tiullo  jurc  cautum  cft  »  QUOd  domi« 
nus  dircdus  i  Offtterqu^m  Ecdena* 
tevoiStte  p«ffit  Edi0hycennm  in  atiotti 
translatam  |  8e  Bcdeii^  tanqnam 
quid  fpedale  indultH  fcft  di^la  reVO* 
candi  potcftas  intra  biennium ,  §.  1* 
JnthentitP  de  *titniti9ne  Em^ten* 
fts,  Nequeobftat^  inqott  Sa^es» 
^onAtloiietti  Attttlttl  diM£U  ted* 
4i  demioccijEi  t  4ttiA  Cbi  debel 


Itr 
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,  Qit«s  non  poff ct  ad  monaltcnfi 
^ranfirc.  Acccdit  prxtcrca  alia  ratio  > 
iqua:  mihi  clt  o^ntnaa  :  natii  <iuod  Enj- 
phy  tcufis  oon  poffictcans&rri  im  alia  » 
c  .  per  qufem  4:ondiili6  aDmioi  teddacuc 
Atcrior,  rolumproceditin  translatiow 
J*fe,^usf  ii-itpcrhomincm,  non  auccm 
,  inea,qua:ficpcrlcgCTP,ucinhacrcd^ 
/lecciianufn.  vcl  ab  ticeftat&i  vd  eti- 
4sb  iB«iim«  ^pr^criplk,  «it  cum 
Jg&cuioadvBcticXi^aaa^^  ffteftotftU- 

^enii  ,  KKV,  1  nHtn.  i.  traditque  lanus 
Jpcdaxo  jure  coramuivi  >  f*^' 
m9min*ti§ne,  ftum,  lu  obi  «Il08  CCfiartf 

,1;  VftAillatio  atitefli  io  teooaftcrium  pac 
pKofclToncni  monachi  fit ipfo  jurc ,  ut 
in  fucccfforcm  univcrfalem,  vcluti  h«- 
ipdcm  ab  inccftato.  Hscc  fcntcntia  no- 
bi$  magis  placet  i  .cttro  Ecdcfi«  ,  & 
faonaficrij»  tie  ^mfiafAivt.  Acquo 
Idooi  dieeiildum  de  tephyteufi  >  in 
QiMm  logrcflus  religioncm  ,  auc  jam 
profciTus  rucceflic ,  ut  cum  Sylvcftfo 
doccc  Sanchcs  /«/««.^r. 

•1»  ii  ^ddic  autcm  «4cm  Saoches  fl* 
poft  Bald.  Dccftim  i-fdin.Paulum  da 
Caftro,  &  SaHcec.  quos  rcfert,  fivc  Em- 
phyteufis  fic  fecularis ,  fivc  ccclcOaftica 
ponrcvocata  abEcdcfia,  duraturam 
^pud  mQnaftctiam  (blnm  pro  temppcc 
!ni«!.eMMcbi*  lOftac  ufiisfriiAuc ,  ac* 
ifliQ  iUo  pK>rtuo  reverfuram  ad  domi* 
num  ,  vcl  devcnturam  ad  fequtfntes 
vocatos  ,ficxtent.  Ucindc  «.  5^.  fub- 
dic  pradiiftam  fentcntiam ,  quddBm- 
phy  tcufis  icaoftat  iofoooafteri  u  m ,  io-: 
tciiigeodaibeflc  dcEmphyteufihaerc- 
ditaria  ,  quae  potcftad  cxrrancos  cran- 
firc:idquodetiam  tenet  Molma  i//^. 
+2».  ».  2.  &  Tapia  i>  AMbtnt,  ingrejfi. 

,  CstoruD^,  fi  Qmnlntetilii»  quam 
n^^cbus  antc  profcmonem  habc- 
bat,  erat  iUi  concelTa  pro  fc,  &  prohac- 
tcdibus  ,  ica  uc  etiamad  c»iranco8  d«- 
ycnirc  pollcc,  tr^ nfiw  illam  io  perpc- 
tna^,  &  irrcyocabilitcr  in  monaftcri^ 
jijf[J|)cfeq4ac»,]^vcccdefia^^ 
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titmcTitoSanc^.  ^ a}.  ».  poH 
fiarth.  in  ^uthent.  in^refi ,  tn  i.  leH. », 
37.  Ctd^  ie  jtcr^ftMllU  Ecdtpjs  ,  &Be* 

rdy«m  r^^  i^^4f^«ff«  >  9%  4t9*  4p 
f99lmtH»iyus  \  ^nia  potuit  concedeo^ 
putarc;qui)d  fbrtcillc  Enr.phyrcura  ha* 
bicurus  cflct  ha^rcdem  monaftcrium^ 
quod  rmnquam  pcritk  ||| 

Quaodo  outfimfim^tiytailis  Moii 
cfletiicreditaria,  ioqoapoiretiticcc^ 
dcrc  c:ttrancos  ,  docec  Molina  drtfu 
difput.  <}.8i.  nntm.  1.  &  Sanchcs  diciocAf, 
1;.  num.  fp.  non  tranfure  inmonaftcri- 
um ,  cum  000  ftcdc  vocatis  id  lllam  1 
|<NlftatiiD)  moiiaalwprt^ieoic^iik  eaoi 
fiicccdera,  qof  io  iOTtftitura  vocaotuf, 
&folum  quoad  commoditatcm  pcrti" 
Bcrc  admonaftcrium,dum  monachus 
vixcrici  fi  autcm  monacfaus  aliqua  mc<* 
llorameota  fecetat  in  iprateEiopby*  . 
ceutica  jince  prof«iRonem »  ftddQtkt  ct* 
taci  Aucfaores,  fo!vcndam  cffe  motaa'^ 
fterio  corum  xftimationem  ,cum  per* 
indc  ad  lUud  fpeAcnt ,  atquc  cxcera 
profefti  booa ,  io  quilras  ibocedir.  Hco 
ttoMO  refblutio ,  quacenus  negac  trao* 
fitum  cjufmodi  Empbytcufis  in  mona* 
fterium,  mihi  vidctur  falsa  :  nam  mo«- 
naftcriu  fucccdit  funplicicer  in  maio- 
Mcum  (iit  mooacbi  iaHitbiium  ablqiio 
claufulafeiigiofos  excludeotc  ,  oioil 
obftancc,  quod  talis  maioratus  non  fit 
hsreditarius ,  ncc  ad  extraneos  rranfi- 
re  pofilcjuc  reiatis  multistraditSaoch. 
d,  €4f,  15.  ir.  «6.  qui  inde  btoe  docec  J». 
s/.iUam  efle  jadicaiidom  pcoiimiobni 
B4focced0Odnm  in  talcn  maioratum , 
qni  tempore  mortis  natufalis  illius 
monachi.non  autemqui  tcropore  pro- 
feOionis  proximior  fuerit  t  crgo  fimiii'' 
ler  faccedicmooaftcriom  io  Sm* 
p|iyteollm»i|oaaois  don  fic  hmdiaria» 
qua;  tranfire  poilic  ad  cxCfaneos:maxi* 
mc  A  fic  hacreditaria  mifte »  uc  pro  dc* 
fc£dentibusbaBredibus:qu£e  cumdc^e- 
lasur  jure  hsBfeditario,  oon  eft  itaalii^ 
gatapetfonis  ad  cam  vocatis,  ficut  ma- 
ioratus,  qui  folumdcfcrtur  jurc  fangui* 
.nis  *  atq^e  cpcpado  £c  providcntia. 

Acce* 
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AAAttt<J?t  rario  i  pHori',  quia  mona- 
»84  fterium  fuccedcn»  ^jcrlbh?  monacHi 
pfofb]6tcmporc  vitas  ipfius  monachi, 
non  tcftf<frcur  fucccdcrc  ut  pcrfona  fim^ 
plicitcr divcrfa ,  fcd  ut  concincns  pcr- 
fonam  monachi :  quo  fit ,  ut  in  confc- 
qufffiriaiti  «ihs  perlbftif  rctineat  omnia 
bona  r&  jiJ'^ .  qu« ad iUum  pcrfonali- 
tcr  fpcAabat,&ieomortuo,illaamitcat> 
tir  videmu5  in  ufufrudu ,  qucm  mbna* 
chus  antc  profdfioncm  habcbat,  qul 
hcct  fuapt^  natura  fit  perfonahfRimdJi; 
«c  it\ihime  tTanfuorius  ab  una  pcrfona 
in  aUam,&fic  cumvica  ufufruAaarij 
extinguatur»/.  t.f.     mfufrni}»  ;  acta«L 
men  pcr  profcllioncm  monacht  in 
ipooafterium  tranfit ,  &  apud  iliud  ma- 
ncc ,  quandiu  roonachus  vivit ,  uc  fard 
probat  idcm  Sanches  dtSl«  lib.  7.  in  De* 
e4i»g,esp.%^.  kfiuM,  +g.  crgo  qudnvls 
Emphytcufis ,  quam  monachus  habtf* 
bat,  non  fu  conccflapro  quibufcun<* 
quc  basrcdibus  ^  fcd  caDcumpro  fitijl^St 
defccndencibu$»id  non  obAat,  quomi*' 
nusinmonaAeriumtranfire  dcbeac,  £t 
pencdiilud  manere,  quandiu  mdM<« 
chus  vixeric ,  Cum  ptfinde  fit  mQner^ 
pencs  monaftcrium  rationc  monachl 
in  eo  contenti,  acquc  penes  ipfuin  mo* 
nachura.    Imo  Bcroyus  fupra  citMm 
JMf«».  4io.ait,fuftirtcri  poiTc  ,  Bmphy- 
tcufim  pro  filijs  conCcfFam  tranfu^e  in 
perpetuu  in monafteriu,eo  quod  mo-. 
Haflerium  habeaturin  perpetuum  loco 
fihj.  Hoc  tamen  merito  rcjicic  Sanch^ 
fifr^t  Mtm,  i^.  quia  monaAerium  non- 
habctur  loco  fih)  ,  nifi  in  cafibut  jure 
cxprcflTis ,  qualis  hic  nooed ;  flcira  fo«. 
Ktm  ad  vitam  monachi  (peAxre  cjuf- 
modi  Emphyceulim  ad  raonafterium 
docent  Deciu$,Arctinus,8t  aljj,quo$ci- 
(ai,  &  fcquitur  idemSanches,loqden- 
tcttam  deEmphyteufi  (cculari  ^quam 
occiefiaftica :  confentit  Caldas  W^.  r^ 
mtvAtione ,  ^*>c/?.  19.  nnm,  p.  Et  fachint, 
^uasidcm  Caldas  tradic  cip,  ti^de  f»* 
t*0Mte  tligeudi  ^  nitm.  si*  ubi  craAlt, 
an  Emphyccufui  .«Ucui  cooceiTa  pro 
i  pfO|  &  fiUjs  ab  co  nacis  tnuilcat  ia  xqq*  . 
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naftcriu,  fiille  religiond  ingrediatur.» 

Scd  quid ,  fi  Emphytcufis  fucric  no- 
minationis  ,  quam  fciliccc  dominus 
conccllic  cum  facultacc  nominandi  ad 
illam  aliam  pcrfona,  quam  rccipiens 
volueht,  Vc!  unum  dc  fuis  filijs ,  auc 
confartguincis  ?  Mol.  d.  difp.  4.82.  aIl  ' 
fn.  aircric  tal^m  Emphyccufim  non 
tranfire  irt  hionaftcrium  ,  nift  tantum 
quoadcommoditatem  ^to  tempore  | 
quovikeric  monaclius  ,  qui  cam  antd 
proFcffiortcm  habcbat,  idquc  fi^x  ta^ts 
Emphyteufis  fit  hajrcdicaria ,  fivCtantQ 
cx  paAo  &  providencia.  t)acitur,  qui^ 
alioqui  rcdderccur  dcteriOr  conditio 
domini,quod  jus  non  permittit.At|ux- 
ta  fupra  di<fta  tcnendu  cft ,  iranfirc  fim-  ' 
pliciter  in  niOnaftcriu  ^rotiLpore,quo 
Vixent  monachus.  ficut/«^*  namerfipr^t- 
rf</r/7//deEmpKyfeufi  non  hajrcditaria 
didum  eft  ob  rationcm  ibi  ft4du<f^am , 
qua:  etiam  In  hocCafumilicat,  iit  con- 
fidcfanri  crit manireftuni.  Uet  oBftac, 
quod  Gomiitio  domini  rcddltUr  dcCeH- 
or  i  nam  hasc ratlo  rtoh  valeC  ubf  agituf 
dctranfituEmphyteufis  eX  Vi  legfs  j  Ut 
fupradiftumcft  n.\%x.Md  finemAn  pra- 
fcnti  aucemtranfitEmphyteufisin  hiO- 
naftcrium  ipfo  jure,  &  non  eJt  difpo- 
fitione  hominis.  iJtrijm  autetti  Mona* 
chus  ,vel  monaftcrium  ad  talem  Em- 
phyccufim  nominare  poflit ,  qui  in  ca 
fucccdat  poft  mortcm  ipfms  monachi, 
dicetur  difp.fetfjea  t.fub  n.  \  4*  ,| 

Qiiod  vcro  attinet  ad  poftCriorem 
eafum,quado  in  cficeflione  EmpKyteu- 
fis  eft  adjed^u  padu,  rte  trattsfcritur  in 
Ecclefia,vcl poCerttior^ ,  aliqui  cenfcnc 
non  cranftrc  tunc  Emphyteufim  in  mo- 
naftcriQ.  Ita  Valafc.  d.  confnlt,  toi.  j».  8. 
ijbi  aic  ica  fuiife  judicatum  in  ScnatU 
Lufit.  Cz\d.de  renov.  ef.  19.  ».  i^.  &  alif* 
Probant.ctuiaalioqui  ficrec  tfanlatid 
cootra  pa^u.  At  Sanch.  d,  c.  15. ».  6^, 
cum  Pcho.Sylvcft.  Beroyo,&  alijs  op- 
pofitii  fcntiteltc  verius,  eoquodillud 
pa^u  intclligendu  fic  detranflacione, 
quas  fiaccx  voluntatc  poffefforis ,  &  ifi 
pcrpc(uU|noo  autem  dcilla,qua;  ficex 
Rr  ;|  difpo« 
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dirpofidone  jaris  in  confequcmUm 
jaraBslaitunis    rionCB ,  ^  pro  g)u$  v  ica. 

Ciam,,  quR  m  f  iis  docu  of  a  ^ 

•^pt^a  ciocucrAC ,  inu}hgcn^.filTc  dc 

^  .fVrix»  EniphyUufis  tTArffeAt  a^^ff- 

.  I       ••-  .''.K        :  '..'y.Jfc  :«»  ^ 

•  •  •   .  .  •■«Ca/    j  •■.»•        .  h  ,K4i\\l>i  ^  "•  f 

^m^byteufts  fecntms  ft^fHcitinhmf^ 
d^4ri4^if!t4  ad  ht^edes  t.x4f$ftf9J  iimM»i*> 

.    Trmkim  iMfteM  ffc99:fri^d>ii^mmii 

Wfm«Aiitmvf  tmt  fimphyteuftm  itt  fojfnkm 
«tf»  MAftfffi^    Memtr  ..  . 

trtfifcs  depenift  fot^ ,  trtnfirt  tdfifam  , 

s^fm^iiinkmfii^tttj^miM^Mi  h 

.  VtrnmyCp^ftfcm  Em^ff^iewfi  rn/efm/Hctty 
qn^  td  re4fJ  tfdrnfftff  dfvenin  ft^i 
rpftm  ^c^{itjtff  ^4^if$rtiy9imdt  f  mim^ 

£itif!fifyfi^^Hmti^*r^^ 

f^fiftmi^ff  ,  /ive  ecvhfii^fCA  t  fed  den 


It  P«f»  m  Eimphytculi. 


fUij  ejtu  ,        <4mfitift  frimfm  fffM 

1^jjfjftt^V9f(iiiMmfftffjf^ffilff0lf^tif^ff^f^0^i^fff^ 
"^y^^!^  ^^^^f^^tf^filfXM^f^ltlt^^ff/^^ 

s?}  hoc  regn*  LufitAntA  netfnt  ift 
£mffifyieufim  ftf  tfntfiUiHm  inftttmtAm 
^iedtre  fefjimt^^itdftlit  tttt^fm  Admtf 

^t€t:,i^mfm  fmili^mxwdmm^\ 
j&t!  cftm  M4m  mmjmkifit^imiM* 

memn,  191. 

\  ,c  f^e^t  £tnfffyttiifu ,  qif4ff0it  flHtfi  dt^ 

mtim  ^d.fttfrgffm-^iM  fifttim,  ntmtrjtm^ 
jfilffX  tfmm,fiiiffK^Jis  ^  ftgUm^Mi/* 
m.fiMi  nttnmitdftiitcm  ,  ifittnfin^^ 
^imffltitt  vixtrit.x  fec^  dicendm,  fi  ft 
Vfmd0i<^**      ^tmimmmtjjlfiftyti  pm^ 

f.-.-^ftfff»  MNMi  Xi(fiuim  Jf^fxetffi^^ffm 

§jifjmffifiir.  iMm.        ,<.-!r.,/.'r.  ,  ■ 
diHs  tmmMdiittf  fmimt^  ti4ff* 
cTtm  ijferfrefsr  prohibita)» Jie  k  tfmcHhiff 
f-tffif^fufim  dttnagi  i  $,  tfi^  .  r  .  : .  J  - 
A  ig§lfif)i9ifft^m$mi»uimis  ftmdmfi 

•ffmftfiii  mtmtimimMdikfrnf^ 

*f4fi9:fiim  4mimm^,mi  ttmf^fkttnmd^ 
mdr/  t'  iilim  tamen  ttmrnaditaf  sd  ^ctnH 
fft^tt  k  futndim  dritfi^iiemt  mvii*  tiwmi^ 

^^&ff(f.       .    .        .    l    .rr.i.i'.-.  ^ 

.  y£mfhytmmitiiAms»etimmit(lkmmi 

iiifistfs  v9»ffti0Mfmuine  sdEmfdktitmm 
/im;  &  ji  smteftMmimirsi,tMltimmf»§^ 
tifrtdditMrmmU§^  ftdsmfetunditmim  l.n»t 
Jijmim,  Hmc  Jutmtmmm  frnctdit  de  tjonfi'^. 
ttffhmtkmmtiAiUmii^  fsOm  ,  &  fimit- 
>V^idelrtnr»tdm  fi0§  fer  dififfitiiitimi 
imffsviv»s^e§dmm,  1^4^...  ■  .  x  j 
fifm  ftrcifims  cmmeditAtem  Ent^ 
fhjfUtifis  ti^  imttrhm fsia/ete^ftmfiMtmk 
tlmiitsdireffk^M^it^^  i  .  .  .  M  ut*^-. 


ffmmt^  fim:ifdhmK^tei§it>^ /^fbmm 
trtrtfedt,  five  nm  trtitqit4S,  fimmir  itdil^> 
Ifm  fft[i»nt  meliwAmmtA^  t^tujmts 
fhftenfiMM.mflfyteittSytfei  tjm  imredi* 
imfUmimkmmsi  J&sfmmd^fiim  mfimmt*\ 
^^'l^V^^^Pl^lMrf^Pi^ttMMiMWRRP  ^^Mjprtj^^ ^^^^^ ' 
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||IO  Ro  fcroMtiioiieritpiiitoiaracIilii 
-TfiA.  IfiiPphyceafis  ftoiiUri^  fim-^ 
. :  •  •plicicec  hatr^ditaria ,  qusc  ad  hae- 
te^t%  cjttrancos  devcnirc  poccll.traa- 
iit  i(i  fircuro*  publicacis  Emphyccutso 
bpnis.  lca%«Mi9UiMMrDeAorcs«Mo-i 

difp.  %^9.  ceff.  $am,  t^.  Azot  fsrt.  u 
itk.,%:(tp.  it.  (^«4^.  ti.  Farinac.  in  fui 
frdxi^  tfimt  ikfsrt^  u  i^e  AtU(lts  ,  & 
fdtHf ,  f lu^  t/f,  fif f &  pluMS  alH  , 
^0scxi9C.i  0ci  £eqi»Utir<Saaek.'«liiiM 

tff  Dfcalof^iim,  Ub.  x..ctp.  ip.  ».  j^.  Ra- 
tio  eft  ,  quia  Erophytcufis  fimpliciter 
hicreditarta  quci^d  tranribilicacem  ia 
bas ,  vcl  il lai  poribnas  ooh  dtffort  a  bo^ 
9islib«|ji,  «Q  fcptf>inJ!iacjiait»ria  ad^ 
^flCttinus :  ei^go  cranteuntibiia-iCflReria 
DOfjis  Emph)tcucaj  in  fifcumi  quando 
illjius  booa  gcocraliter  publicancur, 
ilja  «ciam  traoArc  dcbcc ,  fi  aliqmsfpc-^ 
^\\%  prohibicto  fi»n  «MiteeiCT^JiiilIil 
aaceni  obftac  ^  quahdo  tatis  Bn^phyceu-, 

-  I|scrt{ccijlarls.  Quod  fi  oppothMtfiA 
4Q9incitc  potcnciorem  >  &  confequen* 
fe^ijpenferi  pcrfbnfim  prohtbium,  iil 
qHtm  fimphycetifi&cranifitiacar^-MCk 
pondcc  fam Sadch.  diS^  «i  25»/«^ 
•  cum  dicitur  Bmphytcufim  non  poCfc 
transfcrri  iA  potentiorcm  tnteUi^iper 
C¥>fitradkumi  fioii>aatem  pecdeUdanir 
A^4tr  ti«ttitoulMn~SaM£')«iiiHirx  «««i 
Cfntck  aliis  i-^nH^d  domiitbitf6tKlitio 
teddatur  adco  dcterioe  kbfque  ejut 

j  ,  poteft  Cogl  fifcus  ad  ittftatif  iam 

'  ipj&us  domini ,  uc  Emphyceufun  alie^ 
nec  in  pccfooam  ^  f{oa6  no^iit  ita  po^ 
IKltt(>  aetot^pr ivilegijs  gaudiBils;  BrH 
tlAneC  apadxBfcitro teoeri  hitno  ad 
prseAanda  omnia  jaradomixncaUa  ^ad 
l^x  dcIinqticol^tdDcbaxar  ^;quiaruc<* 
c^dcns  locoaltorius;  debec  eodem  )iu-e 
mi «  ;^  iV  y  iimtiif  Jlts.  ^  JiMkfftUr  jartit 
fff  iii  Cacterum,qu6d  poifillScdgifircus 
4^4^Bn  Emphyteufim  aUenarc ,  mihl 
^idctur  anCect\ttnabf<}uefuffk:iencifan» 
iiifl{n&oto.  ■  .  *v  .  V  ...  -  •> 
1^.^  Sccuad«i^?»ticiaiif>*jQjiaovis«»il« 


li  t^r^intt  &  probabij^  G|;»Binphy- 
feeoAm  ecdcifiafticain  fimplicitof *  - 
rodicariam ,  que-  ad  extrahcos  dev4i> 
nire  potcd  ,  non  tranfirc  ad  fifcum  ; 
fcd  redire  ftacim  adEccicfiam  ,quan- 
do  ddioqueatis  bona  ;  CQpfifcancuri 
t>ppofituni:taniieil  cftvehmii  uc,ieldb- 
tit  maltit^tfAdunc  Farioacay/^4i^)0t,[ 
y+iC^T^i  &Sanch.  <fi^i»rf-f.  jf* 
2]».  Quia  nullibi  reperitur  ptrivitegt* 
um  Ecclefix  cooceflum  ,  atjiCiHlmPdt 
Eniphiyccufis  noo  p9iblicciu&.:r^to^ 
qiMd'  Ofkpofiut  ienceoci^^iiNmretiil^ 
legaflCMrf  •  vr/  vera  etntigerjt  ^Htm* 
iibet  rem  ,  jtathiiu.  de  alteoAt.  (jr  Bir^* 
fbyteufii  ubtEcdefia;  datur  opcio ,  att 
velic^are  confifcaciopi  ^  ^habefc  61« 
flum  BmphycmilanHr^yei.fMril.fiai* 
pbyreafiirt  ad.  a^^DljloeaibeT^^^ftrant 
potius  fententiam  confirolatJ  fiqui- 
dcm  fapponit,Empbyteufim  tranfijf- 
fe  i.a  iiii:ttffl.t  aiioqot  00/1  r^vocaciOi 
fed  ftfendideilOitMliefiifipi^bMiifil^ 
dcfia;  conoedcirecar, nec  adlitlMieio^ 
reftnaao;  id  MiriHl9aAi«j«nro€Mtf< 
poflTec* 

/  liEmicitit  aititeiii  hanc  ftotentiath 
tirlnac»  fnfm  wkm,  fr^  Sadobi  <^4^e 
«•atoae«j|iN»j|6ljqMidMliJ«^re^  , 

fcruot ,  ot  f6Kin  pcdcsdafr)  n^tfjkndil 
confifcatlo  fit  ^  iudice  cccIcfiaiHco; 
^kin  p1ace'c  camed  h^c  ltmicaciO>  ^ui;! 
nolium  pro  ]ea  a^Stsaf^^  tutc  appareii 
fiiiidaiiieuii*iia;Trila|a^!tito  tHufiQ&k 
reiilctnoC  <  Ocdiilktdaet.  Lufifcaiij^  fldi* 
var  f^ecdjjilationis  Ubi  tiii.  i,  f* 
ubi  pcr  crimcn  h^refis  paH  niodo  ad<t 
dlcitof  fifca  regio  BmphyteufiSjeo4 
«plefiaftica^i  qasd.ttaiiflietMnll  iptf^e^ 
redem  extrancumi  atqde  EniphyceU^ 
fis  feAllari<;.'  &  idem  decidiAir  prop«' 
Ccf  drtmcn  laefx  maieftacis  humanal 
etdem  libr$  ..^^  iiti  6,  4,  ir*  »«vaca^ 
ta^liad  iit  patte  «enttqaa  OedaoiltlM 
lih,  f.  tif„  4.  ubi  habefatliitir.^ 
quod  propdrf  crimeo  ixfx  matcJfhH 
'tts  amitteret  delioquCns  Emphyteufuit 
xcdefiafticlm  ,  ftatimque  taiis  Emr 
,(by«eufi»  ad  Eccle&afla^  ^c^deeaOi^^ 
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Axflefii-  O|«ioiieai  iilMn  Tdvoca<i4i  > 
■56,  «{  alii  «pud  iiandi,  ^iif?^  c^/»  19» 

vocaftrfi  pwc/tas  ionititwr  ,  procedit 
<lcEia|ihyteorribusccclcOafttci$ ,  qase 
tunc48Miu:i«)  ufu;  nondum  autcm  Em- 

fM«l1fiififce'lpcrmittebaoc«r,  Oppoy 
fftaiil  )MRtttt  verius  efle  tnetitodoc^ 
%t.tH3t^,  4hfl^  rtf.  <9.  50.  cum  Caf di- 
HtU  j8aldo  >  Sa4iccto*  &  alijst  ^uia  lex* 

^mmM»^m»i  ubt  £»cuitas  revocandi 
ininiibiennium  fimpbyceanm  confir* 

'  catam  Eccicriaconccditur.foliimpo» 
teft  inTCliigi,  &  haberpi0ci)mtn£in- 
{Aiyceufi  y  qutf  ad.aGtnneot  trislife' 

'  pOcdt''Nami,fi-  fioil'ic  aanfitoria  ad 
h«redcieicrancos,nonrucccd!t  in  ea 
fifcuSjUlcK  diAis  conftabitsSi  ita  non 
potcft  in  ca  habere  locum  faculusrc- 

'  vocandl  iiiam  a  £rco  >  cum  ia  iUum 
aiMi<cniiifieflc.,r' 
..^-  -  ftm^  eoDclufip.  Emphyceulbf 
qijjpaonefttraoficoria  adh^dcs  cx- 
crancos»  non  tranfiiin  fifcum/ivc  ca  fic 
ieoulanS)  five  eccleiiaftica  i  fcd  tran« 
fic  AviiBi^  i0  (^^uftndli  tA  om-tncttii 
ios  i  qiBicapiidbi  fucrint  AicoedendHir 
iUam^^ir^utein  Dulii  fuperfiht  »vo<iati , 
quicjus  finccapaccs,  rcgrcditur  ad  do- 
miouai  dicefWuQ.  Prima  pars  hujus 
•OBddfionu  >^'ii(b6d  ^oet  djnimbdl* 
BoBi^byctfu^  noii  tcanfiNi^.  tii  fifcunif 
•b  omnibui  admittitur  tanquam  indU'' 
bicaca  >  ut  apud  infira  citandos  Tidcre 
Koet.  £t  ratiocft£aciiis  exgcnerali  tc* 
«1«  coininu  Dtcerv  rete  pta  y  q  udd  laiUlft 
poot:^qo«  od  exaantot  .denreoice  non 
poffisdc ,  in'  fifcum  craofeunr  >  cum  fit 
peetboa  cxtraiica.  Sccvnda  pars ,  c]u6d 
Ibilicecibatim  cranfeac  in  fcqucntcs 
^iRycacoiijqul  jfiteciat  c^paces ,  tradkuc 
'4iMU>^^Utm^i.'  Stft«ii.iMvdf« 


«9. 0.  %4«  &  alijs ,  quosTefeniot :  atmij^ 
ka'  pPd  Emphytcud  feouldtt  deCci^t^  dfi 

tur  /ib.  ^  Ordin.  litft.  tit.  6.'$.  i^.tJ* 
Ratio  vcro  tam  pro  Emphycciifi  fecu- 
lari,qu*m  ccckdaftica  c/t ,  quia  niiJfsi 
^qtiicas  paiittN'>  utt  quandoSlnDh3^CU« 
fit  noo  foteft  franrire-iid-lifcuin)  pti» 
vennic«)us  fiicccfifonepropttrctimeii 
ahenum  fcqu«mcj  vocatl  ,  qui  ron 
funt  ali^sincapaccs  illius.  Ncquc  ob- 
ftac,  quod  itKs^,  fiUtU ,  iHrf.fi  verK 
fiikUfdepjmf;,  ie  «^oMKiw  mnn  IM^, 
atiBftacisin  Poncilkeibfk  ftatuatur))^ 

r4  vfrv  feud* ,  iocdti^fffs,  &c.  a/ijui-i 
{  Eccldfijs  obtiftrt^fit  eif  ij^ft  jure  fftVd* 
ttu  ,        J/irerr     EicltfMS  r<vertAMur  x 

libi  noioiiie  lootiiDHfi  ecltnn  Emphy*> 
teufea  icompveheiidifptQf  9  .ntm  bocj' 

Ibium  proccdit  .quando'  non  funratf|' 
vocati  ;  in  quorum  pr.Tjudicium  non' 
debec  intelligi  ,fuifle  uHum  privilqgi* 
irai  EDdefltt«OBedlifnri«^  tdntcaf 
litsquitati  repugnet.  Tertia  tandett^ 
pars ,  cjuod  fcilicct,dc(TCientibus  voca-: 
tis ,  rcgrcdiatur  di^a  ErrphytcufiS- 
ad  dpminum  dircdum  ,  traditur  ab 
ufileni  Dodoribus ,  &  conftac  mani*- 
feS)^iiuini,cuai  non  traolett  inififhiin,  • 
neque  in  altqneni-iwcttum  ,  neceflb- 
cft,  ut  vcl  pcrmaneatapod  delinquen-^ 
?cnj,  veiregrediaturad  dominumj  fed- 
Qon  manfet  apud  dclinqucntetj^ ,  c£iai^ 
ItointiibosbonitpPhr^iviergo  rcgnfii» 
diiEor  ad  dom  inu  m .  Ei!  kt  habctet  di  f  ;> 

v^, &\%,  Ordin.  Lnft.  • 

Addidi  mfecunda,  S:  tertia  parrc,^ 
tradit^  concluf lonis,  ioqucodo  dc  vo*  ■ 
Gttit  td  cB6ltni  Bnpfa^cenfin»,  ptMM^ 
lkm,ijuie)us(int  c^eei ,  proptcr lilioa^ 
cius,quicommifit  crimen  lafa  maie^' 
ftatis  humanflf,  qui,  Hc^t  fint  vocati  i 
funt  incapaccs  fucccdcnd^  in  di^flam 
Empbytsufun ,  5  per  .oltiotin  voluti^ 
taieii^teftituta  fit,  otfdferticlMlim 
fupra  ».  8  &  Sanch. ».  a^»  quria  nerhinl 
cx  tcftam  cnto ,  nutab  intefiato  fu^<:eA 
<)crcpoflunt,uc  habceur  i.  tfuif^His  ,  e^ 
sdUgemhlimwuiefiMtit :  &  Ordii^ 
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plkyteiifis  iftfticttta  fit ,  uc  orditiarf^  cd^' 
lliigfC  ,  In  «am  poiTunt  ruccederc  fiKf 
tAlis  delinqucnris.ut  notat  Mol,citatus$ 
<j^\let(iem§.  i;.  rcddUntur  omninoLn^ 
capaces  ad  obtinendam  rcm  aliquani 

CMn  ^trt 

Vivos,c)u^n)  perukimam  voluntatem^ 
qfUandiu  fue  priorifamrr,  &ft.itul  rcRi* 
tuti  non  fucnnr.cademq  j  pana  cxccil* 
dicuf  ad  ncpoccs,  quorum  avus  didum 

cribifliMaiiific»' Gouk- illiiabut']t«icem 
aulco  mttiasagicurcademOfdiittcio* 

Be  di^tit.6.§.  14.. 

)t  Qtiarta  conclufio.  Lic^t  ErfJphy- 
teufis ,  nua:  adcxtrancos  dcvcnire  noil 

-  potdft^fhfiftttmilQWI»(mreac,caiaeii,ff 
fic  IbdtttaHi.petcilittAd  fifcum  qaofld 
conamoditat^m ,  quandiu  dclinquens' 
Vixcrir  t  fccu^  veto  diccndum  de  eC* 
defiaAica  ,  jure  dommuni  fpedaro*' 

'  Primapars»qu6dfcUitiecdtAiKinpby- 
tett(N ,  fi  fie  leciilifii,  rpeaetadfifcuia^ 
^tioad  comtnodicit^m » tri.dttur  (ioitto 
«onlter  ^  Doftdrlbus  >  ue  vidcrc*  cft  a- 
pud  f?anch.  d.  cMff.x^.n.  n.  ubi  plurcl 
«cferc»  &habetur  cxprcfsd  lib.^,  Ord^ 

modtCA^iliftisSmphyceufis  ica  fpeAa- 
bat     dclitiquentem.utpoirctcanil  pro 
tcmpore  vitefi  fuis  vcndere  ,  &  allenare 
ui  quemiibet  e^trancum)  i  n  fifcum  au-^ 
ism  trllAaiiilt  iMmiftbetA^diii^i^ 
tli,  <fdftld  ixiHmtA  devcnlre  tx>te- 
fiint.Seeunda  par^  Conclufirjnis,  quddi 
icilicct  alicer  dicendum  ricdcEnnphy- 
teufi  ecciefia(lica,f|^c^aco  jurc  cdmuni> 
»011  eft  «ld&  09VCft  i'iHi'^M  contM- 
dicont  MoliM  y.  difp.  481.  8t 
quidam  alij  apud  S;tt)ch.  dict»  et^.  19* 
num.  2».  E*m  nihilomlnus  probahi- 
liorcm  judtcamus  cum  eodcm  Sanch, 
d^.  mim^  tt,  &  iduIds  alijs ,  quos  ibid. 
nfiBrc:qo$im»eciamfelatis  alijt,tuecilc 
Fragor./MM).i//3»«f.  f.  4.  t^.  num,  7* 
Quia  in  diHoeif.  felicu  ,  verf.  ft  qUa  vt- 
rh  ydepdnts  ,i0  6,  cxprefs^  habctur ,  ut 
feuda ,  &  locaclones  ecclefiafticas ,  fub 
^iiibi»  £mpbyceuf«i  coiiciiiciidtr  1 U* 


V.    VII.  47f 

ben^  adfec&lcfiani  fivertantur ,  quan^ 
do  pbflefibr.  ob  critnea  itefy^  maiefta*- 

tis  in  Pomificem  daxnhatur:  non  re- 
vcrccrentur  aurcra  iibcrd,  fi  fifcus  fru- 
Aibus  p6c»retur,quand!tt  de!inqu5tj»$ 
Vivenet;  Dilci »       catnamm  ffe&ai^i 
i^aia^ltirttluficaiio^dMr.-AK^.  M/  tin 
I.       babetuir ,  Ut/i  haerciiaia  iMbcie 
femphyceufinl  ecclefiafticahi  ,  qur  ad 
hseredes  cxcraheostruhrirc  noo  poflic^ 
&  rcverfura  ficad  Ecclefiam,iliam  pof-  . 
fideattfifcttt ,  cjufqu»  ^tiAei^perd^at»^ 
qttandia^ihsrecicus  vixerfc  ^^ac-tdiBm 
proptcr  erimen  Ixix  maieilatis  huma- 
uaj dccernicur  eodeml/lt.^.  tit.  «5.^.17. 

Adveftit  autem  Sanchcs  cum  alijs, 
qoot  leiiMCi^tr^.  if,  !ij.  ci&m  diw 
eicQt,  "Hmpfi^tiliM  ootitfanfnnriam 
fld  exirafiBos  ptfrtirtere  ad  fiftrUm  qtio*^ 
ad  cdininoditatcill  ,  dum  detihqucrls 
Vivit ,  intdlligendum  rire » hifi,ultra  ta-  • 
dtckm  pMkibitimiem  juris  altcnandj^ 
&mpliyciitifli«)^«^  aiia*Tpedatit  proM< 
bitio  elds  alienande  s  quod  mmt  is}iil 
fpecfatis  prohibitlo  id  opetctur ,  ut  ne* 
que  ijuoad  commoditatem  alicnari 
poific.  H^c  tanien  hmitatiO  toihi  ofl 
diffi<iifiB,cuni  p^rrdMttlatiOdem  foliu* 
c6moditatis  in  cxrratieum  tiliiio.incM 
do  ipfa  rcs  Emphyreutica  alienetur, 
nec  in  pMxl  Ctedo  obfcrvari  hanct 
Sanch  Et  lliorum  opinioriem  »  pro 
qoa  iftiam  ftatoim  alijs  Briccoa»*.  tmi 
p0tuit ,  §,  i,  a,  3e.  dt  kcit^i  h  ltt|Ql{ 

Qoirtta  conclufto»  Sl  fimphytcti- 
r A  fic  nominacioois,  ocm  traofic  in  fif- 
ciim » eh^ritMlbmiintitttiii  «Ie6  libob 
tB»uc  ctiii  eiicrfiiiettiuteam^iomina- 
ftpoflit^coinmodiui  iamen  ilitUsad 
fifcum  fpedat ,  quandiu  delinqucns  vi- 
vit.  lcaMoh  difp.^%%,»i  kltim.  RatiO 

Ei^Oris  partis  c(l  ,  quta,iicdc  ejurmodl 
mpbycettfis  tranficoria  ftt  ad  enr»* 
ncum ,  qui  ab  Empbyteuta  nomlnacui 
fucrit  $  attamenneque  fifcus,  nequc  a- 
liquis  alius  poteft  validd  ad  eam  nomi* 
tiariper  Emphyceutam  delioqueiiten^ 
titlmm  4e  jure  LuntaaO  «#.5. 
KC  4 
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fii,4ui,t9'  in^tiHeatiitti cft , c&m  ibi 
cisttireumlxCx  maicAatisexpicG^  de- 
ccrnacuriquodDQD  poicft  ullAm  pcr- 
rQoam  nQminare  poit  admi^mcri^ 

Cflis  fiaffUflACi»  ptrinde  babebir  fiid» 
l9,.4crtfaAa  noa.foifiet..  Quf  dod-» 
lioi  I  an  juri  conrlmuni  fit  coAformis  > 
non  fatis  apud  Do^ores  conilat  ,  ul 
Xidece  eilanud  Caldai  A  ntmm^^.  5. 
kptimipiP  ufifafiidwm^^.  lUiiKlftoiai 
t$iv\  fccunda  jus  c5cnune,quam  fpeAa» 
Ca  didla  Ordinationc  repia,vidctur  af» 
ftrmandum  cum  codcm  Cald.  di^0 
Tt»m.  44.  &M0I.  diiiA  diff^  4iUj  pjm^ 
5».  quoddicitor,:  Jmctiii  «vtdkm  no* 
minactoficm  fa^am  abEinp1i)Ktt«itt 
antc  commiflum  deli^^vim  ,  non  pro- 
ccderc  dc  nominationc  irrcvocabilij 
&  fort^,ucMoi.addit,nequedei!cvo- 
cabiliiSiAa  per  dUjpiQfil^Qntlii  .HlCieifvif 
Vflii  ci!km  donatlQnesrtvoCMibtiesiinter 
vivos  faAae.ut  donatidncs  intcr  virum » 
&  uxorcm,qua!  pcr  mortcm  confirma* 
tur ,  noo  reddaocur  nuU«  pfcpilef  cri* 
men  poftM  oocDmiflraiiMit  ewxks^dwx 
Moltna  dijf.  6^9.  /far.Sanchn^^^.C^S^ 
wutfim§ni»^ifp.  \  f.  n.f.  iib,  %,inDtr4» 
U^nm ,  C4f.  \7,n.  ly.  Ca/lro  PaUo,/r4^. 
ditfide  ,  di^^  ypm^},  Hum.t.  ti  alijs 
tradidiniMlp  mtfb^.Mta.  de  fidt,  ^^  t» 

qnanvi&oppofiCMii  duniiaUjftnilbliMiii 

^a^iift^rAm.  4.1, 

Alia  conclufionis  pars,  quod  fcllt- 
Qtt  «nynaioditat  dia^  Emph^euns 
l|ie€^>t[driU<iWM^  dtrni  4«lifi^Q^vi^ 
MittCmdilUrociaiiitHp).  d.d^,  44«« 

y  &  conftaC.  latis  cx  di<5  is  pro  prac- 

,«t  .ir^»  .  ■.  «•,  JOvVfi3l  .2:7 
.       '  .    •  •  ,  J*d^:;:i.q  e.'lotiq 

•i;'-;..a ».:.. ,  b . .  uj*i;v  J!  '..••?.,'  >»j:f*  il 


Empbyteufii 

lijfeQs  »  duflt  .fealp  Bnpfayieafim  T$^« 

rucTit  jfol^xrc  penfioncm  dominodi» 
redo,  utagcndo  de  alijs  Emphytcufi- 
j^U$Aquae  iQlum  q^o^d  copnmoditatcm 
.  ttdfiiicnmtcaiiitiiM,  fdblvit  San^t 

lUud  denique  circa  prcdiAas  om^ 
ncs  conclufioncs  addendum ,  five  Em« 
phyteufis  tranfcat  in  Jircum  ,  fivenoo» 
icmper  ad  illum  pertioere  omoiamer 
lior^eBU^  qiHNnim  «ftittHitiD^fiAitt 
Emphyoeufi/olveada  erat  ipfi  Emphy* 
tcur^ ,  ve!  cjus  h^rcdibus ,  ut  lat^  dc- 
clarat  ,relatis  aiijs ,  Sanch.  d.  ct^,  t^.  4 
•«9. 1}.  Ratio  eft  manifcdia-^  quia  ia 
fifcnm  craareopc  omnta  tiont  idU^ 
ouei)€is,.qi|(  ad  ^QsIibet  b$0ribsiit»T 
(ire  poterant  r  ejufmodi  autem  funi 
di<f^a  mclioramcnta,  fcu  eorum  a?fti* 
matio ,  quia  ctiam  hasrcdi  cxtraneo 
rtlin^ui  poflunci  ut  apud  omnes  eH 
Indubiratum.  ItaqucqutOfki^aipliy^ 
teufis  confifcatur  >  fimul  cum  .eatraiH 
fcunt  melioramcnta  in  fifcum  ,  qtia 
tamen,  qqaiidQ.Eajphytcufis  fucritcC"» 
defiaftiea,  revocaci  poteriuit  ab£c- 
clefia  intra  bienniam  (ialiil  ipl^ 
Emphyteufi .  foluta  fifcQ  foram  asftit 
mationc  i  quando  autcm  non  confi(^ 
catur  ,  fola  mclioramentorum  a:fti-i 
macio  competlt  fifco ,  manente  Etn^ 
plWf9Hfi«  Sc  i|id^M«iii(iencit  tvnd 

ad  quem  res  Ba#6Wtutica  devohlKi 
tur ,  ut  apud  domlnum ,  fi  Emphyrcu-^ 
%  extinguitur  .,  vel  apud  fcqucoten^ 
. .  vocatum » A  noq^  .cxtingHixur  i  quiR 

..miii»exfupf»)ajbttit.m(r .  . 

a^.d.v.-  $aMofi^r4.:.y,  zr^.  . 

-iJ*. .'.      >.  ■•ir^c''."?;r»  (vfd  .•  .  •.. 

.;•  loo  <n'-- t  ri  r.:  i[iu[  rr.v  ' 
A i   •.:  .>.ji{£  ••ijln^n  .  .rr.tt-w 
11         :     .:',fKiri-  •.;  II.;  cp:  1 

..  •.-  \  j  ....^^  ..-^. . .  .  '  . 
Jii,r  .  •'■    •  ...V         ..  ' 

<Jul  ,  U  ; .  -^- .  .  • .       ..  ,-)|  i?. .  tL; 
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.W.r)-.: 

-llzs.!:' 

•liV  .T  f  .  .   ::      •  .  ( ItilU  OOf.'^*'» 

.?m"!  -  •  •'  ■  i«  :-f  ^lif-i  ffr: 

fcj/.  fhyteufim:f  emqut.  fiffe Jt(^ 

jiH  etfifeAtur  finmtttio^  i^amdli  it  ^ 
^Mi  bjteku  fottfiaem  ttin^immdtipi^tft 
'WUtmmittsrrf^t^U  ■    : » -j 

.Oftrlw  mikvimm^i^sfkf/kim-m 
mmkiitimm  tmdGktndtmfi^pij  ^ 

w  '.  yjt^m  fimi  hJtrh  immmiimkH^^ii^ 

^^di^thMtpiiidemt, 

,     Vtrkm  eimfitsfBr  tiotnlmditts  fliue  td 

imfkjttttfim  ^titMidtpmfrdktiti  fi  fiUm. 

mmtmitmtm^i(ttnmnilurJtamftmhimtp 

(Btft^  mritmimbti  mMteriifa/hmrim  rf 

«Hiiimt,  cttfNfMr  fll^  in  dtfftfkhm>¥ 

•      ^  '  -'i;; .  .  ;  •  •  •  ■-.•  .   : 

''  Pi/iktt^tilfettmrfiltfBekt^^  ^hnttvp* 

^dMtfmmtUmm  td  ^mif%ptmJSm0iimi 
tml  HtAemtifttet  Bmtflt^ttitfimimdtefii^^  dt^ 
itmd»  efuid fri>  ttimumtu ,  &  fmaikB  fmh» 
iU  fnfientttitnt  iiii  ttdtt  dmifk^ei^l 
^smhdbeltmi  m,^L  .  ?  . .. 

iy  Tttiim^tttftim^^ii.liimfhfuuftmmt^ 
mimaMsn » tmi  ^Emflhtemtt  n^mmMfm 

^fhttm  inAkms  MttfiftiijlUk  ligmii^umm 

l-^^Tlrktl  itifft  ^^fiUtHejmutfiUifiim* 

mi^^tmmHdhiti  imeitk  Bmmkfimp%^ 
Mit  pmtftimn  mfmjmmn/^.tmifliMkFidi 

tlms  Emfkfltii^iu^miils^^&^lfMidtiPi 
tA  .lsk  difftmm  iMUM»  Li^mwywmn 

pj&Hi'   

S.-imdiMtimJfi/tmmg  |«uf9«M  itf^ 


Ofl  >5> 


^IJtMttmHi  ti  Emffytifm  k^tedem 
Mmfhiftem^iimeUii^itmr  de  hiredec^ir^efr 
ff^M  ^  td  e^  ^  ^ni  ktnditiitem  Mctft^^tfih 
)^:Umem  Itmium  im.filfi  mtinhd^  lifmi 
imikm  fM,mi%n  c,  t    r ,  uUtiitiw  ! 

.  u  .f iv^m  dstfefitifi  Otdimtiimk^^Hfimm 
^neltntff  htr^s  fmphytemt/r  h^th^fi)0l^ 
mfimdfh  td  Emphttfvffm  ,  frtceJ*! 
fifteitfiifm  ettiefisfiicis  ^  ji.  f.     •  , .  j  • 
.jSsi^  ^ftihfi^tf^mtflllHit^^ilt^H 
PlffMifmerit^ttmi^tm^^^ 
ti^hfitfifm  mimimmmit.uitt/wmf^ 
fdi/^ii^f^i  fm  ktkthtti.  Jimt^imiiti 
MfOmi  ti^      r  •  3-.'  !;;■,- 

.  v.^.e^lriMit  tx  mm^iime^&m^«i^ftl\ 


Qmnihii  eft  aliucli^ani 
mtmtaddhdwBiiM^ 

feabebac  cum  facuitate  <^  tigcrKlirUjCqrf» 
fiarcoi  :  quadcxipris  ccrmtqi»eft  ocK 
kcflisulff»»  Me4iiti«iurfbcKli  a^iis«eof4k 

tiatioevadat.  QiiofiC)  ut  cjiiolibct  cit'» 
terno  rtgno,  qud  intertiiis  nantinantit 
ONiiborus  mdnifeAetur^hau:  iiiQ0ipib 

dtmmtUmtl^if.i.  a  t)am.i\.  ScMol.  4^//^^ 
4)1».  V.  t .  Hinc  ay tem  non  tevcs  inter^ 
dum  orioocut  iConttoverliA^^pKtt 

quse  £i|l&iiicBrtei  obftmyVc  tm^  Ih 
eili  cit  iliit  de^>rehcodlacar*(*fijneinif 
»are  ihtcndcridt  ^A1iqoa$ergQh«*4f 
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minarc  ?  'Fcfpondcf  tiegailrccuisialUr.  "i^m^ac  Dod:oribttS,  profcquitur  Cald*. 


j|sCaldas<^/^4^.<.i^.  u.nifi  aHquacon* 
«dtrflt  conje^ura  ,qu^d  Hatim » &  de 
^rWfcrwi  voluit  difponcrc.  NamftJcte^ 
-Aie7«ftt»odiCon)cftcifa,h«c  vcrbir>#w 
h nointntff  ^  ii^trr  ^  tut  -jiopiire^  fjgnifi*. 
tSti6  ^ifiHum  ytoliinfatis  fnotum  im1 
nomiaiadQm,  legandum^^tioircMii 

i^fitiv<)tib  bomitiatfo  ^ci^icar .  St*ett9 
iSRiciefll<Ni6endiim,f)  vcrba  ita  coftirtpc* 
rcnruT  xV^h  u  rjfttiititfim  ^  feutrmiiitj^ 
tm  i  ha!<c«iMra  difpofitfdtitan  dj^ra^* 

quo  verbum  vw^  fnformatur  >  ,€c 
l<r«fcnsdctcr^ninaruri  ur  advcrtirt<M 
Caldas/iifM  ij.  cx  BarLholo  twi.j^ 
rfr, jf.de  Mfrirt0d£h*fMitae^  ubi  rofol- 
«Itftdttftfti  dkt  «fr«d4ftriMliftiomv<<qi«A 
dixic,  velle  iehKredem  cflc ;  in  ^«o 
differt  abeO  ,  qui  diJcit        adirt^  qui 

.  adhuc  non  dicitur  }MBx€i  c^c.    ^^l^  * 

'  i  :  Seciinda  dubitattO|! 

aeiii  iftfdiicendam^Pfid  lyfoiutioiQie  ^ 
Valift  'cflc  verba  difpontiva^i 
elranciativn.  Difpofitiva funtyquxptd 
feruntur  pertcmpus  dc  (>nefcnti  ,  uc 
WMr»,/c^»,»MH/fft,^r»  ^nilAciitiva  ve-< 
ibyquftproferaott}tperftlia.cemporaj 
eflNmdftndo  aliqbid  de  prtec» ritO ,  aot 
liicari)^  tit  fi  teflakordilat,  »«»/4 
Mifieri /filitm  wrt»*» ,  vci,  frtas  ft  htbituntm^ 
&f»  Qaa;  rurfum  in  dupikt  funtdiife* 
imiti  I  qUc)dBmcili8fii  profcn  iMtuir  j  iiit 
dActktt  Circa  aliqutdv.  de  quo  prioda 
jJoKter  ndrt  agitur :  aii*  vcro  profitrun- 
tor  circa  id  ,  dequo  principAiiter  agi*» 
tur  )  ptotK  hsc  omnta  do£l^explicat 
Md>.di<4i.t,  deMimmatat^iifi.  Hifi j^oin 
iMydftft>lt<^ad^ro|K)ftmrfa|^iflffliiootMft 
rilf^dMur»  verba  etamciitivaTqifeoii^ 
itfodopiolata  iitconb^adibut ;  iriitic- 
•ft>ii%  iritcr  vivos,  difp.ofitiotaem,&  no- 

iBiiiittiOPpipnoq,cont»nficifct;usaiiiB 
tlKiaasujp  . 


*it(Ja  q.  I.  i  M.  33.  u/qitesd  Sz.  multasli- 
micftCioDcs  ^  &  dcclarationcs  adhibeo- 
do,qttftf\ByMliMttfi^fidenda8  femiccil. 
Ncquecnicn  noftri  inftituti  efl  ram  vft* 
ftam  juris  priidentia:  fylvnm  dt^crcre. 
^  Jlitiil  dubitalio  ,  utrum  qul^o^ 
ftti^u&hoc^modo  dtfpofuit  >"A//m» 
mnu  vivm  »im »  ymiHtt  Set^mmi^ 
ccnfcatur  nomioatus fihus, qui  crat  vi- 
Vus  ,5c(^  in  pr^femi  mkfcYia  pofuus 
inconditionc  ccnfeatur  pofitus  in^dif. 
tso^tionc  ^fiefpondct  affirmatlv<, 
lioa  difii^  4sa.i0v),  SmcHto ,  qu^ 
Brgumencum  4  oontrario  ieniii>^ 
Cicntcr  illis-  vcrbis.  dcclnratur  n  cnft 
difponenti».e0r  ,  uc  filius  Emphvrcu- 
fiin  obtincac ,  i>omti)atuiii;i;,i4W> 
lutft|i|HWoeVlvit<  i»uoiRim«immob 
do  difjpotiens  rignificet  inteciieiicm 
llDmina«di,rdfttdicft  sdnomination£ 
Induccndam ,  ut  jam  fijpra  notavimM;^ 
Kcque  obftat,  quod  inili)SevQDtii:^tis, 
•ic  prc;fcrttm^quaodo.ag\tiiir.4el^i:c% 
4is  inftitmioiioiiiowi^ftnftitm  pofitoi  jm 
dtfporitione^,  qui  loiutalv«ft'|K>riftis  iD 
eondttiond ,  tit  juxta  comaQune  Jurir 
ftarum  placitum  docuimus  in  traii^di 
ufiMneniit  ^di^'%.fi»,  ri^Uv^it.taU 
dat  fM^.  ftjrirMMfoal»«liLi«*^.eft  il» 
M  Jdrdteroftn.  filfttito  prafeotem- rc? 
tolutionndminus  probabilcm  iudtcat» 
Nam,  utnotat  'bioV^  {ftfn  ,  dodlrina 
ilU  Juriftarum  foiuia.cftadmitteiKi^ 
SUftftkte-d^  ^ilCiliiflMililftMi^ftpparec 
lllMi'»«U^nentls  efle,  u^  poficMi^ 
eondttioiMs^  luilieatur  in  difpofiuoOc^ 
ut  in  noftro  cafu  apparct ,  prsffcrti» 
ciuii4iei^vorc  filij  agator.  Adde  ^quod 
itlnHiBmoiie  hsrcdis  propcere»^n9A 
kaMmMMsm^ ,  qoi  Mjkftdef^iwfiA  ' 
tOtillflpihiitione  »quia  adinftttutioa& 
tequirtcurekprefla ,  &  folemnis  voioi»>' 
ta$,  &  non  fufficittacita.ut  citatolocot 
d<^ififtaw«w  ft  AObis^^dedacacuro  cft. 

Qijaccft 
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^  Difp.  Vl 

Quattii  dubititio  ^  uttiuBi  tebfea» 
cur  fimplicilcer,  &  irreVoeabiUtcr  tio- 
minatus  adEaiphyccurmi  filitts,cui  nu> 
bentl  l>ft«r  Binphycetttni  itm^Hitk 
di6ettd6,  q\idd{«o  aliiMekicSS)Si  futitnH 
f^milid^  ruftentaclotie  illl  dabai  Em- 
Jjh^rtcudrft  V  qu^m  habebat  ?  Cnldas  (j, 
2.  de  /ftmiitMi^  'u,  \.  teAacur)  fc  ahquan- 

baOet^ue  folum  ufumfrttlhiriilaiiM^fiDk» 
phyceufis  fiHo  vidcri  concefliiitt ,  a6 
pfoindc  potuiflc  patrera  poftea  nomU 
i^are  ideam  £mpbyceufiiii  alium  fi^ 
noM ,  qodd  MA  I  fb  ^aoad  prApde-k 
kateid  tioA  ibdi^aflcfe^  Caiteitml  pbi 
ftea  contrariafA  fententiantitiagts  pk-o^ 
bavit,  quam  tradic HBa    t,  n.  t.  y, 
feqUitur  Moh  diOA  dif^.        n.t.  ^ 
merlto,  quia  qudd  bacir  dixerit ,  ic  da* 
Aslitio^BAiptlyiMfimi  Mdca*9»^ 
4imeMM ,  tton  f  eflrtngf  t  conceffioflMBi 
fcdtanturtjdcclaratcaufam ,  ob  quam 
AtotUS  fuir,  quod  non  tollir,  quominus 
(lmpliciccr,c'tiam  quoad  proprietatem^ 
Ettvphyteuiiiii  fo  ttioiii  trafalkaleritj 
orprobat  textUs  hhpetmlt^  fiM^ijf, 
dt  almtntis  U^niis  ;  ubi  ^  qui  alimchta 
pracftarctcncbatur  licio  ,&  Scmpro^ 
nio ,  rem  certam  ets  legavit »  adjcda 
daoCola  >  ttt  habeaiit ,  ondo  ie  pafifant  i 
&  illa  nott  obftaote,fubdic  JurilconrnU 
tus.proprictatcm  legata  vidcri ,  qu6d 
illaadjeif^io  magis  adcaufam  praelega* 
di ,  quam  ad  ufUmfrudum  coollituen* 
dum  pdtCiAdM»  Et  ideiA  pnibant  alij 
textus  s  quosCaldas  alkt|Mk  Qjlibltsad 
de  Baldum  in  t.Lutim^  $%  Titkif.  it 
legitfs  ,  i.  &  Battholum  in  l.  iilnrtn ,  fl 
de  dintejitis  Ugxtis  »  tefolventes,  con- 
celfionem  rei  ,tttdoAatarius  iUafrua-^ 
tor,€e  otatd»  «oeBleikdiiticlfefleiMnf 
&  confequenterper  eaoiomtie  jilt»  H 
proprietatem  rel  Indonatarium  tranf« 
tcrri ,  eo  quod  vcrba  illa  clfeAum  do* 
nacionii  rei^iciaot  ^  non  autcm  illaoi 
reftHfl^imi:d|nl7fR»uceme« 
Caldas  ».         j|fj|folioa  ubi  fufr4§ 
bancrefolutionempro^cre,  nifiex» 


efe  ^itrponentfi  ftj«f« ,  Vel  etittti  ,M 

cgo  addo  ^nifi  aliud  rcgionis  confue- 
ludo  habeati  quemadmodum  hotatut 
fljlj^Hsfitrjlmy..  U  fima,Jf.  di 

QuiniA  dobltitio.  Dtriim  t^niea*  * 
tur  nOiainatus  ad  Emphyceufim  is ,  ctil 
Erophyteuta  nominandi  pbtcflatcm 
bablMK  Emphytcufim  lcgavit  i  Ref* 
pondetor  affirmaUvd  t*  L  w»mex  ji* 
^^i^-f^&i^fm$dmsfiiteliM»:%^  ' 
ubi  ha^Kh  gravatus  rcftituete  fundUnt 
uni  dc  ftmilia ,  qudm  clegdHt  j  Ccnfe* 
tur  eiigcrc  eum^cuiwlem  fundumrc- 
liqoefiii ,  titulo  lctiieet  legftu  >  ot  ibi* 
dem  cxponunt  Florknu*  v  &  Patoltii 
Caftrcnfis.  Unde  hunc  tU\jlum  habci 
re  vim  cicAionis  notaVitibidcfn  Bar- 
thoius>  poft  principium»  fetita  hani 
telajodoDeai  liuditCaldAi  de  nminMi' 
tune  K      |L4^  t^.  i.i,com 

Gon^aloValafcd.quem  Ibi  leii^tt, 
coofeocit  Alvanii  Vataia»  NMMMt; 

8«*li  dobitatidi  litriiHt  cb  ipfo.  f 
^odaii^liiteftioftfnitui » wt  feliaua 
hasres  ab  Smphyteuta  habeace  pdtefta^ 
tcm  nominandij ceitfeatut-  ad  ejus  Em* 
phyteullm  nominacus  ?  Rttfpondclu^ 
¥afie  bac  in  re  icntire  Doiaores  Oui* 
dam  ooltt «liiBMttfc»  it  Mftel.  ir  A  1. 
C^  hMe^bmenm  ^  »1  Itv  Sa&chl 

qui  cenfcnt  in  propofilo  tafu  ccnferi 
nominatum  tam  haercdcmejt  tcftam6* 
tt^  qiiittob  Idteftlito;  Allj  mhil  diftio<t 
goenteS  abfolute  doccOc  ceMII^H  ftdi 
minatum  hacrcdcm.  Ita  Alet^  Ct  quii 
dam  alij  apud  DodorcscitatOS,BcplUA 
res  refcrc  Caldas  i^e  ff#w;««/j  ^.f  n  ivi 
Ipfe  ycf^  OUdte  fefobabilius  diftin- 

gnitdoet&ai»4|«kmdeffifiMptttiii4 

fcu  cx  teftamentt))  ftofeifiatum  Cebfc- 
ti.  fccus  vcro  harcdcm  ab  inteftato< 
lBtquidem*quodfaltcm  ha:res  abln- 
teftacaaoii  ceoliMitur  nominatus  ^  tc- 
oeot  AotoidiiiGoaietrMia  %,^»niit, 
e.  M,  Mte  nam,  Boiiiianuel  i  Coftd»  St 
GoogaUtt  Val»IS:ui|  (|nQe  Gilda*  r»« 
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fcrt,  4flcr?nr«  abfolutc  wmcanfcii 
tiioaniaattux]  bxrc^cm.  Atque  pro  bac 
((cmcnua  crcdic  Cofta  a{>u<i  Caldas 
lUic  BaKfaokm,  &  phiivs  ato  ,lca  M 
ritcoiDinunior,^  rcceptior.  ImQ 
,  illictjam ,  qurabfGlutc  doccnt.cenrcri 
in  propolno  cafu  nominatum  bacrc- 
lictn  ,nionetCaldcs  .quoddebcnc  io'» 
celiigi  dehffoiie  feripto  ,  ooliMeiB 
nbinteftato. .  . 

I  Spc^Jto  autcrp  jurc  Lufirano ,  to» 
ta  hflEC  controverfia  ccllat.  Nam //6* 
4.  OrW//7.  t4t.  16.4  prrfict^i0 ,  deciditur , 
litfiis,  quiacccpic  Empbytcufim  pfo 
fe,  &  cetcit  per  fowii  JtQiniiMmlb  ctol 
ccfleric  confc^o  teftamento ,  in  quo 
rchnquat  ccrtum  aliquem  h«rcdem 
fuorum  boncrum  in  rolidum,nulJa  cer* 
ta  perlbna  ad  Exriphytcuiim^pmioa* 
Sa  ^bfi^  ilto.MMMb»  tMaiiMMi;ad 
cam  Emphy^urtiTv.  Bt  n  rellQMricm 
tcftamcnto plurcs  hacrcdes  cxtrancos  , 
ide(t,qui  ron  rtncciusakcnden(cs,auc 
dcrcendcntcs  ,  hi  omncsmteUigantut 

^  a^mphyteuAlii  nfitfniiiiti^  tiMque 
^r  fe  per  criiMilieAen  dividiiDt  j 
rnoc?o  tbi  prafcripto.  Si  n-jtem  dccc- 
dat  iiucAacus,  non  rcliAis  alccndcnti- 
l>us,aut  dcfcendcncibus,  vacet£mphy* 
feufis ,  lcoiiidtdinittBai  levcrtacur :  il 
yeir&  aUqncttideroeiidentem  l^iciro& 
rclioqoac»  it  retvata  gradus ,  fcxus ,  £c 
cetatis  prarrogativa  ,  &  exclufa  repra;- 
fcotatiooe ,  in  Emphytcufi  fijccedat ,  fi« 
TcBmpbyteutateAatus»  fiveioceftatos 
dcoeficric  s  iMi)ue  iiradeoi«ic«ecaQi 
tcflacncnto,  finoedaralcer  io  Emptiy* 
tcufim,efto  fuam  tertlam  cr  relique» 
fit.  Quod  fi  abfque  defccndcnte  lei»i- 
timodcccfrerit ,  reli&o  filio  naturali, 
lii  jtd  Bmphy  ccoffii»  admiccaccr  ^  cxclta* 
qiiovis  siceoderic»!  .ftattcen»Mf  il» 
lium  naturalcm  reHqufrir,tunc  fucce- 
dac  aiiquis  eius  afccndens  ,  <]ui  fupcr- 
4?siueric ,  fervaca  fimtliter  gradus ,  ic 
fiKfos  prtfrecacivei-filkastatcn»  f)>uriM 
Vs .  fi  «um  reKqoeric;  iieBiiiicoedac.ntfi 
fiiericii  Rcge  legitimatus ,  ita  oc  abiii>* 
MwaAimrnkrr  poilic<     •  '  .  * 


Circa  quam  Ordiftdtioncm ,  quia  > 
fixrqucns  cft  in  praxi  ,^  octiaifdtim  cft: 
primo,  qoitcoim  IWBrBdcm  Etopliipfc 
teut«  nominatum  ccirfec  ad  di^am 
Emphyicunm.intclligidc  harcde  cum 
cfFc^tu,  idcft  ,  qui  harcditatcm  accc» 
ptaviti  cum  rc  *P^*      J*'  hafrcs ,  qui 
bsreditati&in  noncdit. .  Stc  Caldas  dt 
mmittAttm.  ^tulk  1».^       45-  & 
lin.  irf. Vv^.  +80.  ».  6'  Undc  fi  is,ad 
quem  di^a  Empbytcufis  devcntura 
crat,  utv.  g.  ftUus  pnmogcnitui  Em- 
pbyccucae*b(rcdicateonrrepiidiec»  anst 
ance  albmcdicam  «oocittiiriclevcmet 
Bmpliyietifisadalium  defccndencem  ^ 
vclaiccndcntcm ,  ad  qucm  haercditas 
cum  crtcdu  dcvcDcric  jfcrvato  ordinc, 
qui  eadcio  Ordioacionc  pr^cribitur . 
lit  docec  ideiD  Cold.-  A<o«mmm^~  tf 4 
«•t*  quemfequicur  Mol  7«^  IJtofMtoe 
aucem  cradica  refolutio  in  filio  naturati 
hominis  noo  plebei ,  qui  hcec  non  fic 
fa^rcs  patrisab  inccftacodeccdentis ,  ut 
|>erardi4»«i»li(.4*<''*  9»>  $-  t.cameiiad 
diAam  Bmpbyteufim  admitcitur, 
patris  afccDdcoces  ab  illa  cxcludic  ,  uc 
cadcm  Oriitti,  d.  tit,  ^6.  Cavecur.  Nc- 
quc  cx  hocfpcciali  cafu  redc  Gama , 
^rr//.  z»^.  &  quidam  alii  deducittCtnoQ 
oporterc  cflrteiot ,  qoi  es  dirpofitlode 
hujus  Ordinacioois  ad  Empiiytcurini 
Bdmirtuntur,hacredcs  elfc  cum  eftcdu, 
Quanvis  non  ncgavcrim  hoc  eiFc  fatis 
probabilc,&£sicild  defeodi  poife,  ut 
cz  aliisetiem  laodamenbc  d06odic 
CaM.Jtjiimkt,  tf.  7- »-  /^^•Hcec 
poftea  nimium  fui  obiicuscoiUKatioilb 
docuerit  d.  q.  m.  i  rt.  4.5, 

Notandum  fccundo  ,dirpofitioncm 
didac  Ordinatioois  habcACis  bcredet 
Empb^eotis  pro  Mnifncit  ad  Bm- 
phyteufim ,  nort  procederc,  ncqoe  vini 
habcrc  in  Emphyrcuribus  ecclefiafti- 
cis ,  ut  concra  aliquos  tradit  cura  alijs 
Mol  diff.  4.4.6.». pofi  mdiitm,  j»ttif0 
m.$.&  iiifp,  480  e.  f .  Ouam  eandem 
Ibntenttamproba^biliorem  cenfetCal<tf 
da-j/Z  Mi  <7  7.  ».18.  5^,  reft>c^u  has" 
f  edis  ab  ioieAaco  ««c  fi^lieec  diAa  Or- 
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^itotid^qoatcnus  hafcdcrt  ab  tncefta* 
to  pronominatohabeti  non  reexten* 
dat  Emphytcufim  cCClefiaftioa»t 
lecoft  attcem  quataius  odmitiie  li«r«» 
dwi  et  tcftameOitOyiD  quo  pra:fatus 
Autlu>r  Ccnfct  cflc  conformem  juri 
communi :  quam  diftindioncm  apcr- 
tmstradit».56.PracipuumfuncUi»tfil'<  - 

tum  hujus  fentc;Ott»«ft.quia  q«pd  te? 
ffethabeanir  wo^MMOiiiatD  adtepoy-^ 

tcufim  ccclcfiiftica»,  &  confcqucntci? 
quod  iUa  nonracet,  &  rcvcrtatuf  ad. 
Ecclcfiam  ob  dcfc^um  nommatio-t 

nis  >  :tangitmaxim^  ipfem  BccWia»*: 
«i  i»rtiagowneii»pi«iodiciunn  cedc. 
|c  potcft :  lcgcs  autem  civilcs  nihii  m 
p«C)adicium  Ecclcfi»  circa  cjus  Bm^ 
phytcufci  difponcrc  valcnt :  cum  tam 
Ecclefia ,  q»am  rcs  ilUus  ab  orooi  pivi- 
UpotfiftajccOitfeiwPPW»  *^.&ff^?M 
/MiU  Msti^ ,  4tcsMptMii$mhs.  Ad- 
vcrtit  auicm  Caldas  fiHmerp  56. 
hanc  fcBtentiam  vix  hodic  habicuram 
iocum  in  hoc  rcgno ,  co  quod  ccclc- 
tiaftica  ptftJtori;^foloaBt  Init  inre  pf«*. 
4t4l#Old»B»cioiit8dtfpofitioni  ,^.«7. 
^tfniiMCcdere ,  &  ita  fdcpius  ipfc  ju^ 
diaatum  vidcrii:  quarcmiftam  jam  co- 
fuetudincm,&difpofitioDcm  dici  pof* 
felaicoruro»  fitclcticoro«  oman» 

•»  obfbrvafidam*  ,  /.  ^  ' 

w  .  Notaodom  tertio  luxta  difpofitio- 
ncm  dia«  lcgis,fipupiUushabcatEm. 
phytcufim  nominationis,ccnfcri  ad. 
cam  nomlnatum  1  atquc  fuccedarc  i») 
oa  poffc^xtraneum  >  q«i  cx  popiilaci^ 
liifaAittttione  fuerit  baeres  talis  pupiili^ 
«C  tradit  Caldas ti*  nomindt.cftt  ifl.  4.  ». 
at.i^+.&Mol.<///^4-«o,  rjum.  8.  qupd 
idcm  afldrit ,  &  roerito,  de  eo,  quie». 
fubftit^tipo?  exemplari  fiwnt  btnefi 
^rioll  flflO^m  Bmphytcufim  habeimfi^ 
B^tioeftmftnlfefta}  quia  ille  cxtranc- 
u&  eft  propri^  fcriptus  haerrs  taUs  pu- 
pilli  ,vcl  furiofi,  ctjjvis  nomioc  patcr 
dc  ejus  boivs  tcftatijfe^,  &  JiC»'^!^»* 
f  1  dedic  nij«»d«tt  WWI«FPP»WI»^ 
leeffiqcrepQtcrac. 


Aatione  Emphytettfisceofeltut  dooa- 
tariasadeafla  mminatas^Videcor  ne* 
gaeeCaid»i^Mii«<9»  r.  \o, nm^  18.  ubi 
docet,  quaAvis  dominus  conccflerit 
poteftatem  nominandi,  non  coipfo 
cenferl  eam  conccffifrc  ad  Emphytcur 
lim  donandaro,  vel  lcgaodam,ipfo  ln« 
confolcO,|^rertim  Cuin  ex  dooation* 
lankieBBittm  debeatur  fccundum  jus 
communc,nonautcm  exnominado- 
nc.  Nihilorainus  fatis  cffc  >  q|i6d  J^-, 
phy ccuca  Emphytcufira  doOet ,  ttt 
i)acaiflis  MOiMoa^inaeo  habeaiutjtradic 
Idem  Catdaji  Jie  n«min.  tj.  x.fub  «,  %.  &  ^ 
Dobis  tdmifrum  cft  ydifo.  r- 
»»i)o.  QuodfatisConfirmatur  ex  cq,: 
quod  proxim^  in  hac  ipfa  fcA» <•  dlr. 
ximos  iacis  efle  >  qn&dSmphy  tcu«i  le« 
Sac&mpbytenfimi»  utlcjn»»ii^  tcn- 
leatQtad  eam  nominatustfiquidemle»; 
gatumnihUaliudefi,  quam  quacdam 
donatio.  Confirmatur  prflBtcfeacxOr- . 
dinatipnc  L.u6ta]oaZi4. 4*  *  v 

qoam  edam  pro  bac  feoteDtia  pondi:*^ 

iavimim^ojil^v^*^' 


-t  ."^ 


s  Ecxio  secunuX 


Fars/iffirmattfV4prdfertur.  n.  16.  . 
An,retent*  tfimiMemittivAytiMtfettjni . 

Oftenditnf  pttfteiem  ettgendi ,  ir 
mMndiedimfhyt^tpm  nenf^fftsrt  etfm 

fuupertdtereli^ieft.n.xr'  •  ^ 

KaminatBS  *d  Eniphytepfmnimf4^t  *. 

mmimuitfid^.dmiimf^mtdmte^  mm. 

Smfbpenfis  nminttients  ntn  ejf  hxre» 
diuri* ,  Itchfit  cpnce/ftpmmiiherAfncititf^ 
teMmfflf»M;.ihi^..  c-^f       ■  .-^ 


4.    .  >  / 
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!L  ?M  De  Emphyteiiifi. 


-  SimWdekns  mwu  fnfefitnept  ntmmM* 

f^frifefiMTiemrfi^MirriiUm  MmuMaitm 
9etHyir  MlUmfteere,  i».  19, 

Sed tAmtn  itmitu»  mmtaMb§  Qrdmit 
Mtn$rtim.  ibid. 

Virmm  fupiUMSfopt  *d  Emfhjumfm 
9^lmm4^n,%m, 

pertinent  id  impUmmttm  ciPM 
ditiffnis  conftfunt  m  ftdt  ,  ntfte  i^um 
m*gi*fignt  e»  fMmLtuc^  ^mim  ex  jmrr^ 

Jinmdfi0  MfMemltmte,  tlM  frafrihitmr, 
md.  n.  20.  ■  .  . 

A  7  rumpmpiUms  /ndigegtmthritme  tmt§" 
ffs ,  cr  deeretoj$idiciSf  mtmemmsfi  vaUa^ 
itdEmphjttmJimfn,  11, 

'-^iifmxMiWtfmsfMtr»tmms  fMteffm 
tjOf^isdM/at^ititefrmJeir^irMidhttieptttHiti,^ 

Hideim. 

JfeminatUi  ed  Enifhytenfm  k  fm^iiie  ^ 
cuipiier  pnpilUrtter  jnbfttMit ,  exdudit 
fntfiifmtmm  kfmccefitne  Emphytemfis,  umm, 

Perveniente  fufiU»  ed  tnitet^  im  ifmHmt'. 


fere/?  nominareAd  EmfkytettfimJf.ret  ne^ 
mtnatio  ^  '^uommer  nemine  iffms  fmftlU 
feceret.eed.m.ii. 


Vtrkm  vir  hehens  fetefietem  nemi^ 
mMttdt^M  tmfhyteitfm  fefjtt  mmiUkmt 
nxeremi  vel  tetiurm  metr  vinmftmm, 

y triimfpe^iaii  jare  Lufttne  fefit  vir 
mtmmtreed  EMf  tjteufimJine  mxens  cen" 

•rtrim  excemmmntiethU-  ftfit-  mtm^t  * 

td  Emfhyteufimf  n.  15. 

Vtriifbfervus  ptnt  dd  EnfhjtetfmfeJTa 
^^inMre*  n.i6.& frq^. 

Sjfintmhddtefervi fmttteffctentmrf  n, 

Peffijittmfirvui  fttiNi^  tgObmtf;' 
fttejl  Mifatret  e ,  &tttitmt  fttefimtmmt»\ 

lttin»ndi.H.r%. 

•  An  fredigms  fefit  td  Emefiytemfm  ne^ 
ifimtre  i>  m,  j».  rtmi/M, 


ccpit  cum  potcftate  nommandi  fuc- 
ceirorem ,  poflc  ad  cam  nominare ,  io* 
IttimiiOdavidendum  cft ,  an  hxc  rc* 
gala  io  aiiquibus  peifonis  proptcr  pe^ 
coliMem  ciriim  coodicioneni  fitl* 
lat? 

Primo  igirur  quacrcs,  utrCim  rc- »J 
Itgiorus  poflic  nominarc  ad  Emphy- 
Wofin»»  qotm  aotca  cum  poteflaco 
nomioandi  habebar^  fi«c  qu«(Uo 
PtocedcrepofiBft  volderdigiofonoo. 
dum  profcffb,<^i  adhuc  rciinctbo^ 
oorum  dominrumj  vcl  dc  profeflb, 
M  qot  alias  domioiumrecmere  non 
poteft,  euyotnodi  io  iiofln  Soeie^ 
ratc  func  Coadjutorei  iwmatU  qol 
jtcdt  profeffi  noo  fint»  tamcO  tag 
incapacei  habcndi  proprium.  Sfpro-f 
cedat  dc  rciigiofo  non  profcflb,  qui 
odhuc  retioet  domioium ,  vcra  rc- 
folutio  eft  eum  pofle  ad  Emphy- 
icufim  nomiriare  ,  uc  beoo  Mohoa 
diff,^%t.  num.  1. 8t  Sanch.  temet.inDe^ 
cmiegum^  Itif,  7.  cnf.  14.  num.  if  .Quia 
talii  religiofus  rctinet  omnia  bona, 
&^ura,  <)u«Kilte*b«ibebae,  fltficjut 
etiam ,  «  poccllatem  noraioandi^NM 
tinct ;  ncc  cll  /  cAT  cali  poteikiie  tttl» 
oonpofTit.  ! 
"  Siautcm  qu^ftio  proccdat  dc  re-  * 
liglofo  profeiTo ,  vel  alias  incapaci  ha- 
bendiproprioi».  SUtptex  eft  ftoteo-  *' 
tia.  Pi-imatenct  talcmteiigiolbm  no- 
mmare  non  pofTe.  Hanc  tcnent  Mol. 
dia*  diff.  48».  numrr.  4.  &Sanchcs^/. 

•4*#*f  <.Probant,  quia  nominans- 
ad  Bmphyt6afiifrt;<|u»m  cmit,  vd  cbn-» 
tTa<*^u  oneroro  fibi  acccpit  cum  pofe*' 
ftalc  eligcndi  fucccfTorcm  ,  confcre 
nominatoaliquidde  fuo  ,ipfum  vidc- 
ficet  jUs  Emphyceuticum,  feu  domi- 
niom  otilOi  qdod  habebAttReligiofus 
autem ,  qui  eft  incapax  habandi  pro» 
prlum,nihil  habet  fuum,  &  confcqucn* 
ter  nihil  de  fuo  conferre  poreftjac 
proindc  neque  nominare  ad  Emphyw 
tfeollm'1  Mtfxim^  Ter6  procedit  h«c 
ratio,  inqoitMotioaalio loco^  nempd 
4lj^.4ilo.jM«ky.  ^otaadoBiiipl^^  ■ 
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4i  in  certifoi  dc  iooerci$>  ideft,  quam* 


4«J 


libet  ^ 

qiiddeiilfilMdilmplTiettfi»  fic  hcre* 
ditarta  CWiftat  autem  ,  cleaum  ad 
Emphytculim  hasrcditariam ,  illam  ca- 
^c  ab  ipfo  Emphyceucia  elKeme» 
tonfequeoter  huoc  doii6ani^lioit 
per  ▼iam  «oiiiiuiii***  «ifc^ 
tat. 

Ex  hac  tcfolutione  infcrt  Sanch. 
fi^M  numer.  %?-  hoc  jus  nominaodi 
tranfirc  in  monaUcrium  roccedendi 
^pts,  «fiHirl  jMrnMmiBfdigiofi, 
tejiiieiatBittpliyccuris,  eo  quodnon 
tompetat  monaftcrio,  nifi  ratione 
inonachi,  &  quatcnos  ad  iprfum  mona* 
chum  antc  profcffiooem  fpedabat.  Si 
auccm  monafterium  aMtMafHKSM* 
cedendi ,  Mociii  iUodim  fiieoidM^^ 
ficut  Dcc  inaliabona,quamonachui 
babcbat.  Cactcrum  retcnta  ctiam  prae- 
dida  fentcntia ,  haec  Sancij  traditio, 
quaienutadmitcit  fiaculcateffl  oomi» 
baodi  «aafce  ioiMMMfiMinflilwctf^ 
deodi  capax^foo  dobio  iiott  caret,  pro« 
ptcr  i,0firv»s,  fritKtfi»^  f,  it  vet' 
hrm»  mgtt,  ubi  dicitur  fecuitatrm 
eligendi  cohacrcrc  pcrfonac.  Bt  Moii* 
tia  Jutifta  //*.  tJt  frim9ge9,eMf.^,ptf^ 
libiolace  ftatnit,6ioidtacem  nomioao*- 
di ,  fta  eligcndi  efib  ^tritoaiifihliam 
Iflam  confulito. 

Afia  fcntcntia ,  quam  probabiiio* 
tcm  judico,  tcnct ,  dlAlMiMdlftlllfilil 
HMdiuie  pofie.  rrolMic  lHcBarth. 

f.  €gf,  t.&j^,CiAdsAdenemi04t,  |.  4, 
#MP.  a.  BeoediAus  £|ydiut  lo  i  i* 
tnl.  de/ktN^.  £eeief,  f09.  l.  4.  *• 

ic  ndirillRtee  Fragof,  temi, 
dtff.  9.  ^  ty.fnm,  r.  Quac  fcntentia 
proccdit.licctReligiofiis  fit  Ordiois 
Idinorum  ,ut  bencCald, dt.  pdftBHw 
iMom  fofrs,  qBiiMl4mgm.  dtil. 
"i  i.ldoiiec.#ceos  ofcque  ftatrem 


profeiram ,  aut  CoadtitOfiBi.  fomito 
tom»  nominare  poife  ad  Bmpbyccu* 
Bm.  wgoicio  vcwo  ikmieuua  piiBipt 
pa!it,cwmdiAaainpliati6nei  pmbotoi 
faciltfi  quia  cjofbQodi  nominatio  boii 
cft  a^us  domini  j,fl!icuius  tc  juris.quod 
addominium  revocctur^  (cd  eft  nu^ 
dom  qttOddaHl  mHiilkriiiiaMDfiAeaa 
teMoWi^u  nttdoufu  ^ctiltatisidtoa 
mino  coficeflfB  ad  focccffoffem  ehgcn<^, . 
dum ,  qui  ufus ,  &  poCcftas  non  pugnai 
cnm  pauperute ,  quam  Rciigiofus  pef  ^ 
votum  (blemne  ptodc6tor,cam^f  «a^ 
limoteiflihilftbi  flaMmdma  ipjpao* 
prict ,  v«ltiith|oirac  r  alioqoio  noopofr 
fet  Rciigiofus  profeCus  dfc  cxecutof 
ccftamcnti,  flc  eligere  profuo  arbitra* 
tu  pauperes,  In  quos  inxca  ceftatottt 
dil^ficiiMO  biOi  ilHhM^difttlliottS 
mrccujus  cameo  oppolitQmcuapconi* 
muniori  fentcntia  admittit  Sancfact 
t0m0i,  in  DecMleg»m  thb.  6.  c^.  u.  eieci* 
pkodo  caocum  fracrei  Ordinis  .Miod» 
fom )  ^iboi  ^ecialiii'  incttdilhim 
idl,  oe  iaynoiiCii  liftamwHfiioiii  dPi 
poffint, 

Si  opponas,  hoc  iprum  jus,  feo 
potcftatem  eltgendi  eirc  pretio 
flaabilem,acde  fii^o  acqtiiri  pfetill 
•omlaiffi  ipfii  Bmpfayteofi»  6c  ideo 
non  pofle  efle  pcopriam  monacbi  pio*  ' 
ftflt  ,quicftomnino  inc^apax  propri^ 
etatis.  Rer^Tondecur  facil^ ,  hanc  po« 
ccftacem  non  efle  lcaiBdi^  fe  defti^ 
flHdHtem  pieciot  fom  Mdliim  ot  tii- 
aH^rc  tcmporale  emolameittiitt  t  8c 
liecc  iilud  afferat  >  adhoc  quatcflus  ab 
co  praefcindi  poflet ,  oon  cenfcretuf 
prctio  aiftimabilis  i  fiquidem  ut  ftc  ooo 
elBoetit  lidmioi»  dlfiCBak  lo 
ftmMldooecSoifm  <mo  !•  df  firflfi»^ 
if,4II.I.A/.  5.  0»m,  p.  &  etf.  tf* 
».  i<.  ubi  tradit ,  fi  alicui  religiofi» 


committatur  clcAioperfonarum  ^in* 
tif  quasaliqtiabooaproejus  ifWlfli 
MtilmiOMf  »lkiC|Qiid  eamelea^ 
«Dem,&  diftcMonem  ftcieodam 

poflit  asftimari  prctlo  propter  aliquod 
jMttJLtum^mm  ftipendinmadml- 
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■iftratioflt*,  t\  ?orte  Affignatum  fit, 
fatncn  pofib  ^r^&icmdV  a  cali  emolu- 
MK»,  &  iwRdicocrpiMi  aMqoe  voct^ 
fWiiiidlOlQ-tlhaigiut  fDoderftnclt  alrqi^ 
«•d>0(lriifn,«tpraafeindit  ab  ftipcndroi 
^aUitic  ftc  non  f^cic  divitem ,  neqoe 
«ftf  recio^ifflAbiie.  Id,  ouod  lacius 
Cflcplicotaifli  in  aoftm-  -dilfmHme  ^ 

I  ■:  tadlitis  '^iluirar  'fbndtoacntm»  y 
qPoMolina.,  6c  SanchespriofCffl  («o* 
wmyin^l^biafiic.  NegainoitiDMB  «»* 
VfeiMMni  ad  Empbytcu<i«i'c»iifrrri 

^BOflQinsto  aliquid  de  <iio.  Quia ,  tit  r«* 
^iahacTnateriacxcommuni  fcnccn» 
KjaiTsidtdioitis^  aoouoatus-  adEmphy^ 

^kwBHOiamcpdcntc  illara^capic^  ot  fa^ 
tnitm  i^i^  unamxxfMmfliM ,  6  i,s §^,^fU* 
HuUt^ff.tdfkfi/itu  %.  «bi  habccur  -,  elc* 
dMol  ab  hsredc  graVato  tcftittiere  ani 
ileliiilidiai^  non  £apef|Mb  eli^  ence^fed 
ftM»0iai0KM^  IK  Qooft9c  ffftci»* 
oeiquia  i^fn|rfiyteul\s  nocninacionts 
cfth«rcditflrifl,tii*mfi  ficconccf- 

^  iaxttm  liberapocc^ceehgen^iquam* 
lilietferkrtiaiB ,  ot  vidcnr  efl^  tom» 

.  o>iloisibKOfiii|Mi»Aiilitotia»  ^ 
6ne  rufHctencifofidametoto  Mol.  diA:e* 
diti  fed  cft  tantumex  pafto  &  provi* 
deotia,qualis  cft  quoecunquc  fine  roeo* 
cione  biBredum  t^cedicorc  qui  auteiH 
Ibcndif  iHmliqiA  IriHloMMi  jiifefam* 
ilc^ri»^  JRrd  ex  paAo  &  providentifli 
HOttcapitiMa  a  prairdcceflbrc)  fcd  ab 
toftitucors , &  pri mo  conccdence ,  uC 
yidete  o^^iomaioraulMis»  £c  capelhs| 
ffiwi  fi  90f  Viafti  aonliMtionit/ob  uU 
liaio  |ioieflbio&cieii44C  deferantursi^ 
quaregula  non  eft»cnrdi^«n.fi(tip(i|^ 
ieufim  cxcipiamusk 

1^--;.  Eriiac  fencencift  fequicur )  fimd^ 
iiitfcm  antc  profcflionem  nominavef 
«««t-iiiewabiUter  ad  Emfiiyiealln* 
jMfTe  poft  profefliooem  re.vocaiis  ijf 
lamnominationem  aUam  facere^ 
mcbfljBft.ialerc  ideo^Cal^^  .'^;!* 


5.  qui  tamcn  hoc  Umi(ft^«t  noii  - 
procedat  in  nionacbo  OrdinV&  ^iino*  ^ 
fpcdilem  «roliibiiiiH  • 
fiem,  CiewKt^imM  ,  f;civi,Je  PMrsJi/g^ 
:$.di$biuverttnt  t  de  vtrh^rwm  fifnipcM" 
tivne^  ubi  his  monachis  interdlcitur, 
bequidfacecc:poiEnc  ,  exquo  aliquo 
:modo'  oeiibw  vidfintnr  habcre  a4 
Ibow.  VidaraMtjWM»  nioi^chuao. 
xnilum  ad  ccmporalia  vcrtifle ,  fi  no« 
tainationcm  antca  fadtam  rcvocare 
ccntalTcc ;  ncc  levis  indc  otirccur  fu-  ' 
fpicio,cum  aUquod  emohjn^ncom  ex 
tidiielrocrtioBe  capuio  vcttp>  4<)en^ 
fet»it  Fragof  diH»  §^  17.  mMft  9.  aildeii* 
do  idem  efle  dicendtim  in  rcHgiofis  So- 
tfecacis  profcflis ,  aut  Coadiucoribut 
formatis:  dc  quotgodubitocuo^  W/V?. 
Kiimmmm  »riHW^i€ii«i/diiIli»QDii  Jo« 
>qoaciit^ 

Qpatfts  feettjftdb»  Dtrum  pupillus 
^(Tic  nominare  ad  Emphyceufim? 
kefpondenc  a6ard:^civc  Gama  dedf 
44wCiim  t:»oB)ik»VilafcokiSta)^|Sv,dtr 
cens  \  tta  fiiifli>|ndicacum  .in>Sen^ta 
Lufitano ,  Benedi^us  /Egydius  inhx^ 
CW.  deftcrefgnff.  Eulef.  fnrt.  t.  f§.  s. 
fnb  •unmer^  11  ^  Caidas  dr  nfimiaAitone^ 
^ftaf  '  ^ttnm.  r.  &  Molina  di^nt^  4.80^ 
fNNB.    «joiMiiJii  Aio  ponJen^  .Do* 
tftores  non  eodem  ftitatttur  jEondaitien» 
lo.  Caldas  chim  ducitur  ;  quia  nomi- 
kiatiocftqutd  faii^i,non  juris»  co  quod 
per  eam  oihyialiudcfficiatoqmiii^s  , 
quam  iApleMC!PiK)itioiiemidomio  .  - 
requtfitam  i<ae  iiker  jus  acquirac  es 
vi  dominicaeconccffionis  rub  eacotl- 
ditionefaAaei&  quas  ad  implemen- 
(t|in  qooditionis  perdncnt ,  in  £1^9 
mfillioc ,  L  frikmdi  ^^,g,d€  cmM» 
tMhUi,  &  AiiimfiritimAmfiKpoioc 
quai  tnagisfifitinfaculcace,  qiiam  ia 
jure»  ut  per  Bartholum /» /,^/j**r/ j</ 
fnemsff.      ulmMfienih,  qui  inde  in- 
fext^  pra:fcribinoDpoi^  auemadmo» 
4amiiecoeteri  ^^rmb  HibAo  cobIU 
.fltm  r|NipiUu|  intem  omnia  potcft  ^ 
&excrcet ,  quas  confiftunt  in  fa^o  % 

fa^oofi  poffcfli,9t(^^.,a^ 
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mttm,  I  o .  de  pupillo  feptennio  maiori^ 
Addit  auccm  n.  it.oporccrcut  concur- 
fat  authoritas  tutoris  >  &  decrctum  ju* 
4ici«»  ut^i^aoomiiiatiovale^Ci  quia 
i(Ae  6ii  ^l$pici|uiibiit  ooapfiuik  piN 
^Uiuftlieomn^iiiiQiiobiiein.  Hoc 
. .  nmeafntetligO)  quando  nominatio 
'  ■  cflet  irrc  vocabitis ,  non  autem,  fi  revo- 
cabilis  ciTet ,  cam  per  hancnuilum  jus 
{>up«ilu»  i  fe  »b(ii(C0t,  vel  «nnttut ,  Sc 
i»nCef|iicott(^filhitilieiMC,  Qfnr.eftfar 
tio ,  ob  quam  fioetocoris  .aiuthoritatp 
potc(t  pupillus  habcns  jus  patronatus 
praefentare  adbenefieium ,  uppfcCaU 
jdas  4t^4  ^Mfi,  ^  «M».  8.  cum  Rqc«  ,  & 

jBommAM^anm  ^MxA.  Moliot 
.ve^ytoimlvmfoa.friiietpia  ncgec 
Oominaciontfm  ^dEmphytcufim  in  fo* 

lofa<flo  confifterc,  alio  nititur  fundar 
fncnto  ,&qatdcn)roUdo,  quod  fcili* 
Gotf^pilltts ,  (iiHiberuci  fic  pioximui 

^nrtdliiaiaip }  aoc  fiaemioa  ad  noaum 
aonum  cum  dimidio  perveoit )  poteft 
cum  confenfu  tutoris ,  &  dccreto  judi- 
cis  qclebrarc  quoslibec  concrac^us  cti- 
•amcifeli.boaeimmobillittmde  om^ 
ft^uOM  oft»  oteciamiiomiaemedfim^ 
libyteufim  poilit. 
%x  Sive  autemhoe,  fivc  illo  nicaris 
iundamento ,  procedithacc  feoteDCia^ 
eciam  iocaTa,  qoopapiiii  paeer-bdm* 
4emtUi  dodiireCiitt  oclioec  piipiUoe 
iBna^Hipillarem  aetateffl  moriatur ,  & 
bcaee  iili  datus  ruccelTurus  efTct  in 
efifs  Hmphytcufim  per  fupraditfia  i» 
fe^i§m  frdcedi»tt  t  9Mmet.  it.  attamen 
ii  papillatiabtfmfM>mioiflec,  ishcredi 
prsrfWatur  in  Emphyteufim,  cactcris 
*  pupilhbonisaddiftum  hasrcdcm  fte- 
^lantibus.  Ita  MoUna  didfs  diffia. 
4.S0.  »«18.9.  £cCaVias^/^4  4, 
9w»ff,ii,  &  9.  obf  odAc  pcrlrariBBCtt 
(nipUloid  aonos,  io  qutbns  poisft  oo» 
«nitaaei  id  fimphyteufim ,  td  eft,  to 
^oibus^pabmiftpcowBaii^toifli 

•..ti..! 


Domio^tiooj:;»  ^patro  oom|ne  iprius 
■pupiili  IbAi  expimrei  q.^pi]ia.4n[io^ 
j4om  teftamenMm»  quo  poc^  iiiMiu* 

oe  pupilli  teftatus  eil,  expirac  idd 
pupillus  pervcnit  ad  sEtatem ,  in  qaa 
tcttari  poteft,  idcft,  adannos  pubcr-» 
jCacis.  Tandem  notaot  citaci  I>o^o^ 
fes ,  fi  puptlliiaieJiefiimieati«li)x.tto« 
minatioDc  \  fe  trrevocabiiiM»  IftAt^ 
ponebcncficio  reftitutionii  eam  re« 
fcinderc:  fi  autcmcflctrevocabilis,taU 

bene^cioQoniqdigemi  ^UQd^Uis  ex 
lecooAat.  -  . 

QjMBres  cetcio » tm^m .  mititiu 
baltefispoteftatemoomioiodiidBiii» 
phyteufim  poflit  nominarc  uxorem : 
vel  d  contra  uxor  virum  ?  Ratio  du- 
bicandi  pro  parce  negativa  cil ;  quia 
doniCio-iomr;irintm>&aaQfem,  eft 
ip(Q  iure  nulla,  nifi  accedac  ttadicio, 
&  morte  donantis  confirmetur ,  ut  cft 
tritam  in  jurc  ,  &  tradic  latcSanche» 
itb,  6.  4e  mitrimtMi»  ,  diff,  1.  diff^ 
14.  <.V(nde.idim  videturdicen* 
disdi  deaoiiriaitioae  &mpfay€ciicici^' 
firir  iisorem,aut  uxot  viniai  aqa^ 
net.  Oppofirum  nihildminus  tra** 
ditmerito  Caldas  de  nmimMitme, 
4.,»Mmer.  tS.  &  di  fitefitte  eligeitdi^ 
eifi  4.  iMRik-4.ft  BmmiQttilBKboni 
tMremijf.  U  Ofdkut»  rtg.  lih^  ^,tit,  37.  •  *: 
M  friMti^e^  namer,  4.  Quia  conjux 
nominando  alium  conjugem  ,  nihit 
dat  dc  fuo ,  cum  pominacus  oon  ca« 
piat  ik  nomlQittce.fed  k  ddmioo,  utfM» 
frdmm^  tl.  pcobatom  eil»  8c  apudlb* 
re  omncs  cooftat  j  ac  protode  dona'^ 
tionem  non  fiicit.  Juvat  textus  im  L 
fi  fpenfns  ,  y.  ^.fimtritus  ,  fi.  de  dtmtit, 
tMter  virum ,  &  mttHm  1  qucm  bencad 
fem  praBleaciem  Booommoite  -Ideia 
Caldas.  Fadt  edvo  Oedioicio  Lu-; 
ficana  //^  4.//>.  tof.  Quatcnus  vi- 
du«  quinquagennariac  filios  habcntf,' 
fi  iterum  nubat,  fpccialicer  incerdi-. 
dr,  ne  marinim  oomiiiafe  poffit  ad 
Sin]ibyteufim.  Vode  Cootrariom  vi- 
demr  admittere ,  &  conccdere  ,fi  mo-' 
lierlic  .iuoior^  yelfiiijs  cdreib  Quo 

S  f  }  )ura 
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fare  ut!  Lufitanos  fceflatur  Cald.  ^tilFft 
C4p.  4..  ft.  4.  Ec  ita  docct  cxprcfle 
Fragor. /0»»*  i'4s/p,9.i.zo.ti,t,  cxpli- 
caado  tnam  OfdloaCionem:  iuxta  qoi 
»,  p.Mit  eamdhcdo  t,  f,  deeif.  114, 
(icut  mulier  quinquagcnaria  filios  ha- 
bcnsnon  poiell  norDinare  virunn,cui 
pofleam  astatcm  nupfit :  ira  paciter 
m>o  pole  nominaH  ab  ipfo  vlrofilioi 
cxalio  macrifflonio  habenti ,  etiam  fi 
quinqu-agenatius  non  fit;  &t  hoc ,  ut 
qualitas  inter  ipfos  conjugatos  fcf vc- 
tur :  fi  tamcnfolus  vir  habcat  Emphy- 

v  tcufim  nomtnati6aii, credunt  ijdem 
I>oAoret,<)iK>dttfncpoccrirdiAainiH 
sorem  nominare  ad  iilam  EmphyteM 
lim,  &8ffirmatCabcd.*.  18.  italcvi- 
diile  ludicatum.  Advcrtc  autem  ,  licet 
Conjux  habens  Emphytcufim  nomina«- 
lii^Bis  poflitalterum  conjugemadeam 
liominare,attamen  non  poflTe  in  vita 
iba  transferre  in  alterum  irrcvocabiU- 
ter  jus,quodhabet  in  rc  Emphytcuti» 
ca:t}uiatranslatio  talis  juris  ellvcra 
^o&8tto,per  quatm  idooaot  redditiie 
8cdooacatt»s  ditior :  tales 
autemdonationesintervinmi,  &  uxo<i 
funt  revocabilcs ,  antcqua  per  mor- 
t€  donantis  confirmctur,ut  didum  cft. 
Qattres  quarto,utrum  non  ob^an- 

^  tp0RiijiatloneUificanatfi'.4.ilf«  4I. 
^ntoayetur ,  ne  maritus  poifit  aliona^ 
re  u!!a  bona  immobilia  abfque  expref* 
fo  confcnfu  uxoris,  po0ii  nihilominuS 
maritu»  nomi  nare  ad  Emphyteufim  ^ 
oMOfiBObnrolta?  Refpondenc  affir- 
mati Ve  'CaUas  »fmh.  f .  1 S .  mmm,  1 
&  Emnanuel  Barboia  im  temif^itn.  ad 
Ordintt.  reg.  lecectt.  n$tm.  ti.  Ec  mcrito, 
Quia  cum  oominatus  ad  Emphytcu* 
umQco  Captac  a  oocninante ,  <ed  ado- 
mipQ  9  tifrfepiot  di^bm  cft ,  biiiil  m  a« 
tiliDtdelnocoofecc>velalieoat;ific  lic 
Jion  indigecconfenfuuxoris.  Id,  quod 
•  iplaOrdmatio  Lufitaoa//^.  4. ///.  97. 
i>it.  apcrte  fuppontt ,  &  admittit. 
XlmiMm  «ocemcicatiDodoretlyane 
4NeMfottationem  »domiii%jomaritusu&ii* 
iftDAum  pro  temilOBevics  fusrciiei^ 


vet;  quodillum  transfcrcndo  faciac 
contra  ipfam  Ordinationem  regiam  ilt* 
Sf0tii,  ^S.quae  dum  profaibet ,  ne  inari* 
ciii  ulla  bonaimmobilia  alleflet  abfifte 
esprelTo^ociienro  uxoris,  compreben* 
dit  etiarn  ahenationcm  ufusfrudus  ,ut 
conrtatcxcadcm  Ordinat.  lib.i.tit./^j. 
/iy/)r//»r/^.ad  quemiocum  (e  ipfam  rc- 
tnitticlv-i/./// 4t.'f.f<r««/. 

JQutfrie^-qulnfOs  utrum  adBmphy- tf 
teufim  nominarc  poflit  excommuni-' 
catus  ?  Rcfpondctur  affirmativc.  Stc 
Caldas  de  nomin^  q, «.  n.  47.  Probatur  ; 
^uianullo  jore  ctdomttooiaitus  tali 
poicllatefrivatur,diiiiF  ea  pooelkat  ooit 
fiCfdHttfidioiiit  ,iieiq[tie  fiindara  in  ali» 
quo  jure ,  quodpcrcxcbmrrumcatio- 
ncm  auferatur  ,  aucimpcdiatur.  Con- 
Armaturprimo}  quia  excommuoica- 
tot,  fi  habeat  jui  patr)oiMt»,fftClnet  fi^ 
cultatem  nomioaodi;  ftoproBientandi 
ad  bcneficium,ut  apudeundemCaldas 
tcnet  Roca  antiqua  ,  &.  admittunt  alij 
Dodlorcs,  quanvis  Soar./tfm^j;./»  j.^4r« 
Um^diff.  i4.y^.i.ii.3i.ac.^ydluiiBel« 
liiMt  mm  d^fHmhei»t.ii^,%  4,  ieemfmU^ 
.teneant  poflfe  Bpifcopum  talem 
pracfcntationcm  non  acceptarc.  Con* 
firmatur  fecundo  ;  quiaea,  quaegerun- 
turab  excommuoicaco  vitando,tan- 
quam  perfona  privata;fitnt  valtda,re> 
gularitcr  loquendo,  otccwtradu»  cn»  • 
pcionts ,  &  venditioois,'  rootui  ,&  ca:r, 
imo&  tcftamcntum ,  nifi  fit  fai5lum  ab 
excomroonicaro  proptcr  crimcn  haere- 
fit^^vel  percuflionit  GaiAiahdih,  t^ 
in  materia  dc  cxcommonicatioae  tra- 
didimus.&  latiusin  tra^.  de  tcAameo- 
tis :  crgo  etiam  nominatio  ad  Emphy- 
teufim  validacrit,  cumfiat  ab  Hmphy* 
teuta ,  tanquam  peribna  privata ,  &  fic 
vdmS  quidam  coiwni<lut,feu  dooacio. 

Quaerfet  fexto ,  ntrtitn  (ervt&pcnai 
nominare  ipoffit  ad  Emphytcufim? 
Adverte ,  fcrvum  pa:o£  dici  oUm  qui- 
cunquedamnabatur  paena  mortit ,  aoc 
adtlsftia^  vcladopus  pubUcom,  utad 
mejCBllum :  hodie  vcfo  ejufinodi.  itx» 
ncuctei  CGfihAam.eflcper  jus  com- 

muno 
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iDsane novani,  JmkMi.  fidMk ^Cti, 
A  dmut^  imtr  vinm,  &  kxerem,  uc 

locum  non  habcat  in  hominc  inge* 
nuo.  Id ,  quod  Mol.  tomox.dejofi.  tr*H, 
%.ii^,f,jiikmm,  5.  verf,  credtderim^ 

poftBaidoffl,  Saltcer.  &  alioa,quot 
cltac,  &leqQi  videcur  Caldas  de  tf0tM9» 
f-  iQtellrgic>  etiatn  fi  damna- 

tus  fit  admortcm  naturalcm.  Cona- 
munis  camcn  rcntentiaeft,  ctiam  ho- 
^die  ingeauum,5ad  morcem  paturalem 
jkoiiiattta.fitvflffiei  IkmmpanssCt 
iblum  rublacaoi,fi»feftci^mellee}a^ 
modi  rcrvitutem » qoarenas  extende<i> 
batur  ad  ingenuos  ad  bcAias  ,  vcl  ad 
«ecalla  damoacos.  Sic  GlofTa  itt  di^f^ 
4mheirt.  /ed  ktdie,  vcrf,  ese  frfplkhx 
.&rth.  «/.if^fflii        M«».  %,f»de 
.  aflcrens  Ita  tcnerc  Dynum  ,8c 
om ncs  ,  Covar. /«riK^r.  de  tejitm.p.-i^, 
n.  17.  Anconius  Gom.  in/.  4.  Tdttri, ». 
«.  Percgrioos  de  jure  fifci,  Iiif,  j.  ///.  in, 
»ttm.  4.  Benedi^»  Mgjfdfti^ifAtjCei. 
de ftertf,  '£(titff,  u  f  •  f •  i»'  F artnac 
inffdxicfim.  ij.  101.  nitm.  118.  &  catert 
communiter.  Quibus  accedic  Ordii 
natioLufitana//^.  4.  sit,%%,§.  6,  ubi 
abfekitfr  hidietarpee  dainiiatioiieiii  ad 
loOitBBi  niitiiralcni  efici  diamnatuni 
/ervumpan}^ ,  &  confcquenter  reddi 
Inhabilem  ad  omnes  aAuscivtlcs  ,  qol 
iurisauchoricatcm  rcquirunc ,  ut  tcfia- 
■lentnm,  Stfimiles.  ItaqnelMuixi  paEr 
lUB  inmlligtnnudamiiaittmadinofcem 
naturalcm. 
•  37     Hoc  pofito ,  ad  pr opofitam  quaifti- 
onem  rcfpondctur ,  cjufmodi  (ervuro, 
feuadmortem  naturalem  damnatum 
noopoflenomloaie  adEmphyteufun. 
Ita  iumitor  ex  Ordtnat.  Lurtt>  iih'  f . 
///.  6.  i.  19.  ubi  loqucndo  de  rco  \x- 
f«  maicftatis  deccrnit,  cum  poft  talc 
crimen  admifium  nomioare  ad  Em*' 
phyteuflm  non  poflb»8c  Tpedato  iom 
commonr  tradic  cum  atijs  Cald.  d. 
r.de  nomift,  n.  4.  &M0I.  diff,  481. 9. 
Probatur;quia  licct  eiufinodi  nomi- 
oacio  in  £iAo confidat, actamcn  ier^ 
.  vus  pasnai  etiam  eUdioais  in  faAo  o&* 
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MentSa  cftiflcapax//.'«v  fiiU  17.  §.  fi 

^Bts  regettts  ,  in  %,f.iid TreMlinnim^Tlb^ 

ele^ioncmiUAm ,qHAm  PgpiftiMUS  depor" 
tato  dfdit ,  h$iic  (  fcilicct  icCTO  piKOC^ 
d4.rinott  ofortet, 

Limitataocem  ptimo  hanc  refolu-  %% 
tionefflCaIdaso.ie.eam  Camaoo» 

quem  ibi  refcrt ,  ut  (hliim  procedat  de 
fcrro  pa5naj,quiantc  contra^am  cjud 
modi  fervitutcm  habcbat  potcftatcm 
nominandi:  pollca  cnim  confcqui  pol- 
le  hmte  poceftamm  oredit,  eo^qiiod 
ejufaa^potcftaa  iiifiiAaaMiSftat#>S( 
fervus  nonreddatur  incapar  obrinen* 
di  dc  novo,qua:  funt  fa^i.  Cujus  divcr- 
fitacis  eamracionem  reddic  s  quiaejuf« 
modi  Arvat  per  ipfttm  conddmaatioA 
nem,&  fcrvitutem  cenfetur  mort>.ii 
interdicit ,  de  coadit.  demofjfhai  & 
poftca ,  ctiamfi  libcrtati  rertituatur,  ri6 
ccnfetur  idcm  homo  >  qui  amea  erac, 
ynde  poceftas  oominaiidi ,  quam  aa<p 
teahabebat,  fimol  com  illo  oenAcar 
pcrijiTc ,  &  manet  penicnaestin^a  ,  a- 
tico  ut  ncc  illo  rcftituto ,  cxcltetur  ,  uc 
benc  idcm  Cald.  advcrtic»«»».  19.  pcc 
/.fwi.w.     ttretmi£,  defolution,  Hxc 

•aummtatio  celRlc  ifi  atiquiliiioiiode 
jaovo,  cdmi  naUa  k  bomincimte  te 

mutatio  ,rattonecujus  impcdiatur,ne 
poteftaccm  nominandifibi  denuo  con- 
ccflam  in  tado  coo&ftenicm  obtioc^ 
•&eMfCcrepoilTC.  ^?'- 

Umitat  fccundo  idem  OaldasJMHM» 
at .  cum  Baldo ,  6t  Julio Ciaro ,  ut  Oon 
procedatin  condcmnato  ad  mortcm 
in  abientia,  feu  quiin  publicisvinculis 
noiKietinecor  squod  ifte  noa  .e£icia« 
tof  ftrvos  psn«  >,  qoandki  •  iA  vincab 
non  conjicttur ,  argoineoto  L.mm^p 
mif$tm,  ff,  de  pignoftttitui  oEtione,  &  i.  qttoi 
fitfe,  jy.  ^.ftcjuis  amico ,  ffi  de  contrMen' 
^4^//M^,quaslcges  optim^ad  rem 
pcfliientem  appIicacGaldat.  lIlamoDii* 
liite.  . 

An  prodigus  ,cuibonisintcrdi6luRi  30 
rOft,  nominarcpofljtf  Vide  apud  Bcne- 
dlAum£gydium/ff  L  x.Co^,  dcfdcref, 
'f>iclef  f.  1.  §,  a. /ffr»  ttjl^i  Afl^ac^y^ro- 
Sr>  il^ndei^' 
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^shtBS  fttefittem  ntmmsfnii  ad  Emfhy^ 
teufm  ntmfutfi  9tmi»tre  terftasmfe  ^ 

iuerifettmrfeteaiim 


Seheltns ,  Clericts ,  EceUfit ,  Civitts^ 
Colle^ium   nen  feteft  nemintri  »d 
Mmp/jytei^/im.  Et  qttmedt  idqtetd  Ec-» 
^*m  t&  fam-lmmm  iMeUigs/m^t§i, 

ferfetU  ftttutier  fitefi  fnccedere  in  Em- 
fhjteHftm  ex  mtmmttitJu  tteitt  ^  qusft  ftr 
iegfm.H.^'^, 

JFiliMMtmvis  fitfttentitr  pttre ,  fttfji 

34- 

-  CtBfocits  in  eniern  re  F.mfhpemifd  ft^ 
4tfiftuemfiumtlieH*retn  aitnm  coaftci- 
mm ,  qMtmvis  ftumtitfm ,  sHtsftM' 


ftrmm  ftfit  mtmintri ,  qni  ntn  eft  ft- 
tentitr  dominedire&t^Hcet  ft  fnimtim 
mtmintnte  >n.  ^^.  '* 
*  liMfttefl  neminmitd^Eimfbjtetfimfeu 
fmtmMdtftnfer,  Etqmtmmtt'  id-AilU' 
' *kmetniekigAtMr  P».^^. 

Ntn  fttefi  etism  ntmindri  inimkus  dt  - 
-mine,  i  qu»  Emfhjtenfit  fuit  c^nctfft*  Et 

qntndtidintelU^ndnmfit^n.\7. 
•l^iMitttdtmismmmmit  ^tntftwresfef>^ 
pmtt  fmmd  td  Emfhyteiifumfiieinmi  elmm 

m.^l. 

An  ^ofHt  ^ith  tnimtm  fugm  neminare 
frefecundg ^vel tertia  vitd ^  ut  in  ejits  tt^ 
exfemdtntm  reditus  ,  vel  frpinm 


Mmfhytenfhfim,.f9» 

Vtrum  f9pit  ntmintritd  Emfltifim^kB 
fius  ilUgitimi^tt^tHtgitimm»i»mi  w 
remtftvt.  ' 

>  Vtt(km.  emt^nhiiu  cleriei » vel  tlterius  f 
^idetfh    .•  .   .  f 

IN  hac  quaflione  certum  gsntti^ 
liccr  cft  ,  non  poflc  nominari  jit^ 
fooam  tAkabilem,  feu  pf obibicani, 
iVttles  in^mfemA  m&§ttm  ceDfencur , 
Spm  in  comuMhtu.  ^pbyceuddi 
vcrari  folcnc ,  ne  Emphyteufis  ad  cas 
transfcracur,ut  fumituf cx  /.  ult.Ctd. 
de  jure  Emfhjtett.  ibi ,  Jfs  ttmen  perftl 
m^tfumtm  fiknt  i»  Bn^bjuaticis  eti^ 
fHmmi  tmtfii      ctUb^  faQOBd) 
quia  gpncralis  ooimmIB^  nbB  imelff. 
gicur  fa  Aa  pro  ijs,  quos  conccdcos  vdt- 
ro  fitnilicer  exciperet.fi  fpecialiccr  pro- 
pooerentiir,  regnit^  im  gemertli  de  reg. 
Jmit  iit    Dpoaiotts  luiiea  ooooedcns 
Emf/ttgum^  /pco  peffitois  ttbniMnnB* 
dts  vero  fipniliter  exoiperec ,  quas  oobi- 
mufitcef  ifi  talibus  concra^ibus  cxcl- 
piibleiic,fi  fpccialiccr  procis  poftula- 
t6iat,  BjuibQodiyeropeffonflB.ucOo. 

iflUm  COUMiBMitBrjBgpitohC,  lilSKll. 

Im ,  cx  qifibusidomini  condicio  redd^ 
Cur  deterior ,  fivc  quia  difficilius  pea- 
fionem  ab  eis  comparabic ;  fivc  quia 
ceflabic  itli  ipescaductcacis,  auc  reci<- 
fiioiidLlaadeiipum ,  ut  magisio  parri* 
gBhti  CTpiigiiiBiiit laffmti  feS,y^ 
tutietn 

Ex  qulbus  ftatuunt  DoAores  pri-  3* 
mo  hanc  conclufionem.  Habcns  pote- 
{ilaccm  nomtoaodi  ad  £DphyCeufim 
.aon  poceft  ociriiintfepeibaam  l^lplb 
.poccnrIorerii.  6ic,  relactswulciiOaf^ 
das  de  poteflate  eligendi ,  ctf.  % ,  nnm.  r. 
Ccnfctur  autcm  quis  potcntior ,  vol 
i^acioDc  officij  pubiici,  v^el  catiooe  di"- 
9itiacoai,autiibhilit^nj  aacftniiftart- 
Mcit  CBBt  hiagBacilnis»  vcLdenlque  ra* 
Cionefori,feu  pdvilegijquoad  feruni^ 
prouc  ha-comnia  bcnc  illuftrat  idcm 
•CaJdasif».  i.  quiindc  infcrt,  Schola- 
-fom ,  Clecicuffi  ,£cddQamf  Ci  vicicem. 
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£c  Collc^tum  flomlnart  non  polfc;quS- 
Vij,quod  atiincc  adEcclefiara,  &  pium 
locum,id  intelligac  dc nominatiooc, 
cx qua  Emphytcufis  illi  acquiracur  In 
perpctuum  ,non  auccm  ,qua  Emphy' 
ceufim  acquiraccum  oncre  cam  alic 
nandi  incra  ;|nnum.  Et  ica  cciam  fencic 
Fragof.i"  quanvis  plura  iavolvens  "^tim 

Limicacur  auccm  cradica  conclufi^ 
^rimo ,  ucnon  proccdat  de  nominaci- 
onccacica,qujeficperiegem,  uc  cutn 
jiliquis ,  ex  co  quod  furccdac  Emphy- 
jceutfie  ab  ioceflato,  cenletur  per  lcgem 
nominacusadeiusEmphyteufim ,  fi  Qc 
ejusarccndens,  aucdefcendens,  q.uein 
isdmodum  difponicur  iih..  4..  OrkifiMt^ 
Liifit.tit,  16,  Exquo  fundamenco  pro- 
\)AVim\iS di/p, pTdCfdenti Jeii,  »lt^  6^ 
pofife  monaflerium  fuccederc  mona^ 
choab  intellacoin  Emphyccufi,  quant 
monachus  anceprofcffioncm  habcbaCi 
non  obAante  »quod  indecondicio  do- 
mini  dirc^t  rcdircddatur  decctior ,  8e 
ibi  Auchorcs  ^hujus  fencencia^  tecuii- 
mu$. 

J+,  LimitatUr  fccUhcid.Ut  tidii  p^ocedat 
|h  filio  a  patre  nominaco  ,  quod  is  po- 
"tencior  parrc  dici  rton  pofljt.  Sic  rclatis 
ali  js  ,  Fragof  ttmt  difp.  9»  §.  i9i  numi 
%,fi»e ,  &  Caldas de p^teft.  eligendi ,  C4ps 
t.  num.  ii.quicamen  cxTiraquelo  i»  U 
,fi itnej»gm ,  verba  Jnfceperit  likeris ,  nnm.^i 
in  frodmit  trthtitus  de  Mrdffi  nnm,  554 
hoc  intcUigeodum  arbitracur  dcfilio 
tegitimo  ,  non  autcm  de  adptivo.  Li- 
micacur  ccrtio ,  nifi  petfona  {ioccntior  ^ 
vcl  alias  prohibica,  fic  confors,  vcl  con* 
^bcius  in  cadem  rc  Emphyceucica;  quia 
ineum  alcer  (ocius  pocell  parcem  fuam 
alienare,  uc  ex  Card  .Thufco ,  &  Man- 
tic.cradicAugud,  Barbof.     flUn,  mJ 

.  .  c.pfitnit  de  /fC4ti  »9,i7i. 

0^  Limiranda  etiam  videcur  conclur 
iio ,  uc  non  procedac ,  quando  nomi« 
nacuspotenciornoneft  domino  diro- 
Ao.  Quia  juris difponcio,ne  rcs  litigv- 
ofaalicnetur  in  poccntiorem  ,ceiIaCj 
^uaodoaftotnoa  eilmmus^ppceosj 

••1 


quam  is,  in  quem  res  allcnattir ,  utrc- 
folvunt  Bildus.&t  Salicctus>;«/.  i,Ccd.. 
ne  ticett  potentiaribtts,  Ex  quo  funda- 
mcnto  centavic  Jafon  m  l.  fina/i  ,n.^p. 
cn'u  Jeqq.  Ced.de  jnre  Emphyt.  h.mc  li- 
micationem  tueri ,  iicec  rcm  indccifan» 
rcliqucrit.  Abfolutc  verbhanclimita- 
tioncm  ip'^rObac  Gardih.thufc.  qucm 
titac  j&fequitur  Au^uft;  Barbofa /or* 
.fipracitate,  COntrarium  hihilominuS 
mcritodcfendit  C^ld^s  diiJs  cap.  t.  dt 
foiejiiite eligendi fi*b  num.  27.  Quia  liccC 
nominatus  non  fit  potcntior  domino 
dircdo,fi  camen  pocencior  fic  ipfd 
nominance  ,  deccnor  efficlcur  con- 
dicioipfiusdoraini,qui  non  tam  facil« 
enfioriem ,  6c  cajccra  jura  dominica- 
iaobtinere  poteric.  Quamobrcm  Do-  ^  c 
iftores  m  ctp^potttit  ,  de  Iocaio-,  commuf 
nicernegarit  p6iIenominari  Ecclcfiatn 
adEmphyccufim  cccicfiafticaqi ,  licet 
tam  poccns  j&privilcgiatafic  Ecclefia 
dominadircAa )  quam  ea,  in  quam 
Emphyceufis  cransferrccur.  ^ 

Statuunt  fccundo)  nonpofleriomi-  j|> 
fiari  ad  Emphytcufim  tiominem  yaldc 
pauperem,  feu  mendicum.  ItaMoI; 
dtfp.  459./;.  4.  &  Caldas  d.cMp.  1.  depo* 
tefiAte  rltgendi^num.  x^.  qui  alios  tacic6 
homiric  refcrc.  Probarur  cic  duplici 
fundamcnto.  Primo  ,quia  niriiiapau- 
pcrtas  irrpedimentocriCj  ne  domind 
facilc  folvacurpcnfio:  Secundo  $  quia 
cjufmodi  pauperes.  funt;  privilcgiaci  $ 
nam  bonorumcelliooeliberaritur,  vel 
in  carccre  funcalcndi  a  creditbribus. 
Ex  quibusfatis  cohftatheddi  doriiinunt 
dctericjris  condicionis,  fi  Emphyceufit 
adeos  cransfcratur.  Hanc  tamcn  con- 
clufionem  incclligd  ,  quando  Emphy- 
tcufisnorieirct  adeo  pingui8,utex  ejuj 
fru<ftibus   paupcr  omnino  a  miferia 
rublevarctur;quiatunc|am  fatis  habe- 
ret  ,undeabfquc  difficulcacc  domino 
pofret  fatisfaccre. 

Statuunc  ccrtid ,  ii6n  pofle  tionQi- 
nari  inimicum  domino  dirc<*to,  qui  '  * 
Emphyceufim  conceflic  Ica  Caldas 
cum ^ijs  dido  cttp,  I.  de pitejttttt  tli£eff* 
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iA  ii.»t.1Utlodt}  quiacdncei&o  Aoa 
4mtX&§^KmKMt2  pr^  odNHis  jpridotni»- 
•o  «oiicedenci^Kouc  aucem  idem  C^w 
^as».  jo.^iniinicttiacapuaUs  nonfir, 
•fjoivfioccfcnominato,  fipoft  ilIamcA^ 
Cra^am  Emphyccuiis  concelTa  futCl 
ilN  debet  iflipotue  dooiiniM^ 
l|oMiilatii  nottcxduferit.Limitacpr^ 
tcfca  ir, cinn Bariholo ,  &  muhis  a^ 
uc  non  procedac  tradita  conclufio» 
^ffndoipie  domtous  cauiam  inimici* 
Httdcdit,  quftdliMilciitaftitelNtiil 
ttillfli^  |^KJffld4{fpoiielictb«<tefii« 
fiilb^r  1  quanvU  etiam  in  concrari* 
Hta  val!<59  ex  ipfb  jurc  fianc  argumcn* 
ta,  quc  aifcrt,    Tol vcre  conatuc tdeia 
I  Ca'ldasi^»,4.o.  illumconfalc.  *' 
'  <)gttfet,fRnim^flleM-aoifliMito, 
qua  plurctperfonie  (imul  ad  Bmphy* 
Ceafim  fucrintclcdz  ?  Rerpoodcc  Va* 
lafbusf 71.  ».  H.  valcTcfi  domi- 
Ho  placucric,  ik  Bmpbyceufis  dtvtda» 
-    fiv^jSiiicelli  idtf  tion  platiiieric,  Vile- 
re  quoad  pcilbbaffl ,  quM  ordioef  iter# 
■   primo  fueric  nofflinacai  sargtimento 
i.  fei9fr»titef ^finde  ^verf.  ergw 
f*tm^^f,  -di  iiekmumifftr,  Ukert.  ucpo* 
t^<ii|M»  tittrti  VMbcur  pr^leaa.ldeai 
le  tpfa  tradic  Caldas  4tmmht»,  f . 
i.}t.<f  js.f»«^««.  jS.  quanvis  mulca' 
parum  utilttcr  mi/bcat  .•cenececia  Fra* 
goT.  ttmp  j.  ^jj^.  9. 4.  %%.  tmm,  4..  Ac  Se. 
natusCulkatttis » nt  idem  Valafcus  re* 
fc(t  ie.  4t  tenlaic',  eam  nominMionem' 
AnipUclter  valere ,  debere  Ciaen  Bm* 
phyceoftm  incapitari  in  una  exillis 
pcrfonisnomtnatis  juxta  (brmampr^* 
fcriptam/i^.  4.  OrtUit.  re^id,  tit.  ^6.  i- 1, 
&1fk,if4i9»  si.nbl  iobecor  >uc  quan<lo 
Bin]^yteii(is  devei^  ad  plures »  divi» 
ilatttr  intcr  illos  pcr  a:ftimationcm, 
j^fa  vtrrorcstota  pencs  unum  manca^ 
q  ji  aii  js  pro  fua  cujufque  portione  cfti» 
matioiieitt 'fiMiiac.  Bc.liit|;  fencenclnr 
i^jilit  vid^Cttrverft  iosca  Mdem  Ordk 
*">  fiitibnsm    frr.  36.  ubt  quando  £ni« 
pl^tita ,  qui  habebac  Emphytcurml 
hominittonis  cum  poccftate  nominao* 
dudeccifict  aeminc  cxprc&  nomittir 


  ^ 

Empbyteofi. 

to,re1idiacamen  plurSbtit  lueNilibas 
tscdlamenco,omnesluMedeind  eftift 
•dmltcuntur  cum  obligatione,  tit  ia 

unocorum  incapitetur  juxta  fbrmam 
ibi  pracfcriptam.  Si  ergo,quando  plurcs 
taciccnominantur,  ca  oominacio  di* 
iftottiOdovaiec,«nr  non  valebtt  fi« 
Itt3icer,qnaodo  nomiiianCifrcxpreire^ 

Quacres  pra;tcrea ,  at»  pomt  quia  91 
ftnimam  fuam  nc  minare  pro  fecuodft  , 
Vel  tercia  vita,ut  th  Cjus  bonum  expcn- 
Ibmcor  redicus ,  \  cl  pretium  Empby* 
leofif  ^Refpondetnegftd^  'Valftftm 
<M)yr.     ubi  affcric,  ita  fuiflc  iodi^ 
cacum  in  fupremo  Senatu  hujus  rcgni, 
rcvocata,&  habita  pro  ridicola  fcnten- 
Cia  judicis  rcftduorum ,  qui  judicavic 
▼ftleieillftmiiominattionem,&  utiparp 
daret  procumori  captivoram  ^  td^^ 
fiduorum  quanturo  futfTct  arbitratui^ 
valcre  Bmphytcurim  pro  una  vita ,  uc 
pro  anima  defiinAi  in  opcrapia  di- 
-llrilMieimii  vd  Ct  pars  cam  «ftimatio- 
oem  dare  ndllel^ttftdeitllfflindnm  Em- 
phyccuticum ,  ut  eio$  redkttl  fimilicer 
«xpcndcrcntur  protcmpore  ,  qoo  ju- 
dex  arbitraretur  durare  vitam  oniut 
hominis.  Eandem  (ehtentiam  tenet 
inipeci^FragoC  iMMj.  difp.  j,.^.  ,3. 
».a.     mlhivideturvera»  ea  ratione, 
qoia  Emphytcufis  nominationis  fo- 
iom  pcrtincc  ad  poflTeflbrcm  pro  tcm- 

ere  vicjc  (^x ,  uc  maioratus,  &  fimj/ia 
ba,qttai  ex  paAtJBt  pfovidMif  a  de« 
KfrOtttRigitttr  non  poteft  de  IRa  dKpo* 
nerc  poft  mortem  in  faam  proprtani 
utiUtatcm ,  ctiam  fpiritualem.  Pra*te* 
rea  faculcas  nomioandt  k  domioo  con« 
eeflft  Inceffig^cor  pro  perfonis»  quae  ve- 
rd  fuccedaiic  in  Emphyceolim ,  ejufque 
Obligaciones  implMBC:  qiM  ftniflMV 
aoo  convcnlt 

Vcrum  ppffit  nomioari  filius  ifle-  4f 
gittmus  A  vel  fborius  «aut  legitimatus  ? 
Esplicatoiiaeftd!r}^.^«vdL)Mr.«iSr.  $. 
t.  d*  dM*tits  fe/jf.  ubt  pleod  craftavti* 
mus^m  tllegicimi,  &Icgittmatipoffint 
in  Emphytcufifn  fucccdcre.  Si  quflcrai 
«ittuA  coacttbiai  po£c  aominarii 

Ckci<t 
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Clcrico  ,  vel  alio  fuo  amafio  ?Rcfpon- 
dcr.relatisalijSjFragof.  tomoi.  difp.  9. 

zo.  ««iv.  1.  Don  poiTe  noniinan  ad 
Emphycettfiaa  «celdiafticain  ,  poflb 
Vf rdiad  f ccttUugBiik  QgMB  itfoluiEia.iiiift 
hiplaccc. 

■  :    SECT.iO  QUARTA.  :  ^ 


\  f§$ifiAtem  nomtnantii  poffiivsi^- 

<  r  '$Mre ,  feu  nomtnattonem  * 
V.  \..  u  .jm  faRam  rtvo» 
*     •  *  li  *      ctrt^  •   \  •  --^*? ' 

SVMMJRIUM.  ■> 

;  .   

CinfiUMniuf  Jnd  fegnUin  hit  mteriik 
ffim  regnU  efi  iUe  feiefi  V^kfti 
tim  fim^teM  -emt/k  tfitnm  fknbiti 
nmindndi  u^Umrtm ,  vtttniftn 

mfirth.ft.4.t. 

PofiiiMr^uMUmlimititiilmjns  regnU^ 
iiJdem, 

Seemei»  reguU  efi  ,  f««^  tM  fUefi 

VMriweiUe^cuicencejpi  efi  funUit  ntmr 
:  .  Mndi;ikUUfi^mtMt$tnt  iiiMit*  mm» 
4».'  "  ' 

LimitttufhM  reguUdu^licitet  \  Prime, 
nififritrmtmiimtitfi&dfui/fetin  tefitm»* 
<#.  Stinitdi,nifiMmiimins  frtmtrittnrnfi 
mrnMnti  cumnuttum  tliudju^iminm  tpt^ 
tTMslstum.  ihid,  \ 
■  CtrcAfrAd'teiAseeguUiy  &  eAritmlimi-^ 
Utitnes  flurimu  excittntnr  diffcHlttteti 
*Ml».4,).  ••••         .  •  \ 

4,  'TX  Vis  rtfgulas  fn  hac  matcria: 
1  3  conftituic  Ordlnacio  Luficana 
[ltb,/^,tit,i7.  Prima  cft,  quan- 
do  in'ioi^tf9AaEmphyteuticp  oonf- 
obditur  aeciDfenti  Bmphyceoliin ;  iitf 
po>fliC  atiatti  p^rfoham  ad  cani  homi* 
flarcurqueid  mortem,vel  tcmporc 
mortis,  poteft  talis  Emphyteuta  femcl, 
&itcrum,  ac  Aepius  nomioaiiolieni 

rufaid  ttl^QO  ad  iiiorft^;tel?erttUI* 


«iam  nominactonetiieaetet^reT^^ul? 

tur.  Ha^c  reguia  ponitur  diifotit.  ^j, 
infrinctf  i» ,  ubt  ea  rcdditur  ratio;  quia 
omnes  aAus ,  qui  ordinaatur  ad  ccm«> 
pus  morcis » pofliint  uiqiio  ad  fflorcem 
revocari.  Stactmvetdf.  i- eadem  re« 
gula  limitatuf,  ut non  procedar,  quan- 
do  is  ,qui  h:\bebatpotcftatem  nomi- 
nandi  ufquc  ad  mortem,  tranftoieric 
invicaroaremEmphyceutieaift  in  a- 
liam  perfotiam  citulo  docif\  Vel  aliquo 
aHo ,  trnnsfcrcndo  in  talem  perfonam  , 
omnc  jus ,  quod  in  re  Emphyteutica 
hahebac ,  lic^c  fibi  refervec  ufumfru- 
ftam..Tanc  ei^li.aii^rdinatio,  jatn 
non  pocerit  iteram  liliam  perfonam 
nominare ;  imo  perfooa ,  in  quam  res 
ica  fueric  tMnalata^pocerik  mUadiiV 
ponere. 

Secunda  regotaell.  Siin  ooncra-^ 
Qu  Emphycenticoeonoefla  ficllwidiil 
nominandiinulla  faAa  mentione  mbr* 
tis ,  non  poteft  Emphyteota,  poftquani 
femel  nominaveric ,  faccre  atiamno^ 
minationcm ,  pcr quam  prior  revoce-*  • 
CncinequefiillamftdiC'»  tetianomi^. 
natiovalebtc  Haec  regula  ponitur  $^14. 
t\ufdem  tit.  37.  Bt  redditur  ibi  ratio^quia 
pcr  prtmam  nomifiationem  acqaifltd 
iuitius  nomlnaso,  quanvis  nociciam 
de  illa  noo  liabear»  qao  jure  periW0« 
CBUimem  ^privirinon  poteft.  Dopli* 
citer  aatein  hcc  reguta^MtMrif/.  3/1 
limitatur.  Ptimo ,  ut  non  pf occdat , 
quandotalisnominiatiofiicritfaAa  ia 
tcftamcnto ,  quod  hac ,  revocato  ipfo  . 
t^mentb ,  vd  pro  imUelnbcto»  ooiH 
ieqoenter  revocecur ,  Sc  pro  nulla  faa^ 
teator.  Sic  habctur  §.  4..  Secundo  ,  uc 
ron  proccdat,fi  nominatiofunplicitec 
fiac,nuUo  aiio  jure  in  nominatum  tfSf* 
laco,  &  nomloatuK  prjBWOillEBHIwni* 
eo  quod  iltandfflimitiodMiiii 
non  tabaeriCi4E%c  incegnim  fic  nomn 
nanti  iterum  nominatc.  ,Sic  dccerni^ 
tur$.5.  ;  .  ^ 

Circahasi  regulas ,  tt  -ha^felKUai  41 
micationes  pbirtaitf  diOcuttMtetr  & 
dOMtltidneiilDoaoribatAieimQCur; 

CK 
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rx  qotbus  poti ffi  tnas ,  &  qux  ia  praxi 
frequcntiores  ^unc  ,eicpecliemuS|Con« 
ftderaado  cxplkaiido.i 
luraoqucKgttlam. 


CenfidtrstPr^  &  txphcatur  prim^ 
ft^ui^tfuhdfalKtt  piteft  varsArt 
Uf€m fiui4m€«fMfscttittu  m^. 

$fm,  ^eitetitpjt 

tiwftu. 


*    '  •  ■      ■  • 

•     •  •  • 

.  .    tVMMARWM.  .  \ 

imhmftfifm  rt^aU  trts  ttfni  diflmgmm» 

EmpbjfteMtM ,  r «i  eoncefs  tfi  fteulits 
ntmimMdi ,  cum  mtrtrtur ,  /eu  ttmftrt 
mtrtii ,  velft/i  mortem  f^tteft  VAtitrt  tt* 
tiet , f MTiri  j  frafertim  ttmtff*  tft 
putfktttdeligpitdmiKimtrttm  Setertit^mk 

rirnf»»  htbens  ftcultttem  utmiiitneii,cum 
Uttrietur ,  vtriaudt  fteultttem  nmtttst ,  fi 
iuviidfud  trtmsferei  rtm  Empijjteutictm 
im  tt9Uti9eiNim  'ftr  dtusti^ttiu.^  eut  tUiuuu 
Utlttf^^tut9^tftusfireudt  iuiiktm  tmmejue^ 
^utdiu  rt  ffibehat  ?  Tresfrtnt  feuteutijt, 
Frtmt  thftlut}  utgtt.  n.  ^6.&  fr^.  Vlti  //- 
UHtttur  ^uifiututiutnti  futfict  (tuceffaf^. 
9iiiieMu^elipti4umuitm  eKp(urHni,p§un 
ptrihi4dUttiiL.ateuitdd  tffiij^i  tflhmtt.x 

Tertit  difiingnit ,  &  vult  nt  h«hens 
ftcultttem  tligeudi  dt  ttrtis^citmmtrietur^ 
mtUiptfiit  u^emeduumiuurt.ififfOtaAiq^ 
teremetempuemtriis  ifeeiuememflhiAt^ 
etfeteftttem  tUgtndi  dt  iueertis,  Et  btMt^ 
prthtlfiiierettt..  yeditft  .^mber.  u,i^,  ji^ 

/'f  f-  .     .  .  : 

jlrgmtur  efj^cteitereemre  primemfer^ 

^(UtdmimttttieftnttfititttUt^^  > 

Et  fttitft  ^\e£fioni.  ».51. 


U.       De  Emphyteufi. 


mmtutU  rtVtfi^iHtt¥ ,  fectt ,  tjUdUtBm  tU 
/t  eftt ,  utmmttttuem  irrevocthilem  per 
treueltttiumm  jufit  ^  ^pd  in  rt  ItJrtbet^ 
pertemt  ufk^fuSut ,  titlttmmeditm  ttied 
ttemiuetuiu ,  ipmuditimumememt  9imeritm  . 

ExflicAtur  Ordintlit  tuftttutjih.  4, 
tit,  57.  {^.1.  4r/,  ^utdin  tt  $,  ftMuitur^  /e- 
eumumMtut  im  Emfhyteutt^  tnifelum 
fmt  eemttfefueultm  uemmmdtJe  eertisju* 

54- 

Htheus  ftcuttMtem  utmiuindi  uftjueed 
metttm  uemiutt  irrevtctbUiter  tftrensm 
fertt  im  ueumuetum  tmut  jus^  ifutd  im 
ftkMtt,  fvt  tifittriteeuctfM  fmidtm 
luemimuudide  eertis^fivt  de  imeenit.  tt. 

Situttm  tjMi  ttlem  hthet  ftcultttem.ut^ 
miuet  fmpliciter  fer  eiium  inter  vivts^ 
futeft  mutittefeiuuJSim  jus  lufittuum,  r- 
trkmidtmditeudumfhfteimdiumjm  tuuf. 
muue?  Iftgemt  eUfmt^utiltrveriefjif^ 
uut,n.^6, 

y fritmis ,  eui  temejft  tft  fscultes  ntmim. 
ttmdi  vei  Ut^te^  vt/  inmtrte^ppftiive» 
fitte  ^fueumuetiuvite ,  feu  ptr  effmmuH. 
tervimtst  . 

IGirurquod  attincc  adprimam  re»  4^ 
gulam.cres  caru&  circa  tiiam  diOio'^ 
gnqiiKiiri  l>tmtt»f(^\iuandaBin- 
pbyt^lbcotiGeiracft  <nim  poceilattt 
nominandi  tempore  mortis ,  /cu,  qiiod 
idcmcft,ciira  Bmphytcura  roorictHr, 
vel  poft  mortcm.  Sccundus  cft,  cura 
Ernphyteufis  conccfla  eAcum  facuka- 
tcnointnai;i4iuiqQei|d,miQrtem» 
cafus,  utex  ipfis  tcrminis  patet^divcr-. 
fuscft  a  prarccdcnti ,  ut  probat  Caldas 
dtfNe/ltte  eitgeudi^  ctf.  }.|r.  ti.  &  Bc*  . 
nediAuf  i£gydiu$  in  /.  1.  Ced,  deftcrtf^ 
pe^ef.t.f.infrineipjuhuum^^i,  quan« 
Visilloscontundat  A^o.  Gomcs  mI. 
A  40.  Tauri  ^tBfl  nnmer.  50.  &  Valafcm, 
ctnfult.  tct./uh  nnm.  ay.  Tcrtius  cafus 
<ft,quandoEmphytcufis  concefla  c(l 
cpiia  foteftate  eligendi  fiib  hac  for-. 
ipia^  ut  poiBt  eligere  tam  ia  vita,  qu^n» 
ianmjjlcHiempofe 
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i^ocaftafe  ciifOidKiiieerMMh  deccircii'» 
ut  Qoam  cvilltij^,  «tic  erfitffldiiBi»- 

phytcutac  j  vel  iiwcrtum  dd  {rKettis , 
41  c  quemcuoqufr  £i»pbytOttU  v€lue^ 
•tiii. ^       .i.i^z^  '».«•.1:': 

^:-:  tn  prlnio  Ij^iur  eftdi-csnttm  dl» 

"Empbyteutam^bui  pocedss mMttimim 
illomodo  concciTa  eft, iciltcct,  curh 
moncrur  ,  vnriare  poflc  locics  quoti" 
Jcs  ^lquc  ad  moroBBft ,  praBfettim  fi  po^ 

noQ  folum  ex  QrdtDatM>ne  JLufitaba, 
Mdjdtit,  iftin^riiKffic  ,fed  ctiam  cxju- 
/"c  oomuni ,  /.  «Min»  ftmUid ,  tm  ^rinch 
fi»^fi  deUgttk  V  t.  ibi »  fAMi  ^M^)^ 

j^  YM^.  BclnudKbncMaijk^JUv^ 

ay^  x»  dt  ffimgittt^s ,  fi^.  4.  »i»*».j4.4 

•Valafcus  tot.  /«ir  ».  15.  Benc* 

^&os  .£gydms  {u^rt ,  Caldas  ie  fotc^ 
.^'Migeiidi  ,  cAp,  |»  ■i*<15V-'ii' ly» 
.  ^SAfln/n  in  toais;-8t  cacttri  commnBl^ 
•ccr.  Ratio  fumitur  ex  ip&<  volunta^ 
conccdcntis  ,  qui  co  ipfo  >  quodcoo* 
ceilic  poteikaccm  nominandi  ceinpore 
Aprtts,  vohiit;  at  qusvlMOMBiiiiti* 
•DtMfiAiiUam  non  cooratinifr»^ 
ift  iga6d  quaelibec  alia  pcr  ultimam  re'> 
^ocari  pofler.  Unde  procedic  hscre* 
folutio  non  folum  quando  prior  no'- 
minatio  fada  eifet  in  teftamencOi 
i|irtid  fuapte  nanirarevoGiiHleeft ,  Mi 
eciam  quando  eflet  ftA»  pcr  a^um 
inter  vivos  ,utoptimc  advcrticMoIi- 
na,  &  Val3fcus/M/>r<}quia  cum  volun* 
cas  concedemu  ad  ccmpus  morcis  fic 
^nBtfL  i  iit  V«c  qcttvia  noanidatio 
inefficax  fic  praecer  illam.,J90B  polbo* 
mo,  &  ipfo  mortis  temporc  rcpcritur, 
ac  per  mortem  confirroatur.  Dixi 
autcm,  pr^ferttm,  quando  potellas 
conce&  eft.ad  el^ndom  ^iocertum 
de.Toertis  .}-  tim:qola:textus  ittdiS*  /» 
mtttttex  familiky  &  itf  diff0§,  i  fU*  \ 
in  hac  fpccie  loquuncur  .*  tum  etiam , 
quia,  uc  omoes  citati  DoAores  no- 
caot  ifi  hocfivemu ,  Ci  elcdio  cilet  ef« 


4loaK,  8c  ittevocftViiis ^  ftfitequinl  pcc 
.Mtteltt  OOfifriBacMki>ofl«it  omiim 
^BMVtdeiitis  voinntatem  prasjiidiaiVi 

ijs ,  qui  tcmporc  mottls  cJctitl/rcnc-, 
in  quorum  favorcm  facultsrs  iila  no*- 
'minandtpro  cempore  mortis  cotfcafr 
Ikeft  f  otlbilioetfempler  flliquis  «OMtt 
'&ominari<  poflibi  >-qiaadia  nOiiiibA«ia 
virerct. 

Dubium  vero  cirta  pradi<f^um  Ca^  +^ 
fum  cft  ,  utrum  Emphyteuca  hal^ns 

^di^m  poceftfttenina^minandi ,  tum 
^MmMMh*)  vwiaadi  ikllltat»m  aiMttar, 
ifliiivita^  tramfetat' rem  ^fnphy^. 
ceuticam  in  nomihahimperdonatio* 
oem',  aatalmmcootfafturi^,  tt-ansfel 
tsendoinillum  omnc  i.u$  >  quod  in  rt 

tabeltat,  ic»oiiii-)iai>eaAi)>roefedieti( 
altati6;i)oam  OrdiiMtio  Lufiteoa-il& 

flatit.  p.^.  4.  primaffegiilse  adhibuifif 
in  re  trcs  rcperio  fententias.  Prl^ 
-^nogAtabfoIute.poire  dtaum  Eta^ 
^yceutam  fe  priviSft  Aeultace  r^vo^. 
candi,  quMitomvli  rfcm'»'^  OttMI|oi 
'fuom  titulo  aliqub  ftatlm  transferatl 
•Hanc  tenct  Bencdid^us  ^gydios  /acd 
/iffra  cif»ti./0bm.  ji ,  vrr/.  ijKtiJit ,  &  num, 
fi.  tferf,  i»gk»»^  ubiagit»  quandodii 
iaa.poceftaB  conedTaf  ^it  M-eligiMlM 
incerrum  de  ctnit^nm,  ubi  id6ltt 
docet,  quando  fimilij  potcftas  ftlt 
concciraadcligendum  de  inCertis.  Du* 
citor  1  qoia  in  utroque  evel^tu^eo  ipfO| 
domlnQt  iblittiobiicelRt  di^iiil 
poteftatem  eligendi  pro  tempoio»  ^oo 
cIc<f^or  morerctur,  noluit  integrurti  il- 
licfrccligcrc  cfficaciccr,  &  irrevoca* 
bilicer  ancc  calc  cempus,  cum  hoc 
poflec  cedere  in  prasjodieilini  eoran^ 
qoi  to  tempore  eli^  pocofflSsuc  rqOf* 
Dus  concedcns  laVcre  voluic  :  ele^' 
Aor  autem  voluotatem  concedencis 
fruftrare  non  poceit:  cujus  concrarium 
requcretar,liolloiDOdopoirctabdica* 
leilb  fiuMlttfein  Varaaadi  «Nemor* 
tem. 

Neque  in  oppoficum ,  irtquit  ci*  *^ 
tatus  Author  ,  ftat  Ordinatio  Luftta* 
na  i»  dt3$    1.  quia  ibi  foium  io^uiciif 
Xc  do 
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0  mertr;  tm^  autem  hic  loquimuc 
4fi  h/^bcntc  poteftatcm  nomioandi, 
.i;uf9  tQorerctur^Xcmempore  s»QtlK , 
iaw:^<;aMr<i9  ^Yifr(us«  Vfide  exliBc 
^^jOri!ioMf|PP«  non  lcvti  ri»ix»icur 
conic^ura  pro  hac  fentcntia  ,  fiqui- 
defn  ,cum  proxime  flatuiiTcc ,  h^bcn- 
^ip  facultat(;p[),  QQminaqdi  ufque  ad 
^ortcro ,  vj^l  ;s^|x>|>ore,  iiiiM^i^ ,  1>ofl*e 

^^am ^iini^acionAm  pro  ^o  ,  qui  Qato 
ft^ultarcm  babcbat  ufquc  ad  morcena* 
Limi^at  auccBi  hjjijc  f(uam  refoluti»- 
I^PW'  .j^4i.uf  /«j^  nitm»  ^j.  u(  ooa 

AiieligeQfiiuil  gfium  f splifvito 

{Kiupetjbusincertis,  quod  tunc  folum 
inccndcrit  dominus ,  ut  eiedor  exer- 
fcret  ppus  pictacis,  quae  non  magisref- 
IH^^^9»  ^uam  ilios  pauperes  ,  &iK]i 
gipa.  Aifioiiriderabile  pf»tiid>ciiitfi  eo» 
^m,  q^i  eligi  pofleiit tempoK ^  quo 
^dlor  morprerur ,  cum  dominus  t& 
.eQirfteciaUccr  donrefpexericimo  ejus 
sinlnBM  y  atque  ipfi  pictaci  magis  cqd- 
li»aaffl  iic,  Mt.(t4i|  timcif  ^serGittuiii 
jpjiop  diffcratuf.  QjMflD JifbiCfttioiiem 
«gcndo  de  baerede  gravato  refticuere 
dliqqi<jl  uni  expluribus  paut^eribus  ia« 
Gcrti»)qiiQme^egeric  ,  quaodomorie- 
()IC»lfiPf0t  9mllii  tlij  ,  quOS  Cittt^'^ 
(^ll^llir  yglarcus  d.  c^mfmlt,  iok.  IP.  .%7* 
qmaQvis  afij  oppofitum  fcncianc. 

I  Se^uada  fenreocia  ex  oppofito  afBr- 
faat,  dl^tum  Emphyceutiim  amove- 
re  0  Oi^WMitatofn  variandi,fitraiufc* 
xikt  ii|  fHWrtQiitiiai  omiie  siii»  .qood  m 
Mltqipbyteiitica  habebat,  hixta  ter- 
mioOs  Ordinationis  Lufitansr  i»  d.  §, 
f  .  fivc  habcrctpoteftatcm  nominandi 
de  certis ,  fivo  dc  incercis.  Hanc  vl* 
dgOit  jffohimCMm  de  ^uft, 
di ,  cdp.  4..  nHm.  sB.llbi  loquendo  Indt* 

'  ftm^e  de  Emphyteuta  habcnte  facul- 
tare'm  variandi  juxra  ccrminos 
QidiQatioms  d,W,  j/.  in  jrtmt^.  ubi 
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ll^e  totllUldtribuiQiriei.qui  a  domd* 
.ooliabilt rfoceftMeil  nai&iiifladl  la^ 
jqueadHiotrem^velMmpoie  mords^ 

aic  per  hanc  Ordinationem  fublatam 
cifc  diffcrentiam  ,  6c  concroverfiam 
circa  nominatum  de  cercis,  velde  ia!*> 
€ercifl,8c  io  iitroque.lia!beK.locaiii  no* 
minactoni6'irtevocabilem,»fi  nonainaili 
cotu  fuu  jus  in  eum  traosfcrac;quod  hac 
in  re  totum  negotiumfaciatad  tempus 
jjQorcis  rclaca  nommandi  focultas  ,  & 
Jioo.iiominanddriim.qualicas :  &  fic 
QvBCaqoalicifie  onoitaaadi  de  certisv 
vel  incertis ,  loctMaiiliX]aoltbecIiabefe 
pofle  nominationcm  irrcvocabilem, 
quam  dt^f^a  Ordinatio  /  i^.  i.  jdmtitit^ 
quaodo  fimphyteuu  omoe  fuum  fus  iq 
poqiSn^tiNn  tffaa^^  ^Addic  caaMO 
ideniCaldas  >  quod  quando  eligereciie. 
irrevocabilitcr  inccrtusdecertis,  &  is 
elcAori  praemoreretur ,  tunc  proptet 
prsjudicium  corum,qtaccmpore  mor« 
jcis  ipfiuscleiAonipoceranteligi*,  pote- 
4t»<c  teoebitur  eledermnioRe  if» 
oum  ex  Uiis  i  &  in  hoc  tantom  obfcr- 
vanda  cric  difFercoti*  Inter  cleAum  de 
certis ,  &  eleftum  de  inccrtis,quod  ifte 
aominacus  irrcvocabiiiter  propcer  ju* 
fUtranaiacianera  tfanlinitcatwnpby<* 
teefimadruot  b^redes ,  iaata  difpofi* 
cionem  d.  §.  t.  infine  ;  i!!c  vcto  mim* 
me,  quiarcpugnac  concedemis  voluo- 
cas,quinoluu  quempiam  aliumpo^ 
poniinari,quamanaiode  niper/iicibi^a 
tempore  mordi  eleAociiib 

Tertia  fcncentia ,  quam  probabiti-  4> 
orem  duco ,  diftinguic  incer  habcntem ' 
poteftaccm  nominandi  unum  de  cer* 
tis ,  &  de  incenis  $  ac  dehabcnce  potc- 
ikacCaoniioaadi  deeoRis.  ocgac  podb 
nllo  modo  ttominans.  ifsevocabilrrer 
antc  t^ pos  morris :  fccus  rcro  de  hab^- 
te  poteftatem  nominaQdi  de  incer- 
ti$.  H9C  quoad  priorempartem  con- 
yeoit  cam  prima  fepteacia ;  &  qooad 
recundan  cott  lecanda  :  ae  priaiaai 
quidcmpartcra  protac  fpcciatiai 
gydiusproprima  fencentia  allegatasi 
piobat.ociam  cciatis  aliis  iloi.  Jurifta 
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l^>t»  hCt  frimigcmfs ,  ctf,  4.  aMfHir.  sjt 
^mS*  n,  15.  lo(}ue&do  gencraliter 
iubenco  K^ltacem  cligendi  tempord 
inorcis ,  &  fic  comprchcndcndo  eciam 
i&niphyteucam ,  de  quo  bic  loquimur^ 
^  iUam  fequicui  Moiina  XbeQlog.  rMfe 
\'  ^'fp'  fwtd  actamqa* 

(arcem  hanc  frnitiniiim  ^Nfe»  &  pn^ 
bat  Valafais  ctitjtUt.  loa.».  i<.  47» 
qaaovis  rubobfcurius  loquacur,&  CaU 
das  depttef.  eligendi  ,  ctf,  x,  nitm,  it^ 
tmfe^f,     ri^.  4-  MMrt^  a^»  alijfqiiA 
kK^  i  qnuBVis  opporicnm  quoad 
priorem  partem  VideacUt  fehtite  loco 
pro  fecunda  rententia  allej^itot  acibi 
non  cam  qutd  ccnendum  fic,<)uam  iquid 
dici ,  feu  defendi  poaic  jukca  Oniibaci- 
^ntm  LiiiitaiiAm  oftendeM  conatiir» 
1^1  ipfiim  legenti  conftabifci  ^unda^ 
mencum  priorif  partis  >  quod  fcilicet 
babens potcftaccm  eligchdi  dccertili 
cum  monetur,non  poiOicin  Vita  nomi- 
lute  iiwvocabiiirt?!  ftitaiitar  ium  ejfc 
4i9€$^kfaiM,M^  H^re^gravatiKi 
teftitiierc  fUodlini  Uiil  ek  filiis  fuis  ^ 
quem  tempore  mbrtis  dcgiflet,  fiin- 
dunullum  in  vica  fua  uni  filiorum  do^ 
fiaffi:t,  &  fic,  quaDCumeratexfe,tO-« 
ttm  ictt  ifi  etun  ttaaftiiiilbt  t  dldttii^ 
Wm  feciflceie^iietn^fciltcec,  irre- 
yocabiIcm,utibi  eaponic  Oloffa,  & 
icribentes  commuiiicer  %  cum  cx  prx« 
)udkio,quodalijs  cohtra  voluiicatenl 
cooeedemls  leqttetotlriri  ft  elellKMiliia 
.  «tSiotalnorteto  deaol-iafiOlifiaaiM- 
ti»,  &irrcVotabilis  fictefc. 
-  Vidco  dici  poflc  in  fpeci<J,  dc  qUi 
loqulmur,  oiillum  jus  tertii  obftaioi 
quominos  ele^  poffii  fi^  irte^Ob 
fiiblliM  lil  iAtk  tepbjrteiiUfe^<^lk  Ab 
ceflofe  pcjDiiiaiciiim  terti  j,  A$ti  illoriimv 
qul  cligl  poflent ,  qtiando  Empiiytebci 
fnoreretur ;  nani  conceflio  Empjiyceu^ 
fisprouno  exoettis,  vecbi^tacia ,  ex 
fil^qo  Ab-  iMrtoHiodiiBasreiiAt  of(tXQD4 
^Boooalis ,  idew«-|ifo  uiio  eoi^iiDl^fl 
tniiniiiabitor,  i)oam  cbnditiotiem  non 
tcnatnr  parcrponcre;  neque  UUns  fi« 
JiOoip^^aLfiQinimtiii  nonfiwit^acti 


m 


^irit  \m  a^talemEmphyteUjGm  exvi 
Mliiis  conceOioBis.   Quo  fbndameo- 
10  adnufifous  difp.  prdcedenti  ^fe^^  ' 
i.  cUmValafco  de  jHre ^.mpfiyti 

'1*^*^^'  ti-.  f»fi  medium,  &CaI-" 
Alaa  9e'tjetfn&ii/ite  »cip,io-  num.  ja.  pofi 
Ib^ttpeia^  ^aejuiiif^lilijsinEmpby 
tcuft  atcepcd  pfi6rev  &  und  clc  filim' 
^ucm  bdmiftaVcHt,  fi,iQuilohoa^na. 
to,  eam  vendac,  aut  donct  alicui  er- 
traneo.  Qiiare  ncccirario  facenduin 
VidsMr ,  eciam  io  cafii ,  de  d  uo  h£c  lo«' 
quimur ,  filiot  ij^aite  ookl  eieao^iiiilfi 
lum  haberie  jul,  qUod  obftec,quemilnii 
pater  in  vica  fua  poffit  Emphy  teufim  ii|  • 
aliquem  eoriim  ^  imO  &  ia  qUemlibcc 
lextraneum  irreVocabiUtqr  alienare' 
QBodfiioitilECidic  MblMMie  gravat» 

l»ftituete  j  ieomindiicchr«iEeMiqtatttf 

uni  dc  cci-tis  ,  qucmclcgetit  ,  lic  /9  ^ 

iJ.  k  filiA  j  quia  in  ca  fpccie  omncil  illi  ^ 
cx  quibus  unus  eligi  pracipitur  ,  ac- 
quitufic  aliquod  jus,  Uc  falcepa  unus  cit  ^ 
eis ;  qui  cempote  Inbrtis  ipjjiii»  |||^ 
dis  extiterit,  rem  illam  aCcipiat  «unde 
neque  io  mortc  j  hcqiicih  viti  potell 
hasrcs  eam  rem  in  alium  irrevbcabi- 
licdr  aliinare ,  uc  cooftat  ex  /;  tinnm  ex 
,  %,feA^  nm  ^ff^  de  tegitit,  %^ 
£c  fi  nuUo  eleAo  decedac  ,  omnee 
rem  illam  pctcrc  pGftunt,  &  ad  eos  fpe^ 
flac,  uc  habetur  eUcm  l.  unnm  ex  fa-- 
milu ,  regete.  Quamobrcm  iiccc  e- 
loriBOdiWntt  propcer  praijudiciume^ 
orom ,  qUi  tempore  morcis  ejUi  fupeN 
ftites  ftieriht,  noii  pbffit  in  Vita  irtevo« 
cabilitcr  nominafce ,  non  fcquitur  ideiA 
dicendum  fore  de  Emphy  teuta  liaben^ 
I»  fiinileiB  pbteftattoi  eligeodi » tuin 
inbHetur  i  iieqoe  teicttia^«i  d^  |.  h  fiUdx 
$(,  fimilia  jura  ,qu«  in  illo  hacrede  ^ 
licant,  bene  ad  cjoftDodiJlaipli^Mi^ 
tam  apphcantur. 

Propter  bunc  difcur&ib  facilc  poilec  i% 
liaalb^  refeliltipoedllMi  t  per&eii-  '7 

dni^eoioiitaeft,&adob|Q^iif  ' 
pofitam  diceiidu,licetiIU  teftit^ei.^iu^ 
Dus  unus  eligi  poceft,n5  lial>eant  jiis  a<j 
tofi^>ttuiim>  &  ideQejccoBftzifu  do^ 
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iiicoraM  prieliMiciiMn ,  nccicato  locb 

/beo  <!onftnfii  domini  ,  fempcr  pro 
tllif  ftcr  voluntas  conGcdei>rt»  j  qut 
jjropccrca  DoH^inandi  faculcatem  re- 

mottenetof,  ot  ftm{Mraiite  t«le  tempbs 
^uMibet  cor\jm  Inominafi  poflct ,  c*u* 
▼ofuncati  non  poccft  Einphyceuta  con- 
iravcnire  $  &  fic  ncque  EfDphykMifinr» 
fiocidoiintii-  ewittwfii-iwcvs««liaiie^ 
tltsi»r^;oe(|uea1tqtfeia  ekUtitfilA  iritf 
fca^taCommurabiiPCeT  tiominare.  Si 
luterh  talis  Empbyceuta  facultatent 
a  doraino  impcttcft  nominaodi  itre*^ 
vocabuntcr  ,  ii  eafocukatenti  v«lic»* 
luuc  teflmr;  iitfmloacfronwii  ^'fi^ 
AiUTre\radcre  invrQUBlriltftti  ttb-^' 
^ue  obnec  aliquod^-iiW^iSMiir  neqiMf 
Yolttiitas  domioi. '  "* 
^  -  llhid  praetereaaddendunfi  exM^* 
lina  Juriftaif^#r^^4.  *  3«»  GaJdftf^ilf 

lOioolt^.      .  •^bW-  «M*  iCgydio 

fitpTM^h  diEii  Httm.  ix.^erf  erit  tAmen  ^ 
&  'aliis',  quos  reiferunt^fi  diAus  fcm- 
phyceuta  ttansfefat  ftailA  iWwiltti-' 
tun;p/&cieTido,  qd^iittiiii  ttt'e%  fifao^ 
iDinfflSonetairrevocabllfem  peftr^nr- 
lationcrr  jiiris ,  quod  inrc  habebar, 
fibi  non  rcfcrvct  ufumfrui^um  ,perti- 
nereQAimfhiAum,  vcl  comodicatcm 
«drtpfuili'4UHililWtiiiil ,  qoftlidia  Bn»^ 
ph^utt  ttoiiflfiAA'^teerit,  Wcdi  file 
tionriridtiOheni  ri»V6ce< ;  quia  cx  h6<i 
nohfequitur  aTijs  prjcjudicium  corwra 
voluntatcm  concedcntis  ,  qui  foluoa 
jvol^iif^^ltlfartrerb^uoad  hoc  iWAiMk 

tkVddalsm^  ahtfilMOrtfctt},  (ed  tkni^ 

tUM  fitt^witur  prafi«<ticium  ipfias  Em- 
phytcutx  ^quipoicft  cedere  jure  fuo» 
^^iirpaieti  '   ;  *  •  •  • 

^  - ' :  Alia  Mf»'iS?rf(lfp^fcf  fiw«e«la5V  <Jw^ 
Miideci^Briiiihytetftft^tiabefis  pot^k^ 

llfetn  *l|din1llhftdi  'tlrfufn  de  incerti$, 
*<lunndo  rnorictur/^offit  nominare  iri 

FocAbUiCec  oaasfistenc^ieai  I 


tur  fiieiM  >quia  inlioccveotu  noa  ceii* 

fctur  concedcns  adjeciiTe  claufulaili^ 
^unnde  mfifietttr  ,  in  favorem  aliorum  f 
iiamcumeireot  omniiio  incerti ,  aifc- 
^iooem  fld  eot  ndoftabebi^ ,  fed  tao- 
mm  110  fiiVoratf  ;i^ut  Bmphyteutar, 
ne  antc  mottcm  tenepctur  Emph^Fteii- 
fira  dcmittere ,  aut  aiiquem  irrevocabi* 
Uter  ad  cam  Domlnare :  unde  cum  qui- 
libet  liio  ipeciali  jure,  &  favore  cedere 
p«|fo,'nilill'oMx»quoiBiDnml$t  Bm. 
|»fayceuca  poiic.  in  ibum  praejudiciom 
nominare  irrevocabrliter  in  vitafua» 
iransferendo  in  nominatum  totu<jas, 
quod  in  re  Emp^yceotica  liibelMt. 
Qiod  benecanfinMHpr  ax  i:  uB 
9(m  »  C^.4<pi/MiM^.,.nHbM 
gcavatds  reftituerc  OBtta!- perfofia;, 
quando  ipfehaeres  mprictur»  fafta  fe- 
mcl  rcftiturionc  cx  ooiitradiu  irrcvo- 
CAtnli^  oon  potefta^plius  eam  cc  voca- 
fojf  noii  fllia  de  can&^  nift  <|aift.ililMlot 
refticutionis  in  tempoi  niortit  ibloin 
fuit  conccflTa  in  favoremi  iplcashaerredis; 
Gui  ipfe  potcft  rcnunciare, ex  regnla  /. 
emm,  fai  ^ff.  dcAnnuts  Ugatid  :  ccgo  fimi- 

liceftin  aolkro  caiu ,  cum  diUtio  noai-' 
nationit  :effitacis  in  tempus  mofdt 

fuerit  concelfa  infevorerh  Emphyreu- 
tx ,  confcqucns  eft ,  ut  fi  velit ,  pollic 
talem  nominatione  faccrc  ante  mor-( 
tem  ,iu  otfemel  fiida  ampliusab  eo 
tnvocitl  lioflf  pofit*  *•>" 
•  ■■  ^'^^•'bif^pQsec  cei^Qnfio  ad  loBdt^ 
mcntum  prima;  fcntentiaf ,  quatcnus  ^ 
Imic  noftrac  contradicit.  Ad  fccun- 
^am  oon.  oporcec  reibondete  ,  qoiji  * 
ibtDnttiiiiliiaffiiBif  ittHii  i  OBC^Obd^ 
siilb.Lufictnaiiittftnar^  fiquldBinli^ 
cet  tritdt^Sio  37.  'm  prmcipio  ^  ftacuot) 
habcntem  poteftatcm  nominandibf* 
que  ad  mortem,  vei  cemporcmor- 
lis  pofTe  oominationem  revocam  xo^ 
tlBt*iqilOtlBliitftlBBn:qiH>do.^t;liBrfB 
ifetionefii  adhibec  pfpto,  qoi  nbmiiHi» 
vtt  tRiiifier£da|n8,t|uod  io  re  habebti^ 
folumloquitur  deco,qmhabcbac  p<M 

ia 


t 


Digmzed  by  Google 


I>if{K  vi,iSea  :iv.  1. 1 


in  quo  cafa  non  loquimur  nK)do.  &t 
\twitffi$,  MaOrdiDiCio  fo^mm  vMb^ 
imr  loqai  deBHiphjreeuca  t&aboutt  £f- 

tulucem  nominandi  inct^rti?;  ,  ut 
fencit  idcmCatdas  dtfMefi^  t(^ge»dti 
ctf^  i.  «.^.^  i)v  .  '  '  "  • 

"  eoQcdl&dl  pdMis  noniiaaiidt  afi)»Mr 

admortcm,procedit  aperte  iimfnd^' 
quam  Ordinatio  Lufitana  ponit  i«<rfr- 
fla    I.  uc  fctiiccc  nominatio  faifla  ib 
Emphyceuca  calem  ^aculutemhafettii. 
te  evadkt  «frevoeibUis « 6Sdi)^lifti«i<» 
ta  eate  tkdac  criAsflbModo  io  -ooAlv 
natum  cotmio  jtts,>f)uodin  re  Emphy- 
teucica  habcbat  t  idquc  non  folum 
(juando  lili  crac  conceira  faculcas  qo> 
''■  ihfoattdideiiicmis»4<iOdvfi|itisr'd-» 
tra  eoncioveHUai ,  Ted  «ciaitt  iqutfodiy 
folum  ^eracnomii^afeunomdeoefr-^ 
tis  ,utprobac  Galdas  Jtp^tf/faurlti^en^ 
di^cAf.  j.  nnm,  »4.  AgydiUS  i«<* 

J»pr4  chstfitnm.  3  a.  quia  per  illbM  'dtlS^ 
fa^Mlki  tui m4rtem  ^  «^enfecur  datt 
Bftiphycetttae  fkcuicas  noniinandi^l-s^ 
docunqub  voiuetit,  &  (\d  nominan- 
di  etiam  in  vita  egScaciter  ,  feo  irre* 
vocabiUcer ,  tali  iliodoveiiCtibttMa» 
»e.  Tdtic«k^ceiiiidVatle,ftieilloeveliii>' 
fen*gicar,iaxcadcaniai  Ordi  oatioiMiii» 

quando  t6^  iUi  IfaftifiBlt  ia  ttO^ 

minacum.     •  •  .   -  * 

Si  autert)  folam  jus  coOiiAQnO 
i^ecok  vce^MH^itttfDoaoiat» 
qo&d  am  talt  Emphyteuta  (implicU 
tier  nominaveHt  per  a<ftum  incer  vt* 
vos  t  noo  pocefl  poAea  variare  ,  quia 
noD  vidccur  differre  ab  illo  ^  coi  Onv* 

^Helcef  eoieicc^eftllkcaltii'  iwttil* 

anoriU»  ^ui  Hotl  tiSibith  fbcundu&l 
fuseommune  tfed  ctiam  juxca  Ordi* 
natlbtiem  tufitanam  dillo  tit.  3/.  $  1« 
nominacioneita  rcmet  fa<flam  revo- 
care  toon  pbteK  NlkUuic  aUiMki  rtiW 
qulc  ^gydius,  mA;i'Ordinadd»  oc  4a 
fpacic  hujus  (ecundi  cafus  nominatio 
valcrct  irreVocabilittr ,  praitcrquam* 
fi  iaccrvenicet  jadf  trAOsIacio  pto< 


jptet  ittaMrem  favorem ,  qilem  Vdhdl 
&lli  tiiiMI«fa1>  coi  tom  «il^hi  smii^ 
Attldf  raculcas  ufque  ad  teai|rt^ailDC» 

tls  conceflTa  fuitv  Crcdo  aTkocm  ioi^ 
gc  aliamfuiflcOrdmfttionis  mcnccmk 
^ fpedato  etiam  jure  cdmUai ,  quam* 
bhec  aomioaCSoaem  k  tali  Bmphy. 
lOlttA  fiaitii  tevOOifel  pl9lft»liiiP'lBift 
ipiiyceata  atiqux>  modo  cedac  \txt^ivaik 
riandi  t  qdia  dum  illc  non  ccdit,lfempce 
Vidcctir  rctinerc  poccflatem  nominan* 
di  fibt  a  domino  cooceflam  Ufque  ad 

Milpas  mMfGki  i  vv-c  ^  0  , 

ln  lertioUodetfii6ito  rtjNfcfefti*  ff 
licct  con^eflbm  ell  Etaplhytcutac  ,  ur 
poffic  nominare  tam  in  vita,  quara 
in  morte ,  valde  (COatfarij  (Unc  iDo^io- 


tiemi  quath  taUsBm^hyteUttl  ftoeilciil 
teftameAtO,feu  ultima  VolUttCate,  pof* 
fc  ab  co  revocari  ufque  idttabrtem,  ta- 
men  Anominatio  f^a  fit  per  adum 
later  Vivos ,  diTcrfo  inbdo  fbotiunc; 
Vala(cus  enim  di^*  («nfiUt. 
%%.  &  Galdas  iS  pttrfiieie  eti^ikdi ,  rij^» 
4.  f7ttni.  i^.  40.  credunc  in  hoc  e- 
Vencu  concelTam  clTc  Emphyccuff  fa- 
culcacem  nomioaQdl  ^  veiill  vita,  vel 
f 0  floorte  >iea  isUipuM  ttioitis  ^  {>roat 
Bplo.iilii||icri^i>%|Mat  bioc  ,  vet  il- 
.  lam  partem  feuitti  ilcernactvie  elcgO»' 
rit,  )BdicaTTdum  eiTc  ^  an  revocabili- 
Cetj  vel  irrevocabiiitec  noinioaveriti 

lc^ilk  4%itviiittviiKiiBbiiMilamor^ 

te,  ftapm  ttmpoceilidrtU  ^  ill  )>cr  ul^ 

limam  voluctatem  >  fcU  dDhferendo 
nominationcm  in  tcmpus  mOrtis,vari- 
arc  poHc :  lecus  aucem  ^  fi  elicac  viaoi 
UMifailidiifr^itiUiea  m  laftiiai  fn^ , 
ter  VivtM  i  «0  qood  eiem.  tlib  |«cte  » 
aliam  {>artem  ateefi^ativsi  neglczc- 
rit,  ad pcnitus  ddnfiimpfcrit ,  ex  rcgu* 
la  /.  cum  frdttr  Cedi  de  ^rpcitrAferi' 
tiSi.MoIina  vero  iujr^Uh.  i.  dt  frUr 
Hk^ile  i  €4f,  4.  f^mmtf  ifl^.liilll^ 
cafum  «quiparac  illi  ^  quo  coneeflpl 
cft  fa(?ultas  nominaodi  iim|dicitcr* 
fcu  abfquc  mcntione  mortis  ^  de  quo 
fiquenci  §.  agcndurocftk  JE^ydtus  aii"' 
Xfe  I  tcitt 
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tiBiD  foc<Kieato  <M  «ft » 1»  X -4p 

yt,  vtff  fed  mthi^  ab  utraquc  prardi^a 
fentencia  rccedit  ,  crcditquc  idcm  in 
hoccaTu  dioendum ,  quod  in  (ccundo 
Ciibiiiprteicplic«K>}&  h^c  ulciipareo- 
tofitis  ifiilii  vilktur  verior ;  ^iiiArtve- 
ranadbscohccdtmisfaculcaccir  nomi- 
nandf tam  in  vita  ,  quam  in  morcc ,  c6 
alia  vtdctur  cUc,  quam  <}uud  Emphy' 
teHcapo/firiioniiMfeafqiie  admorti^ 
Prinie^tMnep  feiKieQtiA  fua  prc^babilii* 
tate  non  caret»  &  foneiUKOiiiianim 
ftra|wiicftbitii&-. '   '  ^  •  ■ 


riare  iSy(«i  toncfffa  eft fiuui^-.-fi 
'  14S  mmtnandt  abffn^  ' 


«    -  ..-4. 


$■  n. 

r. 


^a  rmd  katt  tegtihm  efnfidermdA 

fint?  n.  58 

Si  dtii4  f4cttUas  mtniMudt  fuit,con* 
eeffa  fer  nbimum-^aliiimhom  -ttn^iuih. 
tk^ifiHUiiifiefd  e(l  irrevtca^Ui^0fiSn 
fifg  Mrs8n^fmwSnhimnfhfiis^$nms 

^^*  rtrim  idem  fit  dicendam ,  f  f^Hd  fii 

rttiim  ifutndt  diaA  mmitlmdi  fiuttU 
tMi  *0nteffli  e/l  fer  timnStm,  nefpin.%tio 
tx  vt  iiiit4sfirfA  fhHvcekiiitt  ^isid^m 
tffrnt&nt.  n.  60.  '  .••  : 

jilij  negint.n,  6t,     .   '  ■■••• 
-  Bmrliinadk-f^tmtinp^fkrtmr/ik 
''AlKlmtii&fMmtjitndmtiitnmtmtr»» 
riM>n:s%. 

Si  nominitiu in  ctfu  hujui ffCiind£  r 
vtiU  prjimcrtatur  netnintntt  ,  fMt^^ii^m 

nkndjm  tc^uijietit^ftiefl  i  *^ 

?'•  f  :\ 


timm9tirKM$m.fMtmi  • 

'        ......  ^        , . 

DEindc  quod  attinet  ad  fccnn.  ^| 
dam  regutam,quod  rcklicetEm< 
pbytcuu,  (:u|  abrolutc  concciTa 
€ft  fkcoltis  oominandi  abfque  meptio», 
9c  mortis»  no»  poteft  variare  poIlquS 
femd  nomioavic  .*  plurcsin  ea  habcn* 
tur  confidcrationcs:  nam  vel  talis  fa- 
culras  concclTacrtpcr  ultimam  volua- 
taccmivci  concella  eft  per  coQijraif^um, 
ut  inniaccria  BmpbyjMiiiicsirq^lf  qi|ee- 
CQQCingic :  &  Gve  hoc ,  five  illo  modo 
COaceiTa  fit,  vcl  ipfa  cIe<f^io,  fcu  no* 
niinatio  fadacftper  adum  inter  vi- 
vos ,  Tcl        ell  io  tcIUmoiito»  (cu, 
ttlijffM  volnBtacit. 

Si  crgo  dida  6iC9ilt9|f  OQiiiiiiaiKli 
CQHcefla  Gc  pcr  ultimam  voluncarcm , 
coovcDiuDC  DodorcS)  nomiaationcm 
lomei  OL  vi  talis.fa?ultatis  fadam  eva- 
teeifcevoqilHlctD.»  fi  fiat  ioc^^du, 
idDftdu.iikter^vot.  HancefleoSmii* 
Demfententiaa6firmaot  cam  fcquctiBt 
Molina  Jurifla  Uh.  %•  defrimegejt,  cdp.  4, 
».}7.  \AU(c.c0iifult,  loi.  n.  2j.  Caldas 
de  ntminst.  if,  to.  fn^  tmm.        de  pe* 
trfinkettgmdi ^etp.  %,ji,  7,  ^^gydiua 
i»l,t,  Ctd.  dtftam"  ^^4*L  »•  iftfrime,. 
n.  50.  fumitur  ex  t.  tpud  AupAium^ 
fj.  de  eptiene  /efjfu  ,&ex  l.  fervielditO' 
ne  yin prtncif,ff.  detegiu.  t.  ubicoraipu- 

9i^^fttibemes.f|£(L  1:^10  ^  a ,  qu;^  ulti-  .. 
ma^voluntaa/pp^I^V^up  jlla  potcflas 
conccHa  eft,  non  manet  in  pendcnti,  /. 
Jina/.  ff.de  adimendis  le^Ati^  ^  ftaiuuquc  • 
CJ^  illfi  .dominiuoi  per  c|ed,ion<j^ii  ac- 
<)Uif»«ir»/.  k^ifftttdf^  i^Stic 
iegatiiff^U^J.  fi  f^^cni,ff.  dt.legaiis  yx^ 
Dixi  autcm  ,fi  did^a  nominaiio  iiac  in 
contra^tu  j  quia  fi  fiat  in  tcftamcnto, 
uki(D.a  v^iunc^ce  ,  vanaiipotcn:, 
^uemadmodnfD.ipirum  t<fta(i|C(}fum  » 
cWms  naturain  fequiiur.  Ita^iOlijOaJu* 
riAa ftf, fuh  num.  56.  Valafcus  iww.  xj, 
&  alij ,  quibus  addipulatur  Oridinatio 
Lufitana  ^.{'{•,37.  $].4.  qu%nv.is  ipcdia- 
tp:  i^n^  cg^nmuqi  Qppofitttip  feDtiac 

•  «ft. 
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tftj  quunominatio  Em|>KyteuticiT©» 

cundum 

jMfiusauiemFa<^i  in  tcftamcnto  (  in 
eocnim  fieripolfe  communis  fcnren- 
f.a  iiifirmat )  non  mancnc  rcvocabiic»» 
qucrnadmodum  tcftanientUm  ^fodop 
«Qcato  iprdteianiMo^vAUtfiCiriMOr^ 
vocari  potTiMt',  fialias  erant  irrevoca- 
bilcs,u:pcrGirnam  eietif^-^^.  n.\.& 
dtaj.  581.».  4.  &*fiydiuffl/»/f4*»iM^ 
iUos  coufulci .  •  •  •  '  '^"^ 
.  Si  atttem  diai  ^ailcat  ikOflainMdl 
^  cdDqoflavBi^^  eoiitiraAtwn  >  tontro- 
vcrfia  eft ,  utrum  nOmirtatio  cx  lali  fa» 
culiate  fifta  maneat  rcvoCdbilis,nec- 
ne*  AffirmancfpeAatolurccommuni 
MoKJuriaai/..fii^*  4»  ^ow^ 
addat  ,femet  Cftildlmab.aif  <)«y»tvafM 
ari  pofle  .VaUrcol  •*»  »•  *3' 

fitpiurcs  alij  ,  quos  rcferr  >  affercntes  * 
'■  ^  ejofraodi  clcaorem  m^U».?s  jwiTe  vari^ 
afOh  Funda«>cn(um  ruoiittot  cx  f*em 

Ketiue  inhoc  cafu  militanc  rationcs » 
pb  quas  vaflandi  facultas  dcnegatuJ:  * 
quando  pot^tt^s  nomuun4i.40i^^ 
fuic  per  ummam  Vflitnltnttaif  mm 
qoQiraftus  pote^teirein  pendeati^A^ 
qof  CX  illo  ftatim  dominium.-.a^^ 
ritur  ,fedopuscft  traditionc»  1  ^ 
Oppofuam  nlhilorainus  fcintentianl 
ItfoecCaldas     oMM»4if^.  t9«''*  ffP* 

0.  f4 Sediuodamentura ,  quo  nititurj 
nonvidctur  probabilc:  crcdit  cnim  > 
quod  five  nomioatio.  competat  ex  uU 
tima  voluntale»  6ve01!;<!oti.tfaaa,^ 
«inipecittammequtntuf  domioiuin  bo* 

mioaMri  &  (icparirationd  in  utroqu^ 
Cftful(tlp€difiyariationem.Ouod  ftm- 
«h.mentum  nuUa  ratione  fuftmeripo* 
toil.  Mcliu^  crgO.candcm  fentencian^ 
cuficur 

tfBafi.  %u  »  *5.  Ec  optisne  pmnium 
aeoecLiaus  «gydius  /  2.  p-  in  prtfui^, 
fnhn.io.  Pn mo ,  quiA calis Eraphy teu- 
u.  ubi  iciBcl  no«wp^^[tt.An^use^ 


taideo: 


.failcift  fiia^  jBe«  fie,ntiivp6teft  illa  aOH 

Ldomimlim  rci  quxfitMB^i 
firiiiriMBn  aliqiiod  jus  comparaViCqub 
(inelaft^oluoprivari  non  poteft  juxta 
rcuulam  id  x  qttod,  nefiram  >  f.  de itgulU 
^  -'--^'mfiifiltMe^oiMiv;. 

 cum  tadiicts  ad  illam  hon  i|c 

cxprcfTc  conccffa  ,non  dcbecin  dubio 
ucJmitti  .fcdpotius  tolli.  CLcmcnt.uttic. 
dcre»Mfictdt.  §.JcmeU>Hem,  Infi^^  .ex  qm^ 

HUiitftiiMiiiiiiHliritfir  btoUt<iaf|iHt^i 

ligitur  proprima  vice^  hhpves^  hot 
(crmone  ,  /f.  dr  vcrhorum  ftgniflc.  Tandcm 
quia  Urdinatio  Lufitana  j//<E?»  37.'*» 
Jifie^  exprofle  itatuic »  five  faCultas  no« 
mil^aodi  eompctat  cx  ukima  volunn^ 
tate,<(ilii&^t:i>bfcto<^u  fi  abfque^cn- 
tionr  mortis  conccfTa  cll  ,  iion  pofle 
nominationefcmcl  cx  viillius  fadam 
rcv(^ari«  oUi  fada  fic  in  teftaiAetttoi 
^cdeodMRH^  y.oluiffe  legisla- 

q^iarliurccomaiiiii  Wrfilj*^  mnd- 

que  corrigere. 

£x  quibus  fun(Umdiitis  n^clecoA-  t§ 
da  fententia  mihi  omnindp(ati«/|Ul^ 
quam  prii^ai  9^t«ef  qin<INIOli»negli« 
gfo.cU  ihMi  lifi*  :  Qhus  fcamen  funaa^ 
pieocum^exii^re  pecicum  noh  tonvin- 
cic.  Namleges  iilx  procedijii^m.ggfa 
valde  divcrfo  >  quando  fctucetjaliqaif 
cx  plu«ibuvifc^«.rfro9ii(ift..Hlka«iv^ 
atteram  difiun^iv«JUi  qup  &yehtu  ele- 
Aio  cft  promitrcntis  ♦  &  qUaodo  cligic 
darc  potius  hanc  ,  quam  iUam  ,folum 
declarat  dccer^inacioncm  fuas  voluo* 
cads )  per  quam  noniim  \d»  dac  pfomiCi 
Acio,cum  nihil  per eam  Voluntatem 
e\promittat,&  fic  integrum  iUi  cft  vo- 
luntaccm  mutarc  >  antcquam  rem  tra- 
datjneque  exhpc  magnum  pcaejudicia  . 
fcquitur  ptomiirario ,  blA  iUlhne  leCH 
neatint  adalter^t»  eii^febtispronEuflis: 
At  vcro  in  noftro  cafo  nominans  ccrtj 
perIonamadEmphyceufim,ponitcon- 
ditioncm  ex  partc domini  requificam  , 
'  ut  talis  pcrfian^  jus.acquirat  cx  ipfa 
cofitei&on^  ^oflaj^ifia  adBnijghxtc^ 
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9X)if>anis7us«cqaiapflt>t»equTt  coprivart 

tBf%Mltetfi»arr  alitK!  acquTrac,  pn^ 
ttioriK<ur  nomnianTi.  In  quo  cvenru 
|us  eiqua:Aoum  OBomno  cxtmgmtur> 
fiec«d1im^ei'craiifniicrmir  4  «ecoa* 

37.^.5.  roltim  tmrc\  fuit  jus  quacfimm 
notninato  ,  ut  poft  noniinaniem  ad 
limphyceuikxi  admicrerctur ,  nc^ue  io* 
«ereiutJsM»  p«niiii«iQialiB.€c4ia»i«ii|> 
«iffia«alciascompucatur,cum  ipfa^eci* 
acQ  EaQpbyteufis  hsereditaria  non  €\t^ 
fcdt<tfttiiincnpad»<Cfcavi<teiMifc 


Stivnffturmmnul/s  dubiacir€S 


.  .  I  - 


CT^^IWi  ^ArittiwKpffipccdentis  fe". 
^*<llfdni$fttpef(ttnEnon  paucadu* 
bia,^atf  pfiecerfnicci  oon  pcrAtinc  Ec 


'  ''Mwirt  fojfit  ,  f«i  tSm  •••• 


§.  I. 


r.i  .:i  '.t 
«I. 


!>•    .     •  . 


■*  Vlrnm  prtin  fltie  fton  revo(»ndi  jiemiru- 
Hiontm  imped/At ,  ^HmiHm  VAhArepcfit , 

rtftim  idem  dheiidum pJptOltttjm 


«f  ira»  cMm  ili»  rl^ 

^■wl!»  IBmj/^tvtit^tvttcefd  e^  fKtiKkM 
mminMndi  ye^MU/iter  «««MnjrtiMif ; 

^onoyjfibri pYfimifi* ,  imonfcjurtmmtifm 
non  revofandi  n  minMHIKm^  ^mmirum 
<v*rnire  p9^t,  nA^'  ' 

4tmi*§9iliit ,  fntmimms  variMri  ffit mimU 
Metio  f§{H  hAAMtftcdtMttm  n4* 

minarrdi  revocthtlttef  cfnceffam  in  fivo- 
rem  jMlim  nominMrHit^  ttdem  nnmero  46« 

>'  jl^/Wy?  itmbliimiB-^hfslU  imU0tim 
mmtMt  m,  67, 

ktrnm  ft  ntmindue  irrevpethii/ter 
fter  fremi(stonem  ncn  revetMndi  ffrjtmoriM 
fmr  nMmintnti^fMf/t  4nmc  mmimdnJ  Mtim, 
^{9nMmtligm¥9*  #1» 


PRimom  ^bTom  cft,  otrimi  ptd-  > 
iDi(nt>  fton  revocandi  nomioa-  » 
'  tidnem  impedtaCs,  qwomioas  va* 
ilKf6p6ffit,  aUasTariam)iliMda# 
ieiii'h8lMarf«  i(d)^(Niito(tt^aArinacii 
Vtf>plHBiei!<4IMti]  ltiCifii|qo0Effiphy 
teota  folam  potcrat  noflainare  unufii 
dcccrttstcfiftpofe  mortUv  Cooftat  c* 
ttaditis  i  Caldis  dc  fitt^m  iUgeiuii, 
r^.  %,  Mim. tMp,  M^)|..'qdbi  hoM 
^fiteficiam^roiac.  Rattoeft^>^uia  po« 
tcftas  nomirt§nd!,&  variartdi  coties 
quoriLS  conceditur  Emphyteutac  in 
iplius  tivdrem  ,cStepto  untumcaru, 

iiyitide  i^l;  ^lidt»'  Mtfietur ,  cui 
6ivor*i  ipfe  pbtell retilsfielare ,  &  ficef* 
ficacitcr  ,  atqtic  irrcvo€abfJitcr  nomi* 
nare,quandocttnque  voluerit,  ut  con* 
ftacex  di^is/r<7.  prdceJ.  $^  4.  ergo  ni» 
btlobihic ,  qmntttotii,-  ftftfbfb  iHood!» 
poi&t  vatide ,  Stefikiscitef  'fe  obltgarB 
pcr  pnomiflioncm  sid  non  reirocandu  i 
imo  pcr  ipfammct  promiilioncm  fatia 
oftendit.fe  tunc  irrcvocabilicer  oonai^ 
fiilt,4kv6re  iRb  peoiciii  fleMnclKat 
<ttide  taon  ibltim  iliicice ,  fed  ecianrin» 
valide  poftca  variabit.  Quod  opcime 

coofirmattti  ttt  L  iiki  iu^dmMir  ^  #.  ^m 

tlmmat- 


Digitized  by  Coogle 


doiijidoiMaii;^i|3i  caortU  ^qw  fuzpn 
oatura  revoc^i^ittBfft  ,fieci  irrcTOCabl^ 

Jern,  Eitfanfirc  in  donarionc  intcrvi-* 
vos,  fi  ei  ad|iciacur  pa<fiu  dc  oon  revo» 
capdo  I  qu€4.  pociori  raciOAc  valct  ia 
opfDiaatiop^,  de  qua  ide  l»tftimmi  i  te 
gu^ox  a^biDs,qqibii«a6uajnQB4<eYo* 
C^ndi  compreheodicur,cjus  irrcvoci<« 
bilitas  inducitur.  Quo  argumcncopro^ 
bac  Molina  Juntla  /'i^.  i,- //a  prm»g4»t 
). «.  4o.<^  4.;>licetMi(jMtii  isiaion»* 
VM  fiiapto  m^OT^  fiot  fcTOiSsibtler-alb 
kiftiutoier»  camen  ex  pnsniiAone  do 
nonrfcvocando  clHci  irrevocabilci. 
./  Docct  autcro  Galdas  dtffo  ctp.  i, 

^  30,  oppofitucp  diceQdutn  ciTc  juxca  Oc- 
dinariooea  Lnficiaani  iik  4.  fih  §7« 
t.  ubi  difponicur,  quodcun&demoiit 
crit  irrevocabilis  nominacio  fada  pe^ 
eum  ,  qui  hahcbat  poteftatcm  nomi- 
nandi  uiquei  admortem,  quando  £m-> 
phyceota  vem  cranftnleck  is  noainatd 
dculo  dotia«  v«l  aJi^ooaliOtfranafe^ 
vendo  in  eoQa  tocum  fos,  qood  in  re  ha-^ 
bebat.  Si  cnim  nec  dotis,  inquir  Cald^ 
'  pecaUus  fimilis  titulus  contraduso-» 
neroGj&irrevocabilisfu^ic  >  ucdii 
nominatio  ioxta  hanc  Ordinatio- 
nem  evadat  trrevocabilis ,  nifi  transfe- 
rcntc  Emphyteuta  totumfuum  jus  irt 
nommatum,mulc6minus  fufficiccpro- 
miffiode  non  revocado;  ma«jme  cum 
4)1  Aa  Ofdinatio  poftolet  illaiD  transl»' 
tionea  joris  tmoamiionditionem  ad 
hoc,  uc  nomlAacio  fiac  irrevocabilis, 
&  fic  videarur  inducere  formam  quiB 
ad  ungucm  pbfcrvanda  cft.; 

Ego  tamen  non  credo ,  diAam  Or» 

•5  |iioa|joimiH9mam  reftri^lMfBl 
diicerc ,  ^falqm  apponcrip  Ga(b<D ,  itt 
*quo  dida  nominatio  cfficitur  irrevo- 
^biiis ,  non  negando  quod  calit  ctiam 
cvadat  in  alijs  cafibus,  m  qui,bus  fccua- 
dum  jus  communc  irrevocabilis.eflir 
.ccrctur » con^jiins  corr«^^\6/it  valdc 
bdiofa'  ,nccac!mittcnda  (it , ubi apcrtc 
.deilla  ooncoi^c.  Neque  valec  ar- 


3PDf 

dDtk»ve!akerios  fimittscontraaus  ad 
■omioacRMiem  £i6lam  com  promtlB^ 
one  non  rcvocandi.  Nam  (  uc  intcrin» 

omitcam  quscftionem,an  ckulu-5  doti» 
fuiSciat  ad  inducendam  firmicateni  . 
nomioatioois  ^  /  qui  foium  nominat; 
tdl  Bmpbyteofiffl  ito  dotan  ^  hon  abdv* 
«at^  feezprefie.faciilcatein  Vatiasdi>f 
Vcl  c*rte  rton  fc  ciprieflc  Sbligac  ad 
faon  variaodurt)  jfed  tancum  facic  no- 
ipioauoaeoeo  modo ,  quo  ilU  fuapces 
isatocaftcfi  filtet:  unde  cum  illa  fcx  fua 
natucarevocabilis  tiisUliSiblti^ifdt» 
biJispropcer  foludh  titahiili  «scir  ilt 
Vcroquipromiccicnon  rcvocarc  ^  ex- 
preifefeobligac  ad  non  rcvocandum : 
limde  apctte  ex  caii  promiiEonc  com* 
^tc^oditof  animus  nomtnaiftli.-iito* 
Ifocabiliccrtquodiu&citj  ntnoh^ina^ 
tio  ,dc  qda  ioqaimur,  irrcvocabihs  fici 
ut  cx  probacione  nortra-  lcntcntia:  co- 
vincicur  ^  Hi  ipfemcc  Caldas  nimium  ia 
fois  opiiiloBibUs  varlat«  folitus ,  mn» 
d«ifa  hMWltiatM0i  JffHeJfiieelii^mSl 
r.  4. i6.  eciam  (pedatapraBdi^Oii* 

dinationc  Lufitana: 

Dixi,prztcrquam  in  cafu,  qiioEm- 
|>byceota  foUim  potcrat  nomioare  11* 
nom  deceitis  t  com  mofiefecoii(:4ioia'ifl 
hoc  cafu  obftat  prasjudidom  terci|  ^  vol 
ccrtc  voluntas  domini,  qui  poteftatcm 
pfficaciter  nominandi  rcftrinxit  ad 
tempus  cnortis  in  fiiviorcm  illoriim  cet« 
conim,aC'miliot  ootam  aocs  ifiortem 
hominantis  omnittO;man«n^.excla& 
fus ,  ScprivatUs  fpC  pbtmcndi  Emphyi 
teufim,  fi  forte  Erophyteuta  cum  tandS 
nominarc  vcUet  t  cootca  quam  do^ 
iiiioi  Voittiltaieiti  liolhi  Bibphyccucas 
jpcomiflio ,  aot  nomioatid  >  etiam  muA 
^tulationejurisEmphyccutici,pi«vsft  - 
Icre  poceft,  ut  conftat  ex  didis  feH.  pr/ti- 
ced.  §.1.  Quod  adeo  verum  eft  ut  nc» 
q^  jurameocii  non  revocandi  varia« 
'«iooeiiuo  hoo  c*l«'ui>l>*<>^  tfQlic«  ofc 
Jieoectadit  Caldas  ie  ptu^,  tUgeM 
ctf.  t.  w.  35.  /r/fif.  Quod  fccus  in  on^ 
ni  fenceniia  diccndum  cric  ,  quando 
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di  oofrrinacio  conftrmetur. 

^  yroMdflfe  <ie  ^fMiifi^Be  «mhi  tev«i 
«if)dttiominadon€6tdlMi  iwr-fliSlutlt 

ijnccr  vfvosv  Nam  fi  Bommado 

Ik  fo  tdlamenco,  quam  /aS.  pr^ced ,  ^ ,  t. 

dixi«Mis(«nper«l<:revocabi- 
Im  «fiilibBilecvncliHDftis  LufKamim  ^ 
^-4^  }r»l*    quMvtt  «i  io: 

ceiac  (ttDsiSiio  noo  revocandi,  id  nort 
WlKt  ,quom»as&  va^idc,&  Kcitei«w 
Vocari  poffit  i  qfuia  promiflto  noo  re* 
Yocaoditoftait)eDCum,cu)us  naCHram 
ilit-  DOiiiiiiMioftfQiiMr)  eft  tplo  jart 
«niHt^  eclae  noa  poMft  tev«c«iofi6ai 
iofipcdire.  Si  tameti  iotervcDitt  jufi* 
tncncumuon rcvocandi,erittalc  jura* 
mcncutn  validum<licctcampromifn- 
VtMM|Sl  nofaMiuicioneoi  non  confir* 
«HC)  M ooiufiMtto eflec  fiiAa  ez  po^ 
Itdftace  nominandiununidectitfsi  io 
^uo  cventu  iptfum  ccianD  iBCaaietttiim 
crit  nullum,utdiximu». 
^  g      Qufltres ,  utrum  fi  nominatus  Irrc* 
vocabiliter  proptcr  prsdiaam  pio* 
miffionem  non  rcvocaodi  priBnioil. 
>tur  nominantijpoffittuncnominant 
•liam  perfonam  cligcrc.»  Affirmativ* 
tefpondcndum  videtur  |uxta  Ordina* 
«Ipttott  LiitottMB      4»  tif. 
Bbi  babecnr » qood  quando  aliquis  fkut 
nommatus  pcreum»  qoi  folum  hab«« 
l>at  fimpiicem  nominandifacultatem- 
llficir«vocabiliicr,  fi  talis  nomlna* 
mptsmoctatur  oomioanti,  poccft  is 
«ttmiMibaiiiiiomliidre.  Atoppoi 
gtum  tenendMi  Bft  ,feHtcet  Moii  pgi 
toptiytcuram  nomtnare  aliam  pcrfb* 
*«Bi,  fcd  dcvcnturam  eam  Emphytcn^ 
w  ad  fucccffores  primo  nominatl. 

?rcbo  at  tadtm  Ordinatione 
&i^«tt»  m  atgf$  jf.  f.  Iibi  pr«diaaqi 
«ccrfioncm  limitat ,  ut  folom  |w6c0. 
-Mt,  quando  Emphytcuta  pr*tcr  jd^- 
^opjWionis ,  nullum  aiiudjus  inpr?- 

■MlNiminauuntfaiiflwiktinfBgfenti 


n.  Pass  De  EmphyteuiL 


Memcaffa  per  promiiBonem  non  vi* 
«Bndi  «Biilflcor  MmUiaos  eranftuUdfe 
«iiud  n»intiominaciAii»  locnte  fctiik 

x:ct  jnsfimphyreuticutfl  .eftolfibi  refet*^ 
vavcrit  polleffioncm,  &  ufumfruaunl 
«oiEmphyteuticff,  nec  cxprefle  dixe* 
•iC^ibfrMisim  totum  jus ,  quod  in  r« 
fcabcbac  ,«c  iNlmitciC  CMm  ii  ftefi. 
^Ugtndi  ,<ap,  4.,.      Ec  jjciicet  nomi* 
fcatus  praEmoriatur  ipfi  nominanti,  jam 
*s  nonpocea  aiiam  pcrfonam  nomina^ 
10,  com  fvaoslato  /urc  Empbyteutica 
tn  primoiiomiDaniin,defierit  eife  Em- 
phyteuta ,  ncc  aliod  |iik  Veaipefaverlc 
per  mortem  primo  noMiinati.  Atque 
ua  m  fpccic  docct  Caldal  d.  tr^  de 
9*tefi.  eiigeHdi  ,  cif.      num,  y  &  ,0. 
Undo  perdiiebic  tMic  teiflporis  Em* 
piiyceofis  ad  filios » fcirMdesdiai 
primo  nominati,utidemCaIdas  pro* 
bat  codem  csp.  p.  p^fi  nunt,  ,7.  &  fumi- 
tur  cxOrdinatione  Lufitana  dia^  tit. 
If.      qoatemaibidicitur,  quod  no- 
xninatnsirrevocabaiter  proptertranr^r 
lationcmtociusjoiii  inlpram,  ppceJI 
dc  Emphyreufi  difponerc,  feoeamiil 
ahuro  transtcfrcco  modo,  quoc«taii 
fimphyteuiis  id  permittitur. 

Virkmnminsti§ ,  fHMrevuaHUm  . 
arstifiat  irreveeMis,  mco^ 

P  irrtmtdiUt  MtHmU  M  ttnditimt. 

Vtrwm  h£t  refiUtiit  Prteedit^mimit 
fes  trMditmr  ex  tntervtlh  Ahfniu  eimme» 

rliMntiotte  fr^edentis  narmnttienu  ?  Re* 
^  ttm  difii»ai$ne.  niun,  70»  0* 

Sitradtth  rei  EmphytenHcM  fiit  m  ti0ndi. 

^  i^mimMitmikji  fieifAmm 
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i^him^  digncfeifept  iridMtmm  fn^  e§ 

fiac  ver» precedit  ^  nifi  ehfitt  pr^judici^ 
tun  tertij ,  in  (ujut  grdiiam  fnit  ctnceffs 
EmphyteutnfMMltas  nemifMdi  revetsjfili» 
Hr.  Hfidem, 


7© 


Ecundum  dubmm  eft,  utrum  qo» 

ir.inatio  ,  quf  rcvocari  potcrac, 
fiat  irrcvocabilis  acccdcnte  rci 
Cradtcione »  Refpondcc  negacive  CaU 
Aut-itfoteftAte  elifttMi,  .^.««M.d* 
pfl»  fic  FragoC  ieme  3.  iiff.  9.  M.  jr. 
.^•t^^.aj.  ».  13.  Probatur  primoa  fi- 
mili  dc  notacione  caufa  mortis ,  quac 
•ooQ  oblUoce  cradicione  revocacipo- 

IvfiAa  GtolRi  libi,  «fiifc^.iAM» 

ali)s  addu^is  ^  Covar.  i«  mhht  iete" 
JlAmentis  infinf.  Sccundo  raciono 
quaft  ^  priori  >  quta  cradicio ,  cum  per- 
tio^at  ad«xecotionem>regulart  dcbec 
ikcftui&<,  cimlo  pnNodtbcie , 
poceft  illius  nacuram  muttre ,  ex«eg|i^ 
Ja  Clement.x.  in  fine  deprdheni.  crgo  cum 
Ctculus  prasccdcns ,  ncmpc  nominacio, 
fic  revocabilis ,  non  poteft  mducieyus 
IffrevocabUicai  per  iequentem  daditi^ 
onem. 

Hzc  refolucio  fine  difficulcate  pro- 
ccdit ,  quando  Emphytcuta  ftatim  rcm 
tradidicnominacoi  velliceccradideric 
ex  iacervallojid  fecitcumcemroemo« 
mioiM  pfwcedencit  ooniioatiiMiis » ut 
bene  advercicCaldas  /Sifr^  «.  %\,  Tttnc 
enim  fatis  apparec  fieri  tradicionem 
in  cxccucionem  praccedencis  nomina« 
ttontsrcvocabilis.  Quandotraditiofi^i' 
ocetoK  iatemlloabi^ae  comioeno* 
eatione  nominacionis  'pcMdeiititf 
non  levis  eft  difficultas,  propter  ca, 
quae  a  OoAortbus  traduntur  in  fimili 
qusBftioQe,  an  traditio  rei  legatii  io  vi<^ 
ca  ceftatoris  irrevotabiliCatem  fodiH 
«cc^Q^ain  reoomttiotilftldiMeiltitefti 
pev  talemfcraditioneo  ftne  legati  com^ 
mcmoratione  cenftri  ceftatoiem  re* 

cedcBG-iftiori  ToluAUtt  ipvOMbili^ 


&  induci  quaadam^onaciaDem  mccff 
9ivoa  inevoealiil«Bl  ,iic  ▼ideic  eft  a^ 
pud  Moliiuai  JoiiftaiB  l&^  ^4«fnlg§^ 

genijs^csp, n.  iy..VaIafc.  cnfnit^^ 
».11.  &  Cald.  d,  cMp.  4.  n,  16.  &  17. 
Uode  idcm  in  noilco  cafu  diccnduns 
lodecnr,  quando  nominacio  ex  co  can- 
ttan  revocari  pocerac,  qoia  fi^  iue* 
Tacin  teftamenco  ,(eu  ultima  voIuotK» 
tc  .•&ica  in  hac  pecie  (cntic  Cald.  n. 
a««  C^^zj. &quidcm  mcritoj  quia  tuoq 
per  eam  cradicionem  abfque  comme^ 
iDoradooe  pr^cedentit  Aoiiilnttiboif 
oeiiAcnrBmphyceuca  deouoiKMliiniee 
inter  vivos  ,  &  fic  ireevOcabilitcr. 

Quando  autcffl  t  nominatio  rcvo*  ^ 
cabilis  enic  ox  cooceffione  domini, 
qui  fiMulcieMiitiiinBieflcrac  nominao^ . 
iliidi^uciadiiMRtm  i^eliuainitfilimof» 
iiSjnon  reddi  irrevocabilbm  per  uUani 
craditioncm  fimpliciccrfii<ftam ,  docet 
idem  Caldas  1».  14.  ex  Ordinacione 
Luficana  IH.  4.  tit,  57,  1,  quatenus 
Ibloniilatuic^  noataatiooem  .fiiftaflK 
di^  habcMDe  poiellatetti  oomliiandi  u(^ 
que  ad  morteta  ,irrevocabilem  cvado* 
re  ,fifiaccum  cranslationc  cocius  juris 
Empbyceucici  io  nominacum.  Ac  iam 
rupn  diilaMtt  nobia  aob  vldbrl  fev 
kane  legem  eadudi  alioa  oifo^  In-qiih 
bus  iecundum  jus  commtine  talis  no* 
minacio  irrevocabilis  evaderec.  Qua* 
rcmelius  fpedacoetiam  jure  commu* 
iil,deftndipoceft  b«e  ieocentia  os 
lia  racione,  quam  ktemGaUaf  cai^ct 
quia  vidclicec  tradicioittbieMiim» 
per  intclligcrctur  ficri  (ecundumfbr* 
mam  conccIHonis  dominicae  dancis 
poceftatem  variandi ,  nifialiud  ex  cir« 
canftaotijs  deprebmidinM^  Omnim 
Valalcus  j^r4«.  <|.  otmcrtriam  abfo^ 
lute  ftatuit  ,  dicens  nominationemV 
quxcompecic  ex  faculcatcnominandi 
ufquc  ad  morcem ,  haberc  fe  inAar  Ie« 
gaci,  Ac  (icetb  revocabilem  \  nomi* 
name  uiquead vitsiCKicum ,  nifi  ultra 
Dominattonem  dicat ,  quod  transferc 
omne  jus ,  quod  in  rehabcbat,  vcl  nift 
proceifum  fit  adtraditiooeiQ  ipfius  rei. 

PriQi 


1 
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Prior  tamcn  fcotcmii  videtut  'rccc* 
pcior  >  quia  perrolamxradicioDcmjioa 
viden^r  Epipbyteatti  abdkare  k  fe  !•« 

.  '  Addo  tamco  .ex  mukis  deprchcndi 
pofll*  traditioncm  ficri  cx  animo  ab- 
dicandifacukatcm  variandi ,  ^  fic  pcc 
cam  rcddi  DoimoafiKMiQin  Irrerooa^ 
bilem  »■  ^ttaiidO'  aliai  non  obftttrpeck 
jvdidiutelSKH,sotcamf2cuIcatc  con- 
cedcns  favcre  voluic  :  talia  crunt  ,  fi 
Emptiyceuta  adiiciat  hax  vcrba,  quod 
cradiiio  fit  ad  maiorcm  firmitaten  no4' 
niiiaiiimiiSyVeUdlio^  utf evocarieioa 
poiEc;  aut  fimina^.  prous  iniiauli  beok 
I  docet  Molina  Jurifta<!^-  c^f-  i.».3o.  Itcm 
fi  oominationi  adjieutur  tradicio  ex 
caofa  fuaptc  naturajk^vocabiU»ut  dq- 
tia^  vcJilonattdDiB  i  uc  •ctiami.ift  pmiU 
addiitcic  pald.  dicitc^f,^,  m,t%  fatis 
Ciiiiii(tioc"oftcodic  Emphyceuca  ,  (b 
recedere  afbrma  conccflionisdomini* 
ca; ,  quarcnos  fibi  faycbat  i  &  iolom  ca 
uti  in  fuum  prs)udiciua^,  quateniis 
lit  -IBioiem*  ptaMftateniiiiomitiaiidi^tt» 
c^citcff,  6tirrevocabiliter,  quandocun** 
que  voluii&t,  Qjiin  etiam  addo  io  hoc 
fccuodo  cafu  dari  revcra  translacio- 
ncpi  domiaij,rcu  jum  Emphytoiuici 
tDinomliMttiifn :  naauiculus  d«ci!i'«  vel 
danacionis  fimul  cum  tradicione  hoc 
pradkatj  s  -&  fic  eciam  in  terminis  Or» 
dinationis  Luficanas  diifo  §.  i.  nomi- 
paao  evadit  irreyocabilis  j  quod  pJar 
08  %|>«iic  Gaoia*  caai .  Senaiu  In&^. 
laod  jfec^  jB*.  Dixi  ,  »ifi  ehfict  pr^i»P 
dkmmfirt^ ,  &  <dt.  quia ,  uc  farpigs  do- 
cuimus  ,  quando  Emphyceuta  folura 
liabec  £u:ukatem..nominandi  unua;| 
de  cettis)  (aum  modatur,  oequitttUa 

.  iriadiMMca»jk.isfiicukatem  var; 
•  fiands^slBitfi^C^tciiprasludicium»  * 
'  - .  lefiacur  contra  domini 
.  .  voluncacem.     .  . 
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Licet  EMf>hjUiiHP0^itrevpC4rem»mi^ 
puiititm^cmi  reijif^ti^  accefift ,  tAmem 
fi-fm^^tbit  Mkdidi^ ,  meqne  reJ,  xwy«r 
«imfimSm  ftfimf ^rtfeti  ^  ^ilmdi»:$umli^ 
mmfifi9cerit,e$di>i,74.> 

Cttr  revpcdf»  dnmitHetdMf*  mottit  l 
vel  ^egdSV  ^<uiirtditi§  rei  dettMtK ,  vel  ie-i 
g4ts  Mtt^it ,  debtMt  teftitui  re^  ,  &  fr»* 
Om  mAUt  ftreefiittf,f%,  \ 

*•* 

TErcium  dubium  ell ,  utrum  re-  ^ 
vocaca  nominacione  ,  cui  tradi- 
.  Cio  rci  acjceiEc  |  rcilicucjida  iic 
«et  com  fro  Aibos  ez  ea  peccepcitii  Rw 
ciodiitiiniDdl|Mto  paftcjAttmciMa'4ft , 
quia  revocata  dortattone  caufa.mofi» 
tis  fa<f^a  ,reftituiturrcscum  frudibus, 
/.  cH/n  cfmt  ,  de^  ct^i&ifiiie  cait($  dtn  , 
**pf*  tm  feqmmk  \  iM.-  Cmm  eftMuUti/fet 
dmumr.emditi^  ^  finl&m  tf&ttfm  dmiuf 
rum  rernm>  &  fi»$m  ^  ^  fiud  ifcrevif 
rei  dematt  ,  repetere  fotefl,  concordat 
/.  videamm ,  58./.  de  ufmis ,  ibi 
qMMue  refetere  dehet^idemqite  fimertilr 
emft^fimtm  fit  dmmmi  Ba  niminnn 
facione,  quia  per  talem  dontcionem 
noo  cft  acquifitus  donacario  citulus 
perfcAus^quandiu  pcr  morccm  donan- 
ci^  j>9n  confirmatur* .  Quae  ratio  paii 
«|pdopi>oeedere  vidctQr  io.Doftro  qa- 
fiiu  Et  idem  arffumeofittm  raaHdiK  me 
comparacione  legati  ^quodte&ttorio 
5ritt  fuvpvocalHJiiectradicsjaaoi  re-  . 

pcci 
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)»eci  po/Te  rem  legstiim  oi&  finiftibas , 

trommunis  fenrentia  docec,uc  vldcri 
potcft  apud  Caldas  dcftte^Ate  eligfndi , 
tdp.^.n.  8.  Atqucprohac  partc  llatFra- 
gof.fM»«3.  dt/ff.^.  xi.ffte,  ^f^ttm,  L 
lwi^»m^f'  4e  ^iim'M(lie$te^  tibi 
revoctca  vendicionc  ,  cx  paAo  iiddi- 
Aionis  indiem^  mftituituff  MT  CaAl 
£ru<ftibns.  " 

-    NUiilomious  concrarium  io  pro- 
pollto  cafu  ceneodam  eft  exHoilri* 
.  na  GloOie  /»  l.tum  p^ter  j  i.  ii fiik  ^f, 
deicffitis^i.  vert0fftaMeffe  ,ub\  itiii" 
iu  ,  quogravarusdigcrc  unum  ^  cer- 
tis ,  cum  raorcrctur ,  cle<flionem  In 
viraGiAamrpvocac ,  dicichax  Gloffz, 
Boo  pofle  fepei}6re'cciciMiM<iiNnBieh 
diy  tecnporis ,  qqod  ete&iii  percepic: 
qutim  do^rinam  feqountor  alij  Do- 
^oresibidcm  ,&  Molinajurifta  I  t.i, 
de  ftii^»genijs,  C4f,  4..  mHm,  3».  cum 
«lip.  -^OKSi:  ttftKr  Bit  «yoibiM  Mem 
in  npftffo  ca(k  'i0ib)a}t  Gon^lus^{|« 
Jafcu»  /4r    «/Mni      fimitid ,  pfttki" 
pie,  f.deU^Atis\  ii  &  Caldas  diBecefi 
H,j/«i»jmm.  20.       ti.     ftie.  Duco^ 
«DhnioftWtMttm>  qoi»  tio^^d 
jr«voolblii'«ofifitbMo'  tem{^ 
morrem'  nomintfmllvSc  VXmA  rancoa^ 
refpicic?  undc  quod  r^s  anrea  ftjcric 
tradtcanominato ,    is  frudus  eius  uf- 
queadfoorcem  iKimiriUicis  percepe- 
r|c;  '«on  efl  proptiMMhu  <loiiiina« 
tlofiis,  irbd  ddnadMtJ&IiberaKtati» 
if>riusEmphyteuCae!,  qui  pro  ccmporc 
vitat  fua  poteft  omne  commodum 
£i]f)pbyceufis  CCdere  cui  volueric: 
qflisdiiifiiiiff -quil  capit t%  doriacfonii,  - 
&:>fibdrcAifit«  «UiriHttft  potcntls  rem 
ddnart tfon  repctifur ,  fed  manetfir- 
mum ,  &  irrcvocabile  apud  ipfumido- 
mtarium  :ergo  llcecEmphyteuta  pof- 
liciioinliMttibcitftti^vocare,  jkcatnen 
fiofWli  MJMi^  mimi  i  neijue '  ipfic 
tes ,  neqoe  (rudus  cius  rqieci  poffbnr, 
cjdandiu  ftOtninanfs  vfit^eit^ft ,  (cd  bn- 
'toni  pofl  ejus  mortcm  tranfibic  res 
"ftdj  uUinvo  nominatum  ,Si  illam,rc- 
flMibtfi  peKdpcis^  pri9f 


mioidilfeMtiiet* 

Nequc  oppoficum  probant  cxem»  ^ 
pla  adduAa  donationiscaufa  mortis, 
U  icgati :  nam  per  donationcm  caufa 
inoaii  taiB  rcs «  quam  fruAus  ejus  cx 
eadeoi  eaofliceolbncur  dooid» 
revocabilicer.  Et  flmttlB»  fe  res  ha- 
bet ,  quando  lcgatum  ab  ipfo  tefta* 
torc adhuc  vivcntc  rraditurj  nam  tunc 
aflTumic  nacuram  donationis  cauQi 
iBortli»  «ic  beoT'  oMbmvlc  Bildm 

iit  I,  X.  celum».  fifdi.  in  prittelf^^  f.fi 
qttij  emiff*  cMti/s  tefismenti ,  quem  fy^ 
quiturjaion  i  i  i.  eMtHy  tjHsm  tium.  10« 
Mitte  (tftimum  ct/tttm  ,  Ced.  de  fideUem* 
mipi,  Argumeonioar  wo ,  quo  Fra' 
goC  movecur  ex  di&*  l.  impetAm^ 
minus  vcrc  probac.  Nam  refctira  von  ^ 
ditione  cx  illo  padlo  addidionis, 
pcrindc  fe  habec  res ,  ac  fi  a  prin<- 
cipio  non  fuiiTet  vendita,  &  ita  noa 
eoffttibri )  fed  «eiidiiori  ftu  Aifloflt  iai 
celligicur  )cum  rbi  noo  ceaftiQir^wiiA 
dlcor  ullamiiberalicacem  ezercere  vO> 
luiflc!  fiquidem  qul  vendic,  nihil 
gracis  dace  incendtc*  In  noftro  aocenl 
caOi  KDCimidtf  libdralli4oifM!lmitt»i 
iMdlttfiiiVlc  teflhM»  Itt  ttfll^ 
oacuin'<ii|;'  ■  •  •  -  .•fi 

yir  km  ttminati»  eveuUt  irteft$cM* 
'  <  ^ifiJlMmUdtfist  '-''-  r- 


^inde  nmintttim  Utth  M 
ncteditrei  tnditU  .  eUJit  nmfniiih^i^ 
vecgbifis  j  nij!  id  ced^mfrejadictum  ier^ 

^  in  ^tnjni  ftvirem  dminusr 
nhnHkkdi  ^cseitifjM  '^''^ 
JhfkMt.n:76.       ■'■  ■  i  t, 

^akdp  vere  ttlt  nminMtieni  nm  ir- 
ce^it  ttedjtie  5  primiifcTttrntie  ntit^it^  euii 
tiomitiitienem  evddcre  irrevecdhiUm^efiMI 

Vu  Cfp§» 
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Opppftfd  ffntenti*  jt 
Sit^nt$«rkMj<iiueHtue$:Amf^SgttjB* 


Uftrtum  dubiam  eft,  .atfi^a 


Q 


nooninatio  evadac  irrevoc»* 
biliSjfi  fiatticulo  dotis.^  Non 
proccdic  qtjajltio ,  quando  praEter  citu- 
docis ,  acccilic  ctiaai  rci  cradicioi 
qniikoc  jam /uprt,§.  2.  «ium,  7%.  cum. 
Gama»&SooafH  tuficanoadreitimttii 
p  eo  eventu  transfercur  res  >  ic  tottua 
|us  Emphytcuticum  in  pcrfonam  no- 
minatam ,  quod,  jqxcaOrdtoationcm 
ItU&UQaoi  lik.  4>  tft.  17' t.  &pti4in 
Ibcvindvm  "COa^tine,  imv^bN 
licacem  ftominacioefU:  inducic  »-6.mo- 

do  id  non  Cedac  in  praejudicium  terti|\ 
in  cujus  favorem  dominus  facultatcm 
noaiin;indieffic4cicer  ad  tcaipus  mor- 
li^ji^cininfles.MfiMdcnfi ,  v<k/fa»i^ft* 
ti^i/B«plACttimiiif  <Secl  caotimijrofle-i 

dic  qp^e/l^o^  q)ian<lo;Ua4itio  non  in- 
tcrvenic,ut  cum  quisconftirucpdodo* 
ccm  filix  folum  dixit  j  quod  in  dotcm 
C9m  9Qa|in«)miij.9d  Emfbyc^ufip^* 
quamibal%p|MiF'  qm^.^ceftafip  nomi* 
nandi  ufquc  ad  mortem.'  Qua  in  ro 
duplex  cft  fententia.  Prima  ncgat, 
rcddi  talem  nom^ationcni  irrcvoca- 
bilem.  Hanc*  tchcn&  fpcdaco  jurc 
iu6cano,  Valafcus  <m/^ji//:  toa.  mw, 
&  iz\  ScnatusLufipnus  ^dGa* 
mam  decif  382-  &  apnd  Emmanuc- 
\zm  Barbcfa  in  zemiftomkn^  nd  Or- 

 licatiinj-^pflj^  in  Scnacu  Portu- 

apno         fijt  Calda^  </r /*- 
^igendi ,  caf.  4.  num.  jy.  ubi 
addjj:  jioc  projce^^e  qtianj  fitraditio 
fe^-^sS^  ^v  ^^^  anobis  c^tdu- 

ciooe  Luuuna  «r/7#  tumt^^j^ 
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jlwtienosflacincfiiDeiiiaQcre  fioaoa 

nominationcm faftam  ab  eo,quiha- 
.bcbat  potcAatem  nominandi  ufquead 
xpqrcem  ,quandocitulodocis,  vcl  alio 
fimUi  lem  cranftulici  4n  nominacum , 
iransfercndo  in  cumcptdm  jus  £mpfaif> 
tcuticum.Undc  a  contrario  fcnfucoo- 
cluduat  folam  noroinationem  ad  cicu- 
lumdocisabfquccranslacionc  rei ,  & 
tociusfuris  •  nonioduQue  irccvocabi- 
Jit^ce». 

Concrariam  camen  (encenciam  tu-  ^ 

ctur  Florcs  dc  Mcna  vtrttrHm  quxjiio'- 

Emmanucl  Bar bofa  /^^ prpxtme  ciuit, 
n^.rQ&rc,  fab  pro  hac  parce  /ie  vi- 
wfle  rjttdicatiMii'  in  Seoaeu  Porcuga* 

lcnfi, anno  158/. AuguAinus  Barbofe 
IH  ccUeS.  ad  CMf,  ^tttit^  deltcito^num,- 
1^7'  ^  ploces  alij ,  quos  rcfert.  £t  ha^c 
feoipiltia  mihi  Wdecor  verior ,  ctiam 
fpe^ato  jjure  Lufiianflu  Dooer,quia 
qu.ocies  Emphytoiica  ,.qui  habcc  pom*> 
ftatemnoicioandiufquc  ad  mortcm, 
nominatcomanimoabdicandi  afc  fa- 
^ulcacpm  variandi ,  jalu.  oomjDario 
eva4ic^ma»D^  iifievoeahilti  i  t6Am 
4>c^atacicaca  OrdinationcrLufitana, 
Vtconftat  cx  fupradiais,i.u.&2.&  ' 
admittit  CaIdas^/(f/#  cAp,  4^  r*w.  jtf. 
C^ai  cnim  ill^ ppJcUas  nojjjinandi,  & 
variandirufqueitK}  mortem ,  concciTa 
fit tali  Braphytcuta6,ti|.cius  Atoucoi, 
poteft  illi  renuncM^cCii&^  effic^citcr»- 
atqueirrevocabilitcr  nominarc  qu.in* 
docunqupvolu^fi^^uf  perfc  conftar, 
&.i^pe.in  %e<iqrjbus  nQCtyiaQpuSi 
Qyando  autcra  non)i||ia^ti|ulo.dOtiB,> 
manifcftc  dcpre^wpdimiMilitous  faci- 
cndinominarioncm  firmam,  &  fic  ab- 
dic^t^i  a  fcfaculratem  vanacdi,  cum 
Cil^iliisdotis  cxfcqt  irrevocabilis 

taUs  noa9ii^tif}9ni;^C«riMlKill»RO- 

capdis.  ...jj  , 

Confirroatur  ,  quia  In  nominatt' 
qnc  fada  titu]o  dotis  includirur  pro-' 
W»ftrf^linqHcn^fifPPhytcufjalc.  pe* 

candi 
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fc  patct  :  per  promiflionem  autem 
tton  re^^ocaodi  efficicur  nominatio 
irfevocabiliSyUt/ifri  $.  u  probatum 

mifliobc  dotlf,  qiMi  adtto  ptivilegijl* 
ta  cftfOtcoocraaus  alias  revocabilii 
miiieat  Hrevocabili» ,  fi  fiat  pcr  viant 
ck>tis,ut  notavic  Jafon,  &  Decius  apud 
Valafcum  di^s  €M/iUtat,  to».  mitmet^ 
tt.  qol  ait  propref  hoc  argttnieilCDni 
placiliflb  hADcrententiamipiatoorSoft 
natorTbosotriurqueSenacus,  Civica* 
tis  /cilicct,  &  Supplicationis ,  in  quo 
utroque  pro  baC|  parte  judicacuaoi  eili 
Hcet  in  ioftanjcli  fevifioois  conftHhW 
fiieticobceDtam  »ibfte  i^MaiiB  caoA» 
de  quaagebonr.non  facis  conftabiC 
fa<5Hm  fuifle  nominationem  ex  cao- 
fa  docii>uc  tndicidea  Vaiafgin •mm 
jtf.  •    ■  . . 

Tileqoo  Ordtnatto  ittdcaili»  i^lM 
"^concntrti  DitoDCor,  nobi%  negoCiom 
faccffit }  qota  ,  ut  jam  fupra  tiotavimus^ 
in  illo  $.  t.  ponendo  caijm  ,  inquo 
nominatio  manet  irftfVocabilis,  non 
excludic  alios,in  quibus  idemdeju- 
te  dioendsm  fiC.  lateHigl  Mem'di* 
bet  haec  fccunda  fententia,  fliiB  nOmi* 
natio  fa^a  eflet ,  ab  habente  poCefta«< 
ccm  nominandi  unum  decertis  ,CTTm 
tnoreretur,feotemparemortis  fuaei- 
qoia ,  oc  fi^ot  dlsiQM»;ilicnidlo  teo^r 
do  poeeft^aivdiGafeliibpdce^atcm  va*> 
riaadi,cam  id  ccdac  tnprflejtidiciua» 
coruffl  ,qui  temporc  mofcis  naminaa* 
-  tis  eligi  poterant,  in  quorumfa«* 
Vorem  domiaut  rdtriaxil  ' 


}  r 

:  t 


cfficadterad  tem* 


WVmbU  irrtvMakilis  nfirnsnM» 
tufimftitittrjA^t 

QVintam  dubium  eii  l  iitr6ai  |* 
vet  ref^aciODem  .nfos&n*'  ' 
dut  maneoc  irrevocabilis  oO« 
minitio  fimt»tfdter  &Aa  ?  Refpotidec 
negaciVe,  attctltojUfcLufitanD  Valaf- 
cus  ctnfatt.  10».  yyiw^  I  quia  licet  per  rc- 
fervationem  ufusfru^us  ctansfisracMC 
^ffelfio ,  periodeac-fi^tvt  tmdnietoi; 
tniiHfM^C0d,  irMiM,  atrameii  noii 
ttatisfeitur  CQttlm  j«s,qood  Emphyceu* 
ta  in  rc  habcbac  t  qiiat  juris  cranslacio, 
iBquicValafcus,neceiraHae(l ,  ucno- 
'mtnatio  iiat  irrevodabitis ,  juxta  Otdlii: 
iMttbnemUftcatiam'  4,  f.  t.  £t  hand 
leaceDCiamdicitveriofeiii  tTmgof.  /#- 
fnt  %,difp.  9.$.  i%.nMm.  14.  fae.  Mcliufl 
autem  rcfpondet  CaldaS  de  poteftAte 
eligendi  csp.  4.  »«/».  ^i,  dlflibguendo 
incetf  tefefvatidoem  iifiii^m  linH 
plicitef  ^Aam »  &  tdieft^actOnemfll-' 
^am  <ium  daufula  taxativa  ^  tdntam  , 
ucquatido  Eraphyteuta  dicerec^qtiod 
tantutiamodo  fibi  reiervaC  ufumfiiH 
Aufii.  In  qoo  ftMoodOcaro  doc€cevn4 
d«re  nominatidnem  1rfev<k:abileidi 
)oxta  Ipiam  Ordinatiddeni  i/t  i^.^.t^ 
qujarefervandofblum  odiiii^ruftum^' 
aperte  fignificat  Emphycduti  ,  (c  craos- 
Ibrre  in  nomiaacum  reliqua  OmniA 
}ura.qtJ4fciAte  tiabebaN  aC^  ade# 
ic  ipfom  lUsEittphyccucidum ,  fendo^ 
ttiaium  otile  «quod  facis  cft,  Ut  nomi"»: 
iiatlojaxta  ipfam  OrdinatioOem  irre- 
YOcalHlis  fiac.  Et  ica  eciam  iencicGab^ 
Meeir.  deciL  ^  m.3.Ne<]taeoBlmaa 
ioeiii  Hla  Qtdiaaildiiecanqamnfor'* 
inapoftolacor,  ocoonsitianseicpreini 
terbis  dtcac,  quod  tfansfcrc  totan» 
pli,quod  in  re  Eraphyteutica  habe- 
jbac,  HC  alic[ui  oridentor  exiiftiiDafl^ 
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'Jfcd  rai;is  «ft.qrroclTC  ipFa  jus  illud  trans- 
Ferat ,  ut  bcnc  advcriit  Caldas  citatus/ 
Si  autem  Emphyccuta  rcfcrvcc  fira- 
pliciccc  u^umtru^iuin  abfque  dida 
claurula  tasativa,  toiic  admittic  ctta« 
fos  DoAor  maiiere  jBomtoatiooeai 
revocabilecn:  quide&i  merico ;  quta 
lalis  rcfcrvatio  folum  inducic  tradi- 
tioncm  ,  quae  pcr  fe  fola  non  fufficic 
^  «d  induceiQdaai  inb\^OGabilicatcm  h(>| 
lxna8cloQis,accoDll«  es  di^s^j^ 
^.:t.  Hdvcrfie  aucem,  quaodo^con- 
cedinftm  manerc  nominationcm  irre- 
vocabilcm  ob  rcfcrvationcm  ufusfru- 
^uscumdiAacla^luia  caxattva,  ioccU 
l^jihoc  debece ,  oifi  flomioaos  fo^m 
liabacl^  poceftateoi '  oominandi  ^ 
oertis,  quaodo  morcretur,ob  racioneni 
in  iinc  pra;cedeaDsdubii,&  {«pe  aliiii 
ioculcaum« 


SVMMARWfMi 


'  KtmtnAtio  revocAbilis  rusttefcit  ipfgftm 
Hp     tiiam  /eqiuntem  Jifimi/iMtiMem,  i». 

I*.    •    ■      ••  ...)••        ..•  • 

'•  rtfwitivtut^tiferfapimtem  utmtMij 

tMkiiiitvtUdMm*  ihid.remiftve. 

k"  Jtevacatttr  et/amdicfA  nomin^tia  perfH- 

fir^eni^rteJ  itiimicitiAS  grgves  inter  nomi». 

MtMUm ,  &  iftiiMittmm ,  frxfertim ,  (i  tttttt 

ik$mkiti£,  ifemetmm'€titftigntk6fiKNMU{ 

tttmingiiti.  n.  8»,       -  •    '  ; 

- '  J^idfi  fuerint  ei  iittjtfn.%i, 

-  Et  iftid^i$tmiitt»a:eis  ettfm  dedith 

l  lUmfimhfinmdkilktvtnefcitHrdBf^ 
kluhtimftiJBmfbyttiiliiidft^ 

fimintMtit',ii;iij,  i 
f-  Vtrumtfortett,  nf  et  idienAtio  foBitfit 
votimidfie ,  velfufllfitt  edtm,  qttd  ftSti 
p exnetefitttt^ikidtmt  i  .  '  ::'  .^vl 


£tiempers£fttmnullnmy&  invalidum 
VoUmtds  decUrstHrittiifque  nBus  vtlme- 
tmem  ggpntis  fttlmt»  m,  t6,'&  t 
'  CmfySh.  imfrteegk  wfli  fttk»,  mmt^ 

ytrimpernntivititem  fliorum  revf 
aetttrnomtndtio  Mte*  facitt^ftve  di€sre' 
vtcidtilis  ^five  irrevtemiitis  effet  ?  ».  y  e  .d* 

•  Stmimttitttmtmmtgttivt  fnfmmr.m;- 

'  3^*td  mtminotionem  nalem  revocMii" 
iem ,  ^  hutfententiu  imtelligend* ,  nifi  filim 
mtmtfimtmf^imfeitmmmimtMi-^Vtl  mifi  frSs 
^4^imte/hmtmtt.w.ft. 

Firnm  donMtitimter  virmm ,  &a»trtmt^- 
&  dtnttio  cdnfd  mortis  revoceturperftipef^'- 

venientemmttivittttmfiHtTMmf  ^d.  tumu 

SEzcum  dubium  eftv<|mndoiio-.ti' 
minatio,  quae  rtfvocabilis  crac, 
ccnfeaturrcvocari?Quartioha?c  • 
proccdic  dercvocacionc  tacica  ;  oam.' 
quaodo  fuerirekpte^-*  rolom.  poceft 
olMobiomdeitUosvalftroiaqiiibaf-  • 
damcafibos ,  dequiboslofitt.  Ad  qiue^ 
ftionem  igiturdico  primo.  Nominatfo 
rcvocabilis  cranefcit  ipfo  fado  pcr 
airam  fequeoccm  nomitiaCionem'  Hasc 
ffolbludo  apod^omoet  con(tet  •  tr  ha-* 
bdor  expKfie-  lOrdtoattooe  Lunca«^  - 

aa  iih.  4.  ti/.  57.  h  principio.  Solaa»-*  • 
poteft  vcrti  in  dubium,ao  priorno-> 
minacio  eva«e(cac  per  (equenccmin^ 
▼alid8m,&  oullam?  Sedqi|i<iiphoc 
tcoendQili^yidkBiBasiciftitQvo. 

Dico  fecuodovOominQtionemre- 
vocari  ipfo  jurc ,  fi  graves  inimicicia: 
incec  Emphyteutam,  &  nominatum 
lupenreaiant.  S|p  ^Caldas  dt  poteflutt 
tSgemdi,  cop.^.num.  i^,  argumenco  /. 

i.  finolif  cum  l.  fequemti^  f,  deudim 
mendis  le^Atis  ,  ubi  habetur ,  legacare- 
vocari  ipfo  jure  abfque  alia  dcclaracto- 
pe  pec  rupcrveoiemes  iaimicitias  inccc 
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.fagrtitligm»i;ttltwoteiii>  QMod 
ikime  pfooedtc ,  quando  iaimicitfac  > 
.feu  earum  caufeignotac  fucfunt  ipfi 
tcftatori  ,quitatnen  ,  fi  illasrorct,  lc- 
.  gatum  reTOcaflet ,  quo  fic ,  ut  iicet  non 
tiifidefiinAojaiB  te(Utore.  doiegftttr 
•fur  ,4egMiuneeiiioitorrevocaciiai,  uc 
per  Gloflam,  &omnes  /•  t./iiei  (ommif. 
Jum,Ced.  de  fidei  ctmmi^is,  Vnde  idcm 
in  nominatioDC  fiqBphyteMtiCf  diccn- 
dumjridctur.     .  .  .  ..... 

,  Osnndo  mam .  iiilsBkiliA^  Doai 
^flentEmphytMaB»&  is  noiatoatiop 
nemfaAam  potuiteJcprefrc  revocare, 
dubiumeft,  an  rcvocata  cenfeatur? 
Nam  in  fimili  quaftione  dc  mimici- 
tijs  inter  legatarmm,  &  ceftatorem,  aet 
gativapaneilv«ldeprobabilis,uc  vi^ 
dcrc  eftftpadMoltnatn  Juriftam  i. 
de primegen,  ctf.  ^.n.  39.  quia  vcrifimilc 
cft ,  quod  tuDC  noluit  tcliacor ,  uc  lcga- 
tum  evanefcecec ;  alioqui  illud  expreA 
lefovoeafiec.  Nibilomious  idem  Mo^ 
lioaiRMi.4(.  fencit.qttodiUaiiBleiiKi^ 
noo  obftantc ,  lcgatum  cenfctur  rcvo- 
catum , ex  tcxtu in l.  filio,§.fctenti4,f. 
Je  tdimendis  U^stu.  Quarcidcm  vidc-! 
turdicendomoiiioiiiuiaiiooe ,  dc  qua 
loqalmar/Milii  nnMn  priocieMeMi» 
inagis  placec. 

lUudctiam  in  dubium  vcrtitur,  an 
revocetur  Dominatio  pcr  inimicitias, 
qoibos  ipfe  £mphyceuta  caufam  de^ 
dtt?  Ncgit  C«ldaf/i|pr»  «e^. 
&      mmt  authoricate  Barctiolr,  Ik 
aiiorum,  quosibidcm  refert ,  tcneo- 
tct  oon  rcvocari  iegatum  per  inimt- 
citias  ,  quibus  teiUcor  cauiam  prae« 
buit.  Sed  hano  Barcholi  iiunsotiaiii 
taoquam  fingularem  reiicit  CMaallii 
Mo1ioaJatiftft/i|prii/4^  «MMry  38.  Et 
quidem  opttma  ratione,  quia  volun- 
tatis  rautatio  aequc  praefumitur ,  fivc 
ex  culpa  teftatoris ,  five  legatarij  ini- 
fniclticocinmhalnieriiic.  UodehoiO 
leottodtf  tanquam  vcriori  accedo, 
Sc  toicta  illam  idcm  in  cafu  nomi- 

nationit  BmybytBiirifig  dirBiMinin  pn" 
so.  * 


.  T  Bieo  tmi&.,  oomiiiitlSiMiii  revo-  ^ 
eabilemevaoeCGerc  pcr  alicnacionem  ' 
rei  Empliytcuticae  polka  faAam  a  no^ 
minante.  Sic  Cald,  /«/>.  n.  jr-  Pfobatur 
k  limU>  dc  ieg.ato ,  quod  per  alieDatio-  \  * 
jl^rci  Wgwrevocatnr.  k  rem 
iam  jf.  dk^iMmmd^  legsf.  9c  tatio  eltiilii 
promptu,  quia  per  talem  alicnacionena 
receditur  a  priori  voluntate  nominatl» 
sli,  vcl  lcgaodi.  Noca  vcro  ,  ut  Icgatum 
jccpieaturrevpcacum  pcr  aUcoacion£, 
i^porcm,  Ot  AlieoatioQt  faifta  es  eaoft 
yoluiv;i|ria,llccttm  res  donatur,auc  aliai 
nulla  urgcnte  ncceffitate  diftrahiturt 
alio«iui  furtinctur  legatum ,  ut  (umitut 
zx  J.  L  rem  tegaum^  6c  conftat  fatis  ex  L 
fidiet  C9mmtj[*i^  firemiff.detegtt,  5.  ihi^ 
^mptmiHi^fm  ^M^wem^  eamfm 
mgente  nece^itate  dlienaverit ,  Mdciantti 
pui4t,fdeicemwifumpetipi>fe,  (^c.  Ecrap 
ciQeft,quia  aUeoacio  ex  acceificacenoil 
ccnfe t  ui  fa^a  ex  v  qluitf  mq  »  £l  fic  pef 
camnon  ioinlligicor.  «Mi^ia  Tdancii 
teftaforis  t  nift  contratioin  -  pcobeote) 
undeincafu  calis  alienationis  fuftinc* 
tur  legatum  quoad  xftimationem,  ma-^ 
nonce  rc  legaca  peneseum,in  quero  pec 
te(|acQcem  fuicalionatft^I%cafiit«tiiB%' 
qttofiflgtpliyceuca  remcxoeceflUiliBrtli^ 
cnavic ,  non  ita  facile  conftat,an  oo* 
minacio  prius  fa(^a  ftmiliter  («iftincri 
debeatjtQua  in  re  probabiitus,imo  cer* 
tpip  vtdetttr,inbocetiam  eveciiitt|Mi^ 
nitttsevaneioere  nominatiofiem,imiif 
nccaeftimatiofolvendafic  nominaco| 
quodfacile  intcHigi  poceftexijs,  quar 
cradic  Cald.  def>»tefttte  eligcmii^  uf.  ta» 
A».  8.  lllumconfulc.*;    ^  •  ■ 

quid  ,  fi  aiieoatio  fiik  iioIla»$4 
Inftmili  qucftione  circa  legata ,  oom^ 
{Bunis  rcfolutiocft ,  cctam  pcr  aliena» 
tioncm  inutilcm ,  &  invalidam  rci  lc- 
gacae ,  cenfcrirevocacum  legatum.  ItO 
dooent  quam  plurimi ,  quot  cttaot,te 
ftqMOniarMbllCica  ./^*ta.  cen^elfi^ 
Mitim,  vehmt.  ttt.  6*mm,  t.  &  Menoch.^ 
de  prdfnmpt.  liir.  4..  prefnmpt,  i<r.'  ; 
mnm,  u.  Idqueearationc,quiactiaiH 
M  «duiuilio»  &  invalido  vqhmtai 
Vu|  dfidN 
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Teirranslata  noh  fit. 
7  ' .  Nihilominus  Pcralta  m  l,  qui  tejfd- 

jone  propoflcaf  qusftioiii^,  quadi  Giirdl 

-difputac  in  proipna  fpccie  rtofrrti^ilitio' 
«is  revocabilis ,  diftinguunt  interalie- 
lutionem  prorrpsnullam,  &  ahenati- 
jooem,  qufls  ici  «ft 'AuUa  ^  ut  poflit  iEjbo* 
aealefbcrc  ,  vel  luum  eifciftuin  babere', 
Itty.g.  donatiointcr  virum,'^'  uxorem^, 
ijuajiraeft  nulla,  utper  morccm  don5* 
ciscontirmctur, fiaatca  non  revocc^ 
pAt  fic  quidemiQ  attemciD  fic  fiufla  pril 
no  fliodo ,  re(bl  vunt  aoii  rcvftcarlpei^. 
eam  legatiim  &nomiDacioo4lm  priui 
iadam  :  rccusaurcm  ,  frficnufla  po- 
fteriori  modo.  FuDdamentum  prioris 
partis  ruinuncexy.«/iimi  ,  itiftma^ffi 

faiiifpecieifroiila4nvaIidum  non^d^ 
rogatur  legatogieneris  valido , '  cui  a- 
iias  dcrogaretur  per  vfllidumjut  fili- 
i>iyalide  iegaiTcin  omnia  mea  vafa  ar- 
^Qte«,&pDftefe  nulficerakeriregaip 
iHmparcem  eoffum ,  per  fcocibonndom 
Jcgatum  non  mintiiturprimum ,  & 
/.  fegtra  inutiliier^  in  fine  ,  ff.de  tdimen" 
dii^egdttj  ,ubi  fi  Petro  lcgavi  fervitu- 
temitiaerts  per  fundum  menm ,  vct  li- 
iMreicemfervo  meojfc  pofte»ad6mi 
parcem  taliumIegatorum,legafidofoiQ 
partem  itincris ,  vel  iibertaris ,  pcr  hoc 
(ecundum  legatum ,  quod  jurc  clt  nuN 
lum  ,non  adiTTitur  priusJcgatum.  Et 
ex^fiflnilftMis  legibus ,  quascongcritPe* 
ta.kziaJiffMl.  <fmufhmiM0  hn^; 
&inhaoc  fcntcntiam  czpficac  tmm, 
aj.  Addunt  ctiam  rationcm,quia  nihil, 
&inutilc  in  jure  a^quiparantur:  nec 
prsAac  impcdimentum  >  quod  de  jure 
tibci  ft)rcitor«iMom  ,regulftii«i»  f$M 
Jfat.deregjAfmityM,  '  - 

Aliam  partcm  probant  exf.  le^atnm 
fub  cenditifne  ^  §.  mlt.  ff,  de  gdimendis 

lefdtis,  obi  cum  paccc . J^iaiZec  .fitia 


t  Emphyteufi. 

tyaelaamliottoiai^ftrN^lbiVtiiMi 

cibus ,  &poftca  dMiaflSK  unum  eriJlis 

fcrvisuKori  fu9C,pcr  talcm  donatio- 
ncm  revocatur  lcgarum  quoad  illuna 
iervum  s  carcilicecrationc,quodlic6c 
■doiiatib'ui:on'fiiAl  Miltvalida  rto- 
meA-nofieft^  pMWfipifiivHi'*  cDm  per 
mortem  donantts  confiMnecar,ft  antcii 
revocara  nonfic  Etfimilttcrexahjs  lc^ 
gibu&,quasadducit  PcralcayA^r^iii;v«M. 
7,  quinnm.ty  bcne  advcrcit,  hancpap^ 
•env  prj»deder6V  KcCDdMa  •  atfmfio,  k  > 
qoiiprofliisili^Udanon  crac;poft»i 
non  confirmen>r,'fttfcdFe«5tum  habeaf, 
urquando  maritus  donatiorwrm  uxori 
fadam  rcvocavit:  fuiP&cit  cnim  ,quoci 
a  principiiy  fmSiivttKmi^itiji^effd 
conimiabrlis;  quiaremper,  volvrplu'' 
rimam ,  origo  difpofttionisatitndi  de-» 
bet ,  /,  elam  pcfs^tdfre,  in  primipie  ^  ff.  /ie- 
AC^uirende. peffe^i0»e ,  CJ"  i.  nam  ariao ,  ff. 
eiuod  vi  ,  Aui  dem ,  ^  i,  i^i ,  id  tfned ,  in 
fritieipi0 ^lhi ,  CmfmMm^i&.eri^fnemg 
jfJfJlmmim, 

Ha!C  fecunda  pars  mlhi  viderurg^ 
vera:  manifcQc  namque  dcprchendi- 
currecedere  a  priraa  voluntate  rcvo» 
cabiK ,  qiii  fiicit  aAom  oootrarium  all- 
^aoinodovaliduni(liM  qiii  confirma* 
ri,  &  cfFc(?lum  habcrc  poteft.  -Prior 
atitcm  pars  mihi  valdedifplicct ;  quia  - 
in  primis  non  proccdic  racio  pro  ca  af- 
fignata ,  qaod  nihil ,    inuttlc  acquipa* 
nmtari&qoodnoaprcftat  Impedt- 
nr)entum,&c.  Nanaejonnodi  proloquta 
folum  probant.quod  a^tus  nullus  nihil 
pcr  fc,  &  ex  vi  fua  opcratur.  per  accid6t 
autem ,  Sc  vcluti  a  figno  multa  cx  e)ul* 
ibodiaidHliiit  fequi,&  pn^mi  pofTaot^ 
niaxiaaeqtHeeslbiailifponentis  voIih 
Catependcnt ,  utlace  profcquitur  Va« 
hfcuscenfult.  6t.n.  if.  &.t6.  hacenirri 
ratiooe  ezccftamcnco  irrito  voiuntas 
teftacoria  probacur.  Bc  confcfllio  ia 
procelRiQallo  piotMK  >  ^aia  veficacem 
dedarat.  Ste  ergo  io  pcslenti,  licec 
oUeoacio  (itprorfusirrita,tamcn  dccla> 
ratmucatam  cfle  nominantis,  vel  le- 
gantis  voluaucem  circa  diff  ofitioncn^ 

prius 
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^msfa<lbmsSc  tu  rufBcientcr  convin» 
cic,  ilbm  cflTtf  tevocAtam,  ctiih  cam  n<N 
minacio,  qaam  legatum  pcr  quamlibec 

contrariam  nominantis, vcl  legantis 
Voluncatcrn ,  etiam  tacitam ,  vcl  prar- 
rumpcamrevocetur ,  &  evancfcaC,  uc 
apudomnesvideturin  confeflb.  De- 
iXidctxl.ftMnenki^li^.fiiU  ieg^is ,  t. 
&  t-  &Jitr4njffrgm,  to.ff".  deMimendis 
conftac pcr  rranslationcm  Ic- 
gatiin  pcrfonam  inhabilem  rcvocari 
prius  lcgatum  validum.  Unde  ncgari 
ooo  poteilt ,  quod  pcr  aAum  contrariQ 
prorfin  iDvalidum  rcvocann^flttlas  pr^* 
ccdcns revocabilis.  Ncc  lcgcs  pro pras- 
dida  prima  partc  allcgacas  contrarium 
probant proceduoc  namque  tn  cafi- 
bus,io  qaibaf  fttis  apert^  de|Mfebeo« 
ditur ,  ica  demum  ^  priori  aAtt  reoedi , 
fi  poAerior  valkurus  fit.  Qua  racione 
in  /,  ftjure ,  tS .  f.de  Ugttis  ,3.  dicicur , 
quod  pcr  tcilamcntum  nullum  non  re> 
^ocaotur  relida  io  priorcceftamento 
valido.  Ex  his  ergo  in  aoftto  catu  ab'* 
'  Iblucs  dioeDdliln  eft^qood  etiampev 
alicnationem  prorfus  nullam  racire re- 
vocacur praeccdens  nominacio ,  nifi cx 
ctrcunftancijsappareac,  mcnccm  aiie- 
Banciseflenooreoedera  i  ooiHinado- 
ne  &da,  nifi  in  quantnm  alienatio  vsii« 
lorem  habicura  fit. 

Dicoquarto,  probabilc  eflc  no- 
minacionem  rcvocabilcm  evanefce- 
te  per  narivicatem  (iliorum  >  quos  no- 
mloans  pofteafufcepic  ,iu  ncin  hace* 
Ciam  Ipccie  locum  habeatdifpofitio 
fi  Hnqtttm ,  Ced.  de  rcvecMndis  dongt,  ubi 
difponitur  pcr  nacivitaccm  filiorum 
revocaci  donationem  ancea  fa^m. 
Hanc  ibntentiam  ceniscCaldas  dep§ff 
tejlgte  eligendiy  cef,  4.  num.  ».  Et  probaC 
prim6;quia  per  ioimiciciat  fuperve- 
nienccs  incer  nominaotem  ,  &  nomi- 
nacum  revocacur  eiufmodi  nomina- 
cto,  uc  fuprafielblvinius ,  earacione, 
qaia  pofitis  ihimieitiis ,  earomva  cau*-' 
fis,  iniBUigtcur  mucata  nominaofia  vo*' 
luntas ,  quod  fatis  eft  ad  cacitam  nomi* 

aatioatsrcTOcaoofiem;  non  iiuixir«> 


yrr 

'Nl^  tai^one  ancelfigicur  mdtacil  illi^ 
08  volttatas ,  i^nando  novaih  ibfcipfc 
prolem  «caima^.Velle  debcc  Emphy- 

teufiro ,  quaiti  extranco  prius  nomina* 
to.  Secundo  ,  quia  fi  filiorum  furccp» 
tio  fufficit  ad  rc  vocandam  donationcm 
ilias  <irmam,J6^Itir^tobiIem.  ex  dif- 
^onc  Jia^ief^s  JjfiHifli*^:  i^tco 
tnagis  fufficerc  otftiet  ad  revoeatjQneni 
dida:  nomitiaribnis,  quaB  revocabilis 
cft.  Imo  vidcrurctiam  futficerd  ad  rc- 
Vocandamn^minattpncm  ,  qu<&:  ^li^ 
irreyociibilis  eHec^  c6m  e^tsdf  V)de^« 
Cdvefleracto  de  ejufmodi  noUfoai^aH 
ne  ,  atque  dc  donatione  irrcvocabili, 
in  quadi(ftalcx  procedic,  Bt  itafentiC 
Valafcus  f *»/«//.  61.  - 
^  yihilomiiMs^tfifeaiUum  pociusvi- 

iaetur,ncquetidnSjWs^t^6emaIiasirro>  ' 
vocabiIem,nequerevocabiIcm  per  fi- 
ilonim  nativicfltcm  evancrccre.  Qu« 
Vidctur  eiTc  fentcncia  PinelU  in  rubric4 
diekmiismeterniSft,  firt,  num.  aj.  ubt 
lefoloit  difpoiitionem  itfis fi.  msm 
ftim,  oon  extendi  ad  bona  Empkiy* 
teutica.quando  magis  .\  domino,  quam 
abipfo  Emphyteuta,  qui  fiiios  pollea 
fufcepit ,  profc(?la  funt ,  ut  contingic, 
quando  quis  pct  viani  nomiDStiooii 
idEmphyteo(im  a(!fm|cclcar.  Bzprelh 
vero  quoad  nominatibnem  alias  !rrc« 
vocabilem  tenecbancrentcnciam  Cal- 
^2sfi^tn,i,  £c  probatur  facile ,  qula 
ex  diifpoficione  ifiAf  ttgts  ^fi  nn^udm  ^ 
Iblam  revocacur'liberalislargicio&d;| 
ab  eo^  qoi  filic»  poftea  fufcepit:per  no- 
mtnatiohem  aurem  ad  Emphyccufim 
nihil  nominans  elargicur ,  cum  dc  fuo 
nihil  praeftec ,  fed  cantum  ponic  condi- 
cioiietD  neceflariaai,  ur  alcer  jus  ad  Em^ 
phyceufim  acquirac  cx  conceifione» 
qua  domtnusfub  cali  condittone^iU^ 
Empbyceunm  conccflic. 
-   Deinde  quod  idem  dicendum  fic » 
qooiil  nomioatiODcm  fevocabiteui^ 
indemibifiifficieiMer  pr6bacar,qoia 
Kctrlateamuri  qoOd  etiam  per  tacicS,^ 
imo&  ptaefumptam  nominancis  vo- 
iaittai90LCOOCcariam,ejufia(iodi  nomi- 
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tiatipreToeatur.iitbene  prabatexem- 
|)luni)  inimicitiarum ,  tamenbcccoa- 
tfsria  voluncas  oon  datur ,  ncc  pr«fif 
mitur  in  co,  qui  ppft  rurccpcoitliot^ 
^am  QOfpiiuitioiieiiia  reaaieafiiAaai 
urquc  ad  mortcm  expreiTcnoiiTcvocaf 
Vifjfcdpotius  prafumrtur  io  prtori 
voluntacc  pcrmanfiiTe.  Quoargumen- 
toySp.  probabilftis  »udicavimuf 
non  rcvocari  nomiflatibocm ,  &  lcga- 
ta  pcr  inimicitias ,  feu  carum  caufaf, 
^^uandodifponensillas  non  ignorabat. 
Confirmatur  ex  Tiraqgcio /«  ^Jtii.,  ij 
mm,  vfrh0,  Itberth,  anft$.  u^,  Vbi  in- 
«cyi^cturprobate  doioationcm  jintcs 
ter  virum,  fc  uxoccm  Doorevocari  pet 
natiTitatem  filtorum  ,  quod  eiufinodi 
donacio  alias  fit  revocabilis,  atquc  co 
ipfo ,  quod  donans  cam  non  revocavit 
ljfccpft$libcris,ccqfcatujr  etiam  aprin» 
cijJlO  habuifTc  animum  aonandt^quao. 
visfiliosfufccpilTct.vcl  de  iUis  coal. 

,  Qy a  rationc  infra  verbt ,  dotiiSi» 
^t^litMs idem  fimilitcr  doccc 
de  dooationc  caufa  mortis. 
I    Intelllge  vero  hanc  noOfam  lefolun 
tioncm  ,  nifi  faAa  nomioatiooe  liliQf 
Dafcercturinfcib  bominanti,  ut  quia 
Wtor  eiretabfens,  nccputarct,  fceam 
KWavtcm  rcliquiirc,  ut  infimili  dc 
a0oatfooe'mter  virum ,  &  uxorem  ad» 
vcrtitTiraqucIus/VrW/flSr  mm. 
in  hoc  enim  cafu  cel&t  ratio  rupmtnli^ 
dita  noftrx  fcntcntia: ,  &  proccdit  be< 
fi<r  fundamentum,quoCalda$  priorcm 
rententwai  tuctuT.  Jntcll.gc  ctiam, 
nifi  nomioanoAi^cretin  tcftamcn- 

i'orum  omninorump,tqr,iiaotoeqiio 

quo^d  Icgaca  &  fideiVommiirum  vSe!-' 

If  i*" ?•  ^  ^  fccundum  jus 
Communc  doccnt  Battholus .  Anton. 
Gomcs  JuIiusCIarus,&  alij  q^of  iS: 
6^,5cfequiturMolma  Th^^"^^ 

r^.r-^^  '*'^-  ««.confequcnscft, 
etctiamnommatioiataU  tcftamenti 
contenta  mane«t  fevocata.  Et  ita  io 
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^ueoci  duhio  ampUqf  conttabi^-  ; 


^  VII 

.^^•c^totcfitmenf  fer  ipfumtefls' 
» .  •^ifcU  mt»mMf  M.mfhyitiitv 
«  «•  $Bfiae,  fehm  ff^94m  uts  uf- 
tMmum.  £/  tdtm  fjfffitmtw  «/•f«|W« 

Mtumit^.ttftemettff^dimtfitrt 
mmintv9tilUkt  ^^ifev9ttvtft^mcHt0, 

NtmiHAti»  EmfifjyttinicM ,  f  M  idueffit 

*ycvoc4bilij  Ji /idt  in  teffAmfnto  per  mo- 

dMmctt$tr4{fus  imter  vivts.mom  imfirm%. 

rtr,  ltct$  teftememtmm  revtcetur ,  dttmmp- 

^tmfttt  lefttttrtmmtfnM  nmmnett 

*rrcvoc4biliter.  eed.  1^91, 

f^trmm  nominatioftBain  tefttntemtetvm 

tfft**  .^m^mdoteftsmentMm  tnmHiUlHr  ex 

UMfefrMetitiemis  ,  vel  exh^redsiionis  ? 

^jP^^deimntgstheftremttdmm  jms  commn* 
im^  num. 

^'dftalndmjm  lnftmnmtn9m.f$. 

SEptimumdubiumeft,utrum  rc- p| 
J^JJ^to ,  vdrupGo ,  aut  annullato 
teftamenco,  revocetaf  eva* 

ncfcat  nominatio  Bmphy  teutiea  ioeo 
Ufta?  Hacinrccertumcft,faItcm  fpc- 
ctatojurc  Luficano,  quodrevocaco  cc- 
iMinencopcr  ipfum  ccftacotcm,  eva- 
nefcit  prorfusnomlnatlolneo  fiaa. 
Ica  habccur  /ib.  4..  Ord.  Li^t.  tit.  5^  4. 
4.  Qiiod  erum  fecundum  jus  commu- 
nftvidetuxi^tQcodofiL  Nam^ui  abfo- 

iuce 
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lutercVocatruum  tcftamentum ,  6m- 
nia  in  co  contenca  cenfetur  rcvocasc 
firevocabtliafitot.  Qaoduldmqiiifld* 
do ,  qma-,  m  adverdinus fifff»  fr^td^  § . 
a.»ww.  5p.  &  praccer  ibi  clratos  tradic 
Caldas  depote/i.  eligendi  ,  cap.  8.  num.  %. 
&  3  •  eciam  in  ceftamenco  pofTunc  fierl 
contradus  irrevocabilcs ,  qui ,  revoca- 
to  iplb  teftamenio ,  minime  infinnan* 
tar.  Qpbfit.ttceciam  nominatioBm* 
phyteucica,  quac  altaselTet  irrevocabi- 
lis ,  talis  ectam  cvadac,  fi  Hac  in  ceda- 
meoto  per  modum  contradlus  incer 
vivot»iit  &teCDr  idem  Caldai  d.  m; .  3« 
Qi|i  tamen  beneadvertit»  quando  noft 
conflac  teftacorcm  incendifle  facero 
talem  a^um  irrevocabilicccpracfumc- 
dum  eircdifporuiirc  revocabilicer  *  & 
ita  iacelligi  debere  Ordinacionem.jUM 
fitanam  di&0  $.  4,^  Q^od  confiraiat  au*' 
thofltateBarthoIi,(Si  aUorum  refol- 
vcnttum»  concra<flum  in  teftamento 
celebratumeflerevocabilcm ;  quorum 
traditiointelligendaeH»  nifi  condec 
partes  vokiijle  irrevocabiliter  contia^ 
nere;  Certum  praeterca  c(l  juicaean> 
demOrdinationcm<^/V7«§.4quod  alias 
cciam  annullaco  ceftamcnco,  roanec  co 
ipforevQcata  nomioacio  in  eo  fada, 
rcgulariferloqvcndo:!  afim»im  in  diAt 
Ordinatione  difpooiiiip,i&Cr  idempJaoe 
Ibcundpm  jus  communc  dicendum  vit 
decurj  fiquidem  annullato  teftamcnto 
^  omnia  revocabilia  Lnco  conccntarc- 
vocari  ,  ^annuUari  cenfentur.  £t  .ici 
4oc6it  <GeldABir«MKf .  f .  <  o . 
jquoties  tefhmnontum  infirmacur  ,fivf 
jDbdefe<ftum  folemnicacis ,  ftve  ob  in- 
.capacitatem  inftituti ,  nuUam  prorfus 
cflTe nonF)inacioncm, in^o  fa|6lam.  Ec 
,Augun:^9atbp(*^><W^jb  Ud^.p^f^^h 
^/«ntf»r,|^|y(^^abrQliMer  rel^cts  pluri? 
]t>us^tra4l^j}<0(^Ukacionetn  f£i4^anp(iij| 
tcftamcntocorrqecf^iilQ  revocaco>vd 
annul^co.  ,  i\  ■  -  ■■  \  .  r.  -      *    •  a 

P4,'    Gontrovc^  v<|o  o«n  lovi«  efti 
9icrim^4iAOii9>C0^ 
^m49«.c4«^;8M«frii|^ 


hascdi(Hculcas  fpcdato  jure  jLufi^aQCi 
ift  dfiio  §.  4 .  Nam  fccundum  jus  com«. 
mune  citra  doblum  videtnr  nop  revo«i 
cari  nominacioncmio  tali  teftameoto 
fa^am-  Ecfi  cnim  jure  anciquo,  ao^ 
nuUacoceftamento  ex  caufa  prajccrN 
cioois,  vel  exhasrcdacionis,  omnia  in 
eo  coocdotacorrucreot,  etiam  Uber- 
tabt«/.  flU  fr4t€fi$^^f^  ithi^§ 
ft§ ,  &  irrit$  ttjtsmemt ,  ibl,  «^f  Ubef^^. 
tAtes  €dmpetnnt ,  neefne  legats  pritjfantur  t  • 
accaracn  jure  novo  Auchenticorum 
omnia  in  tali  tellamento  cooteota, 
prccerfislam  •tDftitottooem  .faanedis  f 
confemotnri  ut  pacec  exAathentl- 

CO,  ut  c»m  de  MppeUdtiane  ct^tnfcititf  ^  ■ 

five  igitur^  &  Authent.,  ex  cdufg^ 
C0d,  de  liberis  prMeritis^  ibi,  ex  cMfg 
t3fh0tdssi$ms  t  veifjTdtfriikmt  it^iittim 
ijftejismtftnum,  ^iumttMd  %  *d  ittfiitmieA 
nes ,  cUeftLtMtmHne fifmttfermMent^  \Jtm 
dc  confequcntcr  ,accitfa  dubium  te?« 
ncndumelt  eciam  nominationem  Enn« 
phyceucicamin  tali  teftanienco 

iatcamr»  te^mque  permanece.  Qiarb 

tota  difficukaseft  fpcdato  ioceLufit^  * 
no/»  dtfto  §.  4.  ubi  rtatuitur  rcvocari 
nominacionem  Empbyteuticam^tiarai 
^asirrevocabilem,  fi  fa^a  (icinco* 
ftBcnento  ,quod  ahqua  cattooe  fiaeril 
ill^tOiyi  pro* nuUo  ^  ibl,  m»  for  per  dty 
feke^fer-ftiti  finr  ttmde^  It09idef»mtf 
»hnm, 

Inrhac  igitur  difiicultate  Molina  , 
jrhcologus     46^.      »,  »0,  parcenj^'* 

siegBtiTam.moffdicoa  «Mtiii^  £t  pr6^ 
bat  pricQO  i  quia  teftamcncum  ,lo  qno 

filiusinjufteexhasredatuF,  aot  praetef 
ritut ,  non  eft  fimplicitcr  nullam ,  fcd 
^ntumg^ictadtnfticutiQoeiX)  hairediat 
podeAi-3«f  i|«fAifff.  •«#  «Milf^  sffelktk 
^ fivttigigttr ,  quoad  cae(0rai,iikttli  cei- 
ftamentQrclidla ,  fic  habetufjS^f MMi 
fn  hoc  nen  reftiffum  ohtinet  te/fifnentnmi 
OrdinatioaDcemLuGcana  in  illo§.  4. 
taocommodo  loquicur  deteftameoto 
Jd^li^Q»&fitoplid|er«pa9..  SecMiiA^^ 
4p  si)uia^9dflm  Ordiaatii»4jl.  4^.  ^ 
U.'i.i,  kqacndo  de.teftai9eiitp,^ii| 
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^eittfii  exh2;re<totur  ,  concordac  cam 
ti.  Authcm,&  id  il!ud  fcrcfcrt,  dC- 
Cendo ,  talc  reAamcnttHii  cfl^c  nullum» 
fiftundum  )us  commtmc ,  quoad  hc;re- 
iditinftttutioiictD  i  quoad  lcgaca  vtP^ 
MftiainVeiUtcrtls  noa  cxcedcfltia ,  ht« 
bcndum  effc  ,tfcfi|ur8  eiTet  valtdum . 
VndenulhinrCajufecommuftiintd- 
Hgiturrccedcre,  Tcrtio  dcniquc  i  quit 

Jttshbct^irpoficioicacft  interprecaa- 
I ,  ut  quantottififeff  poAlt  «lott  olfeo« 
idicyustommunccujus  correiflio  cft 
vafde  odiofa)  &  Vicanda:  Ordtnatio 
ftucem  LuAtaoA  iitff*.  4.  optimo 
poccdinteUigi»  uc  juscommiioe  bae 
tiip«rMiiOB  «faiMat»  hC  Atit  «Kdlo 
€Ut  conMi  hec^dk  prisferei  «lit 
mro ,  qua  a!iqui  tpud  (Minttt ,  9c  V*- 
kfcum  infra  dundos  pro  hac  rcnten* 
tiapugnarunt.  Nam  illa  Ordtnatio /» 
^,$.4..  aicquod  annullato  tciUmcn» 
topocell  «BftiMr  ittniHi  iKMiiloaier 
tinde  rolu«ifiifisvc»rem  teflacoris  vl« 
decur  infirmarc  nominationcm  tn  ed 
teftamcnco  fa^Afn ,  ut  nimirum  poflit 
«am  revocare»  cum  alias  efletirrevo* 
tabilto,!!  intte  vivoi  fierer^  &  attam 
fiuMre^fifeliCk  Quare ,  H  nolic  «ft  «1 
ttdem  voluntate  permaneat ,  non  efty 
cur  nominationoti  perflftat,  cum  ejus 
▼alor  k  Tola  nominantis  voluntate  de« 
pendcac,  qutBToluntas  etiampcrce« 
.  tabcBtiimpbllcafopcifiiijfittiioiitlft- 
*  tum  dqdtimitvft  probatur ,  lfind,jl^ 
49uh»it$fmm>tifk$  0i»teU.  Haec  (en* 
tentiacfl  fatis  probabilis,  eamque  pro- 
faaie  videcur  Caki.  de  Htfft.  tUfreHdi^ 

fef.  t^m,  fMmmm^tAm  » Aug« 
Btfcbof.  loarfM^.  4d9f^fittiiit^  4t  kemt\ 
«Mw.  149.  Efus  i>ater  Emman.  BarboQ 
inremt^.  gdO^diH.reg^.  tih.  4.  tit.  82.  t, 
thvf,  Phacb.  i.^dicif.^c.M,  t6. 
Shom,  Valafc.  t.idUgttt,  6%.tt,  tj* 
&fe^.  Rodet.-Up.  ^  ympi  itffcM^ 

l  tittercdttis^  k.  ^x.f,  deisler,  &  fe/h' 
Smki.  ac  nof  UfifliiiFtailO^  iMk 
.ftajvlMo*  "     •         "  , , 


i  EmphytisuIL 

NihiloiDiaat  concn^am  ftiitiM»' 4 
dtm  tenuitVa!a(cDsrM/i/^  6t.mmit,i^^ 

&ff^q.  ubi  tandem  juxta  eam  judl* 
catum  fuiiTe  affirmac ,  U  confentit  Ga* 
ma  decj/,  173.  MMv.  II.  Fuodaniur  iik 
ooiplitodioe  irerbomni ,  qoibot  Ordi* 
Mitio  Luficana  d,  §.  4.  ftatvit ,  oDllam 
reddinomtnattonem  fa^am  in  te(la!> 
mento, quod  poftea habetur  pro  nvU 

10  :ticenim  habeot :  Se  depeu  revegd^ 
0dit*  it/teMent§^  —  fir  fniireif^  de 
fned^nef  9t$d§^  ktmidi»fm  mtkamyf* 
Citrk  d  nmet^  if§  mefwt»  rmttgml^Q^ 
vcrba  funtampliflima ,  &  comprehen- 
dunc  omnem  modum  nuliitatis,fivo 
cx  defedu  rolemnicatum  ,five  ez  cau^ 
fieKhcroditloob^  «otprstericionis. 
Nam  veriniiD ,  f M^!r>«frMii>f«#, amplir** 
fiouim  eft ,  /.  cum  ditelms ,  §,fin*l.  f.fr0 
/ecie,  ficut  &  verbum,  ijuemedelibet ^ 
iuxta  Gloflam  in  CUmenttnd,  gravis^ 
wrk§,(/nm§de/ibet,  de/ententis  exc§mm 
mtmkmimis,  Qoare  com  teftBfoeiicuai 
fopttimeiccau(k  czhoredatlonis ,  tol 
prartcritionis  flmplicitcr  fit  nuHum, 
fiquidcm  in/litutio  in  eo  fa^a,qua:  ca« 
puc,  Hi,  fubftantia  teftamcnci  c(t,  peni« 
coseorruic,  conlequens  eft,compre* 
lieodiiodilpofltiooeillius  trlle 
nomiotcionctt  io  cali  teftameofo 
^ampcnirus  cvanefccre.  Hsctenteivi 
cia  ,cum  io  praxifitrecepca,  k  oobis 
ceoeodaeft. 

Ad  piffiMiiii  ergo ,  MQoadsn  Ibn*  ^ 
damentottpiiMli  lelUMirt»;f^^ 
deo ,  licet  tttt  iore  communi ,  quim 
Loficano  tcfiamentum  ,  in  quo  fitius 
prarcericur ,  aucfine  caufa  exhereda* 
tor,  qooad  iegauliiftineacor,attameil 
Utroque  iurereddi  fimplidier  OKdlooi 
obdefeAumvandssinftitutioois  ,qa» 
cft  caput  teftamenti  $  id ,  quod  fatis  tn* 
Ouitur  cifdem  juribus ,  quStcnus  in  eit 
dicitur,liabert  quoad  lc^ata  caoquaoi 

0011  Kfdibm,  lea  oe  II  eflbrfatOTO^ 
iidumjubi  advefMttlo;  ttutiinmt^Um  *  * 
/fatis  rigQiiettt,noo  cilevere.acre 
ipfa  validum ,  fiid  fimplldeer  nollam  t 

«a  ^ibus-  tsiiiuiiii  pcoeedifr  naoife- 

«t 
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Difp.  yr.  scd.  V.  §.  vm.  sts 


^ IteOdttnilcto  Dtfieaba  /  $ . 4.  habetit 

ptotmMo.  nominationcm  fadam  in  te- 
ftamento  habico  quomodolibct  pro 
nuilo.  Ec  hinc  refpondecur  lacile  ad 
cerciOBPs  difpoitiofieni  hajii»Ot«iiiij|- 
ciofiisadeo  aperte  rsvocafe  nomiiMh 
tioncm  fadam  in  quolibec  tedamcn* 
tohabitopro  nullo  ,ut  ctiam  ciim  IT- 
teriusjuris  corrc<^iOQe  intelligi  dc- 
beac  compreheodore '  fuuikiiMiiiQnem 
fik6baiiD«Blbniieaco>  deqno' hic  Iq^ 
4|atiDiir,aiArey6rafitntillom.  Adul» 
timum  dcniquc  rcffpondctur  cx  Valaf« 
co  d.  cenftUt,  61.  in  fine  ^  quidquid  fit, 
AoOrdioati^  LuQtaoa  i9  d,  §,  4.illa9i, 
fliomiuaiioflein  initer  ior  ivvdram  tc» 
ftdtoris  \  fiB  ^uodetUUn  ex-tcftaroento 
irrrto  voluntas  tcftacoris  probari  poflic^ 
hanc  probationcm  non  admitci  gcne* 
ralitcr,fed  caticum  iocafibu$,in  quibus 
jusxaifen»  voliHMt^mtapprobat » &  fd* 
'per-eaaUqoidAatuic^ut  io  ilU  l,fiittti, 
f,-di9tk.^»firms&  (imi^iiftts:  In  aoftro 
flOIBni  cifii  tus  Lufitatiu.m  eam  noaaj>- 
j^obac,  cumabfolutcftsatuati  uc  nofoii 
nacio  io  iUo  tcftamQOtd  lA^apniftiift 
ibaiiedfcirrii%  (p^  t^homieftixah 

•■ ,  ,  ;  r  •:rT"  ■ 

ytrumcamuU  momimtio  f^aJate* 

,    i   -11  : -"«iSjja^^ifiiff;-'!.  , -\ 


Pars'if/imuh*  vfdHurtenenis,  fiimA 
Jlitntas.th  tiijHr  ih/fenrionem  ujimiittum 

mmaMllkj^viti/k  fidiktmmifi*IiA 

tni  relifHflkrtiiirrx cinf*iMiiftA ^nvthiif 

hxre<fem  ,  nt  eAVkrefihmret.  ».  ^s». 

•»'  ^tiire^i  reitnr^tmwtw  in  tefiMUit' 

-nv;J 


det  itt  [sfe  relintjittiitnftidief^Mi 

fereiint  ,f]itaMdo  leflAmentum  terfttit^e» 
r}Hod  htres  fnui  dk  hsredittU  fisikfiMitit, 
d*  nMm,  o8*  •  1  ..  'i  • 

QCrafn 

corroac  oominatio  fiMftaMote*'' 

ftamentolegitimc  cbndico,  fi 
hjcrcs  in  eo  inftitutus  ha;reditatem  no 
adeaci»  Rcfpondendum  vidccur  atfic- 
Hsacifie-exrcgula  l.fiinm9,p.  f.  dt\tefrt» 
m^nurratuteld^  ibi  iSimemfi  ttnrediiMkmk 
adierit ,  nihti  'viUet  ex  ijs ,  tjiiJt  in  tefiertun.' 
Ufcriftifitnt  ^&l.  fi  nemo^  ff.  de  re^. 
fis,  ibi  f  Si  nemo  fuhijt  kjtred/tdtem ,  »m- 
itifmifhmii^ilMihi  Bt  ica  oc  cer- 
i^mfupiMyM^^i^lMirGfthk-^dif^^ 
it  }ftigeitJ^^iiifi%Vit:7'  d-  8.  ubi  ift>Iurti 
Vefticin  dub1um,'anfi  filius ,  qui  haj- 
res  fjus  efi  ,fe  abfiineat  ab  hfleredicace 
patris,noIeo<io4am  adireydorfuaGQO- 
mittttiofWftii  iD-veftainMRorjlii^i^ 
ille  fcri  ptus  ell  hieref  >  lo!  -qUo  cafu  ra- 
tio  diibicandi  propartc  negatira  cft, 
qnii  in  haircdc  fuoconfirmatur,  &  va- 
lectcfiamcncum  ante  adicam  iiaercdi^t 
Ultfem ,  cu ju«  ■  dMhinioiii'-ftatsm  ^ofl 
fiMdi  hms*  comparac ,  obi  tefiatoi 
XDotitur :  &  licct  i»  /.  \.  S,  fiM»i.  f.»\ 
ifi  f6{fe^ione  Ugdtirttm ,  habcacur ,  quod 
per  ablleocioaiem  caiis  hanedis .  cor« 
rtiuae  ioMttiftiii^ilAftlB  «BftMBBimrj 
hd<f'  Imell^^  de1)s ,  qoibiksriile^bl 
yfikiit ,  &ab66  p<:ceodaruDC  liion  au-: 
tcm  dc  ijs ,  qua;  ccndunC  ad  illids com • 
modum,  &  favorcm,  uc  teucnt  com- 
municer  Dodoresper  l.fi fili»s,\i,ff.  de 
vuigiri,  iM^BanfMlos  ».  6^  AtigtlimJxX 
&esccfiHfcribenies  Aid,  neque  dc  ijs , 
quacdirc^lo  legantur,  nec  ab  illo  func 
petcnda ,  ut  in  cafai.jfciendHm  ^^^.  ff.de 
mAunmifiis  tefiemente ,  ubi  fuo  hasrede 
ezifteatejibec^i^slcgacc  coDiirman- 
cur ,  qoaovis  il&  ib  hrcredicace  le  abl* 
cineat,  quiafunt  dircAo  legata;,  nec 
ab  hxredc  petendas,  §.  penult.  Infi.  de 
fiognlis  rehtts  Q^iod  fecus  juxtaeundem 
Cald. «.  1  o.  dtcQodiim.eflat^liciil^or 
noalegatoclibciKC^m  ^MM^ 

pCff 
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cct  redcm  ,  ut  fervum  manumittc- 
rct.  Nam  quod  aliqui  incontrarium 
affirmant  pcrtcxtum  inl.cHm  qtti/i  50« 
^^er/./tdijms  ,ff.  de{tdeummiff»rtjs  /ibetm 

'<H((C<*T^ravr,t<js  crar  fcrvum  m.anumic^ 
Jjctc  ,  fcu  lidciccnimiflam  libertatcm 
pra?ftart  .•  dc  hoc  cnim  taniucn  cafu 
tcxtus  loqMi^uK^iy:  ibi  cQtavst.Glp^a, 

tet«vaAt^  c»(Uix%||i)giK».lcAator  non 

cratgravatijs  libmatctri  praEllarc ,  fcd 
libcre  fuum  h&redcro^My^yU, 
vmnmaDumiitcre^E. 

(^^ff .  vigcfiei  ac  ^wtmBO  cffe  notninar 
CTOOetn  faAaffi  ftnoplicitcr  in  tcftamcnr 
10,  in  quo  q«is  fuurt  hflfrcdem  feripfi^ 
UfietJLS.ab  b^rediCfttCi  fe  abAiqeati  Cb* 
OMMuttpfeK^doiniiiali;  tdUmento 
Eoph^etifpii  «pec  3MMIij|i4eicoiniii||(t 
fialicu»  rclinqjjeret ,  gravando  h«r©- 
dcm,  uteam  ilh  reftitucrct ;  coquod 
petjijkbiicniJonccD  Dsonu  fidcicom- 
Ail|tifjiwlfccoiirMi>flfifni<itit.  Lw|ea| 
eutetn  hckSaltiiniit» ,  4>ifi.  Bfnphyten*. 
fis  jiibcfcctttr  reftituialicui  pucllaBm.a- 
ritandacyyel  pauperi^coquod  tuncha- 
bcat  ra60QCin  icgat^piii  gwod  foia  fui^ 
uterh«idlttic«KfiM}fttur,  iM  xta  prob;)-r 
bil«feMteftllli9i|ti|iiD9  fctam  fi  iUe  abi;t 
tloeat.  Qa«  Moi a  mijlM  «ideptw^r 
mpt<Aabitt«>.  ' ;  x:;.  .  .•  •_• 
.  ■;T-)  i;!..r=:  j  ,  • '  •iTO^/ .  r-...^  f 
V".    .c :    ■  • '    .  •  "J*; n  fV  •     .  •  >  r :  =  -,  i 

^'•'i  c';?  u  fimo  i^ufi*-  ".  -  ,  .  .;ri 

•t-s^^a^ri  nL:*:        .-wi^  •  ■>*     •.  >  ■  : 
-f?Sfm'n'-D  •  .  j-i'  ■  *  'i.r.  *  i/ 'I 

-l^ttuoJfr^Ji*  ••y  rflxfc^-K 

•     *  &VMMJt»lVtJH. 

r-,'  '  :•       -  ■ 

*i  feiitentiA  neftt;  ifiiAnd« netiMfd* 

••*•* 


-  €^ffitt  fitikmh  pTdffrttf^  fm-fs9mt 

precedit ,  nif  n^inttie  elias  irrev«c«hilis 
ftciA  rffet  ffr/efente  nemingte ,  &  enccx^tMte^ 
ffljiikr contr$lins.n»\e»M  ■ 


Onumdubium  cft,utrumpo(^ 
fit  revocari  nominatio  fa<^a  in 


teftamento  ,  miineote  iinno 
IpfottftamedCQ  ^  Ncgacloqaeadadd 
iiominattone,qukralias  eflet  irrevoci^ 

Iiili.";,  fi  ficrct  intcr  vivos,  Bcncdiflus 
/Hgydius  inl.x.  Ced.  defitcreftnB.  Ecclc' 
jl^j ,  1.^  frinciphf ».  j  8.  Pcobat  j  quia 
«itrmodl  ndminaiio,  fpeiflfltetnitDm 
fDfecocninuni ,  eft  prbflti»  iftevacilbi* 
jis,  etiam  fi  fiat  in  teftamentQreft  enim 
ex  ic  a^us  intcr  viT0s,&  taoqaam  qvi^' ' 
damcontradus ;  contradhisfautem  6k- 
Aus  in  tcftamc^to ,  pcrtnde  maoet  irr 
irevoGal^Ki  v  iaimiftnnitoi  icfatt  rqnam 
fbte  ex  di^mibne  jvris  Lufitani; 
iik.  4,.  Ordin,  tir.^y:§,  ^.  evadittalisno- 
minatio  rcvocabi)is,quando  fic  in  tcfta-r 
mento :  atqoi  Ordinacio  co  locofolom 
dicidintiMefM  fveidliniinUoecd» 
dito  ceftamte  revooeviir,.&bvanelcas 
nominatioin  co  fafla.-crgo  firmo  ma-' 
ncntc  tcftamcnto  non  poteft  rcvocari: 
mm  cum  jus  Lufttanimi  ioco  citato  ftc 
corN<lbtittmieri»eoinmiinii,noQ  de* 
bet  exteinMaifciMliMiMUcpniram^ 

Nihilominni^.oppofitum  meriromt 
docent  Emmanucl  a  Cofta  fex 
cantfone,  faileptik  Ced.  denon 

tittmerAttfecnnti^  conddcrans  diflara 
Ordfnationem  Lnfit.  Caldas  de  foteft, 
tUfenii  JtMp.  f\ HklA.^^VV*^  t  A . 
&  Gama  decif  58.  n.  4.  Ratio  cftj  quia 
nominatiofa^ain  tcftamcnto  habct 
iiiinftac  l^ati,  quod  firmo  mancnre 
feftaroent,o  r^VQcari  pocejQ^  nPfi  (oluvcx 

IbMkiHia^fededamiiiniiiMrf^^ 

te' ceftatoris ,  l  fifniyffM  jit^^Vfrit,  §. 
ul/ime ,  ff.  de  Adimendis  let^t.  Unde 
non  obfljt  fundamentum«  contrariac 
feotemia?,  Nam  five  ex  i^r^  commu- 
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torevocabilisfK ,  iollar  kgati  fe  ha- 
bcc,oeqt»e,^ic^  fjudla  eiTe  inteUigitur^ 
^uaiAticfcvo^rii^ioffic»  qnflMllMI* 
dum  reli^la  in  ipfo  celbwitDttl»  Qttod 
fi  fada  ciTct  prasfCDtc  notninato  ,  & 
acceptantc,  ioflar  comtaAus,  tun<: 
addic  benc  Caldas  dt^»  c*p,  1»«««»*  4» 
fCQfer.i£iiSbltoplipjccr  inttr  >liiyo«« 

evanefccre  re vocato  ipfo  teflamcntoi 
Quod  cicacus  Dq^or  oon  femcl  iti 
praxi  :ferc/poadiffe  af&rmat  e(  Jtf5 
Kholo ,  &  ali^s  t  %uo»  rcfert. 


r.  -. 


iyMMARiyu. 


.1. 


mm  injhmitMf  ftt  fe^umt  tefiimniHm 
Mlmmtin  tjHfiaii»  fmitejtpreffe  reVtciUt.k 
iefiittre  JedfolMm  tAciU  ^  &  i»dire£fe  , 
^tutenusiliitm  inmiu4Viti,VeiffiMt  tunti^ 

mmm  fNMi^^ »,  tM«!  •  .  .  •  m  •.  • .  i 
.Vm  frmitiiffiiidi  rtftttittd ,  (juiiUi 
fe^iueuittfiimemttmfki^filemne^  &f»Um 
gi  ritiifte  iitVitidim ,  ^liiiCMrait  effeht^  vt 
ifiuiii/ietittMs  ent  ferfiin  ift^diiiltj  ^  umt 

'  IUfiieifiii0d»feifiieittte/fimeifttl»/^^i 
MttMit^  ki  titiniei  te/hmenti  ivMnm 
^tnmm  in^dtieHe  cediiHlii  ifc  4< 

ytrttm  ii0miMitiififUi>tie/timfnie.V4* 
td»  iMfirmititt,  MMff^HiM  tefiifismth 
ttaiUiitfnfiismMkktt^htmfmimt. 

f  PriirmdMiiUjfimtef^ilitteiiitiit  fet^i 
fi^mwitrm  Mamutimtemteiitim  ittvdidmtL 
Me  utmmidpricedit  Jitet  IteM  fiiHtig^ 
fee§eiiVMMipitrMtmiititie^ie*%ik(i^,^  i 

-  ,     -jIt^  X/ oiJnv;.».;  '.oii 

,  •oi.-biiiM'! 


DlEcimUm  dubitjtfi"  el^,  lithirtirm 
nominacio  fada  io  ccftan)entO| 
.  .  iegitime^&tiditOilkVocetiirdiu^ 
()equemtcftaqB9ocul«l  lttl^idt|itof.itt 
Koc  dabio  duo  iprincipnlcs  £Afus  dtftio^ 
guuntup*  t>rimus*rt,4uafidoin  primiSi  • 
teftamcoto  talido  mc  nominafti,  £g 
ptoftea  io  iecundo  tcftamento  nullo 

iloircanMiietpMflfis-vae  direao  rtyoy 
caftt  nominationcm  priiis  fa^atn  ttl 
hoc  cventu  rcfbluit  Cald»  dt  ptnjtMigi 
tif^^.H.^i^  &^o^  poftl^fetaltam  in  ti 
tfui  tejUmem^fUi.  m  itmeiit^  4»/»  d»  ' 
legitA,  ^niafnikliOcre  nowipatioocHI 
in  primo  tcftamcntofadattii  Qiiarfeii^ 
Ceoctamihiplaoe  probatar-et  /<  /ijiret 
Jfldefegit,^,  libi>rcli<fla  inteftamcDtO 
iolemni^noii  intclliguntitr  tiicitere» 
.¥MNi|MHrftlittd  cdUiiieMIBllilllitttl» 
&u  nbn  |afe  faAum,  Idqoee^  ritiOiM^f 
t{U[A  licct  Icgata ,  &  fidcicomtiiifTa  Hu* 
da  Voluntatc  inflrmentur ,  U  hxc  vo* 
luo^(  VidCAtutiuffieienter  probari  pei 
letf  undoitii  tf  Ibfficlkiifid  fluUuai»  taiiHI 
trait  ceofetur  tdUtor  veltti  reccdai 
^  priori  teftamento » nift  fub.Canditi04 
tie  ,(ifccandum  valiturum  ftt*  Qiiara 
£uot(ccundum  noo  vateac»  primuiii 
quoi4  onioui  lO  co  cootofl^  AtftiOtf^ 

m3SjM  Hid6pttAuA  I  fidMitfl  mmi 
dtftoc  nomioaiiootiiLifl 

loentofti^art*  •  > 

.  Limitatautem  Pcfalta  hattC  ffifotd- , 
tiotiethtu^iU^OjUt/ionproctcdatjquaO- 
do  feCUtldiMil  te(b«etittttti  i^tfykmtik 
iitf^&,folum  C4^afitooeliiValidum,<suii 
l^ruicf(^edu,tit  quia  fuic  fa^UfHitl 
6vorem  pcrfons  inhabilis  I  ftUt  quid 
inftitytus  b&rediutem  adifd  ooluit^ 

tiitic  «mm  A^o  tati  ttAmt^to  mhi^ 

^ltuf  io.«lUim  t»erft)niili  kptmi 
4004:  fluM  trit  reiiduflt  iii  priorl 
leftametitOj  admittlC  beO^  bic  Au<< 
that^^m  translacionem  mihl  nbcere^ 
licec  illi  alteri  pcrfon«  noii  fTOfit»  H 
prfitl^pttme  eacesKtt  e»pM» 
J^,imiftumi  $  dt  ^immikx  kf^^ 


TOtcftqT3C  re^^  ratlo  ,  quia  cum  illud 

^rdboc  ptaA^iabrolutafn  vo]onclccj& 
l%A|;itdf»^<volcBtis  miht  le^aciiat  adi- 
i^i«/>^^tell;  Nttirttacioiiem  ifiMttiN^ 
foVi^oaP  fofom  quando  io  cah  iclk»-' 
ftJCKitO^xprCire,  ac  dircdo  fuic  rcro* 
^tum  icgaciim  miHi  in  priori  rcli- 
^um  ,  tn  quo  evencu  iliam  «tiam  adt 
li&cicic  Ca)4as/»pr«  «iiM^^i«aii  '9daa 
Madoibliiin  ^it-  tievc^ciuiimiiiidiBB» 
ft%<lc-f»er  coafequem:iam  ,  qaateuus 
fci^Tcet  altcri  fuit  rolidum ,  uc  idcni 
Pcraltaificclitgic:  nam  id  eciam  coa^» 
ViuciCfCCjitu*>i»V.  L  ftmmftrAm,  quji^ 
teiid/cihc|i<ill|ftBlltf«wtiaiio<t  OaiHx 
B&^ait^siadE^  partmadd  diccndum 
eft  in  no  mi  naciohe  Enphy ceuti ca  f a^ 
in  coitameiAO  ^icuiiii  b^c  legaco, 
«quipawiurj.'  ''t-  t-o;.  J  s.-ii-U  l 
<i.  ..UaM(Mf:ft8Ull^i'lil>'fkCMI  tfKOU^ 
4m¥  ^todo  ^dundMh-^cftaincotuaA 
.^lufti  ftflrtmtiQinf»  rcunon  rolemnc  in 
fttriofJcVcftamcnti  f  at  fuic  validum^ 
Vel  Ibiemnc  in  racionecodiciili )  quial 
vMciic^V  habuit  omnes  coaditione^ 
•it  tcoditilhim  rcqOkficfls  3  tniic  cokin 
6vd  ^tfeiftdiifive  indireao,  &  pcrooB« 
lcsqufei^tiatti  in  tali  tcftamento  rcvoca-' 
lli,quodraihi  in  priori  ccftamcntore'. 
linqucbis^)  tcnec  talis  tovocacio  ^  quia' 
«»(j(^ditMhi  pairdot.|«iEOcari  qu«»!' 
OTfefllltgwiatiar/Mliaagintdiameii^ 
contencaj  ciim  haec  nuda  etiamvoiun-i 
.r«c  ,  imo  cantum  prafumpia  ,  inflr- 
'wentur ,  /.  3.  citm/e^m^Mi.ijf.  de  iidmem^i 

•'^«iildo^telliWWnto  Ifiifiplicitcr  hullo, 
It  noo  rolomni  j  etpttfl^  i  ac  direA&i 
sftvdcatut' nominaiio  in  priotv  t^fli^* 
iiieiicov:i»sUtdo  fadiiJj^lit  ho<$  et1»ai'Cal 

h  inniM^^^tecMectriioiiift^ 

cx  d.  t'  f!]utt ,  f.  dt  ie{4ti$  j .  quatcmiii 
ti»  ,dicinf fcH^tarin  CEftamcoto  Vl^ 
Udone»iocclh|;i  revacatapcc  icqucos; 
icA^liHik^l^  «illam  j^^od  'tsixldlutv. 


ifltem^ettdum ,  ft^6^ihfaTi  teftawento 
ruMo  kgata  iUa  d^reilc  revoccoturfc 
fevc  foium  taciti,  &  indircAii.  Op« 
pdftiiitfi'tiiHiIc^ii**  HMrtttf '  4oiDet 

immf^  klitms^  ifffrikifS»^  ^ro^ator, 
quitf  cuiH  voliim4s>cvbcahdi  fic  cit- 
prcflt ;  ISL  6pcrt6  dfe  rtia  Conftet  ex  ipfo 
teftamcnco  ^  quamvis  oullo  ^  fatis 
•fla  a^tkt  sra  fcVb«itlblf»»tt«titiii 
kfll^lfti  irt  ^ifSid^terYamtDC^ ,  ciins 
ejuTmodi  reiliftti  Hbdi  etiatin:  voluntA-^ 
te  coliantur  ,  uc  did^um  t(i.  Nequd 
in  concrarium  ilac  cei£tiis/)r  i^^/.yf 
re,  imo  banc  ienteDtiam  coDSrttiati 
^uia  iolte  Ib^i^  itjtiiBMl  ««iM 
do  tdl^Aenco  reh Aa  runtHMlQ^ta, 
vcl  nu!lu»-(^mninb ,  ut  pat«t  cx  ipfo 
conccxru  ,  .(i»io(i^- ibidcm.  In  qui- 
bus  terminis  folum  vilitur  rcvocatio 
IndifeAa  r«li^onim  io  prioH  tcAs* 
mcnto.  Qiiodjlficfdl,  eaodem  dRl 
tationem.uteti.imquahdoteftator  ex- 
preflc,  ac  dircdorcvocac  reliftumm 
priori  ceQf&mdiic^v^ii^ellig^  tfiebeat» 
nolie  feccdere  abillo  Diiimqdttttim 
▼iilitiivirai^ftiletiaMft^  lAi^iilMdlliit 
revocationem  •£akcit.  .ilpi^Cliid^o  ne^n 
gaodo  efre  eandenl  ration^.  Nani 
\oluntas  exprcila  efficaciot  e(l ,  quam. 
cacica,'Ut  omqcs  admittunc )  exprei^, 
ium  enim  ^cceijam  pnpiHimptipnMk 

ostio  expreiTa  fit^ct  ocgacioftem  iquai^y^ 
tdlacor  «xprejic.chclt ,  ut  t)on  valeac. 
prtu&.reUAam  t^n^tioautcm  cil  ma-. 
Jigna:  natur«,fii  ikftnirqokii|liid|ioai 

Hinc  ^^ftwtotooiligc^  r^tondi»  . 
Bmphytouttt  me  re>^'ocabiiitcr  nomi-\  • 
DiVit,  ftvc.  irt  tdiiiamento,  fivc  cxtra 
iftiods     pOfteavittvalidd « oooiiBavi^ 
aii«ms^poribi|*n  ^MbiiQlllaipaciitai» 
rcFOcaodo  exprciTe  fiomuiiatioiieai 
^tca  faddfft^ipifliie&tewBiaa^lem 
•cmttnatlonejli^  prius  fiiAam ,  utbee^ 
tfadit  Caldas  dt{ie  uf.  y.  de  fttefiart. 
r//gMi(,C4^.4^i»^)fO<i  ^ciocii^ 

lioet  ceaovdtib  cxpceffii  prioris  no- 
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mihationts  fitconjuDAa  cum  re()uci)* 
tt  nomtoacione  invalida ,  id  non  collic^ 

•   quomintisfir  ex  voluntace  abfoluta, 
qua  nimirumEmphytcuta  fimplidtcr, 
.  Ccabrolucc  voluit,uc  prima  noniina- 
tio  non  valeret:  calis  autem  voluntas» 
,  quamvrs  iicnuda,  8C  conjundl^  Cum 
u  Lnvalidb,  iadslsft  ad deflruendatil* 
Dominatibncm  rcvocabilem  prius  fa- 
Aam,"uc  ex  didis   conltac.  Maius 
dubium  ell,ucrum  pcr*iolam  fcpun* 
dam  oomioatiQnem  iDvalidam  exct;ai 
r^lc£ftambo)fnin  fitftaiit  abtque expfeilk 
^revocationc  prions  nominationis  re* 
vocabilis,  talis  priornominacio  cva- 
Dcfcat?  Ncgat  Caldas  locis  proxi* 
me  citacis.  Ac  concrafium  nobis  vi- 
detor  probabinns.,  iil0es  ci^conftali* 
cijs  'ap^areat  Emphycentam  fccliodo 
nominantem  in  tancum  voluinc  rece* 
•  dcrc  a  prima  nominatione,  in  quan* 
tum  fecunda  valitura  erac*  Ducor  ex 
ijs  *  qu«  io  fimili  dixl  i\    cirCa  r^o^ 
catiooem  fibminationis  pcr  i  n  validani 
"alienationcm  rei  Emphytcuclcac.  Ac- 
Cedic  ,  quod  talis  fccunda  nominatiO 
fifiac  ab  habencc  fimplicitcr  pocefta-» 
'  tem  nominandi,  id  efl,  flnc  reftddio^ 
ad^^sperfonal!»rolum  pocefteC^ 
iov^UiUei  pmc  cfFcAus  ob  inlia«. 
biliraccm  per(bnc  nomirtacar ;  par  ac* 
tum  vero  contfarium  ,  qui  folum  haC 
lacione  invalidus  cft ,  prxccdcns  no^ 
'  bioatlo  tbllitur,uc  conftit  ex  fuj^dn 
■  tes«Me.te3.       "[/'^  ■ 

ytr$mad  nmmdtionem  imvecdSf^ 
■   lem  requiratur  aiceptath 
ferfea^e  nminaSdf  ' 


SUMM^KfpM} 


eemmnne^ 

Vwii'--'-.'  ■■  ■ 


'  EpifcopMS  confefent  UitflA  Aff^ 
IHen^to/f  reveeiv  um  ea^Unem » eiien^  ^ 

afttctjudm  ille  Afeni  Acceftet.  Ne<jue  eU* 
iforespefiffublicatu^fcrHtwiurnprffint  re-^  \  ^ 
voare  ele^ionem^qumvis  nondum  fitexs\ 
teptAtA.eod,n,\o7.  •  •) 

S^¥eimnedfenHiiin^l^ukfiii»ti 
mim^iinseefnnrMttrf,  Miefnam  Jnmkii^  . 
Umumsc^e^fn.fi*  '  ^ 

VNdecimumdubiumcft,u^nl 
ad  nominationem  irrevocabi<'**n 
letB  tequiiracur  adcejitatio  pelN 
Ib&flt  nomiiiatas^  Refpondecur  nes.. 
gativ^,  prajfercim  f^eftaco  jure  Lih*  ' 
ficano.  Nam  /ib.  4.  Ordinoi,  tit,  jii:- 
§,  1.  exprcflb^  babctui^  Dbminatio«* 
nem  fadamab'eOiCulertt  nmplicicel 
coneeifa  &cultai  hoOiiiiandi ,  nuIU  '* 
fa<Jla  tncncione  mortis  i  cife  irrti- 
Vocabllcm,  eo  quod  ftatitn  acqui-*  • 
tatur  jus  nominaco  ^  quadcuthvis  at>^ 
fens  fit^  <)U0  inanifeftift  fuppofiitat. 
tioo  fe()uirlh6itaiDatiiccepcati0fieoil>' 
JuhS  Cciain  communi  htis  homina* 
cio  acceptation^m.norirequiric,uc  fifc 
irrcvocabilis.    Quod  bcne  probao 
Caldas  de  potejlate  eligeudi  ^       6.  ni 
ii4i  Mcipi  fititri  itfintii  di  frMt^ 
dis ,  itt  6,  ttbi  ^oftquatfi  j^ntifisft 
flatuic  abfcnti  i^olTd  conferri  bene- 
ficium  ab  EpifcOpo  j  fubdit,  rc  in- 
tegra  antcquam  ille  collacionem  a(^ 
Ceptecjnon  pofleEpifcoputidvailairef 
6eex  ci^.  puUicatn^  58.  de  ele^iene^ 
tibi  fa^a  elcAionc  pcr  fcrutiniumg 
ncqucunc  elcAorcS  co  publicato  va- 
riarcjquofum  cexcuum  ca  ratlo  ei^ 
^uia  coliatiO,&eledio»  de  qua  lo« 
quuntur,  fii^i^ftex  fteceflitateofil^ 
ci j ,  quo  ubi  elcAoresTemel  jbetfiin'» 
Ai  funt,  variStc  hequfcunt  Quajt^-^ 
tio  fuo  iriodo  jxiilitat  in  nomioatio- 
HcEmphyieuticai  quia  Emphyteuta  , 
dlftauii  pblcftfltm  ^{^^ninandi  hsH 

ttomioaio  cenecur,  faltem  caufati^ 
ve  ,  ncEmphyceufis  ad  dominum  de- 
i»oittani(|£i.MU»  ubifcmelo^flaina* 
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vic^  Ibnlhis^ll  ofScio  fuo ,  b  himi  fto» 
i(sftvtriiW,licec'aoaiiiifttitt  aoAdtim 

iCOeptaverit. 

»  Illud  autem  difiicuhate  oon  carec» 
'i|ttlfieripoffic,.u(nominacus  anrc  ac*. 
ceptationrm  jus  ad  Bmphyccufim  ac*. 
qmux^  Nam  tliifi  esf.  ft  tihii^em^ 
tij  quamvis  Ordinarius  collacioncoi 
abfenci  fa<J^am  rcvocare  non  poflir, 
tamen  ance  accepcacionem  nuUum 
jas  iUoabfcDCi  acqttiritar,at  iaeodeai 
capice  dklciir*  Ad  hoc.  cameii  bcne 
refpoodcc  Caldas  /im,  xo.  ratis 
cfTe,  quod  Emphyteuca  acceptaveric 
Emphytcufim  pro  fe  ,  &  pcrfonis  no. 
fpioandis ,  ut  cuilibet  ex  talibus  per* 
Ibiiil  jas  «cqutratur,  iibi  ad  Boi^y* 
Mlim  ifreTOCabillter  fueric  nomioa* 
laiquia  primus  illc  Emphyccuca  cam« 
quam  illarum  procuratordominicam 
conceffioncm  fub  futura  nominatio- 
iiiscondicioiieacceptaviti  quodiatts 
4^ ,  ut  pofita  nominatiooc  «ilacim  no- 
fninatus  abfque  alia  acceptatione  jus 
ad  Emphytcufim  acquirac,  ut  cciam 
infimilide  vQcatisad  maioracus  tra- 

tilic  neqoe  .de  confimfii  domini  pSk^ 

iflrrarM  nmiiMth  imMs  fsffspih 
4  mmfqui  fimi  tMim  9§m 
^        nptefti  impeduafiat 
eAfoaltAm' 


§.  xir. 

;  \ 

:  M^f9ndetttrnigdtiife.»,%%9* 

*  rttrmns  wMter  preffnMmlfmpi  i . 

^^fetefi  iiermn  pritfentsre.  ihid, 

-  iitrifdimeinitcis  delegdti  exjfirdt.tht 

^fttmimdkiiflictf^fmttmisfa  tndU, 


ffdemn^tmf, 

^MiesfleQie  nenefl  fertrti  efeffm^ 
p»teftckUor  ftHties  eti^ere^  demec  tkOU 
ejjt^nm  forttMtur.  ibidem, 

Siprima  ntmi0e.ti9m&A  ctdtAiUterfe^ 
0»fiatit»mmhMmtt  ^e^^Mtd  [eint^pef^ 

/eBMmimdignemmmi^ttfnit^mmfmtfinUm 

mMti/ihtif  tth  ee  fieyi,    1 16. 

tAttxine  ftthMndnm  ftl^f*Eltm^. 
vel  revocMAmeffeuenunetiememe  m.  fn, . 
fimifitme^ 

DVodecrmum  dubium  eft,  ucfum 
nominacio  invalida,  fada  per**^ 
eum » qui  femel  cancum  nomi- 
nare^oceft ,  impediacfieri  ab  eo  aliam, 
validam  f  ReTpondccur  negacive  ez- 
communi  Doftorum,  quam  cradunc^  ■ 
Tiraquclus/»/.  het^es,  §.  hoc (ermonejim,. 
rHtttt,  \.  d  ttum.  40,      de  verburum  (i* 
gntficAtione ,  MereSi  lih*  1.  demeierhih^ 
tru.t/t,  4.%,  Mmte  mmm.  4I.  Mol.Jur|ita, 
/ih.i.  de  ptimtfteni^s  ^  tip,  4.  niemK  %%^ 
&.in  fpecic  Caldas  depttefl.  eli^r^  '"'^.fj 
mHm.  8,  &feqtj.  Probarur  cxillavul- 
gari  regula  1         prdfttt  impedimem^ 
fmm^  Ifked  de  jmt  tm  fertitnr  effe[i»m^ 
regula ,  nm  frsfidti  4*  f^pdit  fneitim 
£c  praetereA ,  quia  paria  fubc  noa 
eligere,&  nullicer  eligere,  utprobac 
Peralta  in  t.  nnum  exfjumilit^  $.  t.  id 
finem,ff.  deiegMtitt  s,  &  fe^nenti^ 
IMM».  tdtiitm^  nicic,  quod  pacfOflo» 
nutliter  prciencans  potefl  iterum  pra;«  . 
fentarc,  quta  nonrft  fuo  officiofuii- 
^us ,  ut  benc  Probus  in  cap.  fi  tihi 
shfenti^  nnm.  fs.  de  pr/thendtj ,  in  6^ 
Nec  ob(lac,quo4  aliquis  in^epncra- 
ffiom  obHoere  poteft ,  judlcem*  dele* 
gatum  eciam  per  ientendaih  nullam 
funftum  cflcofficiofuo,  cjufqucjuris- 
didioncm  prorfurexpirare ,  l.ft  ntprem 
ponis  ,  Ced,  tfnemedo  &  ^nende  jadex , 
omnes  im  Ljndex  pefieMfnemf.derejndi» 
MM.  Nam^idrliocvelpondccbeneCal* 
das  fnp.  n.  14.  hocideo  ftatotum  eile  »  . 
quia  jbrisdidio  delcgaca  efl  valdc  o> 
diofa,  &  omnioo  rcftringenda,  pcr 

inocaci  m c^piP. Q%dt^c,  delegAt/ 
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Qaafe^fuitobA  dirpofitio  od  extr4« 
|ufttcia]«s  aduiCiceodi  noa  dcbet* 
quos  qui  ouUiter  ex  homiRisdifpo* 
fitione  fecit ,  pluries  faccre  porefl, 
donec  valide,&  uciiiter  faciat.tln- 
dc  Molitu  /Itfr4  gcaerftlitcr  docec^ 
^ootiet  priiBB  eleaio  noa  ell  AirU 
Ca  effedum,  five  quiaeledili  cioO). 
loit  confcotirc  ,  tivc  renuntiavit,  (i- 
VC  quia  mortuus  cft,  flOt  alta  de 
ciufa,  poiTe  cledorcm  pluries  eli» 
gerc,  dooBe  deftiaeffklum  («rcia* 
tur.  Id,  qvod  io  ipfa  fpccie,dequa 
htc  loquimur  ,  approbat  Ordinatio 
Lufitaoa  ^tift  tit.  37.  ubi  fta- 

tuic ,  fiis ,  qui  fuic  nomlnacus  irrevo* 
cabifiter,  nofiaciir,  atNeqitam  ditid 
ioi  ioeoa  fit  craoslatum ,  p<A  «b  Em^ 
I^ytcuta  nomioari  alium  >  eo  quod 
prior  dooMOattoeffiBdttm  forciui  000 
fueric. 

•  ProcedifiiiiMm  tradka  refolutio» 
'**q|aaiidonoiilliiatiofiiic  milUi  alilqBO 
culpa  nomioaotii»uc  quia  ignorabaC 
vitium  nominati  5  nam  fi  rdcnrer  pcr- 
fonam  indignam  nominavit ,  ampliui 
Dominarc  non  pocelt ,  uc  probadt  Ti«f 
raquelus  jnffMwmm,  fi«Molina  Joififto 
)6^4iiMKyf  •  fcCaldaa  iiU?«r4f « f  .««144 

'■  Qna  rationc  probandum  At,  fe« 
** '  Aam ,  vcl  revpcatam  eife  nominatto« 
oem  habecoi  Hk»  44  Mmk.  lafii,  tit^ 
jf.  f.  3.  &  dedaratGama  iM(fC  tfs 


SECTIO  SEXTA. 


i^dm  M&a  pro  ^mfhrttiuiem 
ctmttur^ 


rfai; 


Ottitutlir  odhoccteftltwnia»^ 

tionemBmphytewiiCuareftSC 
^«ft&oaeSi  I 


teiioi.. 


,  .  fems  eittBfinq  em  Emphfm 
tatiifitfHomtnattonistimifi 

•  •  •  . 

SB^^St^tnt^  wetmMaiHiisem 
tegs  ef  ti9ftst^itmittitdmtkrMt.jmtft§it 

wd  vtts. ,  ij»Mndiu  vivit  HU^  qttift^^ 
t*  e(?e  cxptt  i  &  fimither  c$m  frifMimi^ 
tliirtt  jtis  fecundt ,     tettijt  vitJt.  n.  1  »i. 

St  £mfhytciit$,^»icdfit  egt  tettity 
ldlim»9it4  fimtht  BmfbfteufrK^  tm  dmret 
E0^tet^sftmetiiftmm^^m0tUll!pitat4 
tttf  vel  felnm  anMdiu  vixtrit  Htititittft 
Mtfftndetur ,  ftlmm^dmme  sd  vittmvatd 
diteriStM.txit 

P^trmttkicfrtttdMt,  ttiem  fi  Bmfb^tetii 
ptrMmtktMjhdeteiifnfkdmtHti^iti  It^l 

^  yfusfmifHi  mtn  ftttfl  tfMsferri  ei  nnd 
ferftHA  in  di*tn\  & dteri cedAtnr^¥edit  et 
if(e»ddemimimfrfritntis  ifi^eetis  eef^ 
jfhniai^i^mmt  ttttftitaitittwmtmktfmif^ 
&its.n,  ii^ 

Ad  qmem  de^eniet  Emftfftetfls  neminii 
tiOais ,  if»Mldefnit  in  ilitfntm  transldte^  & 
is^  ruivente  tremsUtere ,  mtrtnns  efi  ,  f  Mtf 
tktlUJifpeneret}m,Uf,rmifivK' 

P^ittiti  quirflid  «ft,  qditldiii  $tit 
Emphyteuti<?um  duret  penca 
<  cuin ,  in  quem  EmphyceuAs  no« 
fkiliatiofllstranilacaeft  ?  Pro  refolo^ 
liDOo  adverce » .  qMfldo  Bmphyteufli 
aomi^aciofiis  ooiioeira  eft  adTicadi 
Critnh  |ierfondnim ,  ita  acprima  poiRi 
i>omiQare(^cundam,&  fccuoda  cet* 
Ciam,ottnbocfego0  fcpiifime con^ 
cifigic, tandio dmM :jlCi  primil  f lc«^ 
ieofirimapetfondB,  quandiu  vivlctt* 
le^  qui prima  viri ,  feu  primd  perfoo:!  ' 
eilc  cttpic :  &  fimiliter  de  fecunda ,  Ct 
leKtii  viti       proponione  diceodu. 

X«3  Qi^ 
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C^o6t,  ut  T\  aliquls  cmptionc  ,  vd  a- 
Jib'  iitulo  Er.iphvtcuftm  obtinuit  ab 
co ,  q\A  prima  pcrloftifcRstMepit ,  HOA 
illico  t  A^pMcfecdndft  vita ,  fedtaiHlia 
durct  pnina,quJiiidifiprimusacqxilrens 
viYcrit  i  ita  ut  licct  Emphyteufis  ad 
plures  poflxiforcs  fucccflivc  dcvcniac, 
nulUis  corura  hjcipi«cflfefecunda  vi- 
ta,  dum  iile  priihus  vixerit.*  eo  aatem 
moTtuojtuocqui  tali  ccmpore  rcpcr- 
tus  ftjcrit  Einphytcufim  po(Tidcrc,in- 
.  ctpiatciTc  kcundi.  vita,  fcu  fccunda 
,    porfona.  Ech«cfcciinda  vitafimilitcf 
. .  disrmWe,d«nivixcrirille,quifecunda 
pctfiMia  eSc  cspit.  Acqaehoc  moituo 
•s   inciptctefrctcrcia  vita  ,  qui  tuncEm- 
'  ,  phytcufim   obtinucric.   Et  fimililcr 
BCCtCTcia  vitadurabit,  quaodiu  is  vl* 
vccit 

.ikicoiirait  habemnr^.  ^  <Xr;< 

I,-  .  Hi$  aoimadvcrfis  conftat  magna 
.  cx  partc  refponfioad  propofitam  quse- 
ftioncm  ,  cjus  tatncn  ditficultas  coo- 
fljUt  ijieo ,  an  fi  contingat  vendi ,  «oft 
tlia  ratiooe  transfcrri  Emphyteurim 
aiie6|  ^ui  tcrtia,  &  ultima  vita  cjTc  cx- 
pit,duret  Emphyieufis  penes  erapco- 
re<n ,  quandiu  ipfc  emptor  vixcri  t ,  vel 
ibli\m,quandlu  vixcfic  veilditor,  qul 

cratultima  vitaiitanc  eo  nuiftuoex- 
.  pif^r  fim'pliyi!ieofli  apud  emptorcm, 
velalftimi  quicamtunc  pollidebat? 
Ee(pondctur ,  cxpirarc  mortuoco,  qvii 
tercia  vjtacife  caspit,  Ita  Caldat^AaaA» 
tmffitme ,  r<«^  tu  timm.  ufbte,  poH  $peca- 
'lat)»«<^,  Imolam,  Salicemm^,  &ali^s> 
qu0srefcrt.Ratiocft,quiataIiscmphy* 
tcuta  non  potuit  plus  juris  transfcrre 
.  io  cropcoredn » quam  ipfc  hab^t:  ipTc 
•fiwMblum  habetec  |us.Effipliyteaiii» 
«am!pr0  ccfBpofe  ^iMr.-  fa«  *  ergo  m 
fitTica  non  potcft  eroptor  nequc  aliquis 
alius ,  qui  ab  co  caufam  habcat ,  Em-. 
pbyteyliro  rctiocrCinifi  in  co  iiac  rcno» 
ytGKoipfiusEoaphyCfrafif*'     -  *  -  . 

:Vldecnr  «ntpm  hoi;  limitandiim, 
oifi  Emphyteufis  translata  eJecde  coni 
ftafudomini.argumcntoM/.  itit^r  ie 

Jema^meivuMm^&msertm  «uj^iPQAi 


tifcxdeclarat,fi  macicirtlfetl  iOBdt 
rcm ,  qu«  ipflmaTicocoiiOBflacrat  lo- 
lom  pto  ccmporc  vita  foas ,  non  polfc 
axerem  cam  rctincre  poft  mortcm 
iBariti,nifi  illc,  ad  quem  dominium  rci 
ipedat,taUdonaiioni  cofcnfiaritQpid» 
ulterius  confinnart  potcftcK  do^riil» 
Pinellfii/.i.  <?'^.  wmuridt.p^, 
Y,fiA»mm.  ^o.po^iiUticnem  iecimam  ^ 
ttbi  argumcnto  d,  c*p,  oa^er ,  cum  Bar- 
tholo,  &  alijs  tradit,  ufumfruftum  ccfr 
fum.feu  aIicoatattide'c6l«flfu  propri- 
etarif  iK«i.eiiiogoipef  «ariemipfiua 
froAuari jccdcntis ,  fcd  ront i  nuari ,  & 
pcrmanerepencscum',  mqucm  alie- 

natus  cft.  '■*'■/* 
His  tamcnnonobflsmcihus.halioiif 

limitatfoiMsmrejicit  CaMaa/ifr^awe^ 
i.  Etadargomenmm  in  contrariumex 
HBecAp.  ;j«P(fr,rcf\jondcttcxium  illum 
procedere ,  quando  maritus  rcm  tilaoi 
donauic  uxor i ,  uc  cam  habctct,  quan- 
diu  iff  fa  uxoPviveret:nara  qu&dlumfc  ^ 
rltus  vivic ,  omnis  donatio,  qoam  uXo- 
riiaoir,dlnul!a ,  &  folum  eo  mortuo 
confirmaturrundc  fupcrvacancus ,  ac 
prorfijsinutilis  cifctconfcnfus  domt-r 
ni  dircdi  ad  donandumoxori  pro.  |£« 
pore  ,quo  ipfemaritus  vivcrct.  loMn. 
ikroaotem  cafurcs  alitcrfe  habec,  cum 
manifeftum  fitEmphytcutamvcndcn-  ^ 
tem  nihi!  aliud  vcndecc,  &  transftrre 
vclleinemptorem,  quam  fua»  quod 
tpibhebelMC,fic6c«>fai«i  pvofcnipp^ 
revitciiite^ocque  domioamcy>nfen-, 
ticntcm  aliquid  amplius  praeftarc,  auci 
concedere  vclle.  Ad  confirmationcm 
rcfpondctur  fimilitcr  nliimfToAoaitii, 
qui  pecic  apropriecario  conleoflinDi  ad 
cedendam  titcri  ufumfruftum ,  id  a- 
pcrc  ,ut  dc  novo  conftituaturufusfru- 
d«s  in  ceflionario  \  &  idco  quoad  ccA 
fiooarius  vixcrit,adcum  pcrtincrc  ta^ 
lem  afiimiroAum ,  fi  proprletariflf  cet> 
fiooi  confcnflt :  vcndcos  autcm  Em*' 
pbyceufim  folum  pctic  cofcnfum  ado- 
mino  ad  fuum  jusBmphytcuticum  io 
alium  transfereodum  .*  ham  inhpj&ycl 
maxime  diffctt  EmpbyteuiU  a^  afii* 
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f^ilAujqabdliic  cft  perfonaliflirous, 
&^ooaci>tiisfirrtiif'ftb  on^perrona  in 
•liam.  .Undc  qu^ll4o  aH^^ceditur, 
tcdic  addominum  propricrr.tis  ,/.  / 
fniflus  57.  f.  de  'j»re detmm  ;  fi  autcra 
pirojrietarius  ccffioni  confcniiac  1  no^ 
vu&  afusfraftos  confticoitur»  uc  bene 
Pincl;  M  at  vero  jus  £ mphytiBuiiicuin 
•H  cransfcribilc  ab  una  pcrfona  in  ali- 
am ,  &  ad  hanc  translationcm  pccitur 
confcnfus  kdomino,  qui  proiode  fo- 
lum  ioccliigicur  illum  prcftare,  uc  calia 
alteottcto  fiac,  non  aucein  ut  oova£a» 
pfayteofisiii  alterios  peffTofiacooftiioA- 
tor. 

:  HafC  fcntentia  In  rigorc  juris  videt 
tor  vera :  forceauccm  confuetodo  ftae 

•  io  dodciariotn ,  dc  qua  ficoDAst,  velfi 
ckMBtnusdiftflBaUenaciooi  cooieQci- 
ens  ,  eitprefle ,  aut  taciic  approbcc ,  uc 
cmptor  Emphytcufim  comparcc  pro 

*  ■  toto  tcmporc  vica:  fua: ,  tunc  non  pcc 

WidiCoris,fedpcr  empiofis  mjOffem 
BoBf^ij^ettfis  fioietiir*            >  ■ 
«  •  Scd  quid ,  fi  viv^DCe  adhuc  vcndi- 
fpre,feu  eo,  aquo  Emphyteiiris  trans- 
latac[t,moriacurcmptor,  fcu<;uuUo 
titoto  eam  obctnuit ,  quin  m  vtcailia^ 
OUK  ffiorte de^ilb d^ionierec  i  In  •faoo 
caiilrdblottOrdiA.  LuAc.    tit.  38.$. 
g.m/vr,  (ervandum  effc  id^  quod  in 
eadcm  difponicur,quando  &inphyccu-' 
ta,qnibabebatpoceIUtcm  noiOtnMldi, 
«leceffit,  n«mioB  sd  BmphyiieiiGmoo* 
minato.  QoamLuficani  iuris  difpofi- 
tioncm  tradidirnus ,  &:  late  cxplicui- 
tnushacipfa  difp.  fe^.  1.       6.  quare 
qjuac  ibi  dida  runc,adprflefentcn>dubir 
.   |M30ptm  applieati  debeoc  Pf()Codil 
IMMOmhsec  dubitatio ,  five  Eti^ticiCW 
•  f',  Jtj  bbtcnta  fucrit  ab  eo  ,  qui  CjB-  . 
. •     pitcffc  ultima  vica,  five  r. 
ab  co,  qui  erac  prima,  

•      '  t    •  t  . 


.t,  'J. 

J.  ... 


PtfimUtin  faim  EmpbyUt!fis'  ndmi* 
niUtonis  donatidneyVel alto  tituh  trdnS' 
,  l0ta  eft ,  fttfftt »  1 1  vtnte  slten  *to^^ 

'  ft^nommire  aliAmperJonsm  ^ 
!      .  4ul  tMn  Bmfbftmm%  ~ 


I  . 


i  11 


4*  • 


:        .     .    ••.       .  <    ...      -  . 
•i  .    .  'V. 

.  tnpUcatitu&.tfffhtltntrffdftniiliufii 

;    Sxf^0Mitttr  Ordindt,  Lnft,  tfintenni 
fradiSarefflntimi  v^^/ftnr,ikJUr«*nmn^ 

uy. .  .  'I.;.  ■ 

Si  EmfftyteutA  ftthens  MefstemsmU 
wmiiMmpityteMfim  trtn/fifi^iii.nt*  ftrvi* 
nmntmimttMmpit  Jed.fiim»  ptr  venditie* 
nem ,  int  tltnm  titkl»m ,  ex  cenfenfu  damU 
m  ,  defendi  potefi ,  ifM*dtunc  trMsfertnr  fi* 
muLtn  emptorem  f4(lUw  HtminMtU^mm 
«M*iflir  aMAi^».  «se« 

•  -  - 

SBcandaquaeflioc(t,ucrumis,  iti 
qucra  Emphytcufis  nominacio-  * 
nis  veodiaooc ,  dooatiooc,  vei  a« ' 
liotitulo  aliontdt9«ft^rpolfit  viveott 
alleflacofc  nOfDinare  aliam  perfooant 
wUpfiu(D'Enrpbyteufim,fiipfe  afiena^ 
tdridpotcrat,  ut  quando  is  crat  pri- 
«a,  aut  fccunda  vita  ?  Ratio  dubitandt 
pro  parce  a&fflativa  e(l,quia  qoitaledi. 
Bmpbyieofim  tranftuht  ,^videCorfimol 
-  com  ea^tranHuliiTe  jus  nomioaodi; 
qudd  ipfc  habcbat.  Rcfpondenduoi 
nihilominus  cft  ncgativc ,  quia ,  ut  no- 
tat  Gacoa  decif^  u  6.  n,  j.  &  coUigitaff 
esOadiali4ic«k'4.tif<)r7f •tb  qoaa- 
doBmpbyceau,habeo$  potcfiatem  oo« 
minandi,  transferc  Emphytcufim  ttto» 
]o  aliquo  oncrofo ,  vel  gratuito  ,  udtaC 
iimulpotcftate  nominaadi ,  &  nomi^ 
luuioneoi.  ittevofiabilMo  ftidB  %  foido 

X«4  M 
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^crttleioaftum  confumit  tomnni  ju$ 
uomi  naodl ,  quod  habcbac ,  &  (ic  non 
triLAifert  itUia  ln  empcorem ,  fev  ettin» 
in  qucmEnophyteiifiiatienacars  qai 
froinicdatn  alicnator  t1  vit,  jus  iiomi- 
»andin<5nhabct.  Qi»pd  ficdeclaro: 
nam  vcl  habcrec  jus  nominandi  recun- 
d«m  perfonatD  r  ve1'«MmiDaadi  cerct» 
tffi ,  l^rimum  dici  noo  poceft  t  nam 
qaando  Emphytcufis  in  eum  fuiralic- 
nata  >ad  miniraum  manfic  tunccon* 
fumptum  ius  oominandi  (ecundam 
perfbiuun  ,cum  tlienacorconnimpfe* 
tic  fuum  |ns,quod  vel  eraciuiad  nom^ 
nandamfccundapeTronam,vel  fierac 
ad  nominandam  tcTriam,iam  /uppo- 
nirur  (onfumpaim  ciTe  anrea^usno- 
ninandt  fecandam,  ut  per  fe  patecNe* 
^aeetiampoc^ftdtoifecundom.  Nam 
fi  alienacdr  habebat  jos  fecunds  per- 
ronasadnominandam  tertiam  ,  illud 
femtusconrumpfit,  quando  £mphy- 
ceoffm  alienavtt ,  &  fic  nemo  deinc^ 
poceft  aooitifpe  tfecciam  perfooems 
nucem  erac  prima  perlbna ,  Iicec>(blnoi 
confumpferic  jus  nominandi  fecun- 
4%m  y  atcamen  dumille  vivit,  non  ex- 
iftit  fccunda  perfooa,cumhsc  oonin- 
cipiac ,  ni(i  poft  morcem  prtmc  ,&  fic 
iito  vtv6tc,n5  poctft itaqoi  Bmphyc^u* 
•  fim  ab eo  obrinuir ,  ncque  alius  nomi- 
nafc  rertiam  pcrfonam,  quaj  folum  po. 
teftnominari  abeo ,  qui  eil  fecunda 
perfbilt.  •         .  .  >-  • 

f  ■  Nequc  huicttlblflitaint  ObftacOr* 
d«nac.  Lufir.  d.  lih^  4.  lir.jl.  5.  ubi  di- 
tftur,  fi  i$,  qui  cmptionc,autalio  titulo 
Bmphyteufim  olxiauic  ,  dccc^rcrtc  vi« 
Hmitw,  k  quailltaicomparavicpofi 
0  tomintM  tliom ,  ftd  que«per  mop* 
temioam  devfeniac.  Tum  qQja  bmi 
Ordinarin  procedtc  dc  quacunque  Bm-> 
phytciifi  alieAabiliex  coufenfu  domini 
•Atres  vitAs  conceCi ,  6c  noa  iblom  do 
ftM(riipitiifi  npmMtdoiftit}  onde 
ea  lion  daillgituf  tranfire  in  talem  per« . 
fboam  jus  nomihandi ,  quod  habebac^ 
qiri  Eraphyteiifim  alicnavlt.  Tum  c* 
titei^^aiaiblsiacoaccdiC  uii  pciib*  . 


ns  jus  difponendi  per  mortem  de  \\H 
Smphyceufi :  qniaucem^habet  fimpii« 
dcerias  nonintiidi»  ttbn  Iblnm  pet 
morcem  ,  (ed  eiftm  i&Tittlbii»  poieft 
ad  Emphyteufim  nominare,  eamque 
cransfcrrc  abfquc  confcnfu  domini, 
}uxta  probabillorem  fcntenciam,quam 
molcii  proeareltCltDo^oiibvt  crtdl* 
dimut  4.  fe9, 7^§,  j.lioetoontrtdi* 
Oar  Gama  </.  deci/.  u6.  nam.  7.  ncgans 
poffc  abfquc  domini  confcnfu  transfcr- 
ri  Emphyreufim  ab  eo,  qui  pote(kcem 
oomtnandi  habebat.  Oiiutmc  (bn* 
tentislicct  jus  Lufitannm  (b  iiElt  tk^ 
5?.  facisfaveai  ,&  pro  ca,rcfcrco» 
te  codem  Gama ,  fatpc  judicatum  fit, 
tamenoppofica,  quam  fequiniur  ,e(t 
feoepctorapud  aliot  Dodlorei  Lnfi»« 
nosvnecoMcare  idem  ius  Lofiitmmi 
proea  facic//^.  4,  Ofiiu,  tit.  37.  §.  1. 

Illud  autcm  non  incongruc  dici 
poflet,  fi  Emphyccufis  nominacionis  *^ 
transferacur  abEmpbyceuca,  non  pcr 
Titm  nomioacionis ,  (eo  ez  poccftace  * 
nominandi,quamhabec.(ed  es  ft>!o 
confenfu  domini  pcrvenditionem.auc 
ahum  cirulum,tunc  fimul  cum  illa  cran- 
fire  jus  Qominandi  in  empcorem,  ica  uc 
ecitm  f  itente  Teodieom  po(Bc  tiiQm 
nomiotre ,  quem  adrtiodum  veaditoi 
pocerar.  Qiiialicctficulusnomtnan» 
di ,  feu  eltgendi  alicui  commiifa  regu- 
laricer  (ic  perfonahfilimi ,  ut  tellatur 
Motiot Jonftt /Aft.' irffMM^.  c^.  4; 
fffy  eoqnodtddltm^ipcrtcarindu* 
ftriaperfont; ,  tamenhocnon  videcur 
proccdere  in  nominationc  Emphytcu* 
cica,  quia  quando  fiunilcas  ad  illamoS» 
teditur  ,non  videcur  tcteodi  qaalitti& 
Sb  iAdnllcit  perroos,  Iidcancntti;<iiie4 
po(BdeacEmphycentimio  prima,vel 
(ecunda  vita,  proqoaconccfl*a  cft:  un- 
de  pocius  vidctur  competcrc  in  con- 
fequenciam  ipfius  £mphyceu(is,  can- 
qatmcujofltm  juris  praetmbolipro* 
prio  iore  oompecencts,  utpoceex  vt 
contraAus  Emphytcutici.quam  cx  co- 
miflionc  concedcntis  ,ut  aocavic  Cal- 
dai  dt  (*t*Jt%  tU^titd^  csf,     t$»m,  10.  fa- 
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J|am\traDfitoria  cft  cum  ipfa  rc, 
incujusconrcqocntiam  Vcnit.  t.fifti' 
tuUtusfucrm  iUid^  Aut  tllud.g.  de  Herh : 
0hU^4t.  ljervusf:hdredii  im  frikcifi»^; 
ff.  ieyiFjf»/iM:i^.Hanctaraim  fentM^^^ 


mltimin  remanfirttt,  :,  . 

-  poffitutiimus  nommare  .  ' 
fUumtxalio  matrh  ,  •  ,*\  « . 


■I  • 


*  ■         ■  -        '  «  ' 

frlnufenUmU  t^firinii ,  ^«i 

^^'jUllimUliigMitMpraPm^ 
^mHmittiitexclndlimr,  #. 


ftliquis  acoepic  Bmpbytcufin* 
proftjgEoxorcfua,itquc  uno 
flUdutrtufque,  qucm  nominavcrit,qui 
ultimus  cx  tUis  rcmahfcrit,  pQWf  0|tt». 
inus  ooininarc  fitiBm-efcdliftv^eViej*' 

mxdeeif.  351.  >*;  1.  &  pi^  hac  partc  ju-^ 
dicatum  fuiffctcftatur ,  uoo  extfibus 
Scaatoribui  tepognantc.  Ppobat  c< 
pr«funopta  rolimtate  coiJ«4taPDtt»» 
U  «ft  i  parcnti*  'ttAtan  fimph.ytcafiiij 

tam  firijsprimiinatrtiTwmih  qiiam  fc- 
iJuttdiprovidCte  volueriot/outa  noit 


iiios  habuiffe  credantuf  J  Moc  auccm 
incclligit    3.fi  filius  primi  matrimo- 
nij  non  fupcrfit  iqucm  prafercndum 
elfe  (tlijs  i^cdndt  ttiatrimbtifi,  iace  ^rb«* 
bktdetif  iil.  I».  t^i  Et  quideih^pHlita 
ritfdne.cum  pro  illd  filibdxprdl^di^ 
vcrbailla,  at ft/aurHitf^ue.  F.irit  jjfor'. 
hac  fentcntii),  quod  cradit  Grcgoriu» 
Lopes  I»  l    ttt.  ly.  pMrtii.  t.  tibi  do- 
cetifiM  alieui  nobm  duaiird  |bdiw: 
fequamRegins  coneedat  aliqihi 
nacum  claufula,ut  adibftar  maioratb£ 
dcveniant        filium  primogcnftunt' 
utriu(que,admittendum  elTe  adillafi^  * 
lioiin  ei^fecUrida  tjkore  fufceptumi 
ii|aJHtttii*find  prolc  dccedat  i  ^uM  iiii; 

2"i|it^  ilia  Regis  tortccffio  videtur  fa-. 
fa iri  foiidurii  vifo , &  uiori  pct  /. 
cgm^Ced. iibeiraUtttis  imperialit  fecias 
lo^&  coofcquenter  eorutri  filiisj^ 
*V'cpmmunibus :  quarc  jTi^, 

ni0.jiJ.lU(juiit  fidiniiten^ii  Quodprastc*^,  i 
i-ca  confirmacurcxA^/<f<''>  ffq^\ 
fi.de  Uberis^  &  fifihum.  ubi  inllitucio 
poftiiumi  fa<fta  ab»eo,  quiHabcljatu-. 
xoi^cm  ^^i-otieft  i)ofthumO  ctx  alia  fc*, 
cundauxore  n9^(c\%\i^i„fto  hac  ipfai. 
fVntontii  late  dlCputat  Fragof  temej^ 
dtfp.  9,§.,9./>rr^rr/<>/.ubicandcm  num^ 
«5.  fic conqludit;  Limitatianibus  explo/is^ 
'  hsefi  dkljii^i  ince^i  epinU  fciaa  Mffir^t, 
iktelfjfe  v^i^,i4  Emphyteufih$  etceftMn^, 
frefe ,     attwe  ^&  0ijs  ktrtHfffue  ftUespe^ 
fierieris  mMtrimeaij  :  veru  t*men ,  &^  fe^ 
curieA  pjtrs  ,  cfu^  trgdii  nen  effe  if^iM^j 
ntfifU^s  dunt*x»t  prioris  mdtfimeieij^ie^ 
m^,:i}sverfnen  eki^tihas^Jfl^^ 

tmndimitrimlM^ 

Nihilorriinus  rion  poffc  in  prdpo^v^jj^ 
fito  cafu  nominari  ftlium  fccundi  ma-  ^ 
trimooij  j  docec  fimplicitcfi  Scabfolun 
tcCz\^depetefi,etig.c4pi  ij^  ti  nanidu 

t|^^M^AmWDMCiOoe»4ii^A  ^^^^  verbsi 
contra^^us  j  ic  fUo  Htritlfqite ,  ita  funt  li^^ 
mirata  ad  filium,  qui  ex  illo  viro,  8t  ilW 
uxorc  nafccrctur ,  ut  plaoe  excludaoti^ 
qui  exalio  viro,  auEalia  toui^  pPb^»', 


4Kbt)ki6ffilu«l<»^#iiiftia  ^ifiA.  ifcrbaV' 
«pHelndfi^dlllimpoijnifiitur ,  aliquid^ 

4^six  <^m4  &fofitmm,  ubi 

Tiquis  hmd<«i\4nlHniir  iiuuni  «x  ecfi.', 
U  uTore  MCOibf  ftboiArelUgtlQr  inni- 
ttftile  filiurti  eX  alia  procreatvjm  ,  &  is 
tariqnam  pracceritus  pairis  teUamcn-  ' 
wm  poteft  Turtipcre.  Limiuc  aucein* 

Bni|>try  teufis  CQDtdTa  fuiflbt :  €X>mem 
pliicibfve  waiiifdvUtt>beius  ftvvitia.vet' 

•dbfctjuiartiirK:  cT^im,cum  dominus  fo-' 
Itini  «nanto  g^acificari  volucrit,mirunl 
non  eft ,  quod  Is  dd  talcm  Emphy ceu*' 
fiflipbifit  iNMitllit^fitfjDnAalittriosiiBtf' 
tttaionii  ,'<lijffb«lifteiDtibusfi!ijs  pri- 
wa  usoris.Ha^c  tamcnliraitatio  mihi 
dl  difficilis  pf  optcr  ca ,  quas  dixi  ^(^.f.J 
y«^»5.*.»'J».58v 

«4;jnodvjrprfl9f)^fifctttentiiE.  Et  iraprl*^ 
ifl^jlilifandafrtencum  Ganvsfc  rcrpon*'^^ 
^^'^tiir  ,  non  cl  bcrc  pra^fbmi  voluntat^' 
contrahcntium  fuille  providere  tam 
£4i)»'primi,  qdam fccundt  roacrimonij, 
«i|<ri^>erte  cohtni  h«nc  p4>deirum,pcio«: 

.  flfpyn  flcntcx{>t-cira  verba  cOncnAiitr 
(qlK)  Emphvrci  ris  pro  rolis  filijs  cxilla' 

.  detcrrri:m.ro  •  "o  ,&  facmirta  procre*" 
tftis»  aut  procreandis  conceiTa  fit.  De«^ 

•  indeiul  id;qo(kl  .'ex  Gregorio  Lopeif. 
ffilfbfiafi  dMefttlbW  do^iiiam  lllatii 
dflb^rto ,  qtiatehus  vulc  rem  iodiyl-» 
dliJim  ,  t]uarrs  eftillaRcgis  conceflio, 
tranfirc  in  (oHdum  ad  fihos,etiam  non 
communcs  utriurquc  focij :  repugnac 
eA>m  ipfarei'jta|ilf8,qu08dttoaiDtan- 
luia  tranfire  debet,t»ee  Adiliin8»qMkM 
adcum,  qui vb(:&tuscft,utin  propofi- 

*  lexafo  fuic  foids  primogenitus  ex  pri« 
lUdttfatrimonio  oafcitQrus.  Quod  fi^ 
idititer  procedicr-ltt  Bmphytdufi ,  dd 
ift^^ag  musiTiq)ildieiA|»wtmbtamb^ 
filio  pritni  cr^jlcrifliOQij  conceiTa 

Ad  corfirmationem  dcniqne  cx  I  flif^ 


;  q^ando  inlQtdltt  fiilt  tfdHhtt*^ 
tnfisabfoliitte  s  nonautem  quahdo  eX- 
certa  uxorc  narciairusj  tuncenim  noa 
poffctccnfcri  inltiuutus,  qui  ex  alia 
uxorc  procrcaretur,  utapce  probat  /, 
Jiiius  a  patre^  quam 
«tiislial^iit, ' 


ytrum  in  tafu  pr£cedentts  ^ueHipn^ 
j^i  ultas  n ummandt  untm  ex  filtjk 
ttmnun  bus   exundaiur  '  * 

QUarta  i(qia{iflio.^,  utmm  !d 
cafu  praccedcntls  quacftionis 
facultas  nominandi  unum  ex 
fihjscommunibus  cxtcndatur  ad  no- 
minan4uin  ncpotem^  Refpondccur, 
lecuiidum  jt».Luficanum »  parentem, 
^uieam  facultaceoibab^  v  paA<vdefi* 
cicniibus  fiHjs ,  nominwpc  nepotcra. 
lcacxprefre  habctur //f».  4.  Ordtn.tit,. 
37.  §.  6.  Ucrum  vero  idcra  diccndum 
fic  (ecundum  )u$  coiMiioe  ^  •  ifCKi  Vuet^ 
,  conftat.  4*ine1.  m  /.  tvf» t i  ««wv-  ^C^^m^  . 
de  b»nis  mttternis ,  parteitt  a(Hrn?ati vant 
icquitur  ex  Socino ,  Dccio,  &  Alciato 
exiftimancibus  ,  ubi  fih)  vocancur,  noa  . 
flfxclodl*  oepotes  ,oifijqiiandD.'Jiljf<|9t<< 
unc,quddidiBquios."iide«ciifliOp«>-  ^ 
ficum  nihiiominus  late'de&D^Caiid« 
de foteft.  etigendi , cap.i^. num. 34. -j^.^ 
4+.  per  textum  in  /.  cmm  pater  ^  79. 
kMredititem,jfideiegat.t.  ubi  cumhaerci 
graTatos'  'idliRieferbsteeditatefla-nDi 
ex  fuis  filijs ,  quem  elcgiffet,  nulloele* 
6^o  deccdcrct ,  dicitur  dividcnda  c/Te 
ha;rcditas  propartibus  virihbus  intet 
iitiosnrnc  exiilences ;  &  fubditur  ratio 
his  verbfs»  'Cwm  de  slijs  eligendi  ficid» 
iMs-nenfu^it  f  qaoiiippditer pon 
taifle  eligi  de  ncpotiMis^que  eft  com*  ' 
irrunis  fcntcntia  i  pro  qua  ftat  Barthol , 
U  pi»tc»»tii    ad.Caid»^4,&  pro- 
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•CcditSi  fortiofVttaafrdd  pdteiflas  cligS- 
^liconccfla  cft  per  contra^utn  ,  uc  in 
noftroca(u,cutA  verba  cOntra^^uunt), 
maxlme  ftriAi  )utis,  qualiscft  fimphy- 
teufis ,  ftriile  fint  accipicdda.  CatcrQ 
Pio^li  opinio  mihi  vidctur  fatis  proba> 
bilis,  imo  probabiliorjnon  folum,quia 
tfquior,  fed  etiami  quia  Videtur  ad  me- 
tem  ipforum  contrahciltium  ^  cui  ^o- 
tius,  quam  vcrbisj  ftandum  eft,  ck  A  »* 
cfifrvemffiMibHs  ,  ff,  di  i>trhr^  fip*'/' 
t]uareguU  aiibicodtfa  C^d.  tfadidl- 
fnus,  Emphytcufioi  eoQdeifam  pto  has* 
redibus^  ctiatn  prO  ijs>  quibus  titulo Id* 
gati  telia^  fiietit,  coUtefi^jiai  ifitelligti 


f^rm  nommiltui  ad  EmphyieUftm 
gritvdri  fttJUit  « rttminarttt  f  itt 
fMm  reJlitUat  i  vel  mU" 
qnid  foluat  f 


$.  V. 


\  Si  ftmlHMi  trAHiPfdt  h  Hha  fiti  tnt^ 
fhlftlijim  in  Hbmth»tum ,  piitff  ifltnfi^rd' 
i>Are  \it)iti  dfiirittiiintem  iifterttfirij ,  ^iiifd 
ilii  cdMcedit.  Htii^i 

•  j^tfiiffl  fbftit  tit^'fH^Art  HBmiftiiiii , 
■quiftht/tpoft  mfirtem  nominMtit  ^Thphi" 
teofiinc^i^/eijtiitMr^  HegiuivA  fintmidejt 
fOmthnithr.nAti^'"'.  •  '  • 
'   £iifi,e friftrttir  j    mkgii  mifrrttitiii^i 

Pr^nhHr ,  &fiMitr  ftiifentii  iffir^ 
itnitiknttitlttj.&p^if.       .  • 

■  »  '  Fiii^ Jidtem  ptfiit-  nimittiiH  gfiviri 
indiyeSftpbrconditiifiefhiMt  fi  iimtnetitf 
fiib  cindititftt ,  /  ttniiM  pefiiiiiJi  ^fiet  i 
'4feipft  ik(igtt  'rii>frifi*ndnm  tfiHtinnii 
dtcemf&c,n,iii.&fe^^ 

|ti  -ri  ^drrlmr  ,  •  v/pnrru*  ; ,/,  Lii^CJiJ*.  ' 

/^•tli«to  q«aftibcft,Wfti!tt  Ha2 
^  v  /.'  Wlndtus  ad  Emphytftttfito  |fiM 
-^^^vari  pofrita  homitiifilt<f,Utcinl 


proccdit  qua?ftiO  de  n6tnihat6 ,  in  qu^ 
nominans  ftatim  in  vita  fua  Ertiphy-- 
teufim  tranftiilit.  In  hocchirti  cafu 
tra  dubium  cft,  poITe  illum  a  horhinattti 
tc  graVarl  jukta  a:ftimatIohern  inter- 
ufurij,quod  ilii  conc€dic,ut  bene  dbdefe 
Caidas  depotefi.  eligendi  ,cap,  ij.  num.  t„ 
&infimiU  d^  homihatibne  ad  maib'« 
ratum ,  Molina  thcolb^.  ttYnti.  dejtss. 
fitt.  I.  p.  difp.  yji.  n,  5).  &  Moiirli  Jiiirii 
fta  lib.  1.  de primog,  ap*  4.  ».  ^2;  caterii 
que  commuriiter.  Et  ratio  cftj  l^Uiaihi 
tcrufurium  ,  fcii  cmoliimehtubi,  qiiodi 
Emphyteuta  in  Vita  fui  percipcrc  ^o- 
tcr^ ,  non  ^  domino ,  fcd  ab  ipfo  Em- 
phyceuta  ih  cafu  propofitb  cohccdi- 
tur  .•  qui  auterti  rem  fuam  altcri cohci*- 
dit,  poteft  nbn  conccdcW  iilahi  fetatiSi 
rcdcumohcrc,  tit  aliqUid  jukca  ejui 
Valorem  praeftct  /unde  tariqilam  £ohi- 
fcnunc  axioma  eft,qUodintahttjm  po^ 
teft  auis  alium  bnerafc,ih  t^uahtUm  iU 
lum  honorat.  iTota  ergb  quaiftib  cll 
fl6  cb ,  (Jui  fimplicitcr  nijmihatui^ ,  iifc 
j3oft  hominantis  mortcm  Bmphytea-k 
lirn  confequaturt 

•  in  qua  difficuitate  negafciva  fentcii*  | 
lia  videtUr  communitcr  recepta,  ut  fa- 
tetut  Czid.  de  pote/f.  etigehdf,  ctpi  ii\ 
'n,  6.  kntt  nteduirn^&  nnm.  iS.  &  iilam  iri[ 
fpccic  fcquutuS  cft  in  judicindo  Gamjl 
& alcer cjuscblIcga,qUem  fcfetc  dec^, 
\96.  eaqUe  «{^ai^s  obtihuic  *  idemqud 
infiriuat  idcm  Gama  dtcif  76.  ttahi.  i; 
iibitrddit  ,  &  judlcatum  clle  dffirmac; 
poffe  clciJ^um  ad  Emphyteufim  ^a* 
vaf i ,  ut  rcftitudt  alteri  fruiJlus ,  qUos  IH 
•vitafua  pcrcepcrit,flci  tdntUriddm 
bonis  aliodialibus  relihquatalriubl  plSi^ 
rie  fwpponir  ,hbn  pbflTc  talchi  clc^iiW 
gravari  firoplicitct,  fcd  fblum  ihfcafiij 
qub  bhUs  ci  impbfitUm  aliUnde  dom- 
ptnfttur :  tdnct  ctiam  BertediftuS  - 
gydjus  ia  l: ex  hoejire  y i'h^*P- 
4^:  Idcm  'docuit  Gbh^amis  VaIafcUs| 
ini^unHmexiftmiiiit  $.  \.f.  delegnt.  si 
fibA  Afeti  cinfii;^^.  num.  1.  inprtncipioi 
Etlbquchdo  ingcnere  dcrclifto  no^ 
tnifiaUQius  1  ideft ,  de  ce  ilicui  ccli^W 

cttm 


<aim potcftate  nQminandi  ruccelTorc, 
_suiq%£:qn  dcvcncura  fic,  eandcm  fencc- 
t^^m  Approb^: ,  &  vulgo  rcccptam  di" 
<;it  Alvaiu*  V^la4cusf*^/5»/r.  ly.num,  J, 
ycrf,  licetemm^  idem  loquendo  dcrc- 
.jyi(^o  cum  onerc  illud  rcl\tcucndt  al- 
Ijeci  pcr  ipfum  gravatum  nominando, 
ji;t, vcrbi  caufa,  maioratum  nomina- 
tionis,  tcnct  MoIinaJurifta«^/f7flrtfp.4., 
fkHm-  t^.&fe^q.  &  CM9.  5.  Hom.  51.  cam 
/^■/^f.  qucm  fcquitur  Molina  Thcolog. 
4f^A4j/p.  5^2.  *.  S.  cftquc  rcceptirtima 
^ntentia ,  ut  apud  citatos  vidcrc  licct, 
Jfundaaicntum  vulgarecft;quia  is,qut 
ciigendo  alium  nihil  dc  fuo  confcrt^ 
jeurogravarc  non  potcft  ,  juxta  r^ul» 
J^.jib  ec,  Cod.   de  fideuommifis.  ^od 
ncmo  pote/i  OHtnre  ,  tjuem  non  honorM  ; 
,  ijominans  aufcm  adEmphyteufim.ni- 
.hil  defuoconfcrt  nominato,ut  fajpi; 
|n  hac  m^tqriaadvcrtimusifolum  cnim 
c^crcet  nudum  miniftcrium  nominan- 
<li,poncndoconditioncm  ncccflariara, 
utaltcr  cx  vi  <lominica:  concclTionis 
immcdiatc  Emphytcufim  confcqua- 
tur.  Undc  non  ab  Emphy  tcuta  nomi- 
^    i^tc,  fcdadoirino  conccdcntcillam 
*  "  <^ic.  Confirmatur  cx  di&A  l.  nnnm 
fii.ftmiliA^       fed  &  ftfttndum ,  ubi  h«- 
fcsgravatujrcfticucre  fundum  unidc 
tamilu,  qucrn  clcgcrit.non  potcftele- 
Aum  gravai-c ,  ut  illum  reftituat ;  non 
Ob  aliajB  racioncra  ,  utomncs  Do<flo- 
rcs  cxponunt,  Difi,  quiaclcAus  non  ab 
c^igcnrc ,  fcd  a  tcftatorc  ,  qui  eligcrc 
|)raBCcpit,tale  fidcicommiiTum  capic » 
m  fiicicur  cadcm  /.  $.  lODt,  ^*»  enim 
fyculus  neceffari*.  eleHionts  preprid  lihc' 
tttitAtis  bfifcficiipnefl :  quid  cnim  dc  fuo 
Uicjftur  ekglflTe,  qui,quod  rcliquit,om- 
iji^  reddcrc  d<?}3uiti^ 
.rrOppofuam  oihilominus  fcntcntianj 
1^;. tencnt  Caldas.  <^  psuff,  elig.  C4p,  \6, 
4».<o.  MoJ.ThcoIog.  diflA  difp,  59». 
»*  8.  &  FpagoC  tomo  5.  difp.  p.    i^.  n„nr^ 
jJEindcm  in  fimili  tcnerc  vjdcturSan- 
Clies/tfwtf  I.  epHfcUb.  i.C4p.  t,  dnb.  58. 
14,.  cum  Salone,  &  alijs,  quarcnut 


Emphyteafi.  ^ 

cum  liccntiaRcgis  ad^llud  trsnsfetttyf 
duoi  inunumftlium,  quc^ra  volucric^ 
cenfcri  habcrc  facuUatem  jfibifiacitf 
concclTam  ad  gravandum-  filium,  la 
qucm  officium  trankfcrt  ,  ut  aliqui^ 
foluat  alijs  fiiijs.  Fundamentum,  qvi^ 
Wolina  nttitur,cft,  quia  Emphytcucil  * 
nominando  alium  ad  Emphytcufim.^ 
noncxcrccc  nudum  miniftcrium ,  fc4 
vcrc  illitribuicius  Emphytcuticum  ^ 
quodipfc  nominam  habet;  &  fic  illuia 
dc  fuo  honorat ,  prpindc  gravare  itr 
lum  potpft  pcr  rcgul.  d.  l,  tb  to,  Cod,  d* 
fid^icommifts.  Hoc  tamcn  fundamcot 
tum  fapiusanobjscxclufura  /Cift^fttis- 
que  confijtaturexproxime  didis,ubi 
plancoftcnditur,  nominatum  nihilca- 
pcre  ab  Bmphytcou  dominantCi  M 
tancum  idomino  conccdentc. 

Alitcr  crgo  hanc  fcnccnti^m  pro- 
bat  Caldas  bac  racionc.  Emphyteuta 
vcrc  dicitur  honorarc  nominatum  ,  & 
propriam  liberalitatcm  io  cum  «er» 
ccre :  crgo  poteft  illum  gravarc ,  jux- 
ta  regul.  </. /.  tbe»,  Anteccdcns  pro- 
barur,qu»atalis  Emphyteuta^iiiIIopfp- 
cepro,  aut  lege  adftringitur  nominarci 
poflctcnim  ,  fi  v#IIct Emphy^cv»Citu 
domino  renuncia,re,  ncmiQenoquc 
illam  noniinarc»ut  per  feconftac^  • 
latiusprobat  idcm  Cald,  de  mmiMst^ 

Quiautcm  nomii^ac,  ' 
cum  non  tcneatur ,  propriam  cxcfcc|: 
libcralicacem  in  notnioatum,iu.^^i)^ 
trario  fenfticolligitur  cx  diSfd  L  ww^ 
exfuHilid,  i,  I.  ibi,  jVtf»  enim  fu^ltAS 
neteffori/t  eledionis  proprid  lAeti^i^^ 
of/icitmtfi,  Echincrcfpondetj^^^iin-  • 
damentuni ,  &  confirmaclooelia.pc^ 
contrarla  fententia  adduAa  1  qux,  aic 
folum  procedere  ,  quando  nooiiiSfDf 
alicujus  le^is,  aut  pcae^pti  ncccIHpicf . 
cligcr^tcaecuc  ,ut  ia^tixd^L^amf4 
fmilit,       .         '  . .  ' 

Quod  fidicas,Emphytcutam  haben-  »f 
tcn>  no^inaodi  potcjftatem  odftfingi 
oeceflScatc  caufaciva  nommarc ;  *-cu0i  1*' 
cjus  nomioacio  fic  nccclFaria ,  ut  Em- 
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fe4^s cTeTOIyatur , iuxca  dirpontionem 
Ordiiijtf,Luficab.  lib.  4.  ///.  39.  acque 
fianc  neeefitac^m  Itifficcre.uc.elcAun^ 
^aviire  non  polfic  ;  fiquidcm  haercs 
Jravatas  refticucrc  uni  dc  familia ,  quc 
fcicgeric ,  non  p«tcft  clcAum  gravarc  j 
tc  xameQ  folum  adilringituc  ad  eli^ 
gendum  ne£6fficate  canfaciva.iirrcn- . 
tiuncBarcholut ,  Palus  Calircnfis ,  & 
alij  Indi^Al.  ttnum  exfifnilUt  in  prin- 
rtfi^i  &colligicur  excadem  /.  ^.rogo^ 
ubidicitur  ,  U  calis  basrcs  nuUum  no> 
iniaec,  t)ofle  omnes  defamilia,rciU* 
cec  proiimiorcs  ,  petere  itlud  fidei- 
commiflum.  Refpondec  ad  hocidem 
Caldas  num.  iz.     finem  ^  illam  cau- 
facivam  nccciritatcm  ^mphyceutse  ef* 
ie  valde  cenueixi £c  longe  divcrfan] 
•b  ea,  qua  diAus  .|isres  ^ravajcus  9fr| 
iMciei^ ,  ^Sligey&cenetur :  nam  hic  h2« 
rci  non  folum  ncccIEtatc  caufativai 
^eciam  prscepco  ccilacoris  adftrinf 
gicur  eligete.  ,  Vnde  judicis  officid 
compelli  poitetf » tit  eligac  ,  &  volun^ 
Catcm  teftatoris  implcac ,  UCpOft  alios 
probac  Peralca  ittdi^t  /.        ex  fsmi- 
ii*  t§.ftd& fi  fnndum,  num.w.  hxst- 
lo  fimphyceuca  nuilo  prasccpco  obii> 
gacarad>li6lBiiiaBdanQ ,  ncqme*ad  id 
cogii  pQCeft :  %L  ideo  quando  licfteifaac , 
^opri&Utieralicate  utitur ,  &:  gravard 
poteft  norainatum  ,  licct  in  przdido 
Katredc  res  alitcr  fe  habcar.  Addit 
practerea  aliam  diverfam  racioncm 
Cilda^  jrtHip:  Yb.  quia  prasdiad  hsnedl 
non  coDipetit  eldflib  jurepfbi^riojted 
foliim  cx  comminionc  tcftatoris.  Afe 
vero  Emphytcuta; ,  dc  quoloquimur, 
co^pctic  elci^io  >  &  nominandi  po- 
.ceftas  proprio  jure  ,  Vihbce^  lci!ice|C 
contraAiis,ek  quo  jus  ^}i-d^A!KiiM'act]ui'- 
fiuic.  Vndc  ilH  magis  favchdiim  eft', 
ut  gravarc  poflit  nominacum ,  quam 
praididohsrcdi  cpmmiflario. 
^    I  «i<is  can^cp  nbo  obftafacibus  ,ptf« 
^  iiMP^aitMiy ygriet'  \ 
•^ia  nEm>Bytbm  'bbf^lna^bAl^; 
.  ^Ui  htc  roquittStir ,  folurrt-  fcft  boncefl*^ 


Vndc  nullum  ejus  cmolunaentum  poft 
illius  morcena  obveniehs  ad  ipfurn 
percinet  ,  nec  ipfe  de  jHo  diifponer^'' 
poteft ,  uc  facls  per  fe  manlfeftuin  eli; 
li  auccm  gravec  nominacum,  ad  queni 
pcr  mortem  fuam  Emphyccufis  do* 
vcncura  ell  ,uc  aliquid  fibi ,  vel  alceci 
pr^ftet,  id  pcrcipiec  ril!tiohe  en9pl|i.l 
meaci»qupaex  Em^yceufi  V^i^i^ 
morcem  obvcniec,  quafi  adipfumq(£ 
minanccm  fpc(flarcc:  igituif  cuth  I:(p<» 
dici  non  poftic ,  neque  illud  admicccia* 
ifom  eit.  C^onfirmiifiic ,  &  declara^ 
tUr  amptiniluBC  ratio  ,'  qfaia  vcl 
Varcc  nominacum  ad  facicndan:)  i  ^ 
lam  pr^ftacionem  ratlone  pradi^ 
emolumcnti ,  quod  oominacus  perctj 
piec,  vel  racione  nonaioacioais  ,^aiia 
inam  volaacarid  noiiiiai^  »  ^^?^^ 
|>r2diAo  emolumeato.'^ '^plnnti^ d^^ 
ci  non  poccft,  ut  facis  argumcncum  t»^ 
(ftum  convincic.  Secundum  ctiam  oOi^ 
eft  dicendum  s  quia  nominacio  illa^  f 
iciafp  emi^llimento ,  n6d«ift  pretlaj'; 
'ftioi^bilis,  ncc  pcrillam  ^uc  uc,  potc 
hominatus  dicihonoratus  a  nomlnaii* 
Tc ,  ut  per  lc  conftac :  ergo  ratione  ii-' 
husnon  poceit  eum  grayare,  fiquidc^ 
^varaen  PQii  poteft  imponi,niQ  pir 
bcer  h<Mi^^  pretip  «ftimaM|«!«^ 
Confirmo,  &  dcclaro  utcerius,  ^K0i 
cum  Emphytcufis  folum  pcrcincat 
nominanccm  pro  cemppre  yitaB  .fu^^ 
tenetur  permort«ai>ftaaB  iliam  ih^- 
|ram  demit|ere  feqqcDiTi  vocatO  ,^ 
«ft  voom^natb :  non  ddmftteret  autem^ 
•  Incegram ,  fi  allquod  gravamen  homi* 
'nato  imponcrcc  {  nam  rcs  cum  t^Ii 
gravamine  minus  valet ,  &  fic  non  9^ 
caodomihtim  incegrum  valoceth  a|i 
iibminatum  deveniec.;'  Cpnftrnip  GsLn* 
^em  ,  quia  nominatio  Emphyt<^ijtf» 
ba  eft  dc  fe  adus  gratuitus ,  feu  vfpf 
bzhibendus  ,ut  omnesvideotur  ini^l* 
)igere,  &  fnisez  proiib^diAis  af 
l>ct :  pro  a^ii  ver6  fiiaprd  natiu^  ]^^ 
iiiito  noh  poteft  pretium,  ncquc  a)i- 
quid  atiud  in  compehfationem  peir« 


?3? 

^atct  rerponnoadea ,  (juae  in  contrari- 
■^nri  j^ro  fecunda  fcnrentia  allata  func. 
tji  *'  lUudtamcn  nonlcvc  fupcreft  dubi- 
"Um  ,  uiruni  li^cc  nominatus  hon  poflit 
tfavari  dircdle  nominantc,  podit 
tafMen  indircilcper  conditionem,  uc 
Ii  nominctur  fub  conditionc,  fitaotuni 
^jv^dunia:  pfacftct  j  vcl  fi  fe  obligec  ad 

.  f^f^rtandum  quotannis  dcccm,  &c? 
Afflrmac  Emmanuel  ^  Cofla,  quecn 
tcferunt  Caldas  potefiate  eligendi  ^ 
idV,  \j,nHm.^.  &  VzWiCMsdicid  ctnfuU 
fiiV.  17.  nnm,  j>:  Ducitur  ,  quia  raulca 
luncinjurd  ,  quae  licetnon  admitcanc 
bhus,  tamcn  poflunt  ficri  fubconditi- 
bne  alicu|us  prajftationis ,  uc  artignatid 
liberti,  &legatum  libertatis  ,  prout  la» 
liiii  tradunt  citati  Dodorcs  ,6t  nos  c- 
^lam  tradidimus  in  noftro  tra^lstit  de 
^jiirptione,&.ye»ditfene,difl^t4t.  i.fe^L  4, 
'jj^iltloaate  fifiem,  ubietiam  in  confirma- 
^ionemaddidimus,  quod  tradic  lafoa 
i.  cum  fiiio^M.nttm.  'jo.ffde  Ugat.  i.ubi 
rcd^  monoc ,  cum  dicitur ,  neminem 
^b/Ic  gravari  in  plus ,  quamhonora- 
tus  fic  ,hoC  intcllipi,  quando  quisho- 
noratur  pur^ ,  &  abfolutd ,  non  autc:n 
Tl^Onorctur  fub  conditioncgfivami- 
VliS  impfcndi,qupd  tiinc  fib«  acbear  im» 
piicare  ,quod  conditicnc  Volucric  ira- 
plcrc  ,  nonobftadce,  quod  gravamcn 
aftimation^  IJOnoris  cxcederec.  Qu« 
quidem  fcntcntiaprobabiliseft,  &  fa- 
letur  Valafciis  fnpA  ,  in  pun^lo  juris 
|defcndi  po/re. 
131        Catcrum  Caldas  <//V?<»  cAftt.  17. 

12.  multis  contcndit  ,fiEmphy-. 
Ccpta  non  potcfl  grararc  nominatum 
dircAd,  ncquc  etiam  pofle  pcr  con- 
/ditioncm ;  quia  alipqui  faclld  frauda- 
iretur  intentio  concedentis.  Undchic 
cciam  videtur  valcrc  regula  /.  Seius, 

^  p,7,ff] ad  l.  filcidtAm  ,  ubi  habctur,  quod 
coaditio  in  fraudcm  lcgis  adje^a ,  pro 
i^on'  adjc^a  habctur.  £t  Valafcus 
dtaintintcro  9 .  verf.  fed  f}Ut* ,  dtcic ,  has 
novas  opiniones  nonfacile  admitti  in 
tribunaUbus,  &fierLnomina[ionc  fub 

4  •) 
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voluntati  priml  relinquentis  \  gul nulw 
lam  moram  pracfumitur  voluifle  ficri 
pcrfonae  cligcndae.  Loquitur  autcm 
Valafcus  de  nominatione  ad  capclla, 
ttuc  roaioratum:  at  idem  diccrct  dc  no- 
minationc  ad  Emphy^eufim.  Ec  idco 
ha*cfccunda  fcncccia  mihi  videturve* 
tior ,  U  in  praxi  fcquenda.         ,  ] 


I,  .  M 


ytrkm  jus  nomiMandi  traitfest  tti  h£m 

redes  Emphyteut^,^  qpi  (uimhs' 
beret  fotefiatem  nomt- 

HMmttt  deceffit  nemt*  ,  . 

*    ,    ne  no^ffi4t0,^    '  .' 


§• 


s 


Extaquanio  cft  ^  utrum  jus 
romandi  tranfc^^t  ad  harrcdes  Em-*" 
phyrcuta8.,q„i  ciim  nominadiha* 
bcrcc  potci>/4tem,dc«cQjt,  neminc  no- 
minato  Affirmanc  Panorm.  Burgof 
do  Paz,  &  Bologninus,quoscirat,i5t  fc* 
quitur  Sanch.  /th.  4.  epufc.  CMfr,  1.  ^^ttk 
^l.num.x.  carationc,quod  hafrcifuc^ 
ccdit  in  omnc  ius,&  potcftatcm,quam 
defun(flus  habcbat.  At  oppofitum 
merito  defendit  Cald»«  tfu^eft,  de 
nemindticne^  num.  ult.  quja  facultascon- 
cefla  Emphyteuta?,ut  nominarc  poflit , 
rcftrida  videtur  ad  vitam  ipfius  Em^ 
phytcutae  ;  folum  cnin?'  ei  cpqcedi- 
lur,utin  vitafua,  vcl  qum  moriefun 
nominare  polEt :  unde  perejusmor* 
tem  prorfus  cxtinguitur,  ncc  poftea 
cxerceri  poteft  ;  cum  Umitata  cauf* 
limitatum  producat  cffcdum  ,Vj  « 
^g^"  >  sc^uirendo  rertmdeminiei, 

Confirmatur  primo  5  quia  fi  EmpJliy^ ' 
tcuta  ncmincm  nominct,faltcm  taciic 
cxcinguicur  Emphytcufis^  &addomi- 
num  per  confolidationem  rcvcrtitjBr^ 
quod  non  ita  eflct  ,fi  inhaeredibus  re- 
mancret  jus  nomin  andi.;5ccund^^,qi>Hi'''' 
fii$,cui  rcliaus  cft  iundus  cum  pne- 
r^,  ut  illum  reftiruat  uni  cxlif^ertis 
y^l^^H»  ^"cxn  <^ic;|cric^5i9<;cdar! 

fiuilo 
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Virumfimta  Empbfteufi  tetfidiW% 


AS/lgMMtMY  dlM  ttfon  B 

•fi$-ftlli»r  Prtfitf  rHMmfffMm  i  trl  vhtthe- 

•iiij »j  f ?  femip-Oe>,  mieni.  ;  r 

f^t**!*  r*iri  prdJfiUs  .ti/us  tdfUtMf^ 
-mcimeiiWfi  >  damUtH*dkHi»0  fft4* 
Btit^titiftm  t  i$i  il4iml0,.iltH$$  efij 

offffiufenteHtit  tf  ficffHP^i  V 

tgfiggp0tUtlttiUtit  feirtentism  limissnt  ,  tU 

.    -wminc^  $•  ^tiffkjtenfi  McfleMf^^\ 

jft  •  '    •-  '•.i^..'"  :  JiiO''i.i*^i 

>      £xiIiuiitnt0lkenm  itmhii»iii»VJ^ 
4iimm»4i&^  mmMi-i^fiftitntiee^i^ 

ptkArt  iiimtndt  iUmi^i  ««^  ^*"'''*" 
Smfbjtffim  i/ed^nand4.mi*^ 

.    '0li^t»ncederj,  nA,  r.  .'.  i | 

.rt^imdstMihi:otmfeUifi^i^tii^ 
virtfittitm  Bwfbpenftm^  ^mit^ 


.  •VJtWnftJfif  cemfeut  mvmffm  wwntvarti 
jfil^ein  itntriilft  iEnt^^tenticif  i^ifii^ 
tf  iUtfnlA^,  Wt  fnUis  geneutivn^aiirtstd 
a^num  feVertdtMr  Irheri  \  fOie.^iU 
•imfidinttnld  ivel  dujimilis  fclanj^.,.if» 
it.  ttiiaA    iQ/jSar, .    .    .  !  ' 

\  Mttitvttitj^mfbyteitfisdehi^mJUc^^ 
Jini  im  Hfa$tnlU  mUmtditA  >  jfijfjii^ 

tJfejneddeierl«^sikn0nfit,h.\hi 

CaitfA  repttvkiienis  E  mfkpeHticd  ep  vd^ 

iu  ftvoriAiiii  i  i^Ttlkrtiff^Urtdkis.j^ 

^  dtmiikiM^Mitvtlre  \  i^rimjif^ 

dam,  itt  nt      reiii^tfU^e  i^'-  5* 

\u\M^iit.n.\U  •         :  ■  ..  :^..\, 

\  ,!     he>:  regap  Luftt0nini»f  feniii^ff»ls 

.f^fifjmm  Mntfhlififiifmin^^^^ 
,^tfiiijit$fmtepiim  m jare Jeitiyitipnki 
temfetit  #fif|f^*i^'^r'-f^ff : 

jtnm.  «2.  • 


ihidem. 

/  f.ti£m  fxr  ailnm  inter  viv»s  ^otep  th 
,itU{m^mhtf^ie^.(^^^^^ 

regni  aamit^f§§l 
Ifijiig^ximior  t^ajUifS  «//.  ♦'?'  fntfhyteutd 
^yeten^ens  rensvstionem  £Tttfi)jteufii  fni' 

$inr  edm  dem^t:  imfnt  f9Ueh<^m 
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iid  ih  te  icrcurti  tft', 
non  quotics  EnTpfi^'*- 
tcufis  finitur  ,  tcncri 
doq:)iDUfp^»am  rcno- 


vandifti(ftoaRe6^drtbus  Ecblefia  <Jo- 
minafl  dircdai  exprdFe  refiftit  jos  in 

non  nlitrundu  ribus  Ecclef,  nolcns  Ec» 
clcfum  cali  pado  tencri.    Qua  dc 


notj  tenct\)r,  quando  EnipTiytcuTis  fini 
tur,  eoquod  Emphyccuta  incidcritin 
commiflum.  Ita  communitcr  Dodlo- 
rcs,quos  lat^  rcfcrc  co.<  feqtitVislFVaj:^*^. 
tfima  j.  difp,  14..  §.  1.  M.  8.  U  Caldas 
rtKOVit^  qtxfi.  8.  nttm.  1.  &,jHttfl.  9.  ». 

^Vv^^t-^ubi  ttA^  addit,  Kdt  ilfe  rtwttt;, 
licctinconccrtione  Emphytchjtica  ^j^. 
=f af?ttiVn  ruVffet  J^adiim  dc  fettovando. 
.^Pfei'  ^rtj  Ipa  tft  ^hirti  a)in  t  H\  Tbf  u^  conffii^ 
Hftti^  EiWpftytcieitJ^us  cam  paAisilliad^ 
^f^lV^oi^mt,  etlartiih  p^ajhdielttfuc"- 
-^idteiYTt^ .  q\«  6  n'dc  1  i ^txi t ru  t;  fub  bit 
enim  lcgc  cH^britus  ctl,  pt  ex  afl{^ 
*c6ltiitfi  periiiuscYaneifcat  j  'H  Eniphy- 
*citiMdtfbM\1hl£  te\>crt^t6¥.  Valafcus 

rf?V.j«rart  rcrSti.tuf  ctiam  ^irttA^art.quan- 
ab Ei^ jihyteufii  firtitu? pcfr  rciiuntiiti- 
-iihSVh  pofr^jfforiiliher^ln  rtnanibus  db- 
-firihiTaxJtiiiv;-  SHt  Ca^dii  ktl  mtr\tti'm 
^ifthyll '&'rifcrcfol^um  nodorum, 
^tixfi.  ^.dcrcnovAt.»..  i.        Alij  deniq; 
IWrcJ^^,  iri  quTbus  prbcpmperco  ha- 
'Fdt.iii" ,  iiort  ttnfcri  dbminuhi  rcnoVayc 
^ftttifrii  Ehftpfiy1?eurim  ,  ffuos  commb- 
'  ffitft  "dutiljiJs,  re^iicrtttbiiii  fc^f^ionibus 
cx^Heii^l  AVi^  ^ "  Cai^oirn  "Ijrictercia^tll 
tcncri  dqminum  rcnovare  ,  tfuitttdo 
'fe?iTf hy^tVifi^s  tcynceirA  -ijft  «^ro  cfcrco 
■'¥ehipof"e    ahic  firotfePcis  ^tiicrari^hi- 
5«i  ^  ^^-^  ;&>r^ftTiH5brte,-^cki 
lali  tcmporc,  vcl  gencrationlbtislitti^i- 
^ti^VV^^^-ib^t^.lSlkri^^^^brtifcTa-rtirh  eft 
"Wt^ft  ^  iibli  ^^aa^n^  ^fbtH^-.  q^Httb 
Emphytcufis  ea  tancufti  rfd  fcadfa  firti- 
; liiYa^^Pfc^  c[dr* nmia  -ftf ft^'^ , "  vd^Ila: 
»^^^i*hill^ii?s-!^fiieft'-ftlh  ;^«t  coYilhc 

-y^Hf.  pi^^^ft^etpt-bffas  'iv 

i.  Wecni.  3*.  -Hf{t  'firte'p),ch  ; "^W. 
■  W<rrV>A,>  qrtoif  iri^fcllfgitlrr  rtiff 

cedcQS  lic  Ecdclia;  nkiii'^t>ii^'i^^d- 
atH  & 


*ijbi  bertcdcclarati^aiuVahT,&  vitiithu. 
jufmodi  padi  dc  renovanda  Emphy- 
ceufi. 

•  ••  J^^&Hfo-igitilr  difBcultas  pra?fcntis 
quaiftionis  eJl ,  utrum  cxtra  prajdidos* 
cafus  ceneatur  ,  auc  compclli  poHic 
dominu»  rchavard  ^finltafei  Emphy- 
tcufim  ;  utquando  finita  cll,  co  quod 
CKA^lefb^cgtsneracioties^pro  qaibus 
abfqac  pa\fVo  dc  ircfiovan<do  conccifa 
cU?  In  qui^ut  ccnninis  Dcgativam 
partctp  acerrim^  juetur  Molina  difp, 
484.,  4  nifm^  t  u  ttdctocfiJc  vcrafla  putar, 
uc  non  dubitct  oppofiram  diccre  pror- 
ius  ftilMm ,  i8ii|uftttic  coiKi-afiam. Ou- 
-CMQt  v^i  «piia  obiigacio  contrahenti- 

•  t)m  non  j»frig»tiir  cdocra  id  »hx  quo 
ipfi  tor^trahentrsoon.veniiMit^  iki  coa- 
lfa<flu  Butcm  Emphytettctco  ,  <^uo,  do- 
minus  drrc(5lus  Emphytcufrin  conc«- 
dit  prcccrcis  generatiouilxis ,  eonve»- 

-niant  contrahcntey,MC  {diibai  gtenera- 
ti6rtibv«  fioitis ,  ipfa  eiiam  Em^hy*e«- 
Tis ,  &  omrtcs  c:Ki5obttg;anonCs  itnta^- 
lUi*  )Wg(5  illis  fifticis  «ul^i  fupcrcft  o- 
bligario  rcnovawdi^  Cpnfif awtt  .pcw- 
<Vi6^^juia'«4taqiir.tiqiw  coo3|iofe , spco 
«efUd^^^tuam  lcwaftiviVol  cd^oHiiodA- 
!y  ^  tcncfemx^orttnaftiSmttfnortf  c,  ^ 
tcrapus  locacioois  ,  vcl  CQtmiiodaci 
^^r<3Wj^\  ^iibd  cft  ahfurdum .  Se- 
cundo,  quia  cun;^ooufqjtfifqab>rit,at-hV 

•  WWt'^ ,  «on  poosft  tirca  IHimdna- 
'iUs  ttn*»;'^  obligatio^em  fubifc^qutfRi 

i^><^^'rttc  fftfcdp^.:^  Bifi ^kgcaii^tKi  ^ 
ipfi  fucric  impoficura  :  nulla  aaccmpft 
'^&K.  i^sdonaiiiaraioblis^cc ^d  fubjici- 
novts  obh^^ioRibui 
-fiftl^^-rdBcjci*  ,npoHqMai  •fioicas  fu*^t 
'^iiftttio!iM»„pjo  q^us  illam.primd 
Emph^jteuticavic.  ^to  eadem  fencea- 

hOttt»aik>*rofef  c  AuguIUij,  aaboC 
>*X(5f^w;v,  '>-v   ..........  . 

Oppo- 


Digitized  by  Google 


DiTp.  n.  8ea  I. 


^  .  ■  Oppofiu  nlKtlomlnus  tentcntia , 

q!tia(yonisdominustcn«acur,leucofli- 
pelli  ponic  Eraphyceufim  rcnovare» 
cft  communiflima  ,  &  rcceptiiTima  , 
cujus  primus  Author  fuic  Bartholus, 
i»  l,  t.  i,  ptrm$titur  iff.de  *if94  ^Bta* 
fidtMmt ,  &  dtffivM  ,  qaem  fequuDrur  • 
Btldns.»  Angelus,  Imola,  FulgOfiii» 
Panormitanus,  Felinus  ,  Decins  ,  Sc 
alij  innumcri,  quos  longo  ordincrc- 
ferc  eoa  fequcns  Caldas  de  ren«VAtic»e 
^«iiy^ot.  MMi.  ft.<equuDCurotiam  Ju- 
|ios  Clarus  Uh,  ^.fentemtithm^  §.  Em" 
ffjyteu/is  ,  fwyf.  43.  Valafcus  de  jitre 
EmpbyteMtic» y  <i**ft'  38.  num.  \j.  & 
€MnfiUt,  157.  Emmanucl  a  Co« 

fta  de  nuierMtihns  ffATtt  1.  in  uU.  Au- 
gttfttiins  Btfbo4a     etUOi»  sd  ap.  po- 
tuit , de  lecdtfi , num.  i6i.  ubi  ex  Man* 
tjca  fcfcrt  ita  fuifTe  refolutum  in  fa- 
cro  auditorio  ,  &  Gabricl  Pcreira  de^ 
fi/.  }t.  »Mm,  4.  &  decif,        n»m,  1. 
fis  nUologts  Azor-  firte     lihe  10. 
treB^d»  Bm^tenji  i  csp,  t|,  pf/i.i, 
EebsUus  a.  p^rre  »  iHr.  tj.  qndff.  i8.  k 
fww.i.  ac  noviiTim^  rclatis  pkiribus  , 
Fragof.  tomo  3.  d/fp.  9.  §.  ti.  nnm.  y, 
<^  (ee^^.  &  difp.  14.  §.  \,  »«»r.i.  bc 
ictbabet  praxif  ifi  Lufitanta  tecepca. 
Fundantnr  Doa  inaliquo  juris .  uit  ju- 
ftiti^  rigorc.  ex  qyo  ultimu^  E  nphy- 
teuta,rcl  cjus  fuccfcflbrcs  dominum 
babcanc  obligacum  ad  didam  renova- 
tSoQemfaciendan):  nullam  etttaf  eile^ . 
taleiii  rcMigatiooenft  apcrtd  convin- 
cunt  r^oncs,  quibas  Molittain  con- 
trariam  fententiam  dcflcxit.-  fcd  in 
naturali  ajquicare,&  communisutiU- 
tacb  xationc }  qua:  poftulat ,  rie  kdel^ 
odndtiitilMi  ,  fcrfiJcc^flbribua;  uhimi 
Bm|ib]iiceute  dufersionir  fcs  ^mphy-* 
trfutrcati ''qtiasr  eorum  rriatdres  fuo  la* 
b6rei&  induftria,  citra  ullam  domino» 
fum  iropcnfam ,  cxcoluerunc, ac  mcli* 
otet,&rfrolKiK>fioiMfeadideiiitH:4^ 
fK^fSt6a€  e(d^iiltllgiit ,  Qt  dlia  b'6na  ^eii 
non  ruppetanc  ,  quibUs  fc  ,  fuufflque 
.  ftacutA»!  lcT-dignicneaiiitfteiiiii^ 


lcant.  Ncc  vero  dotntni  \  fi  eas  res 
Obi  auferre  moliancur  ,  aTaritl«  %  8S' 
cujufdamimpietacisnotam  effugiitnt, 
qua  cotius  Reipublicas  oculos  offcn* 
dcnr,  Mcriro  proindc  introdudum 
fuit  ,  ut  finitis  gcncrationibus  ,  pro 
quibus  Emphyteunm  primo  conccf- 
ieniDt,  eam  renovare  compellerenttotf 
tn  TttCQeflbnbi»  ulctmi  Bmphjrttfu^ 
m.  ■'■ 

Adjuvatur  haec  ratio  ex  di^s  1. 1.- 
^.ptrmittiinr ^  ff.  de  4^n4  'fn»itdiAn*^&' 

^ffitit,  ubl  diator,  fi  PHuceps  cotice« 
dac  aticoi  perfon«.«qQftitt  publicatio»' 

ut  fuum  prosdium  irriget ,  ezpirarO' 
quidcm  eam  conceffioncm  Cum  per- 
fona  i  ac  qui  in  cali  pr^dto  fucceirc* 
ric,  faclld  novam  ejafdem  aqua;  con- 
(^eiBonem  impetraturum  1  &  addintr 
ibldem:  tfetfite  htc  ejl  CfciliceC  talis 
nova  conccdio)  beneficittm  »  fed  injn'- 
rid  f/!^ais  ftrie  non  impetrsverit,  Un« 
deGloifa  ibi  ^verbo ^  impetndnle^  dtcit* 
dfl»boc  fimile  inveftitutflp  feodotum  * 
eoquodmoftaovaflaUo,  fotcWh  poteAf 
impecrsre  hacrcs  mafculus  invcftitu* 
ram  ,qui>  debct  ci  dari.  Ecex  /.  con* 


grttlt, 


Ctd.  de  iicatitne  pTAdiorum  civi* 


humtli^,  II.  idit  deciwtur  1  quod  H« 
nita  locatione  ,    prjtfiOa  <k>lldttAdr 

tantum  ofFert ,  quantum  novus^  deb^t' 
cx  fljquirr.te  pr?f('rri  novo.  Qui- 
busccxtibus  non  lcviter  motus  fuip 
Eattholus  fitprA  ad  fimiicm  renOva« 
tionem  in  Amphytcuflbiis  -iuUl^ii»' 

dam.  i-   '•■  • 

\2r\h  tameft  tradiram  cdmtnunienii' 
fentcntiam  ejtiS  affcrcorcs  cxplicant, 
ac  timitant.  Primd  eam  aliqui  limi<« 
Mbc;  ot  non^^rScedic  iti'&Riphytcu4 
fi  ecclefuftica.  Italeiitiiilie  Aonpaw» 
etrqtfOi '.itiititiipatim  r^fert  Caldas  d. 
tf.^t.M  renevdtiihi  iH.  tf.ldquc  non  Ic- 
vijpris  fundamentO.^AT  Authent.  denen 
ultenaud,  rehas  £cclefi4  in  d.  §  iiued  auterrt 
-«iifjtfMi,obfMprobatdrpa4um ,  quc^ 
Bicctefia  protx)iiffdti*finit9teftfa  genera^i 
tione  ^  fe  rcni^atbram  Emphyteufini 
Itf  OafMiideitbus  uUimi  'EiDpbytcuc^, 
Xyj  iUof-. 
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Ulofque  i\\\s  )>r«fe^ef^additurque,i}oli 
obd.inte  ea  promtifioDe ,  poiTe  Ecclo* 

fuin],  fiuita  ukirna  gencrationc ,  Em-' 
phYceulim  fibi  vcndicarc.  Hancran-ien 
liajiiationem,  ialcem  uc  minus  probi- 
l^lsm,  oec  (a^ lequaa? ,  plurcs  ali)  rc» 
ji^iunt ,  Barcholus^rtf.,  &,9iij  eitabct* 
quioribus ,  quos  rcfcrt  Oaldas/if.  *, 
&  fequirur  «.  i8.  Confcmiunt  Julius 
Clirus  (^tcJs  qa/cji.  4.3.  n.  3,  Gama  dec. 
^  3?^.    7.  ubi  pro  hac  partc  judicatuna 
/'  rajge^  in  Seoam  Ladcano  conara  Sc^ 
clefiaRi  Fooo«are  rcnuentem  >  Valaftu. 
tuifittt.  11;.  nnm.  8.  ubi  etiam  contra 
quodtlAm  monaftcrium  judicatum  rc* 
fcrcui  iuprcmo  Scnatu  ,  &  c§njul.  ^^yi 
,j|..r.  'Gabricl  Pereira  ietif  jt.  i»«is. 

dam  ^  RcbcUus  dtB^  18.  FragoH 

diciff  ij.  <f.  5.  Sc  Roccntiorcs  com- 
nsuniccr.  Acqueica  iiabctpraxishu|us 
r£gni.  FuodameoTumeft/.qutacadcm 
a^fwcacit ,  &  publlccuctlitatisracio, 
9U.crttaftc,.u€£mpbyceu(bs  nscularel 
rcnovari  debcrent  ,  pari  modo  ,  imo 
fortius  militat  in  Ecclcnafticis ;  cura 
ficclcru  ^equior  ,acbcnignior  eifc  dc- 
^g^.t  magifque  ab  omoi  avarictiK  fpe* 
alieoa.  Uode  ft  prfl^Iatos  Ecclefia- 
fticus  renovationem  dcncj^et  ,  potcft 
ab  coappellari  ad  cjus  fupcriorcm,  uc 
Ciionct  Banholus  Juprs  ,  ^  Caldas  de 
fjnt9^*t.  »p.  t,  cra^na  quomodoi 
i^,  qut  reoovacionem  petit>  ie  gek^er^' 
Jebcat  advcrfus  dominum  camdenewf 
.  gantcm  ,quod  profequicur  p.Ne- 
que  obA;u  c^xius  tn  diii»  %.  (ju§d  aHtem , 
t'Ambt»t,  4d[/<fifpv  qui  quidero. 


^_  :a  iiia^eDte  cqiiit|ic6>  vel  rece^ 
ptMs  oon  eft,.vel  coDCrairiasOOBiiKtodk 

|)e  fuit  abrogatus.  ') 
4  \  Sccundu  limitantaJij,ut  foiiim  pro- 
■^edac,  quaodpj^Qminus  non  vulc 
pEyteufina-fihi  rccisefei^pod  cunc  po^ 
tius  debeac  eam.  deimd  coocedere 
^cfcendcntitus  ,  vcl  fucccfloribus  ul- 
\  {imi  Emphytcuta; ,  quam  alijs.  Ita  Par 
fjormiiauus  i.i  ca^,  Ltu^e  mcmoriA^  n, 


i-i  '.  :; 


pauci  ,qo^refert,  kc  fequicul  6ani|| 

^tij  41.  »«f«ir,  x^Verf,  tn  ijnc  igiint^ 
8.  i>tr(.  efuart  i  i  onjdcratio.  Idcmque  fen- 
tit  EmQianuclja  CoUa  d:{Io  nnm.  ult. 
Qui  omoes  conlcquenter  aflcrunt,noa 
cogt  doffitoom  dfreiftom  reoovare 
Bmphyceufim  >  fi  eam  fibi  velir;  Potant 
cnim  aquiiatcm  folum  poftulare ,  tic 
iii  cafu  ,  quo  domtnus  vclit  rcm  fuam 
itcrum  ^re  in  Emphyccufim  ,  non  a- 
Iiis>quaiirdefoeodcnribus,  &  (ucceilo- 
nbiis  ultimi*  Efnphyceotfl!  iUam  con* 
.  ccdat,  fieam  vciirt..  Etquidero  idtan- 
tu  (n  pcr  fuadct  tcxtus  in  di^ia  i.cengruit^ 
C«d.  de  UcAt.prjtdiorun)  civlwm,  lih,  u. 
Nihjleminus  didam  communcm  fen- 
tenctam  iotelligeildam  efle ,  quamvi» 
dominus  fibi  voUei;  Tcttnere  ffnitam 
Er^iphyteufin),  tcnent  Dccius,  Beroius, 
Hicronymus  Gabriel ,  &  Tobias  No* 
nius ,  quos  citat ,  &  icqpitur  Caldasi/, 
f •  S^».     &  11.  «bi-  teftacur:iti  fe  vi- 
diife  judicatom  adverfus  Domiiuai 
Izabclbin  Brigantiac  ■Ducifl*aror  To» 
ncnr  ciiair,  julius  Clarusi//V7.  qHt/f.^i». 
licet  coojrariam  fentcntiara  Panor- 
micaot  appellet  apquiorcm  ,  Rclwllus 
qu*/i.  xl.n.^U  cmxen  DoAoi«t!teom« 
muniter.  Racio  eft,quia  arquitas,in  qua 
dida  communis  fentcntia  fundacur^- 
niilitat  etiam  advctfus  dominos  ro-' 
kotes  ftbi  retinere  tfimphytcufes ,  uc- 
&tis<onft9t.ez  diAtt|pro  ead^mcom*^ 
muoi  /e|}^iida,&  ita  quotidieierva*: 
.  turinpraxr. 

Tcrt:6  iimitant  alij  ,  ut  non  pro-r 
cedac,  quando  doroinus  dircduspro» 
fuis  neceilkatitfiisr.^viikEmphvteufiQi 
fibi  rcrioere.  Ita  Boroios  ctt^t.yt,n.. 
ii.  Garoa  drfta  decif.  41.  n.  1.  &  %,cen^  ■ 
fiderst.^.  diccns  ,  prafccdentem  limi-= 
tationcin  proccdcrc.a  fortiori  in  hoc 
cafu  ,  Dodor  Bi;piDanueI  Tbemudo 
decif»  71 '  «'.^  ^ Alif.  Fondaiiieiitamvi»i' 
detor  efle^qiiia  in  tali  neccfficatecqoi^ 
tas  poftulat,  ut  pbtius  domioocxre» 
fua  fubvcniatur ,  quam  fucccfToribua 
ultiroi  Emphyteuta;  cx  aliena,cxre 
ftiU<x;^rophytcutica,9ua!  Liin^  gc- 

Aera- 
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DiCp.  VII. 

'cerationibus^qnoad  plenum  dominiS 
revcrracftaddominum  dircdum.  At 
concraiiuni  iadicacam  fiiifle  ceftatur 
jpal<lasVitf4f«|^.t^.  i^.concra  quod* 
dam monafterium}  num, %\,  nmilctD 
fcntentiam  latam  rcfcrt  contra  Domi- 
nam  Izabellam  Brigantia;  Duci/Him } 
ica  quod  nihil  illis  profuerit  propiias 
oecefficfttet  ftllegaiTe.  Qaare  hsne  fen- 
Qetitiaiti  probat  idem  Catdas  «•  it.  Prti 
concordia  tamen  diccndum ,  primam 
^  feotentiam  vcramcfTcfi  urgcns  ncccf- 
ficas  domino  fupervenic:  fecus  vcro,  H 
talitoeceiicat  ttonadfic.  Ita  femlutit 
Rebellua  di0$au£f»  %%^»,  h  Gabrt» 
el  Pcrcira  deeif,  Mum.  i.  rcfercns 
in  candcm  fentcntiam  Cald.  forenf^ 
€4nfi$lt,  46.  nttm,  4..  IdertJ  pro  Emphy- 
Ceudbusa  Regeconceffit  decreverunc 
SenatOKs  reeij  ia  qaibufdam  Caplca^- 
lit ,  quflS  ad  #i-bum  rcfcrt  CnHas  diBA 
efudfi.l,  nitm^.  Arque  idcm  I.itd  pro- 
bat  VaUfcus  confult,  157. 4 «aw.  17.  uj(jae 
ad  li.  firmans  in  cafu  fupcrvenientis 
«eceffitacis  non  ceneri  domioum  re« 
novare:&£  itaetiam  iudicatumefl  in 
Senatu  Ecclv.Tuftlco.ut  vidcre  cftapud 
Themud.  fupra  fah  ntim.  n,  (enientta  1, 
£c  hancopinionem  noviflim^  amplc- 
Altor  Fragof.  diSn  difff.  9  -  $•  * 4.' 
,^l^u|  iiy^.«4.$.  tt.  ubi  e«  pr(f6:r- 
"io hancrem  pertra^iat ,  &qu?rtra  de- 
beat  e/renec.:{ntas  ,dequo  eciam  agtc 
§.%.e]ufdemdiff.n,i.  •  .  i 
{|  Quarco  hmitanc  QonnulU ,  fiUi  iii.  * 
d>ntra<ft.aBniphyteucico,  decuiusre* 
ijovatjqfte  agicuCf  pofita  fit  clattfula, 
quod  finirisgenerationibus  rcs  addo- 
rniniim  revertatur  li.berd  ,  &  ftnc  ullo 
■mpedtmenco.  Ita  fcntic  SoCtnus  ju-* 
fiior » f,  n.  14.  vsl, &  Gafb'a  d^t 
Jecf.  41  6.  ^  7.  ubi  fion  fcmel  ita 
judicartim  fuiflerQfcrf  ,  qui  idcm  re- 
petit  dfcif.  ixd.  n.  %.  Atque  hmc  fcn- 
tentiatt;  ycnorern  .Videfi  in.jlrifta  ra- 
^one.^i^Kttifldi^^ttr  Valaibw 
•M*.  '^!*^!^'  futt.  tempori* 

lio»  'Pa  tndubiranter  judicari  in  Sena- 


patJla  contraherttium  rervanaS  rune». 

maxim^  vero  adjcfta  in  contradu  Em*. 

phyteutlco  ,  ut  i n  f pecie  deecrnitur 

a.  C$d,dejuriSmfbfttmiii.\^c(^t  bOA^^ 

videri  dcbet  contra  squttacera  1  ttaoi 

fibi  imputent  contrahentcs,  quod  fub 

taii  cIaufula,&conditiooc€onuaxe* 

rinc.  ... 

.  Cceter&m  iMm  obfiafltd  dlAa  ctai^. 

fttla ,  vefalia  fimih>dcbere  concedi  re'^ 

novationcm  pUcuit  Joartnidclmola*  .j 

&  Garci£B,  quos  citac  ,&fcquituf  Cal- 

das  derentvtt,(i.%,H.  i^.&f»  11.».  tu  ^ 

ttbiait,  licet  optmfita  AMtebtla  Vera 

licin  ftriAaiuris  dirputattone,hatie  t»*: 

men 2Bquiorcmcirc,&;  ReipubliCaJ  Mm 

tiliofcm)  protndequc  ediflum  de  re* 

novationehabercfcinftaf  edi<:^ipr««  ^ 

torij,  quodfcmpcr  fummam  ttquitai« 

teitiriflCaetar ,  fpreto  jarit  figOM.  Ittnt 

hanc  (ententiam  confaetudini  hujut'- 

repni  magis  confonam  efte  tfadit  Va- 

lafcus  diffa  ccnfult.  n^.n.  i^.affirmans 

mulco  plurcs  pro  hac  partc  lacas  efld 

feiicefltiat  Im  fupremo  $eoato«  Coik 

lentic  Gabriet  Pereira  drcif 

n.  4.  &      decif.  tiS.  n.  1.  &.  FfagoC: 

ioTno  \.d>fp.<)  .%.  \x,  nifn.  8.  &     &  difp, 

»4.        Atquc  idem  pro  Emph^teU'*- 

flbot     Rege  Coflcefiis  decrdVeiiRie 

fMrnaCorcs  rcjjij  in  Capitulis  fupfi  n,  y*. 

mcmorati.s.  Confcntit  etiara  Batbofst     '  • 

in  /.  ».  Cod.  deprtfript,  ^c*<  vel  /^o.sn^ 

Mrum,num,  ^Qx,  Nititur haec ppinid, 

Cl&rcccpta  eonfiictoda-.ifl  ikpe  com-< 

«ncflioracr  cqDicate « qiMs.taflca  eil,  tifl 

^•o  lnddoin  .ca  verfetur  ptlvata  diU 

gulorum  utihtas,  fed  ipfum  etiam  bo- 

tium  publicum  }  ad  quod  fpcAat »  Ut 

Edophyteufes  in  ruccciToribus  ultimi  ^ 

fimphytettca^tefloir«Qtttr.  tJfld«  qtitf* 

l^bet  clauful« ,  9c  padatalMMefloiMH 

tiorteiwcxcludeocia ,  tamqoam  contr* 

bonos  morcs  ,&  publicam' utlhtatcn> 

appofica ,  cejicteada  func.  Quod  ufque* 

adeo  vjnafv^te^edinif « ut  nof^  imnnflp. 

Codixerit  Caldas  difid  iudf^,  ft.     »4« . 

(\  dominu^  alicui  iuraC-t,  fc  non  rentVb 

.5Ql^ugA  ^fiby teu  fim  ia  iiicccflbri*; 

yy  t  buf 

\ 
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5^(f  If.  Pais  De  Emphyteufi, 


bu$  u1timiBmphyieui«,talc  juramcn- 
Uxm  noo  valerc^ncqueobligare,  ucpo- 
cootra  bonos  mores  ,&  to  praciiuli' 
<iuiii  tercij.  Acqueexhtsfiatec  rcrpoo' 
■60  ad  fiindamemum  pnons  fcntcn- 
NaiT^  quod  in  dfiU  l.  %.  Ced.  de jure 
£.mpijyieuiu9 ,  dicicur  forvanda  elTc  pa- 
^a  i  concraheotibus  adieAa  ,  folntn 
<:protedk(loliM,(|ii«Ykioaltqoo  noa 
laboranc. 

.Qiiinto  dcniquc  limitat  Valifcus 
dtjute  Emp^tttt$.q.  2.  n  7.  uc  ibium  pro* 
ccidM  diaacbimiwnis  fentencia,quan« 
^fBsfimphyteaticareperitur  melio^ 
ftOyita  uc  Tvifi  ruccelTor  agnacus  often- 
dat  cam  a  fins  maioribus  meHoratam  , 
poflitilU  dencgari  rehovatio.  Pucac 
«oiin  aEqukaccm  renovationis  funda- 
fUnmcliarameiuts  •  eo  arganteiito,* 
<|uod,  ut  i1  le  Fcfercjn  otio  n  Ibus  Coofti^* 
tutior.ibus  eptfcopnrtitim  hujus  regni' 
«gentibttsdc  renovanonihus  Emphy- 
teu^icis  fic  mentio  dc  mchoramentis 
flAistsre,cujus  Emphyteufis  pecitor 
feaovact.NihHominus  cxularc  hodie 
h^C licnitationcm  ,  &  rufficerc,  quod 
nfesdeicriorata  non  fic ,  ut  dcbeat  rtcri 
f^|ivatio,docent  Garcia,  de  expenfis^c. 

Gald.  -ilr^4  q,  8.  m,  t^.  &  Gs« 
orsei  Pereira  diil»  eUtif.  %%%.  »,  a.  ubi- 
eetam  prohac  rcntcntia  rcfcrt  Oecium, 
4Mr/r/.  1^1.  Ipfc  ctmm  Valafcus  hanc 
fentcntiam  fcquitur  esnffflf.  «o».  »,  4, 
ybidicit  coiicrariam  obicer  cantiim  a 
fltfuiiTe  tfaHiumloco-fiiperios  allega»»» 
OX  Bandem  uc  vcriorenr  iimpleAmiff 
Fra^of.  diehdifp.  i+.  §.    ».  3.  Btidem' 
tpprobafarinCapiculi$,////>r4  num.  7, 
ftiemorati&  pro  Bmphyceufti>us  a  Re<^ 
0e:<€oii€oflis«'  •  N1M1  ■ogooboufdsprfif 
BoOow»  yluriiaiim  iovare  meliom^ 
monra ,  uc  rctK>tfatio  ^nceds^ebeat'  9 
SkiOc  cnim  fumma  aequieis  poHuIac, 
ssnovatto^dcnegctutv  atiscd,  &cradi'-' 
t^o^teod^C|ldas-ifi>a>^^  £}vi> 

fyf^pcmamj^xt^fMm  ojiiiitdrtem.tibn  > 
dib^cri  rcmjvwJotieiTi,  quarjdo  in  con-** 
0G£#ae  '£]ttphy<cctttioa  <  •  appoiicd'^ 


claufula,  quod  fihtta  Entphyrcun  rei 

bberi  addominam  revertatur,  vide<» 
nirapprobare  qaorondaffl  Sensconiat 
fentcntiam  ,  qui  a/Tcrcbanc ,  fi  tslii 
Emj>hyccufis  cfTct  notahiliter  me* 
Iiorata,  non  obftarc  illam  claufulam, 
^uomious  ponTiC  pcci  renovacio  ,  ea 
qaod-^meltoramenni  iuilam  «aufai» 
praet>canc  non  demicccndt  rem, 
ciauruiailla  intdiigenda  nc,nffladfiS 
jufta  cjufa  pctendi  rcnovatioiicm. 

Exiia<flcuusdi<fti$conftat,caufam 
ftn(>vacionts  Emphyteucicsc  eife  vaide' 
lavorabilcni  { liqittdem  vtxlkodie  daw 
tur  ca(lis.  ,in  quodeiwgctur  renbvadd 
Emphytcufis  finit,^  ,  ob  cxtintftas  gc- 
neraciones  ,  pro  quibus  conccflacft, 
Qiiifavor  co  ufquc  proceffit  >  ut  noii 
modo  compelliituf  ^dominus  ivnovare* 
officio  judicis.qikoi^Bonfupponitpro* 
priam  ohligationcm  yLltti  f4r  etitnfi^' 
nem^  ^.finil.  f  de  afiieff.  ^pfi ,  CaldaS 
de  removAt.  quxft.  fo..».  17.  verjf.  ex  quim 
hifStGfMty^ttt^decifix.n,  ve* 
rum  jam  hodtefusreoovatlODisitibo» 
nis  eife  videatur  ,  tamquam.  ^atrfmo*' 
nii  pars ,  ira  ut  pro  renoTacionc  jus  iii' 
recompetac,  uttradit  Gabricl  l>creir.' 
/afra.poH  Vsfafcum  cen/uUsKi^y.  n,  j»V 
qui alios reftrc.  '.•>•'  .■*'  , 

Quin  ctiam  pofle  hoc  iusr^iiovt.U 
tionis  lcgari  docet  Gama  dififtit.  41, 
"ufn.  4.  i<£  ita  ufu  receptum  cfl**  inf  hoc  • 
rcgno  tcllacui  Valafcus  dia*  ctn/HU  ' 
tmt.t^knm,  GabrierPcTeira  1 

loiopreximi  ciute ,  &  decif;  j». 
&>}.  rdqus  judicantum  fuiife  in  Seno*- 
tu  Bracharcnfi  refcrc  Caldas  de  ren»^ 
vtiione,  qud/i,  17.  0, 10.  quamv^s  fccun- 
dom  iof  cobmune  oppofitum  fequa- 
ttridei»  Calda*  iumv-t.  &  fiw-c^.  ^i; 
rttim.  zi.  icsque  fiVhac  rcgntf,  fl-^«^ 
phyteuta  ,^ut  er^r-Ultima  pcfrr^iia 
Bmphyrcua  nomindtionis  ,  nominaJ 
vic  jo  tcftamcnco  fucccirorcm  in  jure- 
rtfRovotSofiis ;  eoiApftic  cali  nominac» 
propria  aftfO  adV^H^  domlmiBi,  uc 
EmphycoT?nm  in  eofiflioVeC':'  $c'fi'  ti- 
lisfimphyECttM^^ltfglill^  Jtfi^tod-iHii 
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lirto,  velignaro;  domiQus  vei^  »lteri 
cjus  iUio ,  vel  agnaroilDveftnmm  fo* 
diTet^poceft  legautlailrevendicare  ab. 
ftlio  Emphytcufim  ,  ex  rationc  /.  i  c\ 
tdminttlitA  deUgMtis ,  quia  ubi  pnmum 
coepic  poiTe  illud  ius  iegari ,  cocpic  com-^ 
peccre  rei  veddioacio ,  &  bypocb«c&^ 
ria  pro  fote  y  &  re  legaia.r  SiciGabriel 
F«friia'M«  dteif.  jtS.  MBm,  f, 
mans  ica  judiGatum  cfTe  in  quadam 
caura,dcqua  ibi.  Idtamcn  fic  acci- 
pieoduiQ^flemoDeti^emDodor*.  4,^ 
«ic.4Kiivle|ec«r  fu*  reiK>vati6Bit«  «itl 
iMbiMr.,  quftjuxta  formam  inveftt^ 
turae  nominaripo(rct,fi  adhuccohcef^ 
fio ,  &  facuttas  nocninandi  durarcc,  ar* 
^nffento  /.  lec£ti«Mis  L  Ucm  au<urU 
fitr,§,  4fsd  inifieto,ff.  itnHJVstik  11  B9i& 

•  fihlveoiiirMsrboiicefla  pro.ano^  et 
iima,4||f€m>{facer  nominaflbr,  fol^m 
pottfituIcimU8Bm||iyteuta  lcgarejui 
renovationis  irai%orufn  hiic^umt  Sl 
i\  fuef M^OM^cfia  cuo^  liberaAcuIcate 

fcHffl^i;ikal>fitt  Kfi6f!ationis  efXwHa  pcr^ 
fobjeejRrafte» ,  ot  notac  idem  Gab. 
Prf  sAr^.  if  r.  n.  y .  NcC  modo  potcft  dr- 
^iiiBjus  legari  »  ted  etiam  OGWcedi 

Perbira  he*fn^»KmhkKm'f^»^,M^ 
ftatar  (ki^iTe^tcaeiw;}.    ^'<  . 

Illud  ctiam  notatu  dtgnom  e/^^ 
qudd  iictt  4e  rigore  jUri!s,tfbi  fShitae 
luntgoqofrationes^ptoquibis^fnphyf 

l^efllo;  ^iquBm  utrimiis  Smpl^teua 
}ii^j^bac;ieottraIfdctbr  cum  teiviii  i  do* 
inihi'^  »mo  ipfa  tivilis  pcrflefJio  do- 
«nihi^iKetraiiacnaturalemrac  ppoin» 

^utbaMlr«ppt£^<^e,  ac^jtfiq^ofiMl 

4(oUb^cfip<^e  ,8i  imerim^:^ta(ki«nefib» 
3«iMid  non  peiTiuT)  frai,  &  iecratii-eiui 
iHil^i^.lWOwWr^ninta  lacd  ^obat 
-iMiaii ,  <dliaiiMitWrf.  k».  i  iMu«.  4; 

iitt''d^wmt;  Aj-M^  bmlia 
4SlMMifii:hil»ium''finoie  fetiovattoi 
m  1h  Tf  ii^uhaUbfniidaitlricui')  ut 


tiKpnBteodeQstenoVattoQ^in  Emphy- 
teWlUfinit»  y  poffic  ejus  poffcfonem 
occapare » nec  reneatur  eaiD  dtoytca^ 
redomino  pofrcfTioncm  iirgredi  vo^' 
icnti  j  &  fic  minime  audiaturdominuj 
fc  fpoiiaium  querens.  Itafejudicaire, 
confiVaMUMa  'Hiifle  fentenciam  ioi 
fuprcmo  Sehatu  hojiis  rcgoi  teft^cut 
Gabriel  Pcreira  Jiifa  dec^.^t.  n.  vif^ 
Bandtm  fcnrfcnt'iam  probat  Valafc^s 
rpn/fiif.  15:7.  verf^  feptimo  ,  &  idcm  G%-v 
bf^Peceira  m8«  ».  Fuiulatut 
prinao ,  quio4iiioqai  IKM1.  po|lflb^9|iri& 
talis  agnatus  resiovacioiiem  Qipiifia|aii 
Cum  Bmphytcofim  ad  fe  reverfaA 
non  ita  facil(^  domini  rertOVetiCi  Set 
cupdo,  quia  )u&|^eadi.reod  vationeot 
€0^^t.tttBiqjttMnt  loff  io  M4  titjeH 
tocb^  alitk  «riidit  Valaibor^iliii» 
(iwas  imm.  31.  Ec  verd  «o^iciam  ftidhi 
pis  magoa  asquttatie  foffuttam^  t^o 
^omifius  renovare  cogicur^initara^y* 
aiis,  realis  fe  t abei>  ^  ot  lat^  .proba| 

fn^fufwmm^t,  r ^ * » "  -,  V..  j  ,  >  yi 
■  .  RECTIO  S ECUNDA.  •  v> 

i>'  i  -*  51 .  —  i.hnf^mnn^irfni''.'*  oc  p  xt» 

ii.-AtMMMift  smfhifmfih  mm^Akmi 
4iittfgff9nis  iii^iSfihu  ^^ikti4im\f»^ 
fitar ,  ^kxLf  fttmkm  iH^tej/fiWd  ^J»fU  fi^ 
mx  <umttf?tdmi  FJmphyMttitS^iU  ttrft  Bm*- 
ffh^ftfii  nmdimte^ffetfinitA',  ih  imiffiMlf 

it>  auid  deficiMt  ijtpre  (jmlms  tlrttf^fiJjUt^ 
ft^t)(i^e^t0rfmffi^.afi*i'lit.ip  ' 

iMM»  ifiemimtWfit  i  niniiilMkem 

fi  Hle  fiit0  fi¥(f  HdVftit^  EmfhfuSi 


JL2i 


Cui  i^mpetdt  i»J  rtHrvsthms  yifMmtdi 
^mff^trnfts  ttmiitMtitrnJ  frtJrtkMJ ftrft* 
.  fUt  -ttitcef*  jtoitur ftrmmmiMmm  (Itr^ 

fiimf  #.  «^»  •  • 

IN  hac  Kfuaftionc  lioc  gterrcnle 
pnncipiui?)  Uatuunt  DoAorcs  ,rc* 
novatiffoem  Efnpbytcufis  ooil  4ei 
fS:ri,tiHiiisperlbDi$,-qii^tint»  fovnuin 
'  invcftiCBTar  »  fta.  pritnae  concefliohit 
Emphytcutica; ,  fucccflurae  crant,  fi 
Bmphyteufis  nondum,rirer  finita:  fcu 
io  quibus  cepenuorar  qualitacps  reqoi* 
ibrmxtsfe!riiiiaiiiiii«dftltar«.  Aijhnicfc 
tontfiaacriigiilsim ,  fpeAiueomnitt^ 
Bjfcntcntia,  obligncionem  rcnovati* 
onis  agnofccntC  ,  Mol.  difp.  484..  ». 
'    Gatna  ^rf//»  %vi> «.  3.  Gald.  der  nw.  ^ . 
».  f}.  d^  ty^&GabKrenetrariln-»^»!! 

cfnaritHr^  (ftii  impUto^  f.  iocAti  poft 
Balduni  >  Paulum  Caftrcnfcm,  Dv;ci- 
ism,  iJeroium,  &:  alios  ,  quos  rcfcrt 
CalilaH  fiifti  i  aflcrentci »  fcmpct  eilc 
'  recaneDaamadprifnam  inveftitaraai 
lEaiiqaMl  l4A>atem,&  fundamenitim, 
»  cx  qno  rcnovatio  repulanda  cft.  Ratio 
%'cr6  eft,  quia  renovatio  flnirae  Emphy- 
tcufis  nitid  cft.aliiid ,  qiiam  jlrorogatio 
qasilam  prima»  inveftitof» ,  8t  qttafi 
ijaiKiciduano  iltiuf  e  tpgo  iiUtt><fiN%iam 
ilUus  fic^i  debet ,  nec  ulldc  pcrfono;  il^ 
Hm  pctcre  pdirunt,nifiqus  habuerint 
.^aliniieaioipfapriina  inveftitura  re- 
^j^ficaa^alioqpt  itm  iioa  eilbe  propri^ 

veftitortf  ,fed  novs  cuiufdam  Emphyf 
|euAs  conihtutio^  •^^^quam  dominut 

•      Vnde  i.^fcrtur  ^i^rimp'.»  fi  Emphy» 
^feMft!(^4M«i^l$^oadj||0i«Kem»eo  quod 
4«Bciane  ti ,  piro  <|Mil>n«  99ncefla  Mt^ 

Bfxm\ti\  A<ihcn  rcnovationem  »  ut  fi 
fimpSyteuris  cfac  conccfl^a  >  vcrbigra- 

cia  4  p(o  Xi(i9>^  ejut  d«fcfia{iei)tt^i(U^ 


taeohoi  his  defiitieofibar4i^t  jus  p^ 
teodirenovatiMmir^  edasi  fi  exceiiC' 
•gaati,^  con^AnguinetiiltaRpofleA 

ft>ri8.  fta  Caldas  dermov»t,  q.  %.  n.  1, 
«<ri/,  »iftfN»ndo ,  Molina  /«^r* ,  &  RcbcU 
lus///».  »j.  iS. ».  p.Cooftat  facil^ex 
^pra  iado  pritiapio.  .Katt.qoa^bdo 
Emphytcufis  fioc  modo  tmercidit« 
nulla  fttpcrcft  pcrfona  quac  habeat'qua> 
litaies  in  invcditiira  rcquifitasjfiqviid^ 
pro^terea  talis  firaphyitcufis Anita  eft  ^ 
qaladcfiitiliinr  |^on«iUitquaUtati« 
but  prcditc  A^oedic^qMQdfltaovatio 
Emphytcuthca  introdu^eftjuxtaid  » 
quod  tn  fimiii  difponitur  Ai.^.^mvVff* 
tnr  ^^.dt4<f»Sif  tBtidiem ,  tit  dfiiv* ,  'ut 
(cd.  praccedenti  vilum  cA  lnea,autcm 
legefolfiin^iGitnk  deliCH  bcneficfani 
rcnovttionls  ^qnandaconitefiiocxpi* 
ravit  ob  finiram  gcncrationem  ,  fca 
Vitam  ,  proqua  futt  conce0a.Q{ia« 
refi  fimphyteuits  opncxpiret^eiui^ 
modt-ca'tt&m  ,1deft»ob  fiftiW,gcllQf 
rationcs ,  feo  vitai  ^tA  qoair  fiiit  Cm»« 
ceira,fed  per  pr«dt^am  cadttcitttettii^ 
vef  aliim  i?ttufam,rcnovatiooon  de- 
betur.  Rt  h«c  vidctur eflc rcccpta Do» 
Aonim.(cnteoti2.,  quas,  tefte.  Caldte 
^Mft.  Aw«N<r4«t*:^ibldm  «dttitiil 
oebeti  .«eni^vatiOoem,  qualidoBin^ 
phytcuns  propicriilitiaai.gaQMi0i]d 

cKCtnguitur.  |j 
in£eKur  fecurrdo»  quando  £u}*  - 
phjpttiifit^oit  cficeira  provitOi  liQiot 
rC$-aDoaof)lio  ucriufquCkqoiMlriiomU  ' 
navertt,  quiultimfas  corum  rcrtian(^i* 
ric,  neminidebcri  renovaiioncm,fiiile 
iiliuspoft  adepcana:  Emphytcufim  fme 
JilMtif  dccndati  UaCalda9.^Af.  9, 
^tm$i90fitnim.m:4'iti'  fcfiilirfm-j» 
hac  fpecic  Emplifyteidim-  iQgfjedi  ad 
domiauanin  perpctuum,.etiainfiji/iaf  ' 
illeukirna  perfona  frarrem  relinquac 
fairrcdcm,vclalium  qacBocumqjagnaf 
toiii.iMhatk  4!|uiadaniQie  •tta.  Invcfti» 
tttfi^  ooft  poCetsuaa  cam  nQmiaajd , 
fratcr ,  aur  nttus  collateralis  poiTeflbri^ 
icdtantum  Hlius.aiitdefccndens.ut  co« 

CfgO. 
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fi  pcrtonx  habeoti  4^^'^^'°  inve- 
nitura  ire(|aificas,  ita  uc  j  uxta  ipfam  id- 
vcAicuraro  poiTet  fuccederc  in  Emphy- 
teufim ,  fi  coociellio  dutatet  ^  Uc  fupnk 
cooJlkiiimiis,  confequeiis  eft  t  ocaoa 
exiflcnte  fillo  ,  aut  alib  ddbendcnnb 
ulcimi  poireflToris ,  (ed  tantum  iratre, 
aut  alio  cQUaccrali^teaovauo  oon  do» 
•  ^bcacufi 

f>,  jOices  ^  frati!ett  liiiat  fitij  oltioifl^ 
petroniehabefe  quaUtacet  itt  inVeftl- 
jbira  requtfitas ,  utnflminari  pOiTec  dur 

rantc  inveftitura  ^  cuni  pateiitl  utriur- 
que  concefla  ciTcc  facuttas  nominandi 
^nooi  e^iiU)s|  quem  velleti  ac  proind^ 
.tix  Isac  tapice  noil  eftdndi  4  jure  pe> 
teodi  tenovationcm  poftmortem  fui 
fratris  ulcimi  polTcflbtiS»  Refpondci 
Caldas,  JiSfdij.}^.  iti^t.c^  iii  liccc  fra-* 
ter  oominaci  cligi  poflec  >  antcquaa;i 
tftei^  ndminarefut ,  actanen  nfatttinel 
iuit  ekclorus ,  alcero  AominaiOi  per- 
|>ecoam  manfi^e  ^xdufuod  i  ac  u  oua-t 
quam  adBmptiyccurim  fuiflct  vocatusi 
jOscjamin  coconfiderari  poiTcquali- 
'tacts  lo  ioVeftitura  re quificas  ,,uc  polfec 
'tiominaei.4  itla  in  ttatfe  damidac^ 
liofl  excioguetetuif  i  tiliiA  itieafolum 
dctur  f^icuicas  tiorliiilancli  liIiiim;^uo(i 
inceltigitur  dc  ^lioulcinli  polTdlot^j 
&  non  primi  acquiteOtis  i  Uti^ebttnl 
iiracer  n0m]aato»,&4itdmcb  E?}p]by- 
.  feufis.podefor<toefiiiiide<^^ 

poteft  cjus  fratcr  pcrtcndere  reiiova- 
cionem ,  quafihabeac  qualicates  in  in- 
vcilicura  rcquif^cas,  iic  oominaripof* 
let ,   ipvfiftitura  ^  ;^9Arf  nomma£0( 

;  ,Limitat  ver6  .fviiij^  (^utii^li^ 
IdetnCaldas  tii^d  <f.  9.         i;..  fifie, 
. .  iiifi  in  pras^i^as  invefticura^t^ta  fic 

fiJioi  lion  Muiy  Aoffit  oominan  ^l^ 
piqEfbda^^jluamoti^^  iljiorum  coi)iu- 
gutn  eliSffi^»  Cg^ 
fuiam  rcdditur  Bmpwteiins  traofitCH 
fiaincxtraiicum  ,  &:  (1  talis  irtvcftituwi 


am  peribnam,  qiiim  vellcc ,  atqile  a<- 


dco  fratrcrt),  vet  qucnilibec  aliUm  c6li 
lat?ralcm.  Vnde  jam  in  ftatrc ,  &  ca- 
ceris  coilaceralibus  repcrionctir  quaii« 
taces  in  in^eftitera  i^^ificidc,  oc  faomi& 
tiari  poiTenttfi  invefticdtadorArec}  pr6& 
indeque  ^  renoVatione  peceoda  exclu- 
di  nonpoirantijlixtapfindpiiimiapcak 
jadum.  \     •       .  .  ^     ,  ' 

Infehni^  cercid »  qiiaiido  Eoipby-  «^i 
teofis  cooceila  pio  cribdi  ^lbnitcam 
libera  faculcace ,  Ut  priiiia  pofBtnbmi- 
narc  fccundam,8c  fccUrida  tcrtiS.quiim 
voluerit,  fioicur  pcr  mortcm  ultimse 
perfoiix^^mpetere  poflc  jus  renova- 
tiooii  tamdd&endelidbasiilcimi  poA 
fcflbris^CUiilifciiim  coIIatefalibus,ifaad 
&extrancis  ,quos  illc  rcItqueriCJlcird^ 
des.  Admitrunc  hanc  iliationeni  Cya« 
tmdecifiift,  n.  7.  Valafc.  f Ist^ 

6.  Calda«  ie  kaktvtti, 
bcllus  d.  fj^f;i«.  n,ii,  ^zXxU^Sk 
infra  refcrcmtis.  Ratib  Conftii 0 di«  • 
^is,fiqui4cm  tam  confaoguinei,qtiaiA 
excranei  habcnc  qualicates  in  tali  invoA 
(lictjcarequifitasjoc  tiomf^arl  pofleot^ 
fi  jnvcftitura  io  t^tia^^t^EA  n9^^ 
nirctur.  "^"nftif  iiir-nj  ilbwMilii  ^  fueJi 
ccflbrcs  ultimt  Emphyteiitar,  ih  cjud 
Etmphyccufis.ftoiiur  ,  poflc  peccre  rc^ 
novacioneiii  j  fi  nabeaiic  qoialicatcs  iii 

i^^ut%f^i|iM&fifef 

qt|itc|Quseri^  Off^edeavi 
j^etcqdam  rcnovatioriem  difta?  Em- 
pnytcufis  admitcic,  non  folum  proce- 
dlt  in  Emphyteufi  profana ,  fed  etiam 
to^ccteQaJliq)^  teL^d]x.^f^Mi^ 

^ti]  quii  licct  .^t^ipb.yteufis  ficclcfmfti- 
a|  oon  folcat  conccdi  prohacrcdibus 
cxtt?M?qis,,t^9ifiahoc  fallitf  quando 
4icur.  .<;^|i  ,Ui'^  facultate  iio^ 

^amam,  h.  alio^.t^jitf  dotet  Gabriel 
Porcifairf//,  -Mtilt^*  .ac^indicat  (VjhhdH 

Cxteriim  utprjedida  aitiusexpli^ 
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Jjmta^fmft ptttre  ftntVAiionem ,  /// 

f  Vtrim  \,d  peteHdtm  reif^fmmiii^: 
!fbjten(isn0»  h*TeditAri.e  reffairaiur,  qU$d 
^^fit  h^es  ultimip^jftfferh  ISatden^ 

Ttkdtnn^  &  f>iferi,erfeniemU  Jetath 
Wt^ip,iU&  fetiil,  .  *.  •  • 

•  S^rtendo  Emphytenjts^fuit  cence^k  turk 
fa^uittre  mtmnAndi  <f»»mltbet  perf^nAm^ 
^eenimj^Uktitr  ^ nm  poffe  ^etere  tjns  re* 
m»Mf^i-kifi  qni  fuer^  lures  mltimi 

t  •rtrifmin  hoc  c^fu  f^^cist  effe  hxrrdem 
infiitntam^  ltc<t  itartdii*temtie»Mteptet^ 

Sefiountur  (BidMiiUight^tid  itfuit 
-ikfplurr  4firMn  ,  Ye^umilketitateiit  here^ 
dn  ,  v(  ^ktsfoffit  fHfet^  reMii>Mtie»eiie^£)i^:^ 
ihjt^t^mefthdred^tutiit.n, itf.      >^ ^ 

aubitm:  cft ,  'Mtr  <mi 
Knovatioiiaiii  |>fttfci«  y  '^q^^i^i^ 


i«o'dvatiods ,  fiui  non  h^cii  qualidi. 
tem  in  invemibtaVcquiirtaiflB^Ncc  fa^ 
lis  cntcflc  hii^eaab  intiltuium ,  vcl 
•abintcftatort:li6^u!m,  nifi  i-cipfa  has- 
'rcditaicm  acceprct ;  tum  quia  non  ac- 
ccptans  hstrcdicatcm  non  cft  rc  ipfii 

ncmo  potclc 

*»a,  nifi  acccptct  hWfcdiiatifAi  ^ut  aiifci 
cxomnium  fcfntcntit  docuimus:  crg6 
tacquc  rcnovatiohcm  cjus  ^ctet-cpo-'* 
'teft  ,  qui  ha;rcditatcm  rcpudiavcrii 
Ptces  ,  fufficere,  ^dd  fitha^^t  brimi 
acquircntis ,  fifc  irtimcdiatu$Vtt?cpA 
Sntermcdios  fuccelTorcs  ;  &ita'hon  r^- 
quiri ,  quod  ullo  modo  fitharrcs  ulcinii 
Jiibflcffaris  i  nam  4d  fucccdendum  \h 
Cin^yicnfiiia  hitrieahatiiWi  fatis  cik 
eflb  ilki.  tnoadbanledisdi  prlifei^quf'. 
rtntis,  ut  tisilitt&mmunis  fetJtcntia', 
.quam  multis  rclatis  fcquuntur  PincK 
iti  l,  t.  C od,  de  Itonis  mtternis^  p.  n.  gi, 
^f  »d fram* ,  Valafc.  de  jnre  Emph^ 

^^tfi.  xi.n,      d^  f.it^m.  n.  Refpofli 
deo  ncgando  airirmptum.  Primo,  quiii 
longc  probabilius  cft,ad  fucccdcndum 
lilCalfinEmphytcufim  cx  yi  invcAitii^ 
r«,re(;[aiH  clTe  hieredein  filtitni  poj^ 
feflbris,  ut  cumCuft1ofciil^.Mol. 
Thcolog.  &  alijs  probavinius  di/p. 
fiff.  r.  ». /.Sccundo ,  quia  afquitas,  c± 
i^SJS^*^  ^uit  qbligatio  rcnovandi 
nAfcaidi-Bni|ihy6&^fiari ,  folum  confidci 
ratur  irefpciflu  fucccflbruni  Mtftni  pofl 
fcffbris,  ut  fiiteituV  ct  /.  i.  permittiS. 
tnr.  f.  de  tijug  qirctiditns  ,  (jr  dfiivM ,  ei 
^ua  dida  obfigatio  rcnovandi  orturj 
babuic ,  qt  tradunt  Valafc.  cenfnit,  ni. 
te.-^  (^mm^rmaf/  Jafi.^.  J.?» 

^ -Gc^trbV^fli<'Vcf&dt;iictfi  Sf 
ttl|ctendarh  rcnovarionem  Emphy- 

SS.  «lc  provi- 

IS^i"^'/*^^'^^'  fimilitcr  cflc  hxhsi 

ab: 

fdlU*e  rcIatisa1?i|-t5aina  d^af  ji^.  „- 
J.«  Caldas  lat^ftanc  fcntchtiam  tjioi 
l^^^fi.r.^d^f^itevat^^W.g6idrtcni 
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Ihoflitatc  Accurfij  /»;  di£l»  §.  pcrmittU 

Hlo  CCTtu  dcduciC»  quod  mntp  feudo 
eb  cxtinaam.gcocranpnc  pptfdb.hae- 
^s.mafculMa&cl*  4«pck«iroii»Qli»« 

lJiribolas«aod«  vidctur  probarcetram 
hant  fententiahr^.  Sccundo  ,  quia  ju» 
pctcodi  rcriovationcm  cft  hxccdita- 
«uiB,  ot  hanccaodcm  opiiiioiidm  feJ 
qQ^stcaditP6|fo>fde  Anchara 
ijj.  &  vidttpr.coiin3rc  cx  A\^\s,jttl, 
fMCtdeMte ,  J*.  ubi  dicimus ,  hoc 
iaa.videci  efle  in  bonis  tamquam  patrU 
monij  parrcm ,  &legari  poifeftbjWCb 
» .  mo  Emphytcbio&cfgo  fpcAat  acWiaP- 
^ttip«b$iilcifan&ihpliyt«utie,qticm« 

Adteiodum  cxtcrabona  patrimoniaUa 
.  itliujr.  Tcrti6denjque,quiauc  aliquif 

poTit  pctcre  renovarionem  (jkhetre- 

prafcntarc  ultim^rt  :B(kiph]fteafi>ini 
gdod^ft  proprioni  hicredii ,  q w  tahs » 

•ii|'.iit^fic  defunaamreprarfcntat.  Ad- 
nittic  vcro  Cald.  q.  9.  »8. 
cumT^ccio  ctaftL  78.  3-  &  »»1«  » 
bc  quis  fufBcicntcr  dcfiinduito  Em- 
phyccutam  rcptacfeotiek.adhociiCfe* 
«ovMlaiem  petcrc  poffit,  6ti$efle^ 
quod  caufam,feu  titulum  ab  eo  habcaCj 
.  tft  fr&lcimu«  Emphyteuta ,  dum  vivc- 
rct,  iUi  donavit,  aut  lcgavitEmphy<? 
feafim;  undc  gencrtfiterdocet^nemi* 
BM*velfereooVitlonem  pctere,  qui 

mfithsres,  *ot  quafi  hacrca  ultimi 
EmphytcutsE.repraufcntandoiUum  uc 
outhorcm  ,a  quo  titulounivcrfali,aui; 
faltem  particulan  jus  obtineat; 

G  o  ncfafiafll  nlhitewlnniiftnllem»! 
**  «i,iismeecnonreqtiiri,quodTpeten$ 
«mwnitlohem  Emphytcufis  de  pro- 
.  fideftria  fic  hares  ultimi  poflcfroria, 
lewtfnc  Dccius*lat4  id  probans  dim 
ct»fiL  7%.  >t  Rippa  ip     »•  ^ 

flUf  toja  M.      »'  Valafcus^  t09f»itM, 
'    toJ.'  nnrfi.  t.  &  efnfnlt.  i>;7.  4' 
Themudo  Jecif.  71.  ""^-  y  Fragof- 
ami  j.  #.        »'  ^-7*  J5andeqi"«i* 


t^nttantiitidettTrtPt^etie  Barthol.  i»  d.  i; 

\.  ff.  de f^ii>ilep)s  credi(«rf4m  ,  quatcnu» 
dicic,  quod  ad  petcOiiiam  icnovatiow 
Bcm  Emphytcufis  concdra^^itil^ttani 
g8lijentfio«i»nadfluntMeot  cognflltl 
ultimi  p«fi30^rit,li^Bf)phyccufis^f^r. 
cogoitis  cOtMCcflaerat  j  ubi  folum  po-  ,  t 
ftulat,  quod-pctcns  renovationcm  ha* 
bcac  qualitates  in  inv«ftiti«-a  icquflH 
laa ;  quaie^  ciNn..qnaliisxi  hM^Mtti^Baw 
pottQtelUr^O  tnveAitura  Emph^if^fii 
ijoo  IwcrcditariaB ,  plaiM&  admittit,  cim 
quahtatcm  non  requiri  <ld  pctendairi 
rcnovationem  talis.  Btt^jbyccufis.  Ne-» 
quc  contrarittm  d(icw%fmd(§,perm^ 
fiOr ,  quia:thi!Miim  dictt;  ipiod  de^ 
diBnces  oltim^Bmpbyteuca;  poflbotpea 
tcrcrenovationem.  Itcm  npnrcqutH 
haercdis  qualicarcnn.ucrcodvatib  coit^»  ^ 
raogumel^ulcimi  Bmphyccuts  dcbea« 
tor  ,  decreveroot  ^wmoxlhxtm^ 
G^ituHt  ctrca  Empbl^fes  a  Rege 
conccfla$,quachabencur  apud  Caldai 
de  r?;ftfv</.^f  8.».  j.TcnetcCiatn  aper-  .  . 
t^eandcm*fcncenciam  Mol.  Thealog:^ 
d,  dtff,  4«4 . ». ».  &  plorct  pro  eodu 
ttfintCald«^.f'^fliliK  '  ■■^■t 
.0  /  Probatur  h«c  fententia  pcimft^  ^| 
afgumento  textus  i»  diHe  permitm 
titary  ubi  ioSiaqusB  duccoda;  in  propriQ 
fandum ,  qifj^^j|^ffif  ooccfliim  pct4 
foiMc,     orai .  e^^tiod^m^teituc 
ttoovatidebcre  in  peili)«t  ^!hqueiiti9 

flomini » in       fu  ^^v'^ 
requiritur.quod  talisdomlnus fichj5« 

tcs  aut  caufam  habeac  a:  ptitu»,dar 
mino  ,  qtll  iUud  ios  hahdsac;  ' 
do ,  quhi  teHovatid  oibil  cft 
q«amqua9dam.extenfio  i  C<  pi^orxJga» 
rio  prioris  conccflionJs . :  ergo  ut  pcrt 
poffit,  foliim  requiritur ,  Bt  qui  eam 
petlt.,  habcat  qualitatcs  reqmfitas  4«  , 
Invefticoca.  ,  proptcr  quas  .olthwit  • 
peieflbr  1  f^phyteufim  •  acquifivit  i 
unds  cum  adeam  acqnircndano  non 
fiieric  ncceffana  qualitas  ha:rcdis  i  ^ik 
^dem-.oonecat  EmpljytcufiS  haM- 
dlcahc»  tift^ibgB^tous  ,  confeqom 

■ 

s 
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%ue\  <fuia  fimpbyteufis  non  hsredM 

t,xr\-x  nullam-hibct  conrtcxTOncmcuM^ 
fcaircd.tate  t-^^t-^o  hbcr^  ,  &  ftne  caufa; 
id:c}tiS'  reniiviationcm  obtificndiui^ 

t4,  iHax;  ibnbtnfCa  fnihi  vlfdetor  loiogv 
vcrior  .  ac-^jjWttficviden»  ,  (}iuandoEiii^ 
phyicufi'1  tdlllVw  futc  concLir.i  pro def-i 
«ondenctbu»',  &  cor)(angu-incis  pnmi 
idf|tiirebt<9  ;>  nKm  -ft  Aaniiieniiotib  hi«(j 
«ttiis.  In  ()0i  ('iit^ic  lo^ottcur  Deciwy 
Mohna-:,  [litnque  alij  all^gati ;  cuv9 
•o>friin>efufrnodi  «nvcflitura  folunr>  ac-. 
tftwdatur^a  1  cwnjundioncmfanguini^^,' 
tttquis  -ad  ^lco»  Emphytcufim  cenTe-^ 
ili^«ol)«vfii^HiM}ui5Coikfaiidio  faetfti 
likaratio ,  ioty^lilaBi-ttkimas  Empt-.y^ 

^^«cuta  Einphyrcifim  aciqutfivit.ea  tanJ 
tam  abfqucr  qu^^litatc  ha;rcdis adaqua* 
tuoj  pra'lUt  fundamcntum,  ad  reno^ 
f:atidfieitt-e|urdcm  Eiophyteiifis  inP 
fidihicddaiii;-'' ''''       \v\ui)  ,    i  .rc-i 
Q^Tidoautcm'  Eflfiphy^fcufis  cori» 
'  cpfla  fuic  cum  facuUiic  nominandi 
^alnUbec,  perfonam  ,  uc  quod  pri«> 
ma  perfona  poflie  nomioare  fccun^ 
focmi  ceitismy  vo- 

^  kteiic,  non  eft  res  adedJiniim&fl».;^ 
inhicetiam  fpecie  non  rcquiri  qua* 
Ittatcm  haercdis  ,  uc  quis  poilit  rcno-* 
Tationem  pCtcrc ,  docet  Valafcus  M/h 
uM^t,  i57/iiv)f.  tiflereiirV  qiiod  nioa 
Mtelet  elfe :  de  defcendendbut  ,  ycII 
»fiofan:is^Ucecha:resnonfiiir,  ciim  talis 
J^phytcufis  non  fit  hacrcditaria ,  fcd 
toocu  iw  de  prov tdentia  ^  iic  itntl  com- 
^niiii  fcntcntia ,  a  qua  •inifnerito  ^ 
mlfi^tmtMM,  ^ioeat  leffitUbDpliaiiito 

Si^?  A%o.  ntpii.  9.  td  mrdium,  Vifri- 
Us  nihilomnuis  crcdo  ,  rcquiri  in  hoc 
•  twniu ,  uc  pcrens  rcnovatiooera  fit 
hMs  ulcimtf(piiiBflbrisr;iauc  AiIiiMi| 
mram  ab  rtlo  habeac  ,  qucmadmo* 
rfdm  o'pinattTr  Caldas  fmrj.  Quia  liccC 
tfurmbdi  Bmphyceufis  fic  tantum  dc 
]providcnci  magoam  t^raen' habctfaf*» 

«AiuWtt  -  'ts^oki  ^^mpiioixqr^tlumdiaH 
aa  a:^ 


encm  fangumis,  dUtinmdc/h  qoalica^ 
tem  fpccialcm  ,  iccl  rantum  homi/ia- 
tioncm  ,  6(  clctftioficm ,  non:vidctur 
polFc  atiqQcm  pctcre  ^us  rcjiovacio- 
Be»^/ni6firli«nl  «kiii(»t  liofldfatts^ 
ailiam^  '«aniGim '  ab>'  iUa  habcac ,  m<< 
trone  cujus  ccnfeatur  ab  co  eltMflus, 
utad  K-mphytcufidi  admitrntur.  For- 
td  auccm  ia  hac  ipccic  fudicijcc  eiTe 
liaireilnai(iti|Hiiitiimvt)«amYis  ^«ce^ 
ditatem  ndn  Acc^ec,  ciim  eo;-lp(b;^ 
quod  cfl  inftitutas  haeres,  fuffidCDtec 
vidcatur  cle(flus,aCDominatus  ad ta<* 
lcm  ^mphytcufim  pdmenovailQnem 
©btincndam.  ,  '  .  3  .  .  :  »  r 
•  ^  ea^licflta^  ieconda.  ^Sfitteiitia ,  ,4 
tefpondsxur  fiiqld  ad  fundamonia^- 
quas  pro  prima  addu6^a  funr.  Ad 
primum  petitum  cx  Gloffi  Accurfif 
in  dt£i»  $.  fermittitHr  ,  rcfpond^  bcn<( 
Beciiis  djmfilijt  fitb  n,  jtf.eaiiROI^ 
lampoflc  dupUcitcr  expenL  Primd9 
ut  pcr  h^rcdem  mafculum  inieliigai 
filium,  Ucccbxres non  fit.  Qaxexp04 
fiEioeft  conformis  cidcro  Accurfio  /• 
i»  ex  fiii» ,  §.  ttlt,verh9fineh*rcde  ^ff. 
rr^/Al<iiMi,Qlnomn.fideicoiimim  ' 
lelinquirur  fub  qondinone,fi  ii^ituiii% 
dcccfllTit  finc  ha:rede,  ait  deficerc  eam 
conditioncm,  fi  adfic  filius,  quamvis* 
lixrctnon  fit.  Sccuxicio  ,  ut  -fi  intcllt-> 
gatnrde  vero  luerede,  folum  prooe« 
dat  in  feudo  haercditario  jiiefetaiefi» 
mam  inveftiturnc.  Ad  fecundum  re« 
fpondet  idem  Decius,  quod  didtur, 
juspetcndi  renovacioncm  cife  haerc*. 
ditarium;intelligt  debere,  quando  de- 
fun^hnvex  cuius  ^fona  nitiMCio 
poibotattir,  6:udum ,  autEmphyteufusi: 
habebat  |urc  hacrcditario  ,  fecundutn- 
formam  inveflitUrae ,  idelt,  quando 
Emphytcufis  ctac  iiart-editaris  :  iecua 
autem quandO^lbldfiit  emC  es-p^^* 
&  providcntia.  Quic  relfMMifto  mi- 
hi  placec.  Ncquc  pbftat  ,  qu(>d  cti- 
am.  quanjdo  Emphyccufis  non  cflhx-t 
reditariavpotefl  ulc^mus  Lmj^hyfcuc* 
feliiiquccc  jus  p.a;a(^  ri^ug^^ioiisn^ 

'  tmi 
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ttoi  cx  fiHjs,  quem  elcgfcrit,  irno  &  pef* 
fonx  cxtrancx  ,  fi  Errjphyteufis  ad 
cxui.ncos  tranfirc  poccrai;^  Naaii  hoC 
|us  (um  tetnperis  ell  inftar  illius  }uris» 
^i|od .  ti&beos  facultatcnn  DomiDaB<B 
^  ^pfiy^eufim  tribuit  pcrronac  no- 
inin:>ra;  ,  quod  utique  hcrcditnrium 
|iOD  cft ,  ctiam  fi  nommaiio  fiat  in  to- 
Aaq\enta ,  ^  potett  accepcari  repUiU* 
^ra  haireditaYe  liomtiU|piiS;9  ex  onsr 
Siiiim  fcnceotia«  Ad  tertium  dcfoique 
rcrpon  lcturex  codemDecio  j  ncgan- 
do  jus  pctcndi  renovationero  Emphy- 
teufis  non  hxrcditaria  fuodari  in  rc-» 
pr^  fcQtaCiotie  ::vlciim  Bip.pby^t# 
per  roccfi0iott«ai  ^redicafiani  *.  difn 
fetif  fi|»qMod  in  pctcnte  rcnovationcm 
talisEmphyteufis  repcriatur  ilb  qua- 
litas,  rationc  cujus  Emphytcufis  ad 
ipfum  uLiiqiuaA  EmfhytiBuum  per* 

• 

^ytr^m  k^fdi&ut  extfaneh  comfetgt, 

..  Jus  renovattonis i  exclu'ts  Citi^-  -.  •• 
Jtn^utneu  ultimi  Emfifjf*  , 


!  r: 


< 

Si  Emphytettjis  fuerit  (impliciter  h4* 
feditifU^  comfetit  jus  renevatifinis fir 
lis  b  tudilpHS  altimi  Binfhjteiatt ,  m(9f 
fts  tmOm  itti^  nim't»itfmgtAmds.m 

•  ttH^linteUige.cm^mtdaMijmei 

.Mfattttur  H.ix»  '  '\ 

*  •  Si  Ewi^jteiifis /aiMm  ejfet  Hsnib»* 
fk  mifte  ,  m-mugA  p9  defiettdentrhi 
j^wedUms;  &  Mtumiu^ft§^  {•libmttm 
^^$f»etii4redes  eKtrine$i'i  iun  competit 
ffmiiuie(tdihiuiMfidAtuextfmui*»viim. 

SiBwfhpeuftt  fitefitfilhiit  defetnh 
^0^  yftttufittrk^tmm  tuLetftiefm^ 
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Ut  co7)C((ftj>re  triluj  fi^yfefiiscitfnlihert  fnm 
itiltate  nominAtid':,  lompetit  rtmuntie  kire* 
jithas  ultim£ferfoiii^  Hcet  fint  exttipeit 
Jiiiiue  fnfermttnr  qitthuilihet  iieit  hmndi^ 
httSfUeetfmi^Biii, »,  »9« 

tfeefue  <ifjrtet,  i^nhdtn  leli  Ernf  l  yffti» 
fi  fi&it pnt  meliititiiitesib  tiU  uitimttfefi^ 

f(,lli.  «.  JO. 

.  Siiimeti  di^4  MUttnd  ferfon  jus  riii$m 
Vitiouii  donaffet^  iut  legiffet  iiicui  <r«# 
hredi ,  titi  ditutirieLifttiiegetirteeiiifei 
fUrenovitio.n.^t.  1". 
.  Si Emphyteufts  ft  defrevidentii^qu£ 
eid  iSftfuufis  irtnfire  nen  fofit »  ctmfctilt 
ttMHpetie  ft^f  etufanxuineis  itltimiferft^ . 
tmkekftltihiistfuilititem  in  invepituniiif 
qniftm^liett  hertdts     ^bl*  -y 

S£cundadubiratioeft,  utrum  .h^ 
rcdibus  extraneia  coi^pccat 
,    redovatioilisyexcldfiscottfangul^  . 

f^eisultimiEtiQphyteute,  qui  harrcdei 
nonfuerint  ?  Rcfpondco  ,  &  dico  prfi^ 

ind.  Si  Empfiyteufis  fucrit  hgrcdita» 
tjaiimpUciccr,  percinct  jui  feooiratid^ 
iiis  ad^redes  ultimi  poflciloris » t^vAf 
CiioqoeiUifint,&  cxtcri  omnes,etlaitl  ^  ^ 
conranguinci,cxcluduntur  Ita  exprcC» 
Rcbellusa. ij.  q,^^.  »*  jj. CoB-^ 
^ntic  Mol,  d.4iji.  484.^  -1 .  ^  videtur 
tSc  coiiimunit^bmea^tllCMtiOi»  ili| 
cxprcflc  a  DD*  tradatur  ^  ut  eic  fequedy 
tibus  confkabiCi  ProbAturfijcil^cxdti» 
^lis,  q«ia  rcnovatio i|s  tantum  compa^ 
l^ic,  ad  quo$  J^pbyteuflf^iui^ainvellir 
turapadevcnirec^  HflOiidiim  ejI«|oc  % 
llit^genefMi0|l^4!tO  quibus  fuit  coi^ 
fSefla  ,  ucinitiohujusretlionis  probt^ 
tumeft:  Emphyteufis  autcm  fimplici- 
ter  hxreditaria,fl  nt>ndun9  ciretfinic^, 
jfolu/n  c%  vi  invcftituraB  d^v^te  ^ 
$9f9tt  >  &  debiM»  a4<<l»(mfi  ntMi^ 
•pofli^oris  ,eciamfi  forent  prorfus 
tranei:  cfletcnimparsh^rcdttatis,  Ifr 
iamquc augerct j  crgo  ipfis  tantum  hgff 
rcdibus  ejus  rcnovatio  corapctit  /  ca:^ 
teris  omoibus ,  etiam  fanguine  CQpf 
itinAi^B[aii8,exclufis.  .\ 
...  ,  Ptm  IWSWftdo.  Si.%i|ijytcu(is,| 
"     Zxi  folum 
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544  .  Pars  JDe  Emphyteufi.- 

<blam  eflet  hxrhi iraria  mifih ,  ut  cofli^  ;diUm ;-&idfcendo,  quod  ca  firiite',  Ctf^ 
ceda,  vcrbi  g.r.n\i ,  1  itio,  &  harredibos  perit  renovatio  hrtrcdibus  ultimi  Em- 
ab  codcJCcndentibus.vcl  deejusfami-  phyrcutaf,  fubca  coprchendit  Emphy- 
ii.iituncAufiimus  poilciror,  inquoEm*     teuAmlibera:  riominattonis,quam  iim* 

phyceufis  finicur ,  folos  extraneos  hm^  -  )>Udrer  hsreditariatti  exiftitnat.ut  jatxt 
icdcs  relihqoat  C  ttc  qaia  .fitijs  caruit ,    itipra  nctaEvimtis.  Ec  hxc  cft  «tii  mciis 
fiecafiquem^ecirangQincum  hxrcdd    Rcbcin  prbitim^  cicact. 
fcliquitjvcl  quiacx  lcgitima  caufa  fili-  Fundamcntum  hujus  rcfo!utionis 

oscxhTrcditavit  ,&  exrraneos  inlH-  conftatfatiscxdidis.Namcumad  fuc- 
luii^non  compctit  renovatio  taiibus  ccdcndum  in  ejufmodi  Emphyteufia» 
hmtedildui  <xtranetl ,  ut  cicart  Vo^o^  iqiiandiu  durat  ejus  inveftitura,  no  p^ 
res nocant squianimtriim  tales  hai^rc*  ftulecurediunAio  fanguints, (^dtaorS 
dcs  c:ircnt  qiMlirnrc  rcquifica  ininve-  norTiin.^rto.fen  clc<flio,impcrtificnsefl' 
(Ittura  ,  iit  ErDphyrcufis  ad  cos  tranfi*  qualitasconntnguinitarisad  pctcndam 
rec,fi  nondimi  timta  eircc.  Ncque  ve*  ejusrcno.vationc ,  pollqua  iinia  clli5c 
ff6 rtalibiis hseMdibuS  hao  racione  tx^  pocius attendi debee  ad  qual kit^hg^ 
clofi$r  venovafio  dchcbicur«Qnran|ui«     tedis,cu'm  eo  ipfo,quoll'^iiiselMyifCti*^ 

ucisciufdcm  ultimi  Emphytcuta: ,  ut  *  Cds ab uttibio  Emphytituta,ele^iusab 

behe  Valafojs  fpw/w'/- +.  cUiji  ;eoccnfe.ituradtal6nVEmphyr(?afmi;& 
carcant  quiUr:itc  hacrcdis,^qu£  }u)((a  fic  habercqualicatC',-quie  juxtainvciU-  ; 
fbrmam  iDvciiicurae  requuicQra4  foc-  turamrequirituradeam  obcincndamf 
Cedendiiiiiiiiitaleni  Efrtpfliyteufimiiiift  quodfiiiHcit,  uc  renoyationcm  poftu» 
^  €mtd'£rnp!)yreufts  foidet  co  modoc6*  lai^s^biritiEx t|tiibti.s  ira  judic^rum eflo 
cefla  pr  i  cn  iicrvanda  -familia  primi  pronKorcuItimi  poiTt^dbri';,  a  quolia:- 
Emphvtcutit  |UTCtaea.qu«'anobistr4*  rcsfuitr  lnllittJca\non  obrtante,quod 
ditaruni  J'//',^./*'^/.  i.  </«^.  «  "i  cflctcxtrartca,  cellaturGam*6cValaic, 
V  ^  !  Oioo  ^terclDb  cStE itvpihytenfik  fiiM  iW. fiftd  eit,  Ma«tit»^  vero  procedic tra« 
dnRoiddii^fflP0^deBi:i«,1itf:Camen,dta9  dicarcfulutio,quandoinreEmphytett« 
eSt«^neostra!n(irepoflic,irrcoceflapr6  Cicafa^sefuDcmeliorationesnonpar- 
tl^bus  perfoniscurh  libcra  facnlrate,         vi  momenti  adhjiircdei ukimlEmphy- 

prima  poific  nolDinare  fccundu ,  &  ftr<i  tcutse  fpedanics',utnotavitGam.fl/.<^rr, 
eundacefCiamir  quani  ^v^btueric  ,cund  3^6. 9.7.&ccnfueruocSeaatorc$rrgii 
Wiatfimpfe^ufi  pbr  i»i«fteiii  Ultlcirt{i  ia  Capici!tl1s>>.:»ifc>iiftiii.*^i&ffEmpfay. 
iK^rone/competit  renovatfo  bMdi^  .  teufibus  a  Rcge  ad  ccrcas  vicas  coocd« 

■bustalis  perfonrrjicct  fint  extraneiJS;  fis.  Vcrum  &  frni»na'-talcs  h>eIioratio- 

•praEfcruntur  quibuslibct  nonhafredi*  ncs  fa<?la:  fmt.traditarefoiuiiofuiiintt^ 

-bus  ctiam  agnacis.lta  Vfllafcus  4.  c»»^  daeii  ,  quamvis  iiididis  Gapitulis  dit 

jnlt,  <57.  Jir.!«;i3aflttiif^^«.  f.tC^  eBcitr^«iebei^tDaA«coci(^tiMmM^ 

liit^en^i^.fj^^nAii^Pttf^t.  tm^  iMiffi  proximiori  c5fanguineo  ulcimipofl^pl*  • 

<f4. 4*  «.».•    ^  ali|  :cftquc  de  mincd  foris.  Quod  iDilpe<Jie  ,  dciqsaMqui» 

•Alfexandrr,  Imcl.  Hipol.  &Rip.quok  mur,nonYidcturiati^f>robabilc, ^ 

*pra?cltatircfe*unt  ,quatcnus  aflerunti  -?-'IntcIhgc  vcrufiir^^di^^afxk^foiutio^ 

polfc  h^redes  txtraneos  runovat^oi)^  )iem,  nifi lilcimiisil^Bsphyceufa  |u&  pe» 

pete^e;  C^d^ibtelUgUfiliAiiefl;  ^an<i  cendlcepovacjio^flm^ilaoalKUv*^ 

d»-E?bphyci.tiliS  tfde«cH()f«»»i««bft«d  |:aflVtalicuinooha?i?eai,\fiv«JpS6af«i» 

pdlerac,  joxt.i  fnrmanf>  invcfiitura;  'E-i  neo,Cve  cxcranco.Xiiiicenimialls  do- 

Ilhdcm  fehtenti.im  ccnet  rc  ipfa  Moli  nacarius,  vcl  lepatarius  rcnovationcm 

d.iii(^.A^\,ft.\.  ubiloqitcndo  deEmt  |>ecena^«D<)rtuoEi»phyceutijaMtit<5jndus 

I .  phy cM:i^foca6Hftatt^cto8r;|i«ce«  pnt  rttpcaBtondu  ihwfaitilMis  i  qt^ 
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fHlml  Jui  ita^llodie  ceQfetur  proptium 
-olrtaii  Enophyceuta;,  uc  iilud  poflit  do* 
-fiafe,&iegarccuilibcc  perronae,  quac 

ti]lfl  iDveftiturara  fucceclcre  poITecin 
iDphyTcu(ii)9,fi  tiondum  cttet  finica , 
«ccnmGBimi,  Vaiafeo,G«ibr;P«Mijra^ 
ali|s  notarimvBliA^0iadmii,mim, 
ti.  Vndccumcam  confangutneus  ul- 
timi  Emphyceutac ,  quam  etiam  cxtra- 
fieus  fuccederepoiTdcin  Emphyceufim, 
^qaa  hfc  loqQtfnur  ,  conrequenaeft 
^Ue  illi  diAum  jus  donari ,  &  legari  f 
acpromde  talem  donatarium,  vel  lc«. 
i^acarium  ,  ipfis  hsredibus  in  petenda 
renovationc  praeferendum  eirci  qoem* 
«doioduiir  fer^  in  ipdciedocet  Gabriel 
Fenir.  tUcif,  ^i.    4:  &  7*  Quod  parl 
rattonc  dicendum  eft,  quando  Ei]|fjby« 
tcufis  cffet  ha:rcditaria  fimp!icitcr,qoia 
in  hoc  cafu  jus  rcnovacionis  cfl  fittipli- 
cicer  hasreditarium  s  ac  proinde  icgari 
IMKeftCuUtbM  perfbnFflS  ,  quemadd90« 
dum  i pfa  Emphy ceufiis  pOKt,  fi ia  pcr^ 
fona  lcgantis  non  fintrccur ,  ut  cradidi* 
musdtfp.^.felf,  7.§.  ^&difp.^.feei.%.n.if, 
Dico  quarto.  Si  t^mpbyteafu  fic 
de  providentia ,  qus  ad  eKcraneos  crSf* 
ire  ooo  poi}t,taiicoaftiiltaciM|i]ieCfl 
iut  renovattonis  foliscofSMigtiiiiifgiil* 
tlms  pcrfons  habcntibus  qualitatem 
iuxca  formam  invcftiturOB  requificam , 
fivehsredes  fmc  ,  five>non  haEredes. 
ll«c  cifc  dSmoois  feotentia ,  <r  conftai 
apertd  cx  ha^enus  di^ts.  Vnde.A 
Emphyteufis  eifet  conceifa ,  verbi  gra- 
cia,proTtcio,eiusuxore,&  uno  filio 
ucriufqi  quem  ulcio^us  eoru  nominaf- 
let ,  tuoc  permoneni  iUioafilij  uicim« 
perfon«  ,  eioa  cant^m  lUi^ ,  velde* 
icendenttbus  renovatto  cotnpcijt,  uc 
eonftatex  di<flis fH^fn  ».17.  Ncc  opor- 
tcc ,  quod  fim  h^redcs  ,ut  tradidimua 
f .  fr*eedtmt ,  mm,  %%,  <nm  ^^^,  St  au- 
lamoffK  coiiyliMftil  eadem  fiirfl», 
addiu  camen  claufula,  ut  tn  defeftoiki 
filij ,  poflec  ulctmus  eonim  nominare 
qucm  vcHcc  dc  fuafamilia,  cunc  vacS- 
te  Bmphyccufi  per  mof-cem  calis  no- 
inMiact ,  poiTiiiiteittsfitii  ,  fi  eos  reliii* 
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qttift,  Y«l  alH  ^oraognlQdfeiiovaiip; 

ncrapetcrc,  non  aute  h;rrcdcs  extr»* 
nci.cum  hi  non  habcanc  qualic-arcm, 
quajfecundum  formam  invcftituratad 
eaui  Jvmpbycenlun  requiritur. 


Cuinam  ex  filijs ,  vel  cQnpiyigutnvis  rft- 

,  fynt plures  JfiUi^  veltenfin^mnei  \ 
Wittflki  Smp/)fteMtd,quii(Utm     ■  ! 
.  Ujupretdiaspt^ 
1  '  *  remvatiomm. 
.fiUrei 

IIL 

Si  ultimns  Bm^teutA  in  af»  frepe-m 
fte  jus  petendi  renevttienettt  freelegt^it 
tmifittmmit ,  HtaUfii  prdfereieimeft. ». 
jj.  . ...  i 

Mt  idem  dieendnm  de  jiii§\  qiiem  tkU 
Emphytfuttneminevit  in  ]we  renevstio- 
misipeteJlfneHlis  nemindtie  feri  tam  pef 
mtiimtmm§timtk€m,qn}sm  per  dOtm  i/h 
tefviv§t,§§dlimit,i$, 

Sipr^edmm  Smpiptm§mUlim  ex 
iijs  neminMvit  im  jure  rentVMttenis  ,  pe^ 
tefl  deminus  eligere  ex  illis ,  <iuem  mg^ 
ilierit,eia0e  En^hytemjim  renevere,  etittm 
fr^tmd§fi§mmmmtm^»i§ ,  ^  'jmeUfedt 
Jmieri.n.  34. 

^iEMphyteujiserettrenfHtrigadfjudf^ 
i^t  dtfamiitA primi  tcifuirentis  y  tunc  de* 
fcientibns fl^s  nltimi  Bmpbjteut/e  ,  ccm^ 
pttit)m  reit§v§thiiitfr$3iiiia§rieenfenfui* 
mte  :  tfuid  ,  ffinplmref  ^^dem 
ffeximitris^n.  jy. 

Et  fuid,fimitim»s  Emplytemtt  defiilfi 
dtmttsre/ifuit>H.  ^6.  ' 

PmtteUnr ,  &  exelmditnr grevis  qm^ 

d^»yjtmee§mifmftfeeMm^tfHeMes 

If^&fecjif.  .,  - 

j^fiimntit  renevetienis  tmfhyiei^  > 
fnitA  ntndividitur^  ne^ue  in  colUtiemm 
mddmitmr ,  iicet  Emphjtenfsttlis  ijfet^m 
223  / 
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II.  Pars  De  Emphyteujfi,= 


fi  non  efct  fiiiHt ,  dividtnii  foret  illias 
/tfitnatio  ttfterfH((tJj»re)  BmfhytntfA  di* 
f^a(ii.».l%,  '  '..ic 

I.;       .  '  V    '  ""-■>'•■ 

TErcia  clubic*tio«ft  v^aiiiiam  tM 
filijs  ,  vel  confanguineisrcno- 

vanda  fit  Eaiphyitufis ,  quando 
fontplurcs  fili|,  vcl  conrangutnei  ulti- 
mi  Einphyccut£c ,  qui  juxca  fupradida 
poflcnt  renovationem  petere }  ot  Vv  g, 
quandoEmphyteofis  embflere^Htaria,. 
&  ulttmubErnphyreuta  piurcsfilios,vel 
conrangiiinco<;  rcliquic  harrcdcs;  vcl 
'  quando  tbcrac  conceiTa  pro  uno  cx 
is,  vel  confanguineis  in  oltioMi  vita  iio* 
minando ,  per  oijus  mprtemfinitaeil^ 
Pro  rcfponfionc  fit  prinna  afTertio,  Si 
,  ulttmusEmphyrcuta  jus  pcrcndi  reno- 
vationem  prarlcgavic  uni  liUorum  ,  is 
c^teris  prsfcrcnduseil,  utperVaiafo 
.   <tiM»e^¥likmk\m'- '     &  Gabrie- 

tiS.  n.  i-  G-  5-  qui  tenct,  jus  rcnovnti- 
onis  lcgiri  ,8:  pra:lcgari  poirc  ,  maxi- 
Q:cia  hocrcgno,  ubi  id  cooruc.to4ine 
receptunn,cira  affirmapt  :  eaiideili  ^ 
cqntiam  iccundum  )us  cdmfifi« 
lafon «  AiHi(flis ,  Antonlus 
omcs ,  Zi.  alij  apud  Gabr.  Pcreiram 
di{iAd(eif,vi%,  u,  ).  quibus  adde  Dcci- 
um  d,  ettif  7%,  &  alios  ,quo$  ibidem  re^ 
Hicec  oppQficuo)  doc^  Caldat^ 
^t^iL4i.%i,m^%%.  &  idemeric  dcfilio, 
gucmuItimusEmphyccuta  in  dido  ju- 
rc  rcnovationis  nominavcrit ,  qui  pari 
latione  catterispr^fi:recur,utperScna- 
t^tiBS  Bracbar^tifis  io^uodam  ArcllcV 
«lilpd  ad  verbum  feler(.Ca]dasi!^«Mi#!> 
yja.  q.  %  j.  num.  to.  uhi  cenfucruot,  de- 
fcrcndum  cfTe  cjurmodi  nominaiiooi 
fada;  in  tedamcotoi  qua^  quidemftmi* 
Ut(rr  vatei;et  ,^1  ^erfC  ioteryi  vos  i  pam' 
didjkm  jos  reoovatiojpis.vetiam  vat<iB 
.Viyot-dooarlppteQiUC  probacGab.  Pe- 
rcira  d.  decif  -^^.  n.  6.  ubi  juytahaqic 
lcntcntiam  judicatum  cfTc  alHrmat.  : 
.t-.Sccunda  ^flcrtio,  Quando  ultimus 
E^Yiphyteuca  plurcs  reliquitfitiosrquiji 
l^i^oc^ifii^.rim  nmiMi: 
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retipotcft  donimT*  cligcfe  c*  ci.<,e;u^ih 
malucric,  cicjuc  Emphycetnm  rcno- 
varc,ctiam  pra^fercindo  tan^iiianf^maf- 
colo^  &  juoioi*eiA;feoiQri.  ilta.Caldas 

i  quibii&  locis  pro  eKdem  fen» 

tentia  refcrt  Baldura  ,  Palativin  ,  Psri- 
fium»&.  plurcsalios  ,qui  ciiam  in  fcu- 
di9iajdfnictuntp£>^  domtoum  inpra:- 
jmdioiinii  marcntorQiftrfcestinam  eitt<l> 
dem  gradus  .admicccrcjquando  fcu» 
dum  pcr  mortcm  ultimi  vanalli  ripcri* 
.tur  noniobftantc ,  quod  attento  jure 
^udorum.  tccmina  noo  fijqccd;;t  m 
iidem  »3laeis  aliis  ^faditiFrsgoii 
r#^}.      14- 9«  Fundft» 
menium  cft.  Prin^o, quia  OEmphyrcQp 
ta  cx  dominica  cOceffioncfacuIiatcm 
tab|Ctcl»gcndi  filium  ,  vel  filiam  pro 
IbkKarbitrio ,  uc.  io.  J&m phytcMfjm  fuCf 
^ai;  e«iipfe{dahptniii'fifiit«.^n»£tii« 
phytftefi  fimilciBr  facultarieni  non  ba^ 
bcbircirca  rcm  /liam,  ut  cx  plnribus 
pari  jure  rcnovationem  petcntibuselir 
gcrci{k){rit,qucm  nialuerit.»  Sccundft, 
9ii«MMmreiiovatioEmphytcuris  ;ooQ  . . 
«lflb6acar«xrigor«  juri:« ,  ied  tamtidi 

cx  asquitate,  fcu  ex  oiTicio  judicis  in 
fola  asquitatc  fundato,  ipfa  ratjo  poflu- 
lat,  uc  falva  caii  aiquiiatc  .dominus 
quaipminiroeigiaiYetur:  igitwhoc  fair 
toi|iillii%Iini|i]^d?bec»  uc  ez^afiboa 
poflitgratificari ,  cuima]iK9:it  ,  qtipd 
pcrmulcis  cxemf>lis>inquibu!>c(lIocus 
gratificarioni  ,tliuArac  CaIdas,^/f7/<  tf, 
1/.  j*.  *•  iz.  6"  <l»\%':*  n.  74.  F,x  quibus 
ica  iudicatum  fiitc  io  Curta  Bracharen- 
fi^Utconfiacex  Arcfto ,  quod  ad  vqcK 
bum  refcrtidcmCald8si/^i'7«rf/?.  17, 
</?.  38.  ubi  Icgitima  deccrniturrcno- 
vaciofadl^filioc  juniori  ulcimiEmphy- 
tcQii^^  esdufo  6Iio  mafcutp^  St.  alc.era 
filia  maiore  teu  „eo  quodciucor.epf 
domimis  potueateiigerp,  Cfcgracific»' 
si,  cui  vcllet. 

Tercia  aflercio.  Qjiando  Emphy-  «g 
tpwfi»  iuxca  formam  invgfiicura;  noo 
mVtfMi^  nA  folosfiUiM«iSc4dbeii» 
dfifitfrs  afiftoicenMf^^^iKaiifitt 

poco- 
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pbreratadalios  de  illius  famUia  »tunc 

«lificientibiis.lUiis  ulcMDi  £n^pl^y(«iH 
cae,coiiipetibiDsrenQfVStj«ni$  proojft 
mioridonfaoguinco:  fi  aucem  fmc  pfu? 
res  ciwfdcro^radus  proximions  .cooi» 
petitci,quem  ultimus  EmphytiJttCa » 
yeldominuArclegcrit  ,^uxca  pcoxiro^ 
didla  io  dtf&bus  prafcedeAcibus  jiflbr» 
€iku)ibus;  ex  quibus  ha:c  ultima  ptrii 
prrtfcntis  aiTcrtionis  ra.cis  conflflt.  Vt\- 
orcm  vero  parrcm,  quod  fcilicct  rcno- 
vatio  in  propofico  cafu  compctat  pco- 
.  sf Aiiofi  ponrapguineo,  «cadunc  IHcius 
M*ilL;>8.*lr».i«.Pra;poiicu8 ,  AfHidisift 
|Jtj^qnos€ifeaCybreqoiturC«aldas  de  re^ 
P0iidt.^.  %  n-  %0f.&  q,  \%.  n,  %.  ac  faepo 
alibi  $e(lque  prorfus mdobicata  cxil«' 
ia  generaii  juris  rcgula  \.  ^quod  quando 
filitftsruotiracBii  AOinifMfeolieAitos 
2c  indefinico  ,  ut  familifB,  gcnerisv 
cognntionis,  dcrccndennum  ,  &c.  ih* 
Cclhguntur  vocati  ordine  fucccffivo,ur 
fctlicec  proximior  admitcatur  pnmo 
lQCOi&boe<ldicieot»^it ,  qui  prozl^ 
mdiequitors  &  deinceps  CiZteri  cocfena 
ordine ,  textus /»/. ,  ^.fmtre  ,ff:^ 
iegAt.  1.  cum  fimilibu^ailatisabeodeipi 
Caldas          13. «.  3.  • 

w  Noo  dixl  fupplititc»  cdmp«tcro 
diAum  lus.fenovationis  proximioii 
colifanguiae.d»  fed  defcieatikMs  fUfs  i 
quia  fiultimusEmphytCuca  dcfccndfi» 
tcs  rehnquat,ca:teris  omnibus  ror.fani- 
guinciSaCtiam  in  eodem  gt-adu  csiileTi.^ 
tlbtts ,  pfsafereadi  foili»iJn  tatmnos  Dot 
^Offcs  videncur  fiipponerc»  &  ftttigic 
Cxprc/fcGaldas  de  ren^vif.q.  ty.n.ji^t 

.  ,Quod  tanien  limicandum  cli  juxta  lu- 
|>radida  ,  nifi  Empbyccufis  conceiTa 
^dflet  caro<libeca  fiicuIcaie.noflnutonik 
uoum  de  ^milia ,  &ultinios  Bnqiby- 
tcuta  nominafletin  jurercnovarionis 
afiquem  (tJumcoUatcralem,ve!  afcen- 
dencem  de. .eadem  familta  :  is  entm 
oiiam  ip0sfilijfprsBfcCeaduserit,  falc^ 
inhoc  regno.|jiliiaMVcum  ftcoltss 
nominandi  in  iure  renovationis  com' 
petensuftimoEmphyceuca;  arqu<^  latd 
paceaCjac  jus  nomioandiad  ipfam  lim- 


phyjtQuftmj  qnp^  j^xta  formamitiv.^ 
iMtHri^oc^ionl^UfEirphy^^u^scoai<i^ 
potelNt*  ui  cx  (ypradidis-cpoftat,  Vo^ 

dc  td  ectam  .qtf  04  in  pt  acdi  Aa  tertia  aC^ 
fcrtionc  Aatuiiiiiis  ,  compcccre  in  cafu 
ibt  propofito  jus  rcnovationis  proxi.» 
miori  confapgM^nco ,  iimitandum  u|«» 
teflipfto(l«  aifi.'9:il»ocio^  fjii^rit  non\\^ 
nacus  abttlcimiQ  ^mphytaiftfXi  quial 
limitationcm  approbat  cxpreiTc  GAf 
bricl  Percira  d^cif.  ;t,  adirmans  juxra 
eam  fuiire}udic4tum  ,  U  paccc  fati&  ci^ 
fupra.diAis»  •  •  '  "jL  ,  ' 

'lOBtotra  prxdi<f%asver^  apertiooesf 
&tocam  ferddodirinam  circn  iilascrof 
ditam,iion  levitcr  aliquis  infurgct,  ar- 
guendo  in  hunc  modum,  ^^l  juspcT 
tcndircnovacioncm  cft  qu1d'dividuii 
ititef  plures  y     individuum,  quod  in 
•ona  tancum  pefiboa  confif^erc  poflic»  '  *" 
Si  dividuum  ,  compctir  frqcalsrcr,  fcq 
prorata  omnibus ,  qui  runt  a:qua!c.sin  ' 
^f0GUjp.rpxiir.ion ,  juxcarcccptam 
nstffgot^m  ,  quod  cum  aUqi^ij^  con^* 
pecit  pluribus  nomine  cc^ljcflrvo  cof 
gnationis.vcl  familiae,  tunc  proJiimi* 
prc^s  in  eodcm  gradu  exillcnteg  fimui 
cSairruntj  h  unufquifquc^jjuio  fuaparr 
tcadmiiywiur,MCp^r/.r*fi^^i.  i»/i 
ideicmmtff» ,  &  di^MH  t      ,  .i^ji^tre^ 
ff.  de  leg*^t.  5.  cumi  fimilibus ;  &:  fic^Hf 
ftrain  prp:diAis  ailcrtionibus  luboraf 
jrausdctcrminando.cui  ex  fibjs,  vclcoj 
i^qguineis  uUji^4  Emphyccuifcrci^qt 
."Vt^tlofiicifndalktCum  juxta.baRCTSf 
gt^loQi  com{:^^omni^uf>qui  proxjf 
iniorcsrepcriunrur.  Si  vcroell indivij 
duum  ,  fpeclat  ad  prinGogenicum  ,  fevj 
maiorcm  niuu^radijs  proxtmijOfis, 
iufta  vulgarcm  rcga|am;9  .jg^.^ib^quo 
reccptam  <ronfuetudinetn>  qupi^iiiiiv 
dividuis  fc nior  pr.xfi;rtur  j[if qiqri  n JK 
mas  foeminac.  Quam  rcpulam.copiof^ 
iUuftrac  Lara      Annive/Jirt^s ,  &  Cm* 
peiiAmijt ,  lib.  i.  fH».    per  tftpm  <  ipfuqij 
jque  iusn^tuf^liji  maxi^fufliragaC^^ 
.com  nacuralis  rf^ia  di^t ,  ^iu^  ca:ccri^ 
jiarihus,  fciPpcr  fcniorcm  jpniori ,  5c 
■;mj|^i;»lttjn.t>min.T  praepopj^i^,  ut- 
Zz  4,  potc 
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pote  qucni  ipfarritff  ^lfMttra-,  fetf  bjui 

ditione  ^fa?rd  voluit:  fuffiragatur  dcii 
jus  civilc  /i»  /.  /f/>«/.  ;/»f^  i/t/fftt* 

tnettiornm ,  ibi ,  Semfer  jeni$rem  jumoifi  ^ 
&  amflitrh' kintHis  inftfini,  &mtrti/i 
fimiiiM ,  &  i»gemtim  Ubefl^*  frtfsMt^ 
flto/.'  SiergoaiortUd  Ultitho  Bal)^« 
fcuraexrcnt  pltire<i  ejti?  filij ,  vcl  con» 
fangumci  ejufdcm  gradus  proximio- 
]^is^is,qui  iDtcr^os  fucric  maior  lutu, 
d«t«rispr«ftrbodtii-^ft ifi  fure  reflo- 
vationis  individuo  ,  uc  fit  in  n*3Uoratii 
:  bus,&  csctcfis  bonis  vinculatisjde  quo 
Tiraquclus  de  jure  frimogenitrHm  ,  im 
frjtfatione^  n.  7^.  &  fic  etiam  ceflanti 
qu£  in  pr^diAis  aflcrfiODibus  Aatui* 

|t     Adhflic  tatnen  ifefpdndetur  f^cll^, 

jus  renovationis  Emphyteuticae  cllfe 
individuum  ,  faltcm  in  hoc  rcgnojux- 
taOrdmatiouesregias,  quibus  cavc- 
l^,  neulla  Emphyteofit  dividatnt 
llit^,ifSd  ad  funinnum  per  aidifnatio* 
nen),fa(^a  rempcr  incapitationcilhus 
in  Una  tantum  perfona  ••  undc  nccclTc 
ell,  utetiam  jus  rcnovacionis  ad  unam 
tantiim  pcrronamreftringatiir.  Neque 
Verdqtietoadffloduhl  Bmphyceo- 
^icpedivinbHis  cfl  pcr  xftimation^ 
intcrplurcs  fihos  ,aut  hscredcs  ultimi 
pofTefToris ,  fic  renovationis  acftimatio 
dividendaerit,  autincoilati&ncm  ad* 
tftftifrhda  ,<]uod  apeit^  oooftat  ex  Or- 
ililiiilr.regjf^.4.  r/#.  p7  x>.  ubi  af- 
fignatis  cafibus,  m  quibus  adduccnda 
eft  ad  collationem  ,  fcu  partitionem 
Emphytcufis ,  quam  pater ,  auc  matec 
tiiTita  fuji  tcadftuKt  id  iilium  1  roluni 
tvttcipittir.ttt  cAfef ^tor  i^iflBatio,  feft 
^^Meiftim ,  quo  talis  'Emphyceoiis  teni* 
jpore  transhtionis  cftimarctur,  juxra 
valorcm,qu{:  habcrcc  pro  rchquotcm- 
)^e,quojuxta  invcftituram  durato 
lii  erac,  abrqoe  rerpeftii  ^  |ua  teoo^ 
vationis ,  omocaniiic  Valaftos  «Ir^ 
fitian.cdp.  t^.  n.  tjz.  Bencdi^us  jEgy» 
dius  Pirt,  I.  in  l.  ex  /w  jHre,cAp.  nlt.  ». 

ifp.  Dodor  Joannes  deCarraihoM^* 


in  remiff,  sd  d.^'  s». ».    cQnoi  maiii» 

ftft^  fupponitoff  ,  non  debcrc  divicii 
aeftimarioncm  fcnovationis  :  &  qui* 
dem  merito,cum  renovacio  fic  novum 
dcMKiilibeoefieltrm.inillam  ^n  eo  pro» 
]^Bioblif:aiioiiemfoppooeDsi  &fie 
fiontam  idefunAe  Binr|ifa]^eoca  ,cu* 
jos  bona  dividenda  funt^qoamab  ipfo 
do^ino  proficifcatur.  Itaquc  jusrenof 
vacionis  bonum  fimpliciccr  indtvifibi* 
Ifro^iifeo^uiD  eft.  ,  '/ 
^"('jHfiu: aofeftinoofeqQicttrtqoodifl 
altera  parccargumcntibbjidrur.didQ 
>u$renovationi$  fpc<flarc  dctcrminatd 
ad  maiorcm  natu  grados  proximiorisi 
quia  prarogaciva  primogeniturs.ncuc 

iiia(coliiUcacia  ,  in  Smphyreufiboi 
non  attenditurit  nifi  ^prdfe  in  \pf% 
invefticura  poftuletor.  Vnde  quando 
aliqois  Emphytcufim  acccpit  pro  fe, 
&tt«ore,  ac  uooiiho  utriulquc,decla« 
cacOrdio.  hofofcrcgni  ,  4.  tit,  37. 
$.  6,  pofle  pareoceni,  qtii  aloerifiiper* 
vixerit,  nominare  ad  talem  Empby* 
lcufim  unum  cxfuisfifijs ,  vclfiltabus; 
quem^  maluerit.  Et  quando  Emphy» 
ceufisioter  plures  pcr  ^ftimatiootni 
tKTidcmbiet^iobetac  iiuoapitari  ioo*- 
no  corum,  quem  cvceri  elegeHnt,non 
autem  inprinsogenito ,  d.  Ith.  4.  Ordin. 
fif*ii,§.t.&ttt.^6.  §.  23,  Ncquchoc 
•inirom)  nam  fjepc  resindivifibilishuitf 
fodus ,  quan  IHI  ai^liadicanir  arirfcrla 
jodicis ,  vet  ibrtibos ,  aiUi^]iaRiam«OQ* 
venrionc ,  ut  in  rc  sffoda  oncrc  aiMi{« 
vcrfarij  ,^fic  indivifibiii ,  tenct  tara 
/n^d  mum^  60.  poft  Fiorcs  dc  Mena  , 
quemitlefi;  Memque  oftendanc  ex- 
iRDpb,  quvOaldasMlatds  ioibaifiidft 
•  «ilbRione  cohuneBBmot ,  in  quibos' 

cft  locus  gradiicationi,  Et  ita  ' 
Ceflat  omoino  argamentum^ 
^opnedida;  a&itio- 
«•s-labefiMaaci 
vidcbMlMlr«'  i 
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nis  i  om^tere  proxiratori  confkngtu»  ■ 
neo ,  tHitlitgtiidum  tdflt  decoh- 
Jan^umto  ^^tn  fit  ae  /4»»  . 
gusiteprtmi  acqut* 
retUist 


§.  IV. 


SVMMARlOdti. 


Refslvitur ,  itttelltgi  dehere  de  eonfi 
ptineo  proximiori  nltimo  Emphyteutx ,  /#• 
eri  imfit  de  fdngainefrimi  ic^nirmtis,  itH 

Zimitatur  trdditA  refolutio  ,  W/  nom 
frocedit  ,  (juAttdo  Emphytcufts  futt  ttin-^ 
titm  come^AfrefamtLttffimi  ictjuirefUit, 

n.  4»'  •  •  •  ;         ;     •  > 

^uando  nltimns  MmfhteiiU:dMefi9> 
fne  Uhtfis^nalttla  metrt , &fr*tre,  on  ft» 
ss*vnii$ emfeiasitMttri,  velffoSfil, Aid^  .i 
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QUarta  diibU^tio  eft-r  n^'^ 
qaADda><tt8iiur ,  ju^f^i^vadn 
onis '  compcterc  prox^iniorv 
conftnguinco  ukimi  Emphytcuta!* 
intclligcndum  idfic  dc  conranguineo  , 
qui  fic  dc  fanguinc  prim»  aqq^^entis? 
i^efpotidetiir ,  dsielltgetMlsillDi^  <^ 
CQofanguiDefif  pn>xiinipri  ultfc^fio  Einn 
phynoMificetoon  ftc  de  fanguinc  pri- 
«t  acqutremis;  Iva  ;  ValatoiS  confdt^ 
lajvw.^.  &  QM»s,derenovM.n, 
3:^<ubiaUos  r«fc?tfi  wnec  otwni.haDt; 
ClOMiitttflB;L.fe|«b  pluribuf  ip^nia» 
icri^rj  -Qittcnus  docet ,  quod  in, 
petirtone  ronoVdndi  iBqr>pby;-Cufirn: 
prajfcrturnjatcr  ukimi  polTcirQris ,  uti 
pcQXimior  cjus ,  &  cxcludjtup  amita,. 
IkDM^iHoio  aipulatOfi<ftbPFO?tVroior. 
IUA>eftvtIuia  Ent»phytq»|fcSil,  pr«fcrr 
0Wrt*n|joral,cs,in  quibuswntunarao^i 
dolnjcurti  habpt..r?novatioms  pblipT 
tio,  nod  funt  inftitui«propV^i^ftRais«r 


.4.  .«  H 


Iftilfllasfiuuitt^Btnphytcutamm :  n^r 
^oe  eoim  domtni,  qui  pleruir..que  runi 
extranei  rcfpcAu  iiloruin.^  idinccnde-T 
rc  prjcfumuntur,  fed  fuam  propriauri- 
Jitatem  ;  ^  ip(a  ctiam  rcnovaiio  non 
propterca  fuit  incrodu^a  ,  ut  aliCujuf 
£imUiaconicrvarecur,  ledquia«qui« 
tfn  poftulabat ,  uc  Emphy teufis  conci* 
ikrarctuf  in  fuccelToribus  ultimiEin* 
phyrcutx,  praifcnim  fi  mclioramcnta 
ad  illos  fpc<ftantia  in  ca  rcpenrcntur , 
ut  pra:cedentt  feAione  viditDus.-crgo 
adtalem  renovaxtoiiemconcedendaai 
actendi  nondcbet,  an  fuccelTpres, & 
confanguinei  ultimi  Emphytcutae ,  qut 
illam  pccunc,  ilnc  dc  fanguinc  primi 
acquircncis  ,  fcd  an  fint  proximioreji 
kfi  ulcinio  BtnphyteutflR,rfive  alioqal 
notdc  fanguinc  primlacquircntis.fivo 
nOn.  Ecconfirmarnr ,  quiautbenc  af« 

guic  CalflasjV'''*»  tmpliyccuris  fuif», 
i(c«  v«ndita  alicui  cxcraneo ,  qui  cani^ 
j^fBderef  ifliilcima  vita  »neiiM>  duh^ 
t«t»qu0d«oa)orcuo  dcbecur  renoi^aii 
fix>.tllisit6ii|«,:&  rucceflbribus,  ^yi^fi^ 
tumvis  cxcraneUrefpcAu  primiacqdi- 
rcntis.  Quod  idcm  Caldas  rcpecitjif^ 
il.n  8./fl»^:  :  .  \  .-.-.T 
o-  LimifwiHNemhiiiPifpfotutionen^^t 
Gftbricl  Pcrcira  dtcif  48^  ».  4.  uc  no^ 
jRrocedat  in  Emphytcufi  conceirapri^ 
fatisilia  primiacquirencis,iC3  ucadcx*^ 
traneos  tranfirc  non  potlic.  Qua:  iii?>iT| 

tacio  inihi^dacet,ciunj»,^*!itV?«>%h 
ricidetali)ft»tlia  ,  car«»l^;mlicat$9l| 
jwrtai&wtrftituramreqHi^itis,  &rcn<>5 

rario  hon  dcbcatur  ,  nifi  ca!?  habenci'<« 
bug.  Hiac^oUlges,  fiulcimus  Emphy^* 
teqta  dccbbirfine  liberis,|Vivcnte.af^ 
kiiceiitsoBdtfidinBEtiHif!  jgii^e ,  compe« 
Wl^fetiavationcm  fracri,  fi  En^piiy?^ 
Beofit  crai:  familiaris,id  eft,co  ncciTa^tj 
HS-i  qui  cHrcnt  de  famiiii  primiacqui- 
rcntis,  cum  matcP:  %d  cam.  ffniijiatn 
non  fpcftcts  d,obntiifVe^^oQi»p0t^ 
Wffrit,fi^fiiiiphftcunscr^  liti^p^pite^ 
•fcterbditawi,  v<fl  aliasiadcxtrancos^tcar 
Ifcbria  jcOi^w*^^  maccE  fic  ha:res,&  fi-' 
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II.  Para  De  EmphyteUfii 


H»^riiTO  gradtt  ,&  -fiaicr  ki  reamda 

jtoxiainumcrarioncm  juriscivilis ,  qu» 
fola  fpc<?^3nda  ell ,  qmndo  aj^itur  dc 
cjufmodircbus  proximioridctcrenciis. 
Confcnm  inhuGabr.l^efcira  fupra^U. 
videcur  cflc  comaiunit  leiiceatia» 


Vtrum  jm  reffjvafionis  ctwpttens  prih. 
•Kinnori  antfanguineo  poffit  ab  to  rc" 
nknciari  in  javorem  aiuujus, 
'  '     '  mprMjudktumjUtttium 

\  .§.  V.  ■  ■■ 

QUititar  dubitatto  eflf ,  utrdim  jui 
renovationis  competens  pro- 
■ximibriconranguvnco  pofTic  ab' 
eor>nunc»ari  infavorem  alicujus  cx- 
tranci ,  vcl  rcraotioris  confanguindiy 
inpr2Ljudicium  aUoruttl^iproximiotd^?! 
Rbfpoiidct  Calda«f  <^f  f. 
r.  Wtem  ncgativam  crte  veriorcm, 
&  mcrito.  Prim6,quiaa!iis  proximio- 
.  rtbus  compctit  jus  pctcndi  rcnovacio-* 
ncm,  dcficicnte,  vcl  rcpudiatfte  eo,  cul 
t^^tii6ldcdit(iMliu$c6!fftpeteba»i  quo 
^reperrepudiantem  privari  non.]M»D 
ftinc.Secund6,quia  non  cftminusper^ 
■  fdiVa!c  jus  pctc  ndi  renovacioncm  Em- 
phytcufis,  quam  jus  fcudalc ,  primogc- 
ttft^recraausi&fitnilittproqiiiHiori  ag^ 
jiato;  vbl  edoAogDineocouTpcc^ntia  i 
«[diiedf  i  craosfcrri  noh  pQCunt  in 
aliqViem  rcmo^^iorcm  ,  in  pi^judicium 
SlterTtis  proximioris ,  ut  Utid  cx  jurc,  fid 
Dodoribus  probat  idedTCahlaii  fuprdi 
^Mi:  4.  qui  <?i  ftfc  fefotoripae  timiU 
ro^t,proxtmiore  rtegHgaBterfcnoww 
fidncm  petere",  ficri  iocum  fcquertti  r 
dd  quod  eft^OBUS  tcxtus  in  ii,  l.peto^i. 
frdtre,ff.dtU^i%^  ibi,  //^rw  ttmper4r- 

nic  iiimeit  idt^  ft^tttntiui»  ctkfd  propttr 
fiipf^es  ifi  f  i^e¥itm  Uii  dehet  /fed  itn 
'ptoicimns  {ji*rfqhe  Mdmitiendus  ejf.  Ul 

Initen^  fe^ttcnsanftadft  adiciicifQifii; 


ob  oegligcntiain  {M^ximiori$,prtiis  d«  • 

bcc  aflignaricempus  proximioribus,  uft 
dclibcrcnt,  num  lc  admitti  velmc,  an- 
tequa^n  c£t;tcriadmiccaQcac  » i^t  nocat 
Caldas^.9.t3.«.a.-  . . 

ytritm  efttando  Emphyteufs  nominet* 
tionis  extjnguitur  ,  eo  quod  po^ 
Jejfor  decejfit  nenttne  nomt» 
mett9\  de^etitur 


§.  VI. 


Sfixca  dvMiMk^»l^iitr&»  ^nafido' 
Empbytiettfitnominacionis  exciti<^ 

guirur,  co  quod  Emphyteuta,  qui 
habcbac  nominandi  poccftatem  ,  de- 
ccilic  ncmine  nominato  Q  Mt^  iuxta'' 
Ord.  Iiujotregnt  /i^.4.  tit.  16.  i.u^^Of^ 
Cingitqtiattdo  taHs  Bmphyteuta  dcce« 
dit  ctiam  inteftjcus ,  nullo  relido  af- 
cendenrc  ,  vcl  dcfcendcnt^  J  dcbeatup 
rcnovatio  proximiori  conranguineojk 
Refpi»6det  negativil^Caldas  y  ifmi/t.p, 
mrni.  Yv^iCom»  «IttiA^tilixBmpltyteu- 
ta^  Cttnnftbfque  ati^tiem  ad  Etnphyteu^ 
fim  nominaveric,cunhtpojT?c,neq;hat* ' 
rcdem  inftirucrit  ,  magis  videtur  VX3^. 
luiifc,  uc  Emphyccufis  pcocsdomini» 
in  perpetUUb>trtjdi(M«;  tum  tiokiai^ 
quiaobligaCio'  renovandi  Baqjf^iloo^» 
fim  folum  vidcturintrodu<ftapeoia|S,£ 
quo  Emphyteufis 'vacavic  propcer  fij 
nicas  geberationes^  fed  perf6na& ^  pro 

hoc<!srfti  meiiiiUmii^ 

^ati6n£taB ^ftruunc :  in aqfMbiaant2bM 

autem ,  quaTisha;d  obhgatio  cenfcturg  ' 
non  fic  cxteoflo  4c  cafu  ad  cafutn  ^n«r 
guU  f  tptk  itjiire  1  de  -  rtfttlis  j»  ris.  fmt^vi 
Uoqm  bti)f  i  etibm ;  ifSoo.do  Bm  phytsatl 
fis  prdptef  commt^M  finirur ,  reiEibii 
■\'ar!0  h6~n  debcbiruT  filiis  ,  &  fl^naTlt 
committencis ,  qUiHuUam  culpam  tri* 

Tithm 
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Jtt^emf0fteusic*t4^i  &  Emfhj/tmfiB  * 

\"  •  ^  luccfffjrtbm Emphf^    .  . 


§.  VII. 


■'  1  '..6  S  ^ 


^  do  rcsEmf.hytemica  erat  fubem- 
phyccuricata,  &  Emphyceuris  cx*. 
piravtc  ob.fi oicam  gcncratiooca>  Em- 
phy  ceifMt>v«lebet&ti^  if«iioiMUii»A^cdFr. 
feHbotipfixii  Bmpfayreuts ,  Vol  podlM 
rHbcmphyccucaB  >.  Excitat  banC  quc- 
ftiOncm  Caldas  (^tuft,  ij.  derendvt^.  n, 
5>.  &  illam  tan Jem  tciolvtC  0,  ^6,  w  fi'  , 
me^  dicens  dcberl  renovstionem  .fiiCv. 
ccJbftbn»  Emph^tcidMBi  'Dtifikfvea 
rarione,  ^od  pcr  fiibempbytciiiici»-' 
tionem  non  fuit  transtaiu  dominiura 
Uttic  rai  Emphytcutica  iafubemphy- 
cetitam^fcd  fcmpcr  manfitpenes  ipfum 
Bmphytevcftm » Ccibt&millltifteiQirici- 
tium  tr9Q0vfC  in  fubemphyceucam :  . 
•'poltulac  anrem  ratio ,  ut  fnccciToreb  ha« 
Dcntis  utilc  dominium  ad  rcnovatio- 
oera  admittanttir » non  autem  habco* 
•iclbliiim  cxerdctum«  Sc  oommoditm 
tem.  Haec.tAfT<en  ractff.iiiagnaspacitiir 
difficultatcs.  Nam  communis  lentcn- 
.tiatenet  per  fubemphyteiiticationcm 
tranfircutilcdominjum  infubemphy- 
teutam>S(.  folum  til|u&umbrafa  mahe-  * 
^pencsEti^phyteutam ,  uc  tradidtmas 
difp,        ^.S,i,imtm.  54..  obi  Cpcofi 
atlm  reiccimns  fcntentiam  nfTercntem, 
folu  n  excrcitium  utiHs ^lominij.  tranf- 
Sre  in  fubemphyccu?aqii  &  magi^cun^ 
yaltfeo  pf^obavimuly^quod  de  rigore 
fiirifltia  Emphyrcut^,  qiiam  rubcni* 
^h^UvttA  habcc  utile  dominitup  rci » 


rit,  &iuf>eriorts»  Cafetcron'!  quamcun^ 
qitftck  bi9  Qpinionibu»  fc^uapuur,»x:g^ 
rmim  reDtia.rer0liitic»iwt,  ciscli^inA 
qufa  ctinm  rctema  feotrntifl  commjii^ 

r^ijqua;  folara  uHibram  domnij  rcrna* 
r«rc  apnofcic  in  Emphy.t^j^^a ,  fufKcit^ 
h^tumhKa,  MK  fit;^petiorft:^  in  m9x 
«ppelletur  domitius  refp^^',fiibjr%ft .  < 
fiyceuts,  ufi  omnes  admittMi>r»&  ioco 
citatQ  oftenfum  eft:  &.  idcf^-dignioitt^ 
cenfcri  dtfbcnt  illius  fuccv'(Iores,  ucin, 
els  pQCius  ,quam  in  fucc<:{rpribu$  (ui^ 

•WfliytcutasjcijttKauo.fcvti 


vv. 


^^:'Viii.;r:i-:r^': 


»".'\t  ■  .'tV 


U ttima  dubitatio  cfTc  pD'cf>,an  4jf 
renovatio  coropctat  monaflc\ 
,    .  rio,quidfiicccdic  in  bonis  mcir  • 
ntthl^aii  qaemfcoovatipv^Atp.  profcf* 
li«i^eiii  fpcaalMuf,Tel  qttV.0r«iC  ultiQtH 
perfqna  ,  cujus  morte;.]^phytei4t 
finica  cft  ?  Rcfpondoo  r«g«tivf  cx 
tcaditis  a  Caldag  «  ^njtfi.       de  rent^ 
^tt\  k0m.  7.  tibibfatd  haocpartcm  tue- 
(Hff.  liltMa  coBrtlt. '  . :  i .     « . 


•t 


.  S^and$  ren^vatf»  Emphyien/ti . 
jpetii&eeHtfdidtkeMti  .\ 


I 


2Ten deifeturtetiovim  .etiteefiUm 
fkjH^fit  .vMtet,  fiw  fer  mMtms  fivefiK 
nimncUtiMem*m*  44« .  .  t  ^ ; , « 

fSBie  prim»  emce^itne  BtnpfyttntiijfifM 
ftrfoHA  edteriut  ,mifi  iUe  tenfentiil^  MMh 

^  m  ...»  '. 

Vtrhm  hefeeeettgt,  etim  fi  tenovetif^ 
Cf!yf«»  effeiim  ihfefttifr  im  ifipfmrimMm 
frimntvefitfmtsfmiigfil/^^        ,  .  ■ 

.  JtlMl 
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i  dsefciefnU  Et fi.Bm^kjUufisfit Jf^i 

Btim  innHin  \,  fvttfi  mirW  fnr^iiri  iHifA^ 
iiiiiic9m  tt^m^ni.'  Et  prohiAite  e0  f(rAf>er* 
prif>o^  f  ijisncliH  deminus  nt»  decltrtkt  fe^ 

.... 

Mintri  ty.  inntrnm  cmpetit  refltJM- 
$ia  Merfns  tiipfitmpra(i0i  At*nf.  i^>id,  ^ 

RenovAtio  fotefi  peti  pefl  ptddicium 
snnnm ,  ^udndn  intervenit  im/e^ 

diitteittm^  nimtM  iOmtf^eretm,  Bt 
fMdumctitfuttut  fnfum  itnftdimetttmf 
tt.jo, 

t       ^id  f  dkiiletnr ,  en  {wpedlheWtnW 
fneritjnfikmf  Etan^uitrtjmpeiimekinj^ 

r^ami&jr^lefiittit  >  Ihid, 

►'i  j  <Jt^nfMt^demii^nsdetfegtrereMtwiti*r 

mm'fitikHHUlflt)»fidl»iifi*»nkmfi  fii- 

mtigf  fehfiof^m  ih  eefeMfitJtfi  iUmm*i 

mmetApfu^.h.i^^,  '  '..> 

- Si  deminus  intn  fr*di^ndt  nnmam  r*^ 

ltmt0mfimiifii'AtMi»tifn»  nditt 

Ism  ,p»te0  fnijt  hAWnt^^^ltm  peteuni 

etidm  fofi  nnnnm ,  &  excludere  previfim 

t^qneMtri^fr^Mnlies.Yi.  > 

JUqni  centrsrium  fentinnt  ,  fdltem 
fniiidit  is, ;  fiit'  r^^Mni&^llekelfMnr^en 
frnt  in ftfi^tin  \  ^  imtUfUm^Um  en^ 
feret  dmnmns  cencefit  elteri  rei^etin» 
nem^  emnfk  U^^f^Mkk^ii  nm,  f^, 

^Vtrhn  lm  fententiM  retentd,  teneatur 
Mk;M  tmi^ntitft^n^ ,  ^dteri  refiitne^ 
reieedimn,^^. 

■  ■ '  Frier  mtmen  fententi*  fefite,  nnin.  51 . 
,  fifiUftim/^ii  &  emfiins^  r^erdrnr.  ttwni 
j^-  •  ,      .       '••  -..;■••  i  •  ■"    ■ ' i.' "  \ 
rnndmnenttitmttrtris fUvnntnr*  mm% 

av  ^  ^i^ii^ne  jikiimub  tinfe^ 


OflieimjHdicis  ecjHiiitefnffnltmke^ 
hufi$nfiir.n»fiitHl[enUsi6^i^mflli^ 
§hUiftnr,tenltie^JemtnriPt$4i, 

ntminus  relinenj  gpnd  fe  rem  Smpi^» 
teuticdm  j  c*-  ren^afionem  deneg^ns  d , 
cui  ilUcemfetjeifet  ^  cenfetnr  poQt^or  mtU 
fdei^  &  dAet^K^ti$nere.ftn9nf.  tndem 
ti,  tfS,  . ; 

Leffns  frediiii  enni  non  tollit ,  ^uem 
miHHS  rcnovitiepetipofiit,  quando  ultimni' 
Emphyteuta  non^f^iflekat  Emphyteitfim^ 
fed  elins  tertiuf^  cum  que  iitigium  hebe-' 
hm,n,if7, 

AnfrediffiennilMfifni  ficeett  fnm 
d9fhirfiimfetAfupetiiidiiiHediteff9,^l 
fttfee-iurediiate .  in^nd  Emphftenfietmd^^ 
netnrteedemn.^j^umif^tve. 
'  n  Siiis  i  eni  frime:iece  reneneiii  cimfi^ 
tetmtfiimmunnmiiiiifiAnmit  Jmmhp^  wt»? 
fUfrn^iinl^fetinitnr.,  hebet  integrnm  ap*^ 
nm  foft  ejus  miitim^id  mtmvatiknmfi* : 
lendm.n.  58, 

-  jit  cintrorinm  etiem  efi fatisfrilnbUe^  > 
J^-       f  -   ••  -  ■% 

i  j  Simttil  litadtwffitt  fnxhmwremig-^y 
infium'ekii)iiimmfetent^m;&  ficinier*x 
riipta  pr/rfcri^tionteHHi  tid  pctendmt  rtne»  : 
vsfiOnem  concefii ,  telis  iomtus  meriatnr^  • 
iSi  en  fiSidf  interrnftte iroft  fe^neHti  *gim*i 
t»i  WiM^il^hmihgtliUint  amrirenrvnmk 
fiedm  fettrefn/fitftiimmmj^p-.rim^ 

-  r 

Cefit4les  Inimicitie  orte  iHter  demi*l 
nkm  j  &  Emphytentem^  veiejns'^ttfferem^' 
iiecnjfMntfHcceffei^ltm  fitmmniim^* 
ihtMnr^dniniUi^diUm-  KVitL-i'''  '  * 


ini  in  re»4i  f^^v,- 


C lrca  hanc  qiiffftiorwm  ftam» .  ^ 
cndum  in  prtmw  dft  j-  non  de2  * 
bcri  renovatidncm ,  aihcequam 
Ei^i^y^(hj!H  Va«SttV  \iMnm  1 

five  peri^BQiitifiSHdndiii.  -  Ita'  onih^ 
fuppcxnunt ,  8c  rradit  Citdas  deremrv^ 
^.  ii)».i.diccns,qiibd  juxta  pratim  hu* 
jusrt^i,  nequc  cidcm  poflcflbiri  rc* 

ounciet';1ncuJf]s^cobfirniatl(ftlbm 
iludc  Ckmfttciiliibi^  Blidliiif^ 
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///.  rj.  ubi  id  quogd  £mphytei»(€s  BG* 
.clcfuAicas  p.raBCipitue«     i  ' 
4j^» , . '  .Sctcoenduiii  d<»Dde ,.  OM:|>oinf 

^rt  renovacioncm  alicui  ^urssie  pri* 

ina  conccilionc-Emphyceuttca  in  pcr- 
fonaalccrius,  nifi  illc  conrcntiac.  Jta 
i;clatis  alijs  idem  CaidAS  d.  qmfi,»^.  k 

f^icild,  quia  tam  civUi-,  quftm<canan  i  co 
|ure  damnatur  impetratto  bencficii 
pcrfon»  vivcntis  :  tum  quia  inducic 
votum  captand«  morcis :  cum  maxi- 
ind ,  quia  res  uniu&,4um  illc  non  coiii* 
fenticvQOti pote^italiam  tcftns&riii 
jux<ar(fgulam » Id  ^n^m^h^e^^ 
ficio  noflro  tmnjferri  noHpttef^.  l.  id^juod 
nojhum  ^  ff.de  regttlis  jurts,  Qaarecicra 
dubium  cil,  non  poifc  durancc  prima 
in\reftiiHl»ooiice{iiaUatn  in  ejos  prtp- 
|Odidam,utectai]i  Cradic  GzmsitUeifi 
%6»9nm'  \'  Illud  autem  dubio  non  ca- 
rec  ,an  poITic  rcnovatlo  ficri  duranre 
prima  invcltitura,  &non  cOnfentiea- 
te  poiTcirorc  invcilico  ,  fi  ipfa  reno^ 
i  ;  vatio  eiui  effedus  CQnteracu^ia 
tempus ,  quD  prin»  iQvefttcaiafinitii 
fit?  Videturnon  pofle  ,  qucmadmo- 
dum  in  beneficijsEfcclcfiafticis  difpo- 
ftcum  eft,.  cap.  Huiid^&Cdf,  relAtttm^di 
€9mttfi9t»e  ffAeniA-  f  nbi  cavetur ,  ne 
bendicia  Ecclefoftica  cogieed^ntur» 
vcl  promitcamur  antcquam  vacent; 
Oppoficum  nihilominus  fcntit  Cald. 
d.  qitr/f.^.  /I.  4.  &  probat  ex  mulcis 
textibus  >qui  infimiU  de  feu^iis  id  ad« 
vietonc 

4X :    Statuendum  tertio ,  &  prindlpan* 

ter ,  renovacioncm  Emphytcufis  peti 
deberc  incraannum,  porttlnitam  Em- 
phytcufim,  &c fi  intra  lilum  non  pcta-. 
tur ,  nonteoeri  dominum  illam  con* 
cederc.  Ita  telatts  pluribns  Jultus  Claf> 
fOS  iik,  ^Jtnttttmrum .  § .  Emphyttufis  , 
flUtfi'  +3.  §.  penuU.  Caldas  de  ren»v, 
•qn^efl.  5.  n.  u.  Gabriel  Pcreira  dectf, 
\x%.  ntm  4.  Mol.  d^f.  484.  num.  6. 
Ee^L  Mk.  f}.  nu£ft,  iS.  9um.  3 j.  Frag; 
tem»  difp.  14.  %.  n.  t.  &  cxtert  om* 
'  '  4MS»  ^hacd&cecrjiAaat;,  iicctVa* 


m 

lafcu*  (]u.<l}.  ^^.de  j^rt  Enjfhyt.  nupi. \6t 
vidcacur  di^cnctrc,  dicci^shanc  icn* 
telitiam.receptam>quid0m  joffe  tn.pr^, 
xihuju^regai  ,:acnulio  civili  jurc  iiAi 
ciri.  Caitrcrura  nohis  facis  clt  cile  iifu 
reccpcam  :  ncc  cerc**  lcvciuibcc  fun-r 
damentum  in  jure.  Nam  quUiabcc  jus 
petendi  fendum ,  Aperannumtaceac» 
poftea  noo  auditur»  texcus  /»  cap.  %i 
§.  /i  ejttis  decefferit  ,  verf  TtttM  fiiios  ^ 
ft  de  feudo  defnncii  contentio  fit  inter  do^ 
minttm,  &  tgnstts.  lccm  ,  qui  habc? 
bac  facuUatcm  redimendi  feudum  % 
Vallalo-alieQatttm ,  (i  Idoc^  &ciatin« 
traaooum,  eam  facultacem  amitcit, 

cap,  I.  pnrrh  ,  fjnltter  &[im ^otcrat  ftH" 
dum  kiientrt :.  undc  apucl  jurilLis  com-» 
«Quniccr  videcur  rcccptum  filcntluni 
fimale  haberd  vim  repudiationls.  Mc; 
rito  igituc  ,  ac  juxta  ipfius  juris  re» 
gulas  ,  introdudum  «  ut  teOovai 
tm  incra  annum  pecaciir ,  AUcH|ui  aoiD| 
debeatur. 

I     Nonincipic  autem  pr^didus^^ 
atiaus  currere » aifi  I  die  lcientij;  pror 
babills.  V  ndfi  quaadiu .  fucceflbr 

rimi  Emphytcuta:  ignorat  rem  cfle 
Emphvtcuticam,autfinitam  effc  Eiht 
phyccuiim  ,  calis  aunus  ci  oon  cur<4 
ric ,  Caldas  9  cum  alijs  diSd  ^tujh 
t^i  imm,  S5.  &  %i.  &^fi'  6^  at» 
&  Fsagof  difffi  i,  s.  fab  nnm.  6.  verfi 
fimiltter  ttnni,    Item  fi.  Emphyccufis 
fic  hasreditatia ,  non  incipiec  ille  an- 
nus  ante  aditam  haBreditaccm,uc  idcm 
Gaidas  probac  H&m  fMftimu  ^ ,  iMMfii 
37.  rejeeU  qnocundam  fcntea^a,  qui 
idem  Volunt ,  ctiam  quando  Emphy- 
tcufis  ha;rcditaria  non  ciK  Praetc* 
rca ,  fi  incr^  pracdidum  annum  re* 
iiovatio  aoo  petatur ,  videtor  poflip 
mora  pu^ti»  petasdo  iUam  poftei . 
.iotra  modictun  tcmpus  judicisarbft 
trio  confiderandum  ,  uc  in  feudij 
tencc  communior  fencentia,  quam  in 
Emphyccufibus  fequicur  6aJdas/»^f4|  * 
mm^  f  t..  Chii  etiara  mrs**  «7i  tradii 
ftobabilfr  dfe,  qu6d  quandiu  domi* 
ims  pnBdifto  annp.  ttan(a<^o  non 
Aaa  dccl»- 
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doclarac  >  fc  Dolle  an^pUus  ccaej;! 
Knovarc  ^  potdi  ivaoridEib  fed/i-Sc 
flote  deckr4t!one<»proxiniiv»-dQi»> 
cetlac,  nort'p(Xoft  renorado  fcquin- 
ti  deoegarl.  Proqua  opmionc;  cicac 
aiaos,  iiucr  quos  burfutus- ji; 
tfumr.  25.  vtittm.  t-  eam«dicic  coai* 
IDuneni.  Jifn.-verdt  fi  is  jqut  diftu* 
Uc  fcnovntioncm  petere  ,  erac  mi<r 
iior- vipinci  quipquc  annorum  ,  coni- 
j^ctic  ci  reftituito  adverUis  lapiuai 
Uhus  anni  ,  uc  cradii:  Garaa,  </a//. 
♦17.  iMwrr.-  j.  laceCaldas  di^laqtujK 
y.  ']iiw«r/r..Mv&  rchcis  pluvibus,  Fra* 
gof.  i.  fiih  num.  6.  vaf.  item 

Upfus ;  ubi  cciam  advcriic  ,  qucd  bpfijs 
iHuis  anni  non  xioccc  nsincri  non  cx» 
cedcnci  annos  14.  eriam>citra  bene^^ 
flcium  rcftitucionis  ,  pec .  texcum.  ' 

ifM  />;/i/i  &  in  cap.  i,  $.  // 

de  fead»  fit  cenun,  inter  domin,  & 

o  Mulci  pf  ctevea  fiint  oafos ,  ih  qut- 
bttSjreBbvatio  poft  prdcdiAum  annum 
pccipoteft.  Prjn\us  cll ,  qu?.ndo  jnUa 
caufa,  fcu  iJTipcduncntum  inccrvomc, 
n::  iiura  illuni  finiwiia  pollularccuir, 
Caldas  diaarfu^Jl.'^.- »»■».. »j.  pcrte» 
Cum  /»  cap.  fifiati,  de^tihibiu  findi.iUi* 
tuatione  per  Loih^rinm.  Quaj  autem  • 
fic  jufta  caufa ,  fcu  impcdimcntucn  cx* 
cufans  decUracur  i»  f4ip.  i.  quo  tem^ 
fere  miles  invepturam  petere  p^^tefi  y  cf- 
&  cau&i&  morcU  ,  inimicitic  captu^^ 
lis,  io&ntia^ ,  infamix,  vel  juft»ableii"> 
tiflf.  Caterum  juftum  ctiam  impc- 
dimcntumcfl,  pellis ,  a:gricudo',  car- 
ccris  dctcncio,beilum,non  tucus  accef- 
fu^ad  locum  obleft'  don}inus',pr£Bce? 
ptum  fupcrioris  pMBcipiencts  aiiquid 
imp^^diens  peterc  rcnovationpm ,  & 
fimilia,  dummodo  probetur,  quod  vc- 
fuerinc  in  cauia  ,  cur  rcnovaiiiO  pc* 
tita  nonfuenc-  quapdo  aucem  dubiu 
exctteric,  an^lmpedimentum  fiienc  ju- 
ftaroi  arbicrid  iudteit  ftandum  cA,  pro- 
iit  hcc  ornn  a  6x  jurc,  &  Dodonbus 

ptobac  CaUlas  Ji*irA.  An  vcco  uicr^ 
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impcdkncorum  roquiratur^qiicd \ti\Z 
pcdiCUB  de  illo  pf0re|tecur.?  In  utram. 
que^pftrtem  fuftr>!>o>ifiores,''Stfempcr 
tutius  cric  protcll«i»i;  Vidc  Cnldas  /*•  ' 
fta ,  &  ijftxft.  7.  ntnrt.  4 .•ubi  etiam  *  r.um,  • 
\.  tradac  ,  an  cxcommunicatio  do- 
mini ,  vcl  ipriusiuGccfforisuUimi  ErR« 
phyreucse  fic  impedknencum  excufiint 
a  petenda-  reiH>viKiooe  locra  prcdi^ 
«^iumannum. 

Secundus  Ciifus  cft  ,  quando  domi- 
nus  poltclaprum  annumlcicnter  pcn- 
fioocmrcccpic  ^^fit^encc  in  poilcf» 
ftone,  '.cdii  alias  reiiovatio  comp^te» 
bnt ;  qood  tunc  dorrtlnus  juriittlftlMeX/* 
pcHcndi  rcnuDciairc  ,  cjufqnc  hcgli- 
gentiam  rcmifiJc  vldcatur.  Ita  Va» 
^a&xsi.ttnfHli.  toi.  nitm,  j.  CaLdas  it 
ri»9V9$.qiup.  <i,  'mak.  jo.  Gabriel  Pe* 
reira  dmf  szi.fuh num. y. &  Frag» dia^ 
^  2.y5fi>  »ftm.  6..  verf,  ifU£rt.ipreppf/riP,Q^^ 
bcne  advcrtit  ,  hoc  proccdcrc  ,  fi  do- 
minus  lcfcntcr  rccipiac  .•  aiuis  cnim 
iion  ceiitecur  remicceie*     .  .> 

Tcrciu&caTuteA^ando  ifltrai^  P 
diclum  annum  fada  cft  renovaCioaU* 
cui  cxtranco,cxchifo  pToximiorccoil« 
/knsuincp  ,cui  illa  compctebat:  tunc 
eolm  etiam  pofl  talcm  annum  claprum 
poceft  iUe^onfanguineus.reoovar1o-> 
iiem  pctcre  ,  &>  0xcIudere  extrane* 
um  ufque  ad  triginra  annos  .-fiautcm 
rcnovatio  faCta  fucrit  confanguineo 
rcraotiori,  illius  anni  lapfus  "proxi- 
SiiOttm  'pxc!tidic.  SIc  Tiraquctus  de 
fetTMan  ligrtcg.  i,  't,g/efft  «e.  iutmer. 
j>,  Gama  dfcif  117.  num.  a.  rcfcfcns  > 
ita  fuillc  judicatum  ,  Valafcus  didd 
eenfnlt.  \oi.  fub  nam.  j.  Caldas  de  rtne- 
,vat.  quxjK  5,  num.  33.  junila  qttajl,  d. 

u  Gabricl  Pcrcira  d.  deeif.  tiS. 
num.  4.  FragQr  d.  jj.».»./.  &a!ij  quos 
referunt.qui  id  fiimuntex  Gloila  linali, 
tn  cap.  t.§.  qHff  dcc(ff:ril  ,  vcrf.  Tilius 
fltos ,  /  dcfcudo  defunBi  cententi» ftt  inter 
dmi9itm,&  agnsies  ,  verh ,  eemfcnfit^ 

ubi  hocipfumftatuiccircapecitiaDem 
fi:udi. 

Icnia  nibilomiout  refolutio 

000 
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ip  ubi  id  quoad  EmpiiytGures  £c* 
-  icle&iAic&s  prscipitur.  , 

47*  •  $ciiiudhdQm'deiiidei  oom-poSk 
£sri  tetiovationein  alicui  durauEe  prU 
ina  conceffionc  Emphyccutica  in  pcr* 
fona  alcerius ,  nifi  ille  confcntiac.  Jta 
rcUtis  alijs  idcm  Caldas  </.  qudfi,^.  k 
IMHM.  u.  &  qtt£fi.%xt,imm,^,  BncoiHtac 
fiiciUy;qiiia,ttin  c^vilL,.<quam  canonico 
jurc  damnatur  impctratio  bencficij 
pcrfonae  vivcntis ;  cum  quia  inducic 
votum  capcandx  morcis  :  cum  maxi- 
» ({uia  ces  uoios.,ddtii  iUe  mmeon^ 
'  ienriC  vooo.poteft  in  aiium  transferri  j 
ju  xca  rcgulam ,  Id  ejtnd nefirum  ,  fme 
p^0no(lr9  trtnsferti  ncH^otefh,  l.  id^tted 
noflruvt ,  ff.de  regfdii  jMris.  Quarccicra 
dubiumoH,  non  poil^  durantc  prtm^ 
ioveftitiittcoDcedlaUam  f n  ejito  pw 
|ildidBiD,Qtetiein  tbBidit  GamaWinr^ 
l^.itnm.  I-  Illud  autem  dubio  non  ca- 
rct  ,an  polfit  rcnovatio  fieri  duranre 
prima  invellicura.,  &  non  confcncien- 
te  poiirdrore  ioivdliea',"  fi  ip&  fenos> 

i  vatior  i  &  eiut  e&Ans  conferatur  in 
tempus ,  quo  prima  inveHiturafinitii 
flt?  Vidcturnon  pofle  ,  quemadmO'» 
dum  in  hencHcijs  Eccicnalticis  difpo- 
fitam  cft,  C4p.  nulU^  &cM^.  relAtam^de 
Ulki^tene  pnketKik^i^bi' eavietuv  i?M|L 
heneAiii  AeMMca^  coA8iii|^ifliiv> 
vcl  promitrantiir  anrequam  vacenr. 
Oppofitum  nihilominus  fcntit  Cald. 
d.  quttfi.^.n.  4,  6c  jprobac  .ex  multis 
texsibut  >qui  ififtM^MMMidilfM^id* 
aitcunt.  .»  .>  ' 

4S  ^  -.Siatiieodamtertio ,  &  pritvcipali- 
ter ,  renovationem  Emphytcufis  peti 
dcbere  intraannum,  poft  finitam  Em- 
phyteufim ,  &  fi  intraUlum-  non  peca^ 
tor ,  nofkteoert-doflfttiniitf  lUiam  oam 
cederc.  rebtis^ttnriftus  Jultus  Cli- 
XUS /ih.  4..  fentenrtirttttt ,  Bmphpends  ^ 
^uttfi,  43.  i,  p^ffult.  Caldas  derenov. 
fuetfi.  fv».  '».«•  Gahricl  Pcroira  dectf, 
yt«>  MMMi  4.-  Mol.  di[p.  48  4.  ^tmm, 
AeiwLMMr  i|«tfio^M  m^HI^I^m^ 

1»m»i.  difp.x^,  §.t*w.t,  &csteri  om» 

«eiyiigiiifaacdmmAaocjd^ 


e&,  Ut  T;  V 

lafeu«  f«f<e/?.  39.  jflf^  tmfhyt.  nttm.  irf. 
Videatur  dtifcntirc,  dicctishanc  fen< 
tentiam  recepcam  quidemcfle  in  pri^ 
xihujusregni  («rnuilo  ciTih  jurc  fuU 
ciri.  CaJCerum  nohis  fatis  crt  tfle  ufa 
reccptam  :  ncc  cei  tc  lcvc  hal  cr  fun-» 
damentum  in  jurc.  Nam  qui  habetius 

'  peiiendi  feudifm ,  fi  per.afllDomtaoeat^ 
poflca  non  auditnr»  textii9>iii  rd^.rtl  , 

fi  fjuis  decefferit  ,  verf.  Titiitf  (nios  ^ 
fi  de  feuio  drfunlii  ccntentio  fit  inter  do~ 
tninum,  &  sg/uites.  Itein    qul  habet 

'  bae  4acttt«aien.'iridimeodi.  feudum.i 
iwAlo  aliena^i».,  idnoD.&ciatiQ» 
tra  annum ,  eam  f^Culcatem  ajnittit:;^ 
I.  §.  porrOf  ifasliter  e/imp^ieratfetti- 
dnm  alienari  :  undc  apud  Juriftas  corri» 
munitcr  vidctur  rcccpcum  niencium 
•nnale  haberq  vimfepiNliatfM)is.M^ 
fito  igicur  «  ac  juxca  ipfiOa.^jocis  se» 
^ilas ,  introduAum  eft  ,  utrenpvji^ 
tio  intra  annum  pccacur»  aUoj^iii  iioi| 
dcbcatur.  »• -^ii 

Noo  ioctpafc  aiifeft)  pradi^us^t 
onnus  cocrereviiifi  a  die  fcteoci«  poi(  ^ 
babilis^  Vade.quandiu.fMCceflQMilf 
fimi  Emphytcutas  ignorat  rcm  cfle 
Emphytcuticam,autfinicam  cffc  Emr 
phyceufim  ,  taUs.aonus  ci.non  cur-^ 
ff» Caldas  t  ^-epm  iaUliy  M§  qtufi^ 

5.  num.  15.  i6.  &  tftt^fi.-^^  ftnm,  %i^ 
&  Ftagof- 1^/<3«  $.  1.  J»b  num.  6,  wr/i 
ftntiliter  anni.  Iccm  fi  Emphytcufii 
itc  hasreditatia,  noQ  incipiec  ille  an^ 
iMM4nteaditamiurredicaCem»uc  idi:oi 
Cttldas  probht'  dj&4  qtdfiim  .f,^fn(0i 
S7.  rcjc^a  iqoorundam  rciicenrl),.qjii 
idem  volumt,eciam  quando  Enr^^ 
teufis  haereditaria  000  .eit.  Pra?tc* 
m ,  Ci  intra  pracdidtim  annum  re^  • 
iMMFaiio  ..noo'  pecacQr.ii«$d^^  pofli^ 
a&oia  purgafti'|nCaodii^'illfMr|  poAea 
intra  modicum  tempus  judicis  arbft 
trio  confidcrandum  ,  uc  in  feudji 
cencc  communior  fencem.ia,  quam  itx 
fimphytcufibifivleqtiitiifGaldas 

"tnim^  \%.  Qui  dtiara  if«">^  «7. . tredil 
probabite  cfl^e,.  quod  quandiu  dobuy 

mn^  piwdiAo  annoL  «iUi^^  aaif 
Aaa  dccla* 
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hqc  estei:etentn;^Uu5  ejus  ,  fcii  il-»^ 
le^  qui  ptMBtaaftieqtiicur » iMlkcfhce-»^ 
j^miuLiiiki—  ppft  HliiiT  molvfeM ^dt 
'  nncnrttioobvi  peteDdaxr-.  Ita  <  lo-' 
tpitliifn  'ftr  feudi»ittDCiuj3C  nTuln^lifud' 

piiisso  lioca  cDiDiHJwbQi^  tttldls.^iiiH  fJWf 
vcl  ab  ulrimo  E^hnphytteutft,',  v<*l 
^ipfo  idoDiitioj  &  iddttiicmpbi-ilt^cr- 
fona  iUiu(pt«defoniaK'iin»pkuaf  ap({i 
B9C8fS9iioo3i^iDMt^4^oilpinii»^lm 

BDTitiofiOfti  'fMcteA(kBb»<^'  Urido^  Aoii^ 
obii^ ,  qttod  objici  t>Dir<^  ck  bi^u  y 
in  l.  <mn  ntiquUrilfM.  i  jC»A  d<^  wrt 

tc,  nohihreprarnMhiiqni  i  fdd  itrflduu 
incepti  ad  h.rrcdcs  tirainfED.iltifc  j  lit  irt' 
to  dcUbetarc  pofliik.'  W«»  ^^^dtli*" 

pctit ,  ndn  ab  alibi,^ t^iSam  ib-<pr*  d44*' 
fan^ojctanfnaiflum  cVt  ,  &  fJrdptcpr.d 
rolum-tctnpus ,  quod  ipfl  rcf^abat ,  ad^ 
cos  traafiti  iii  noftiO  Vcro  ca(u  ju$rc«" 
t)ovatieDi»iiiil^liMliilwb]ddV^  ^rf»' 
lis  o6iiBp8teba%  '.o'iifcftf!     ziiuuiii  i 
M      Ca&etum  C^l^^  fupfk  ktim:'  5«;* 
aiili  Cah>io  Molineo  credit  prl^di- 
fiicccffon  noncompcterc  ^  tiifi  lo- 
lum  f«fidquxn  aa^i^t^uod  pb^doii^i 

^i»iu4ieiiifnvitenii(j3^iui  f^p6^- 

^oi  intercric  haberc  Btt^pJiytfc^irim  ,  & 
noti  cfle  fuam  Bmpliytcurim  in  fuf- 
ptnte  ulcta  piimiiiflp^aADUm  fok  «am 

finicam.  Vtraque  feoteotia  eft  filtlb»    dijSet^Mi  ht.m^ftmmndk^tkiUtdifM 


&  liegari^  qaeftioiiem  refoi* 
viinihiai  (ik»di«le.  }  *  . . 

6e^^  c^fti»  cft,  quandbf^bpiita^e^ 
lwihVmicitid;  if»ter  domin'u6\,'%tEqa<i  ' 
ptoyfeucam  V  vcJ  cjus  rucccfforem  ifl* 
tercelFere.  lihs  cnim  durantibus  cC^ 

pidlK^ » iiti^lblvi€€alda«  i^iVMil^ 

firtfif?!.  7.  »jn*iv  ^  ctrtii  ^ai&i}a«o Ja'^ 
cobino  ,  &  Prajpofito,  id  InfeodbW» 
OkntibuB  quQTUffi  uUimus  conclu- 
dif  j^^pro^Mr  <immicitias  non  ^darrna^ 
ib>MiMoikrv9^<)eiiftm  fioMicimmm  . 
miiiM .  ad^vnveftitut^im  ^  fmMa^V 
Addit  tameh  Caldas  ,  hot  ndn  pr<S* 
ccdcre ,  ft  iramifcicia  ad  hunc  fifieiti 
futt<«ife^atm  ir  imo-  heqae  juxta  atl^ 
()uos.,  fi  ipfeE^phyccuca;  VisitejiiBlliC^. 
teeflbr  CF  caufsiindodic  ^iit^tiHiB<^htttr 
hon  fijcrir.  Sed  fadc  uitimum  twiiittl^ 
probabile  cenfet  idem  Dodor«k  ^ 


• 

Quomodo  renovdth  Sk/fJi^ 


V\',' 


.•1)V 

•Ak-it 
»  .« 

.:Vi» 


i»  reM0V4tinte  Emfhyteujis  non  cfor- 


S/  B>Tjpbytnt/!s  fit  ■ecclefiiftkd ,  fifj^fi- 
qu»d  dtikr  jufta  cdiKfa ,  ^  ijuod  resnon^- 
dum  flemt  jtcrt  td  menf^im  Ecclefid  re^- 


te  advdr&ii^xtfitiorQiiQ  a^^hHH 
fiovitit)iier*'iicteocen:i  ,  &  (kintcr-' 
mpta  pra^criptku^eaiim  ad  petcndam 
iPeaoiratioBeih  <idMS!^  i  t^iisr  ainat«$> 

(bquend  a^naio ,  oc  tion  oblbra^ia-^ 

jrfb  aoni  i^^it^^^  rcnova.t!otjctti  pfittte 


jhi^tttrjm  pahticMf^.  Bt  ^}JfP  Mr^OMA 
Aiif«»  fptemnitittis  }  tii 
^  •  ytlrnm  httovktiTt '  Bti^tdkfif  ikdnc^ 
jritjtft      $Meh0  ctnfiritf*'JBi0tltifaifiifBiil0 

^Andorci)9-v«ti9  e(}  dtbiu  yHihif»* 
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*Mfmm  ttpulms  dibetur  ,  *///  ////  ^tnfim.»^ 
j  n4*i.  iVf i» prnj  idiciitm  EccUfm^  fiBm  • 
phyieftffs  fit  B(clefiafli<Aimfi  pr<ttvij s f^iem- 
itf/anUs  tidfrifHtm  («9c^^memr§^mfiiiK 

,    .  .■  -  :  /j 

'^miMm  #Aw  iWlirtwiifiit  H^dn9'f  ihtfidi^ 
:frimt  jave/frtttrte^m  'pmiudkim-ji^ifi^ 

f«ffef[9r  tmfyjttnfim  rmMtJkk 
Hmwitf  dmiwifnbtmdiritm»  •pmd-n^.rti: 

'If'^  fit€im.fiit^eiebetre)fifVAti0  fitr.ifitk< 
^itdem^ffirmt ,  ^  ^isn/itJittfritlli»:  tmtii»' 

Si  dmtirifs  te/iivtitifitrem  dtbem,]tii* 
'§Mrd0dd»^t  vtiiitdimdt ,  qno  Ufrim»mimA 
jjtimt^ritijUiifrM  fMM/  iutdt0m^/it^> 
■^mpffim  fitftit  iit  fr»)Mdiciitm  fecifidt^ 
yi> ,  htberi.dekttfr^-ii^jiiddUti vH mm- 
iide/nj)tn,tt,  6^.  ■         --.  . 

JLicet  domimes  relMVitimem  fuert' 
MegtjUxH ftrmitmfrhmd  itrveptiirti,  t»^ 
"mem  f^tjt^i^em  ^u^te.  juitcii  ^H- 
9r»ferttms  ^^Mmmdelti  mkitrttrtdeksm^ 
n,  6«. 

imimftijfteiiitbm  Be<^efim  mem  e^mi» 
mmirdti  mfte  Jk  ei^jmilHe  tmeMs^ 
mdm. 

Vtrum  im  remtvaiemt  fefit  m^eri 
fenfte ,  qui&fd»res  fuit  mfUifiNt.  exfet^t 
^m^tetttsiih 

f.  i  .N.  bac  quaeftioor  ibtnd  tiriill&». 

'  f  ..«iebcw.fii^pMeiida-.»  &conce(iBii». 
rcnovatibnc  fervari  formam  > 
&  ADlcmnicaces  coaruetasjDccciTarium 

.auMm  noQ  eile  fervari  omoes,quc 
adr^pfimo  Emphyceudcaiidatnro^. 
qsHnioiariVadfi  fi.fioipfayteofis  fic  E^. 
clefiaftica,  noo  fiinc  neceflarii  traA;t* 
CUs,qmad  iM>imamcius  conceffiooeai 
poiiulantur,red  fufficicdari  juilaro  cau« 
<am,&quod  res nondum pleno  jure 
i4  nenAtt  lccleft^  «ediHlec » vc  latd 
&  mulcis  relacis  Ikx^loribus  tradidi* 
mus  ^//^.i.y^^vS.^.  3,  Quamvis  Cald» 
dereme-vAt^  q.  m..  ii,l.&  ^.ao.».J.aflcrac 

fepattiuia  AbiTcrvaii  ia.  pta^huii)^ 


VegD4 ,1d  eft,  fbM^irtekrrrraaafQf; 
^  alia ,  quag  io4Mfii|is><iooaBAone«ifc»^ 

hib.ri  loicnc  i  quasfiqi|omodo  fiaOi*||^ 
tradit  dUtindc  u.  cf.  to.  'k  pr/ncif^o  :  ac- 
quc  ic^ 'iJc^urc  ccncndum  clic  ccnfcc» 
^t^-ii.j»,  4«TdiccAS  ,.hoc  iibi^^c  jure> 
PIVta^liiisJ/UaMcmiip  apaicvnfeiceo^i 
^^ixfiaoir.til  Itoc  rcgnoHW  ' 
♦on  cft,  utcifaio  loeo^notav-^ 
iHolina  di(f,^^^.n.  r%..idfir.efh. 

tam^fitebairQjjiteicdBiMRacio  fieci  peri 

ferif>cufa«a<iitb^».iiH|tttcaiMuium 

D<x!torum ,  q<>ot«cftriint>:^eQnuw^ 
cur  Va^afctis  df^fi  hmpbjt,  'fi »,  w 
^  Q*Waa     rflww/»     x.  w.^.  Qp« 
^<#i0eJto  ifcfiptnra^ito  Eropfaytcufi  Ec- 

Plftr»aAica<fti«feAi|||acictacoMMaust 
in  («^ultfi  auccrt)  /oiaoi  vidstlvdl^ 

nccctfaria  ad  prot>rtioacm  fim 
«tcemo.uc  proprmia  conccflioneTra»-* 
xJHii|»u>»  W/^.  1.^.  t,h,fniicif.  Eadcm 

teoovatrenc»  qua^ 
«ft:j4iftioAa  cootc0io  rcqDem1i^ii£ 
{)rimae  ,&  itaccnfctidemCaWas 
a.  Con(cncic  m  hisFrag.  teme  3. 
»4.      z./ifi      ix.verf  nersM  fropofttie^' 
^fcq-  Ec  inde  contra  aliquos  infcrf 
Hoo  poffc  induci  reotovttnlen.Eai^ 
phyceufis  Ecclcfiaftic^  cx  tacitooomi 
fenfu ,  &  patiencia  domini  pcnfioneni 
rccipienus  apoffdTorcj  quod  tacitui  " 
confenfus  noo  fulHciai^quandofcri- 
pcm^eeeflan6e^cur  ^  pcr  /.  iuimi 
qusritut,  §.  qui  iV«M»«eibkBarcb.ft^ 
Bild^  f.  iecdti,  Et  praeterea,  quia  dcfi« 
ciente  fcriptura,  Ubi  illa  cftde  fubftan* 
cia,deficicforma  contradu8,&  fic  abf- 

quoilltifldMnQOopoccft.  lilum  ceo- 

fulc. 

Scatuo  feconi^i  quando  rttaOTaYii 
lio  eft  debita »  non  pofTe  dominum  la 
carccedercaclaufulis  ,  Sc  formapfi-  " 
VX  iovcfticufastabfquc  confenfu  eocu» 
<9vilMld«liMiir».ltt  mDOinnitcr  Oo^ 
Aores,qaoslatifltnlrd^eoi  fequ^ 
Caldas  de  remevet.  q.  j.  i».  7,  &  Prag, 
d.  tem.  3,  difp,  p.  §.  14..».  4..  ^  y^^^  ygi 

^  a^iu  pwucuiaciadeiiseodu.  iUtio 


Digitized  by  Googl( 


cfr>  qtii^fdooVatio  non  eft  ciculus  n6- 

»,  i^,  td^ncm ,  Garna  decif.  ^i%,  num. 
CiS^.fuprA  n.i.ik  cacteri  QOneyiKMiiT 
pcra<  j^nqi  autcm  iflveftitiir4.4S9n  c^* 

«*K5*cno  vatio^icu  CoDf  muacio  cft  de  • 
^ica  ,  fieri  debdCi(liD&>rma,  {k  claufulis 
^rima:  invciiitvata-pnQQ  poc^ j^b  eis 
Kcedii.  Addidi ,  f/^qffi^^Ufififfi^mmct 

&)tie  Vpoceil  ib  corutfik  jpnBjjiQdiciiim 
roctdi  a,  priBwi  concciTloh* ,  tit t!oce nt 
|>lertq<|$  j^ytidpalda$  ^^-  jv  »«»5».  «//. 
Ecpatet,  quta  illis  coQfcntienjt^b.us  > 
pdTecdoMoiikpHiiiaiita  totaceffipheiM 
jfUnpltdt^iiODreiDbVajre:  crgo  ii  forti- 
ori  rece<ie're.  ^b.e^  quoad  aHquid  ih 
C6rurri  ^racjttdiciom.  Dkdi, 
,fr£)Mdicium  ^  quia  A  Emphytcufis  tic 
£ccIefia](lica,nohpordllila  eoruioi  &• 
Voirtiniecediipriiha  invefl^ciiracufn, 
jpril^ittt^cip  ficcleirifls  dotnihi^  i^ii^ed)^ 
abrque  folemnitatibus  ad  primam  co- 
cefiioncm  requifuis  :  ur  fi  prinia  Eni- 
phy teujlis  erat  icohcfeira  ad  trcs  vitas, 

jpfaedidis  rolemnitattbus,itcbid!hilttet 

iiaditis     i.feff.  1.  \*  ■». ».  ty, 

^  StatuO  tertio.  Quand6  rcnovatio 
noneft  debita  ,ut  quandoEmphytcii- 
lisfihlAdl  ptopt«^  icbflAficiifiui^a ,  vt\ 
obqiNdilcitataBi,apicfiba^Ueeh)  irenud- 
Ciatfobem  in  mahus  domini ,  runc  bc- 
'  «e  potcd  dbminus  recedcrc  prour  ma- 
luerit  a  prima  invcftitura  m  praejudi- 
tium  re(:ipientiutn.  Ratibj[>dtefc^dti 

^^Wbmnino  reobvationeth  dene- 
garc ,  qiiahdoilla  ndh  cft  dcbita ,  nihil 
obftat,  quqminus  reccdcre  polKt  a  pri- 
ma  qonceifiOQduqiutaodb  formam » £c 

ffi  poffic  Undti^lii^cooceffio  abcb 
'  fafla  nbh  crif  ptbprie  i^crtovatiban- 
ttqu*  £mpi^tc»%i^aliaab^ 


phy teufLS  ,ut  bf  nc  docct  Ca^das  dere^ 
nt^vdt.  q.  y  imm,  i j.  & f. /^;^mm.  u^&iw^ 

Qiiandd  abtiHa.  1^^^ 
fifXiTenQQCiaverit  in  mar)i^us.^doipini 
non  rimpliciccr,  &  abfolatc,  fcd  fu|>.e^ 
cpnditio.nc ,  fii  pa<?^o ,  ut  cjus  rcnova:^ 
ti«)oein  coocedac  fiUo ,  tupcrcnovatiq 
i«beado!(i.<CM-i9a,  :fif;  (^^^ljrs  co.nccs^ 
M^W«ii»flp,Sn)pJ?;y5^i$.  i 
Tenovataccnfcnda  cricfiOY^ai  fqd  aotj^ 
qua ,  ut  eft^tf^^tys  in  ctp.t,  dc ^vt^gUoke^ 

Waovaiio  [uxca  fiipra  4idai^  d#^l 

fccundum  fbrmam  primac  invcftitu- 
IX  nihiiominus  aliquid  m  ca  popi-  . 
lur /vcl  adimjtiy .  quo  a^i^ 
tura  reccnir,  ruftinenqam  tne  bLlem 
'renovaTiohcm  quoadid,  ih  igt^o  boiii 
.  rcccdit  a  prima  invcftitursL:  id  VcMr 
quDd  adjcdum,vcl  a^em  vthni  ^ifjS 
prajudicium  rcciplcncis  ^  habcnduoi 
tifl*e  prbhoh  adjcdo  ^  vel  non  adcpcoi:' 
ucriin.renovatione  fiilTttin  a^ittim-^ 
tui-  marciili,  jprima  !nyei|llnib  foe- 
niinasctiam  com'pirehenderer,hbnde-  ' 
bent  fu.minapcxqludlifed  admitti  cx 
primafhVcftitui-a,rie  paiftio  ihtUteriui 
de^rimeptutn.  mucatipnein  recipiac;' 
/.  eh  emptiene^jf,  defdffis.  Itepa  16  contrai 
pbftcridr  cbncefllo  foemihas  icdn^tS'- 
hendcns  illis  non  prodcft,  firolu  iha- 
fcuiicxpriori  adraictcbantuir.  Itacx 
PatoipCaillrehri,&a!t5sCa^db  d.  ^.j. 
/».  8.&vidctur  confentire  Julius  Cl 
^us  ,  Ity.j^.fententitruT» ,  $.  ^iHtflipiiii^ 
(ju.tft.  6.n.i.  quacenus  docet  ■  quanc 
Empbytcufis  concedittifc  alio  modo 
lauamAilica  tft»  fuftinerieam  concef- 
fionem  id  foirma  Ibittii;  *  \  ^ 

Adverte  fecundb  j  licet  rchdvatii?^*' 
quiindo  cft  debiti ,  ficri  debeac  juxta 
formam  {^rioris  ifavcftitura; ,  atramen 
poiFe  dOminUm  maiorieizi  ]3enfion6  im« 
pDHere ,  atque  itft  fierl  Iblere  judicio 
ittbitratorum,qUi  potttemEmphyceiW 
ticambcneinrpeftam,  praftitc)  jura-»' 
^^(oaKbiUiaicar»ao>&  quantumpoi^ 
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Vfe^^»tffertn  mBitvpbyrcuribus 

>    '-^^vm  qtis^^S.an  fi6ffilijr6ge«-4  p«rt* 
Jis  tmphytcutas  ?  Vidctur  i^fftbiKli^ 

fArtS*  s  (ru ^^icti  ,  tcnm  Bnrtus  /*  cpff^ 
tMti^^M^f  S.  1. 4-  -«^  meMum^j^t 

.      #u  m  T I 


cffc  a^jgcffrtafri  p«ErfV6i4cm  «fic^frhsho- 
ratiorK^.-  Vndc  «tiana  cum  Bafcholb 

tU(Hi^Jf^t^s(.  OoodosHtatior;>?  'dl«t#ii 
diirh  ^«tur  «llwrfrihfimphytcuftfeuk 
Ecc(eri4ll)^*^,^oamvii  in  his  repugner 

phyrcutlB^Ybfa  4l4i^G(itiilTedldttritMflil' 

■fi o (a  ,  /.  ?f w . r tj/ idtQtjain,  /«i4m^p1| 


•.  vo  iji  n/.  I  .  •  • :. 
•  :.  «M.i ,     .       :,iuj   ^    •  .•.;;iv-.  ; 


I 


^T.c(n[in<r!r  wcli ,  (jnthits  Emphjtea- 
fis  fiHiri  y  c;  cxNn^uipoUfi.  n.  i,  . 
^-pminirs  n4n,pou^  rxpriierr  Bmphf' 
k^^ll^xr^f»^  Miida&£yem<Ad  Un^umtewt* 

*^^4«</«^«^  qui-erai  4iltiin*  vitM^  E*h- 
f%yteMfim  yat/ii^^  exlivguitttr  -Em^hy- 
teujtjfcrijus  matimf^tiim  vin/^te  sd^ 
^ffli^ffltlftett  t^ftmp^tn»  c^mj^tit  emftau 
ytipieKdi-mmimi^tiem  t  &  0imillif^0 
J^t  iottHr^eMiimi  ?*>. 

^y^^n^i^i^*  jn  tniifluitrA  defgnjt^ 


ih ,  estti9gttai^f^j»fffirmpyfm4 ,  ^wJK. 

figmtis?».^»  ' 

CMtrArixJenfevttdhic  ift  re.     4.  \  ; 
fr^firtmrfivte^d  iif^t^iftijfs^  Mr/Af* 
^MiitUm  hm^jjteiifim.n.j^    ,    •  .-  ^ 

Mt^findetur  Ad -fuBdmtitU J^^i^ 
ffpoft^.  n.6.&7,  . 

^luando  Er^hjtenfis  ctnceffA  f>rfi  flijs^ 
^  difceadatikMS  i^etnit  id  Ali^uem^ 
tm]m iMrit.iitinHMrAl^, «  ftifii*tt, 
Jcendcntts  nvn  hAAiiijfi  ii.  df  'tf^ifitft  - 
di>mini  eam  wndat ,  Mtr  ferfevtret  ,  ^ 
.^crpetuetur  in  ipfo.empttre,&  ejus  d^cem- 
Jcniibus  pg^^nurtanvenditms  i^  nitm^^ 

iiit4iam8M4$.$mfhyttitff£r.  nmttm 
UBdiUris  ipfit  tmfm  ^wtin^ns^  iw« 

ttnrnniwrmexigeref  n.ti, 

f^aties  rtnovAtio  Emphyteufis  ntn 
dehtraur  Jucceforiiiu  ^vtndtterts ,  f  tem^ 
nmmmis  penet 'i&m'extiti(fet .  n$» 
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Difp:  vm.  sca.  i. 


•  fequcntis,  eo  ipfo,  quod  dominus  Rm* 
phyceufim  conccITic  pro  cnbus  pcrlb<^ 
ntSrderigoancloillaj,  rol&mvoliiit,  uo 
perfoiuB  defignaw  ad  Einphyccufiin 
admirtcrcntur  ,  ut  cx  di£lu  conltac. 
Non  negaverimcamcn,concinger<f a- 
liquando  poflb,  uc  concellio  femphy- 
teutica»  in  aua  pcrtoMt  expcimiifitur, 
aon  fic  mefe  perfoBaliSf  fedicalii ,  in 
^uarcilicecpr^cipud  atcendatnrad  ip- 
fum  genus  concclTionls  pro  toc  perfo- 
nis,  non  ad conditionem  cu jufque  pcr- 
ibnasexprciTse»  quodcx  quaitcaieipfa* 
runa  perronanico^  &  aliis  circitBlUotiji 

•  :iadictrarbitrio  dtfeemendum  eft.  Bc 

tunc  licctaliqua  earum  deficiat  ,  non 
extinguctur  Emphyccufis,  fed  poteric 
coocinuari  in  alia  perfooa  loco  defi'» 
cietitkdibrogaca ,  dummodo-fittaliSi 
nt  inTpedis  omniliiu  pmdenter  |odU 
cetur,  quoddominus  velleccam  fub* 
fogari  pofle  tn  defcAum  exprcfnjEjquia 
cciam  in  concra^ibus  a  periona  ex- 
preiTarecedicur  exprsrumpca  mente 
concrahentium ,  /.  tiU  ft&im\if,jhuti 

f  de  ficl.  ;  -  .  ■  1 

9        Dubirari  prjBtCfca  potcft  ,  utrum 
quando  Eraphyccufis  concefla  pro  fi- 
lijs,  6£  dercendcDclbus  devenic  ad  ali* 
qucm,  cujus  morte  totericnra  erat  ,eo 
quoddefcendentcs  non  faabcbat,  fi  is 
deconfcnru  domini  eam  vcndac  ali- 
cui  filios  habcnci,  pcrfeverec,&  pcrpe- 
tuccur  talis  Emphyceufis  in  ipfo  e(9f 
ptore,&  e)u$  defcend^tibus,  poft  m<Me^ 
teno  veodiioffil  ?  Bsfpondec  affir^a* 
tiv^  Barboft  imL  nfufinlht,  >}%.num.  t^, 
ff.foluto  mfarimonio  ,  ubi  cum  Anchar- 
ranoaic,  quod  translata  Emphyteufi 
deconicnlu  domioit  non  dcbec  am?* 
^iiiis  oebfiderari  lioea ,  vel  generaii^ 
illlis,qui  crandulic  jusruumsfed  geoop 
ratio  illius  ,  inqucm  fuictranslata :  ac 
.proindc.cxtinfta  Imca  primi  acquiren- 
4is ,  non  ccnferiextindam  Emphyceu- 
*ltiitiin  pefibna  iUiUfv  ad  quemtransU" 
-ts^lbtt;  Proqua  refolutione  refert  Ja^ 
(fonem,,Socinum  ,  &  Baldum.  Et  fUn- 
iidatur  itt>«upa4:  iwi^  ii^ 


de  confsnfu  domlnt. 
■r."  CQotrarium  nihilominus  knufif 
ttieritD Caldas-  de etctinS^.tsf^  %u  ^m^ 
4a;  &  »5.  ».  }B.  &  eip,.tf»  #.  st» 
cum  alijs ,  quos  refcft.Qui  confequen« 
;er  doccnc,  mortuopraidid^o  vcndito* 
re,  ilacim  En.phyceufmi  confolidari 
cnm  dominodiredo,  &  pofledominii \ 
illam  vendicare.  Fuodamfinnim.  eft« 
qoia  venditor  non  potait  pim  jurisin 
cmptorcm  transferre,  quam  ipfe  ha<* 
berct  ^l.trAclnio ,ff.  de  Acquirendo  rerftm 
demimOf  /,  »emo  flus  ^ff.  de  regal.  \aris^ 
Vodec&m  venditor  io  cafu  propofitQ 
lcrfikm  l^beret  jus  Emphyieuucum  pgd 
tcmporevitac  fu.T,&cumea  extlngufi^ 
dum  ,  non  potuit  plus  in  cmptoretn 
tcaBsfcrre,  &  confequeDtcr  non  pocuie 
«optor  melioris  condidoois  reddi  ^ 
quam  cflet  venditot,  iqoo  caofiim  Im4 
bet.  Neque  in  contrarium  orgetitf  fttrf» 
JacameflfeEntphyceufim in  illu cmpto* 
rem  decoofenfu  domini  ,  quia  ejur» 
modi  conienfus  requiritur ,  &  prsfta^ 
<ar«uc  ▼aleac  alienatio ,  noo  vero ,  ot 
dijmino  diredo  noceac «  nequcenloi 
intcntio  domini  illum  pracftantis  eft 
fibi  in  aliquo  pra^dicarc  :  confcnfuj 
autem  nihll  ulcra  intcntioncm  coofcn'»- 
Cientis  operatur ,  /.  ^k/  tum  ,ffi  detr4m^ 
nSit&ABs ,  &  l,ex  tefimem^t  f»degx¥ 
cepthn.  rei  judicets.  Objict  poteft  COlii 
crahancrcfolutionem  tcxtus/>ri^.  «4W 
fer, dedeitetion.  inter  viruiH^& uxeremt 
.  «bi  nrosfhiftus ,  quem  vir  uxori  dona^ 
.vic ,  dorat  in  uxore  poft  moaem  viil,i 
donatus  fic  de  conienfu  proprictarij  t 
/ecus  autcm  ,  fi  abfque  ilUus  confcnfu. 
Scd  jam  ad  haoc  objedlioocm  fadam 
cootra  limilem^refolutionem  rc(poo<* 
aaamdiffMM.6,$,t,ver/Mime9^ 

Mcrico  autcra  tradirara  tefolutfdi  !• 
nemlimitac  Cald.  d.  ctp.  u,  tiitm,  41.  » 
uc  non  procedac ,  quando  in  fcriptura 
ivenditionis  expreiTum  eflet.qiiod  ven» 
dttorBmphyteuOm  vendebac  empto» 
rl  pro  eo ,  &  fuis  hzredtbus.  NAm  tnntt 
ji  domiiius  .fiiiipiidser  confenfum  . 

•  prtefti» 
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Difp.  VIII, 

fcqucntis,  eo  ipfo,  quoddorainus  Em- 
pJiyccufim  concciTic  pro  cribus  pcrfo». 
ots,  defignandoiJlas,  folviaivoltiic,  uo 
perrotNi  defignata  ad  Emphyccufim 
admlrccrcntur  ,  ut  cx  di<fti8  conllat. 
Non  negaverim ramcn,contingcrcf a- 
liquando  poiTe,  uc  conccllio  Emphy- 
teutica,  in  qua  perfime  expciaitifiCiir, 
Bon  iic  meri  perfoeatis,  fedmlis,  in 
quarciifcecpr^ipud  atcendaturad  ip- 
funi  genus  conccflionis  pro  cot  perfo- 
nis,  nonadcondinonem  cujiilquc  pcr- 
ibnflB  e xprciTs }  qu o d  cx  qualt cace  ipfa- 
fum  perfonarun)»  &a1i)S  circunftancija 
>  jacMcts  arbitrio  difeernendum  eik.  Ec 
tunc  licccaliqua  carum  cleficiac  ,  non 
cxtinguctur  Emphyccufi'? ,  led  poteric 
concinuari  in  alia  pcrfona  ioco  defi- 
cientkrubrogaca,  dttmmodo  fictalitj 
mtn(peAit  omnibnt  prudenter  judi^ 
oetur,  quoddominus  vellcteam  fub» 
Togari  poflTe  m  defc<flum  exprcfTsejquia 
ectam  in  concradltbus  a  pcribna  ex« 
prelE  receditur  ex  pr^fumpca  mente 
concrahencinni ,  /.  /4^  ptSwm ,  f ./m4 
f  dc  />i(f?.  ^  : 

Dubicari  praeterca  potefl  ,  utrijm 
quando  Emphyccufis  concelTa  pro  fi- 
lijs,  &  defcendcocibus  devenic  ad  ali- 
quem,  cu jus  morce  Intericnfa  erac »eo 
qnoddefccndences  non  habebac,fi  it 
deconfenfu  domini  cam  vcndac  ali- 
cui  filios  habcnci,  pcrlcverec,&.  perpe- 
tuecur  calis  Emphyceufis  in  ipfo  cno- 
pcorc,&  e)us  defceod6cibus,poftffl0r« 
tem  vendicoris  >  Refpondec  affirma^ 
ttvd  Barbofai»/.  u/uff»fiu^^i,nim,t9m 
f.  foluto  mttrim»»}»  ,  ubi  cum  Anchar- 
rano  aic ,  quod  translata  Emphyceufi 
dccon(enfu  dominit  non  dcbec  am« 
^lfilm  GflNDfiderari  linea,vel  generacio 
l!has,<)U^cran(lunt  ius  fuum;(ed  gene^ 
rarlo  illius ,  inquem  fuictranslata :  ac 
.proinde,cxcin^la  Unea  primi  acquirei> 
4is ,  non  ceoferi  extindam  Emphyceu- 
ifim  inperCbeaillivs,  ad  quem  transla- 
4albtc.  Proqua  refolutione  referc  Ja^ 
fonem^Socinnm  ,&Baidum.  Et  fiin- 

t4arac  ia  eo.quod  oaitflacio  iad»  fit 


dc  confsnfu  domtnl. 

CoQcrarium  nthilominus  (^ntitif 
tterito  Caldat  it  etctM^  ttf^  ii«  i  mt 
4c.  &  cap,  ti,  n,  58.  &  eip,.tf,  ».  tB» 
cun^  a!i;s ,  quos  rcfcrc.  Qut  confcqucn* 
%Gr  doccnc,  morcuo pra;di^lo  vendito- 
rc,  ftacim  Emphyccuhm  conlolidari 
cam  dominodiredo ,  &  pofle  domtnui 
iUam  vendicare.  FuDdamapcum  eft« 
quia  venditor  non  pocuic  pUis  jurisia 
cmpcorem  transfcrrc,  quam  ipfc  ha- 
betei^Ltraeltiifi,ff,  de  Acqntrendo  renim. 
dmtimio^  /,  nxm^  flus  ^ff,  dt  re^nl.  jnns^ 
Vndecum  vendicor  iocafupropdfico 
ibl^m  baberctjus  Emphyxeucicumpttf 
rcmporcvita:  rua;,&cumea  cxtingu6^ 
dum  ,  non  potuic  plus  in  cmpcorcm 
sraBsferrc,  &  confequentcr  noQ  ^ocuie 
cvipcor  meliorit  condicioots  reddt  g 
quam  ciTct  veodicor,  k  quo  catt&m  ha* 
bct.  Neque  in  contrarium  urgetiCfifll^ 
latamelTeEiiiphyteufim  in  iiluempto* 
rem  de  coa^cniu  domini  ,  quia  eiuC* 
mocficonfenfusrequiritur ,  ^  prftfta* 
cur«uc  valeac  alienacto  ,1101)  ver6 ,  nt 
dominodiredo  noceac,  aequeeoim 
intcntio  domiot  illum  prncflantis  eft 
fibi  in  aliquo  pra^dicarc  ;  confcnfus 
auccm  nihtl  ulcra  iiiccncioncm  confcn<- 
tiencis  operacur ,  /.  ^ui  tumtjf;  ditruif^ 
gaifnikus  ^  /.  ex  teJfamemltf  ^  gl  Jtpc^ 
cepeion.rei  judie4tM.Oh\\c\  poceft  dMii 
trahancrefolucionem  ccxcus/>rtfp.  ««k 
fer,ded0Mti0n.  inter  virumy& axaremi 
«bi  nfiitftuAus ,  quem  vir  uxori  donaf» 
vvic ,  durac  in  uxore  poft  mMfem  viij,ft 
donatus  ftc  de  conlenru  proprictarij  t 
fecus  autem  ,fiabfque  ilUusconfcnfu, 
Sed  jam  ad  hanc  objeAioDcm  fadata 
concra  fimilem  fefolucionem  rcfpon<* 
ifimus  diff,  «.y^df.  <,f .  f.  vtrfilNftmew^  , 

Mcriro  autcm  tradicant^felndOi* 
nemhmirac  C;ild.  r/.  cap.  n.  nnm.  41.1* 
ut  non  proccdac ,  quando  tn  fcripcura 
.▼endicionis  exprdTum  efTecquod  vei>- 
dicorBmphyteufira  vei^^ebac  empc^ 
rl  pro  co ,  &  fuis  ha?redibut.  Nim  tunC 
Sl  doaiiaus  .fiippUcicef  confcnfum 
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m  ^nnnm  f  »ft  frtitnm  En-phyttufim :  WiA^i 
liifff  tettttut  d*l»t0iu  tUmcMcedert^^wmikf 

*l  '  r:\A  n'r  :}.  • ..  '■  nr5  ;.Hip 

midnfitmU  Etf.Bmfi^tkuftsfttb^^i 

Si  rendvkiU  HoHfttmf  ktm  ff^dii-X 

tSAat'^Ayfti  dir^^iii  »*n  dlxkhttfe' 

*'  ^]4m$rix^.Mnncrum  tmfetit  re^it^ 
ti0iM^fHVttprHfhrr^}m^ 

Mettsvatio  poirfi  feti  fofl  frMdtititm 
snnnm.  quAttdf  jnfimn  intervenit  im/  e- 
dimentum,  ni  '^ntrr  Hlum^cteretur.  Et 
quodnmcenJeAtur  juflum  tmpedtnmrtnm? 

nr^/af  (i  Miteatf  \  1«^  imfedknetftum 
fi^juj^ttm  f   ti^n  uitf^fnfedtmiHS^ 
ffifuirMtkr  jfotefidHo  >  ihid.  ,^ 
'     mnp^uffdminnt  dentgsrerenevetk^i 

fefl  tUmKm^i 

^  Si  damimsintriifixd'!^**^  o^nfmre' 
Itewttpnem  conte^tt  nojphsbentt  jus  ad  tls 
Um.fetefl  qni  jus  heMm^/iU^  ptte»»i 
etUmpeJ  ennum,  &  exdndm  frevifmm 
tfit,e}diki^M$s.S^. 

Atiqui  centrurium  fentiunt  ,  fMltem 
nuJiide  is  \  cnl  rinMfie  •deMAtur.won 
frdt  in  foftffiene  ,  &  m/te^fMm  ilUm  ce- 
teret  domiuus  concefit  dteri  rewnvsti»» 
mem,  eum^iie  in^JfrjnJiMktifiii  num.^. 

.  ^Virhn  iuc  fhttewi»  rtimte,  teieetur 
Hie.en^  rjenmnefei^tfl  ^dttrirep%ek\ 
te^eodem  n.  54.     • "      •  '    •  --^  '  *^ 
-V  Frier  ww<w  fentmtie  f  efitM,  ypiP»  5»> 
fifiiMetui^  i  &  emfUni^  I*BIIJ 

rundmentdeetitreridfeivmitfr,ttMmi 
J*ro  reneveriine  eititnetida  eemfe^ 


'3 

«.V 


jntinre^'^i  jy- 


OfficiumjHdicis  eqkilite  fuffnltmis» 
Htfiinfldr.jifi/kettlregih  t&^^^efi^ 
elneiifiitt^^«elt$eittetmtnr,ie,s6,  ^ 
'  DtmhenAetl^imte  efnd  fi  rem  Smjfhj' 
teuticm  #  &  ren^atitnem  deneg^ns  ei , 
cuiilUcempetebat  ;  cenfetur  peffij^or  msU 
fdei^  &  deiftrefiitnere  finijnf* 

Lifptt  fteiitii  enni  nen  tettit ,  ijne» 
minus  rtnevetieprti  pof^it,  quando  tiltimus 
Einphyteuta  non  pi/fillehai  Empftyteiifrm^ 
fed  diifis  tertiu/,  cum  que  ittigium  hebe" 
hat.n.^7. 

Jtefrmliffimnti  iMtts  nteeit »  f «mn 

ehpkMi(tit?itafupetitemiiHedi^tm,4,et 
fitfeeLbatdiute  ,imjn4£mfB)t«itfietnn^^ 
metnri'endemn.^7*t^mi/tve. 
■n  iitis^tnifrime  UcetrtmevMiitcAmft^ 

tfkn,  wietlMtmUmtntfiihmKit  Jmpww»,  Hf^i  i 
tmivreniii^femimt^^tktfbtt  kt^gmt  «•-> 
]„tmfeltt^em»Mtmiatmmtw^^ 
tem£me,  m,  58.      "  ^ 
'  At  ctmtrefimm  etitm  efi fetisfrelfehiU,  \ 

*  :*  &mttklitnimerfits  frestimrimrtme^-y 
ttiltlimenei)9U»mfetmtem,&  ficimter4% 
rtift» fie^i^iiene enni  *d p<tend%m  rtne^  1 
tf^ttmm  ccnttfi ,  tslis  t«nstui  minatar, 
sn  e*  tis^&  inierniptie profit fequentiegme^s 
te  utnenebftMteletfkUtimstmeknnepn^L 

fi^h 

-  Ci^itAJes  imimiciti^  ortd  tnter  doms* 
nkm ,  &  Emphyteutnm,  veiejus^cefereuM^ 
excufentfnccefferem  non  petteumtnmit^tt* 

nmte^iiAtimmiMm'  it:m.'i--i  ''  ^ 

C lrca  haOc  qOflpftidnetf» 

bcri  renovationcm  ,  ^wqtfant 
Etnphyteufisvacct,.  five  p6r%W«e«n 
m  pcr  nraMSeidntm.  tta  oniMl 
fupponmik ,  «£  ^radtt  C^ldas  ^e  teirov, 
|.V'«.».<5icem,qti6d  juxta  pra-x^m  hu* 
{ustfegni ,  nequc  cidcm  pofTcinjfi  rc* 
hovatio  facicnda  cft ,  quitt  pri^iTemj 
CtpbfiijffidhemrhMii^its^olMfi)  rcA 

obfki^nbcbjiis-c^bfirmati(fti6m 
tfto  -Cddliciit^^Ui^'  Ri^ki«Bfire». 

tit^ 
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iif.  Pj  .ubi  id  quoad  Emphyteufe*  Ec* 
clefiaftipds  prfBCipiturf      ,    j , 

4t  Scftaendum  deloile oPA  ftoiHi 

£efi  tfenovacionem  alicui  durantepri* 
ina  conceilionc  Emphyrcutica  in  per- 
foiia  r.kerius ,  nifi  iUe  confcDtiac  Jta 
i;clu£is  alijs  idem  CaldAS  ^i'  qtMfi,^.  i 
iMMi.  V  &  quAp,x9^mim,A>'  Ecconftac 
fjicild,  qaiatain  ciiolt,  qaitmjCftfKinico 
fuK  damnatur  impccratio  bencficij 
perfQnfe  vivcntis  :  tum  quia  inducic 
vocum  captandx  mortis ;  tum  maxi- 
xpd ,  quia  res  unius  >  dum  illc  iwn  con» 
.  Ibntic  i  Qon  pocefttn  alium  ctAnsferri ;  - 
iu  x<a  r(<g.ulam ,  l4  <l»^ mftAm  tfi ,  fine 
fiS*  noflro  tfAnsferfi  nonpeteft.  l.  id  ^uod 
nofiruM ^f.deregnlis  juris.  Qj_iarccitra 
dubium  cA,  non  poiTc  durante  prima 
inyeftiHiiraoolicefltaUam  io  ejus  prjB- 
jttdiciiifflsUteciam  tradic  Giauideeffi 
f  lUud  autem  dubio  non  ci^ 
rcc  ,an  poflit  renovatio  fieri  durante 
prima  invcflitura,  &  non  cdnrentttf^i- 
te  poiTcirorc  invcilito  ,  fi  ipfa  renov 

:  vatio  ejus  eiedus  confeiatulr  in 
tempus ,  quo  prima  inveftttnaafinita 
fitj  Videturnon  pofTc  ,  qucmadmo» 
dum  in  beneficijs  Hcclefiadicis  difpo» 
(itum  cft,.  cap.  nuiU^&ca^,  reUtttm^d» 
t9nce^i$n(  pr^enei*  ,  ubi  cavttur,  ne 
bendicia  £«6lefiaftici  concedaiitur , 
vel  promittantur  antequam  vacent. 
Oppofunm  nihilominus  fentit  C'ald. 
d.  qt*<f rt.  4.  6c  probac  ex  multis 
textibus  ,qui  in  fimiU  de  fcuflis  id  ad« 
«littant. 

48:.  StiCaeodam  tercio ,  &  principaU» 
ter,  rcnovationcm  Eraphyteufis  peci 
delMsre  intra  annum,  poftfinitam  Em- 
phytcufira,  &  fi  incra  Jlum  non  pcca-. 
tur ,  nonceaeri  donitnam  lUamcon-i 
cedere.  Ita  lelatis  pluribas  Julius  C\a^ 
fO»  Uk,  4^,[tnttntiarHm,  %.  Emphytenfis  , 
,  ■  efUdf}.  45.  §.  penult.  Caldas  deren$v, 
'^uafi.  5.  n,  \t.  Gabriel  Pcreira  decif, 
|zg.  num  4.  Mol.  difp.  484.  num,  6, 
RebeL  M,  13.  qu^ft,  tS.  tmm, Frag. 
i§m»i,  difp.x^.  §.i.n.i.  &caeceri  om- 

'       ;  qm  hacdc  ce  tcailanta  Ucet  Va* 


if^  iir.  TT  jft 

Iflfcufi  qu^/f.  ^^.de  \nre  F.mph^^t.  >iuni.  tfi* 
yidcatur  dittcntirc^  diccnsi*anc  {en« 
Mbtiam  receptam>quidCm  .efle  in  pral 
«ihujusregoi  ,.acnullo  civili  jure  fuU 
ciri.  Ca:rerura  nohis  fatis  cft  ciTc  ufu 
reccptam  :  ncc  ccrtc  Icvc  hr.hct  fun- 
damcntum  in  jure.  Namqui  habcc  jus 
pecendi  fcodum ,  fi  per«nnom  caceat, 
poftea  noo  auditor»  textus  m  tgf.  jti 

§.  ft  qnis  drcefferit  ,  verf.  Titiw  fHies  ^ 
fi  de  fcndo  dcfitncli  contentio  ftt  inter  do^ 
miamn,  &  ag/t&tos.  Iccm  ,  qui  Iiabc- 
bac  faculcacem  rcdimcndi  fcudum  % 
tallklo  alieoatum ,  fi  Idoon  &ciaciD<« 
traannum,  eam  facultacem  amitciti 

Kip,  I.     porro  ,  quiCuer  D^tmpatcratfeit' 
dum  hltenari  :  unde  apud  Juriftas  com-» 
CQunitcr  vidccur  rcccpcum  filentlurn 
'  «haale  baberd  vim  cepadiatjonts«  Mc* 
rito  i^tttC  >  ac  juxca  ipfius  juris  re* 
■  gulas,  Inirodudum  eft  ,  ucrenova^ 
'  tio  intra  anniun  petatuc ,  alio^ui  noi| 
dcbcatur- 

i  Non  incipit  autcm  praididus 
•noos  currete ,  nifi  \  dtc  (cieoclsE  pror 
babilis.  Vnde  qnandfa .  fiicceflbr  ut- 
timi  Emphytcuts  ignprat  rcm  ciHi 
Bmphytcuticam  ,autfinitam  effc  Emr 
fhyceuftm  ,  talis  aunus  ci  non  cur-* 

-</it,  Caldas  »  cum  alijs 

■:ff,  mnm,  tf,  &  a<.  &' efiuift.  ^  tnm^^ke^ 
&  Fsagof.  diElo  §.  ».  [uh  nnm^.  vftfi 
[imiliter  anni,  Itcm  fi.  Emphytcufis 
fic  hasrcditatia,  non  incipiec  ille  an-» 
nus  antc  adicam  hxreditatem,uc  idcn) 
Caldas  probat  dtB*  fM>i^^  f . 
87.  rejcAa  quoroodam  fehtcntia ,  qi^ 
idem  Volunr  ,  etiam  quando  Emphy^ 
tcufis  hxrcditaria  non  cft.  Praete^ 
rca ,  fi  incr^  prasdidum  annum  rc* 
iiovatto  ooo  petatur  ,  videtor  poflf 
tnora  porgaci,  petoulQ  Ulam  poftei . 
iotra  modicum  tempus  judicisarbit 
trio  confiderandum  ,  uc  in  feudif 
tencc  communior  fencentia,  quam  in 
Emphyccufibus  fequicur  Galdas fufra^  * 
«Mmi.  tt.  Qui  etiam  tum»  tr,  tradii 
firobablle  cfTe,  qa6d  quandiu  domi« 
ttut  pr«di/fto  anno.  tia&I^Ap.  oo^ 
Aaa  dccUn 
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IL  F^.De  £ftiphyteufi. 


dtJcUrat  >  fe  nolb  anapUus  ccocii 
rinovarc^  potdt  reo6fiiltib  peci^MBC 
B  iiDce  di:cUratioaeov^xinii«»*d«» 
rodat,  nori  potufl  renQT^po-!  fequiiv^ 

ti  dcoeg.irl.  Praqua  opmion^:  ckat 
aiios,  iiuer  qiu>s  Burf.uus  tv.v///,  91; 
vemtr,  ij.  t.-(iHM.  ».  caaTclicic  cotn- 
]X»oQeai.  j.ini  vcrOf  fi  is  ,qut  diftu^ 
Isc  Tenovdrionem  pstenr  , :  erat  mU 
nor- vlpinrt  quinquc  annoru.-n  ,  cOiir-. 
■pctic  ei  refticiuio  acivcru-s  Ijpium 
ilhus  anni  ,  uc  tradir  Garaa ,  dcaf, 
♦17.  mtwer.  late  Caldss  dt{laqii*Jl, 
5,  iimrr.  »iv&  rcbtis  ploMbus>Fr«f 
gof.  ».  fub  »um,  <t.  veif,  itm 

lapfus ;  ubi  etiam  acivrrtic  ,quocibpius 
illuis  anni  non  noccc  mincri  noncx« 
cedcnti  annos  14.  cciam>citra  benel 
flcium  reftitotionis  ,  pectextum.  Iv' 
€*f,  impcrUlfm ,  frstertA  ,  de 
hita  feudi  slie».  &  tn  cap.  t.§Ji  tninori^ 
f  dt  fe»d$  fn  cotuen,  imer  d»mi».  & 
agnat.  "     '  '  '  .  1 

Multi  pFffterea  fitiitotria ,  in  qui- 
bHsrenbvatio  poll  prxdidum  annum 
pctipotcft.  PruYius  cll ,  quando  jutta 
caufa,  fcu  impccluncntum  inccrvcnif, 
nfi  intra  illum  anmun  poftularccai; 
Caldas  dicJaqit^fi.  i.aum.  23.  pcrtc»» 
tum  itt  cap.  fn^ ,  de'  prohikits  fendi.  nih; 
^tifi/te  fer  Lo:harium.  Qua;  ftutem 
iTlC  juftri  caufa  .  flu  impcdimcntum-ex^ 
cufans  dcclar.icur //;  ij^.  i.  quo  tem^ 
fore  miles  invejlituram  pttere  foteftt  ef- 
ie  caufadi-  moirns  ,  inimicttttB  capicar 
lit,  io&ntifls ,  infami:^,  vel  juft«ab(en-* 
daf.  C«tcrum  juftum  criam  impc- 
dimcntumcft,  peftis  ,  agriEudo',  car- 
ccris  dctencio,bellum>non  tutus  acccf- 
fus  ad  locum  otueft'  dog}inus.',prscef 
ftuiti  fiip^ris  pttfcipientis  aliquid 
,  imp^diens  peterc  rcnovaiionpm ,  & 
•  fimilia,  dumroodo  probetur,quod  vc- 

fucrinc  in  caufa  ,  cur  rcnovaiio  pe» 
lita  non  fuent.-  qua;ido  autcm  dubiu 
eztitcric,  an-impcdimcntumfiient  ju- 
ftam,  arbitrio  fudicis  ftandum  cfl,pro* 
«1  hcc  ornn.a  6x  jurc,  &  l>o<^oribus 

^bac  Calda»         Aa  vcio  uiua 


impcdifncorumTOquir^tuf^  qijctf  im- 
pcdicus  de  illo  pfOte|)erar  ^  In  utram* 
qu&pamm  i«UIC'4)o^ores;'Cl^tiipef'.K 

tutius  crlc  protdUpi.  Vidc  Caldas  fn^ 
fra ,  t}ujtll.  7.  tJttm.  ^.'uhi  etiam  » 
».  tra<^Ar  ,  nn  cxcommunicatio  do- 
mini ,  vcl  ipliusIuGCciTorisultim»  Ern- 
phytcuts  fic  impedimencum  ^x^uhnt 
Q  .pe»nda  reoQvktone  intra  prsedi- 
^lum  annum.  •  . , 

Secundus  caAis  cflr ,  qtj^ndb  domi-  5» 
nus  pollclapfum  anrMJinlcicnter  pen^ 
fioQeiD  f eeepic  'a<b<dKSftcnce  m  poSikO' 
'  iione, '^i  atias  Keifovatio  compMe* 
bat ;  quod  tunc  domtnusiurjttllllmiex*  . 
pelicndi  rcnunciaffe  ,  cjufquc  hc^li- 
gcntiaro  rcmifiJe  vfdcatur.  Jra  Va- 
lafcuSvr^ii^//.  toi.        j.  &  Caldas  de 
rhi9vat.  qtuifi.  5.  ««ot.  30.  GtflWlelvpe* 
xtxx^dcuf.  , :  8 .  fuh  nmn.  5.  &  ¥tw^Jia§ 
flii.fulr         6.  vcrf,  (^ucrt^ prcsofitivX^;^' 
bcne  advcriit  ,  hoc  procedcrc  ,  fi  cio- 
minus  fctbntcr  recipiac ;  alias'cnim 
con  cqilCecar  remitcofQ*  • 

Tcrciuacafaseft^:((aando.iikrapr£«  ^s 
dielum  annumfadaeftrenovaeioali- 

cui  cxtranco,exc1ufo  proj?imibrccon- 
/knguinco  ,cui  lila  compctcbat;  tunc 
enim  eciam  poft  talcm  annum  claprum 
•  poceft  ilie  eonfan^ineus  reoovatlo^ 
-  nem  petere  ,  &  •  excludere  eztrane* 
um  ufque  ad  tnginta  annos  .  fiautciil 
rcnovatio  facla  fucric  confanguineo 
icmotiori,  illius  anni  lapfus  proxi- 
miorcm  pxc!adit.  S!c  Tiraquchis  dt 
retr*nn  ligneg.  i.  1,  gfeffg  ,0-  mnmer. 
^«  Gama  decif^  117.  nu?n,  2.  rcfcrcns  "w 
ita  fuillc  judicatum  ,  Valafcus  d;{ia 
(afifult.  to  I .  fub  nttm.  3,  Caldas  de  reno- 
,vat.  quAfi.     nnm.  jj.  jttii£ia  qnajl.  6. 
nnm.  1.  Gabriel  Perelra  d.  decif.  ug. 
fiUTTi.  4.  FragQf  i.  $.%,». 7.  &  alij  quos 
referunt.qui  id  fumuntex  GloiTa  fmali, 
incap.i.§.  fi  (jttisdec{(f;rtt  ,  vetf.  rifius 
filios ,  f  dtfcudo  dtfitndi  contentio  fit  tnter 
dtmi»nmj&  agnetns  ,  verh  ,  coafenfit, 

ubi  bocipfumftatoiccircapecitidneni 
&iidi. 

...  lctcia  dihilominua.  xeiblttcio 
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///.  19-  ubi  id  quoad  Enaphytcufes  £c« 

4.7tt^    SttMhidam  .doiilde »  llo«  -poft 
Jeri  reliovicioDem  alicni  4urant»prU 

ina  conceflionc  Emphyccutica  in  pcr- 
fonaakerius ,  nifi  ilie  confcntiat.  Jta 
rclatis  alijs  idcm  Caldas  d.  qua/f,  5.  i 
tfim,  &  quijl.w,imm,^,  Bncooltac 
fiiciUiiqinaWmcHrUiyiquam  canonico 
iure  damnatur  impctratio  bcncticij 

-*    pcrfonac  vivcntis ;  tum  quia  inducic 
votum  capcandx  mortis  :  tuni  maxi- 
xpd ,  quia  Fcs  unius.,  datn  ilte  nan  eon^ 
'lentiCiiion.poceftifiaiium  rranfftrri, 
iuxtar^gulain,/</  <j»§dm»/lrume^ ^  ftne 
fsBonoflro  trAHsferri  nonpoteft.  i.  idtjHod 
noflrum ,  ff.de regulii  juris.  Q^arccitra 
,dubium  c(l,  uon  poirc  durantc  prima 
iovdliCMBaconcediaUam  fn  ejito  pre-s 
lodiciilffi ,utcciam  tradit  Gimtided/L 
fi,/n$m.  !•  Illud  autem  diihio  non  ca- 
rct  ,an  pollit  rcnovatio  ficri  durantd 
prima  invcllicura.,  &  non  confencien*' 
te  pofleirorc  taveftico  ,  fi  ipfa  teno» 

1  vatior ;  &  «jut  effedos  oonferatur  in 
tcmpus ,  quo  prima  invefticurafinicti 
fitf  Videturnon  pofTc  ,  qucmadmo* 
dum  in  bencficijsEccIcfiallicis  difpo- 
(itttm  Q^i,  C4fi.  .nmiU^&c*c.  relAtnm^ie 
emUtfimtspnAtaikU^nbi  cavetur ,  ne 
beneficta  ficGlcfimal&^coneeil^mitif  -^ 
vel  promittantur  antequam  vacenr. 
Oppofitum  nihilominus  fcntit  Cald. 
d.qu^/^.^.n,  4,  &  probac  ex  mulcis 
textibus  >  qut  in  fitaiH  de  fi»adi»~td  ad^ 
nitcoQC  ' 

4S  ^  •.fitamendumterti^,  &  principali- 
ter,  renovationem  Emphyccufis  pcti 
debere  incraannum,  pollfinttam  Em- 
phyt6urim,&n  intraillum  nQn  pcca<« 
tor. ,  non.teoerl  'doiiiiNiitf  iUani  con^ 
cedere.  Ic&  relacls  pjuribus  Julius  Cla- 
faiiik,4„fi»Uifti»r)um,  Bmphyteufis  ^ 
f»4/h  43.  i.  ffnaU.  CsldsiS  de^rencv, 
qii£jf:  ».  !.».  Gabricl  Pcrcira  dectf, 
jxS*  «MMM  4.:  Mol.  dffp^  484. 
ilobeL  dl^.-  iM«^?H<frag^ 
tem$  3.  difp.  14.    t.  n.  1.  &  capteri  ora» 

m^^^ lMgid»TW tiiiftaacyficct V»* 


lafcu«  qa<tll.  jp.  de  jure  Emfhyt.  num,  ttf« 
vtdcacur  diifencire,  diccpsJianc  fen<4 
cenciam  reoeptam  quidem  eire  tn  pra» 
xihujusregitlt  ("arnullo  civtli  )ure  ful^ 
ciri.  Cxcerum  nobis  fatis  cit  cilcufil 
reccpcam  :  nec  certc  Icvehal  cc  fun» 
damentum  in  jute.  Nam  qui  habet  jus 
petiendi  fcodom,fiperac(nomtace(it( 
poftca  noR  audicar»  testus  <»  r«^.:it  . 

5.  quis  deceffei  it  ,  verf.  Tttim  filios^ 
fi  de  feudo  drfnncii  contentio  fit  inter  d»¥ 
miHum,  &  AgftAtes,  Icea^  »•  9"^  habet 
bae  facttlcafeaie^dtfiiendi.^ttudumti 
veftlo  alieflM^tt».,  ii  td»oon.fitfiatii|» 
tra^annum,  eam  f^culcatcm  amitlitt^ 
cttp.  I.  porre ,  iju*lijer  dtmpiteratfettY 
dum  dliensri  :  unde  apud  Juriftas  com» 
munitcr  vidccur  rcccpcum  filcnciuna 
■nnale  haberqv|mrepijdiat!loiits..M.eh 
rito  igitur  #  ac  iuxca  ipfios.  juris  fe» 
^ilas  ,  introdudum  eft  ,  ucrenovav 
tio  intra  annom  petatur^  aliojjjui  aot| 
dcbcacur.  ^         .  v 

• :  i  Non  inciplfc  -  flvfefti :  ^di^us  ^ 
annuscuiTere,  nifiadie  (cteoti«  ptof  - 
babilis.  \'ndc  quandiu  fucceflbr  ul^ 
timi  Emphyccutas  ignorac  rcm  cffd 
Emphytcuticam,aucfinitam  elTc  Eai» 
phyceufim  ,  caUs  annus  ci  non  cur> 
fffir  ,*  Caldas  t :  ctim ;  tal^s^  4^4  qut^ 

5.  num.  »5.  C^*  t6.  &' (fM^*- ^  ^tm.  t*i  , 

&  Fragof.  dine  $.  2./«^  num^  6,  verf^ 
fimiliter  tnni.  Itcm  fi  Emphytcuflfl 
fic  haercduatia,  noa  incipiet  ille  an^ 
noa  ance  adlca«iiiaBreditaCeii)»ot  idi:oi 
Cflldas  probliC'  di^*  ^f^jSdm  fifmtfi^ 
i^.  rcjcda  quorundam  fcnccnriii,.qH| 
idem  volunc ,  ctiam  quando  Emphyv 
teufis  hsrcditaria  nodi.e^i.  Pr^te* 
rea ,  0  intra  prsEdidota^-aonum  n»  ■ 
iamFfltio  .noQ'  pet2tnr;4T<i^idejBiV  pofif 
tnora  purgaft/peteii^-illgj?!  poftet 
intra  modicum  tcmpus  judicis  arbft 
trio  conftderandum  ,  uc  in  feudjf 
ccnct  communior  fcntcoc.ia,,  quam  ia 
•Empiiytea(ibuiu(equicnr^itldai  y«»^ 
4fum,  ti,  Qut  Jdtiaro  numi  (t^.Arn^ 
))robabite  cfl&^quod  quiindiu  doi3)it 
ftmidiiS^  anno.  ^cciUiidAp  mif 
Aaa  decia* 
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Hqc  e?tiai  eTCQni^^^ias  ejus  ,  fcii  iU  •    tftmi  it.  &  qamfiimcm refol* 

lcUrqui  pcuMfoqiilniriMtocfiise^    viiirMhiai  dodfiile.  !    .  ^ 

,  - '  S^ifiOiiB  •rtfii»  cft /quaD<fo 
l«y ihlmicitift:  inter  dominum ,  &  Em-.  ' 
^yloucam  ,  wi  cjus  ruccciTorcm  in-* 
ccrceiTcre.  liiis  cnim  durancibus  ct^ 

7.  w*Aiv.'^<;  ciitti  Caffanao,  Ja^ 
cobino  ,  &  Prajpofito,  id  in  fctidb^ 
jicnuln»:)'^  qiiQfnjm  uliimus  conclu- 
dir^v^nt^^NiBr.iinniicitiai  iabia  acHlrrm 

Mie^e  ad  tnvcilictifaM .  ^^ll^^ 

Addit  tamen  Cnldas  ,  ho6  ndn  pi^. 
Gcdcrc ,  fi  immicitia  ad  feunc  firtern  ' 
futc^tafle^at»  y^>imo'  neqao  juxta  aii<y 
()ttoss  n  ipfitEftiphytcuca;  Vel^wl^. 
^odibr  cii  cauf^mdcdic  ^  HMti 
hon  fticrir.  Sed  hoc  uitltmMn  «iiiiUlk 
probabile  cenfec  idcm  Doiftof  i^;*' 


gniiBiiaiMM»>poft)cilMus  mojm^ihi  ad^ 

'  laiovatiofieOT  pctcndacn-.    Ita  lo-' 
c|Q«edo  de  i^udis^^cndunc  miiln^ii^ud' 

iioaHBtiecii«s«e9vir«ioDi»  9^m,^<M 
piiaia  ioccy  comiKwbat;^  tald  •  jiii^  4^ 
vel  ab  ultimo  EihnptiytieutavV' 'ab 
^ipfo'|domino ;  &  idci>  ftcmpbl%^Acr- 
f^lUiu^  przdefian^nttoipbtofiM^fP 
mommaAoaipf^dk  vcjtfoiniooiulme^ 
gTfim.^iMfafa  •bs&dHPff  :^debeat^ 
Mvodofiofn.  pcrondam^'^^^  Urtdb  Aoti^ 
bbftaic , ;  quod  ob jici  poiret  cr^if^b  i 
inLctm  tmiaumtim.  }  .<;»A  ^'de^  jiiri' 

>gyuuAa|iiQ  ^ttqrttaait?|ahftay<rfd^i. 

tO»  nohthrenromannqm  ^  fdd  Wfldmi 
Imxrpti  ad  hrcrcdcs  tranronittifc ,  Ut  iii' 
eo  ^Jeltbcian:  poainc-  ^am  |us^^i*^* 
liemdi ,  qiio^  cttK)^^ll»fcdi^^tl^i^ 
betic ,  iwfn  ab  al  i  b ,  qilam  ib-j!pfdf idi-'!'' 
lendojCTanrraiflum  clt  ,  &  fir^ptcrcA- 
folum  tcmpus ,  qiiod  ipfi  rcl^abat,  ad' 
tostraafu  rin  noftio  Vcro  cafu  ju$re- 
t)OvaiioDisAirildtlKHiiMbl»ai^jW 
Us.odBljpiitebat.  ;  .ii- '  ;     »  «luyJv  f 

M      Cactcr^m  Caidas  j5(jp^  58;i 
cum  CaMo  Molinco  cfedit  ^  pt-d^di- 
(io  fucceflbri  nortcompcterc  j  hift  fo- 
lum  refiduam  aa9ijt)Uod  pb(ltiefirii({ 
(Sbtm  ^eodiiii^f«1i(.4tlUli  ttfckkililHii' 
^iM^o^ieMiiaiTitenitij^C^jUi  Tk^b  (Vya^> 
^i  iHtereric  habisrc  Bmphyteiifiln  ,  & 
BOfi  cfl^e  faam  Bmplwtculim  In  fuf- 
|)enfo  ulaa  primocp^annumpoft  cain 
iinitam.  Vtraque  feoceDtta  eit 

2d  fiMUA^  Vtrum  TStd  ,  11-  mki  li- 
|0  giitoirfiir  |>roxi(9iorem  agtiatiHh  reJ 
jj^tatroncm  petcoteni  ,  &  fic  infcr-a 
ropca  prsEfcripiioijcaisiii  ad  petebdam- 
i«aovationcin  c^MSi  i  xaAis  a|bat«s> 


i^Udmcdo  )renovdth  Eiftfhjf^ 
Hu-jis  fett  j  &  CMfiS  ,  ' 
4theMt9 


•.;Vil 


i/»  remevAtime  Etnfhytenfts  non  oper' 

■  •  8i  kinfhytgBjis  fit  ■ecclefiifticA ,  /*/y$V^  * 
tpt^  dttMr  juftd  cAufA,&  ejMod  resnon-^ 
dUM  fkne  jmfi  gd  metif*»  Bulffts  )r'tM. 
dif  pt  i  *i  ket,wt,fHUWi^tkiuedifefi$ii* 
ilMemt    •     ■   ' ,  ■   ;     , ».  ^  ;  . 
y  kenoveiio  hmfhyiekpi  Mef  fiM  ffit^ 
jrrifturim  publfeet^i  Et  efUd  jSf  iUil^^mil  ' 
ilufgf  fetemnitetis  ?  «,  (s;  y  ^ : 
^'^ynuiH  him^Mtht' EtiftyuMfie  iHdue^ 


inbtiatiir ,  (Sall»/  CtiiltisifrdfcHi  ffWfi^  ^  Uel$e  (enfenf^  JAei  fenfieiee0 
fiK)a«iKS  agmtto ,  oc  twn  ob^llMift-^    m^i^tis  ?  ikidehK  -  t 

J<b  «ftni  ilUus  Tcoovationem  petct*  ^Andorettovatie  efi  dthite  ^  fien  fe-t 
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 -  .  ,  

,  ^«/^«^  dthetwr  ^  ' -Uift  tUi  <§HjiHj^j 
^ v««/.  iVr^«(^  SHfr*']  idiciHm  Etclefijt,(i  Em  • 

.fbyienfii  fit  B<(tejiafti<t;mfi pritvifsffictn* 

«^•^1*     .  :  .    .  -• 

*^minm  tim  c^ntedtrti  reecdefe  k  cUi^alii^ 
.  jfrsmx  juvefittHra  m  fr^Hdkmm  r^i^- 

iSp  fpffef0r]$9^bjtgi^:  rmutik^ 
^fffnH-wmmrrrfinnwmmtnmrr»  ipwp'<Hp,nr* 

fiM(V/  ftfefmfifi§,dchetreiii0V4ti4  fiifj/idp 
^^m/firmt ,  ^  eUn/HUt^friti^.emt^iiP 
tt*s,eod.H.6^'  '  '  . 

.  ■^SidemtHits  tefitvutifiitm  deiefn,ttii» 
^p^04di^^  vtMiimi,  qmHkfrmHdrnitii 
iimstteiditHr  ,-id  ,  fivM/  edditum^  M^i 
^dempJjim  .fiwtit  hi  frtjiidicium  rtcipen^ 
fil,  httkeri  -dehel prn^i^tfj  MttH  »  vei  nMr- 
^^fl^tp*    6f .:    . .  Ii • ; 

2du$  dmi^mm  nwvjKtoM»  fieeri 
Mia)meiHftrmitmpimHmv^it%rm,  tmm 
tneH  fikJffitftiSm  ^n^rf.  jifdm  Hrhi^ 
tfUfrmmi&^mmtdtlii  trkitrmdthtimi^ 

JmJtmffj}teHiihm  htciefim  mm  4^ 

'  mmtmdd  pmfit  ^k  tkS»rj0iitni.mfim^ 
mdtm. 

Virttm  in  fenovitione  po^it  dHgeri 
fcKfto ,  qni&ido  fes  fmt  melttrMt,  txfemfii 
£mfbyteHtH^m,  6/^ 

-  •••■">'.•         ••  •  • ' 

.  T  bao.  naieftion»  iUtnd.  ptiiQo». 
'  4v..«lelMnBifip«eiida.,  iKccmttdo^ 

rcDOvatibne  fcrvari  formam  ^ 
&  /bleninitatesconruccasincccifariuin 
auccm  ooa  cflc  fcrvart  omDcs,<](UB 
«dMBtwiin^  EmphyceticicfttidttaBfe^. 
qtiiruntar.  Vndc  fi.Baiphyteuris  fic  Eo^ 
clefiaftica,  non  funt  ncccffarij  tratJ^a* 
Cus^qui  ad  primam  cjus  concciHoncm 
po(lulaQtur,re4fuffici{dari  juftam  caur*, 
iaai ,  &  ^Qod  tet  qondain  plcno  jura 
«dmen&oi  Scclefiip  redijifec  ,'ac  latd 
&  mulcis  rektis  DoAoribus  tradidi- 
mmdi/p.i./eii^%,^.^,  Quamvis  Cald. 
direno^vsi.  q.  x^^h.  j.ct-  ^.lo.^.i.aflcfac 

VoauacmflQ^  fiibiccvaci  la  pca^.hui^i; 


«tcgni  ,1d  tk^telnOKf^iMtikttaa^m; 

'U  ^lia  ,  qua!  n  p^tfpni  finiiinii8]inmn|i  ( 
hibcFi  loicnc  {  quae^l^iiQMnlBii-fillirit 
trMciicdiitindcif.y.  to.  \r  *iij||^nm 
^ue  icjt  <dc<upc  ccncadum.  elei^i^t 
•dt^*^  1 4«'diceii»  |ihoc  .fibue^cjura) 
pH>ib«ibiliu$;fiCMBifemn?a.p«aini^^ 

ijia  ctiam  10  •hdc  rcgao^ffGodlnUMnt 
cft,  ut  ciiato^ocoMiotavjnjdf  .«aiar 
^oiiDa  dijf.  ^:4dfit;eiie^   '  r 

ijQljfiiHomDqnc  auceoi  ifiirfiihphy  ( ^ 

'feri^uMflDi^ablic^A.iafCiteanmBeiK 

DcMltorum  *  q<K)*f!cftn4nt>j8ii<eqau»*t 
cur  .V*lafc\}s  d(^H,hiHfd>jt,  'if.  r.  n,  ,o' 
^&  Q^idai  ftptimixcjf,  %.  ».  Qu«, 
^Wffoki  *)ri|>t|iri«iiii.Eropbyteufi  Ec- 

in  <<^«{ihri  auccdi  ioiluB  iridetar^ 
ncceCana  ad  pwjfcatioiicn)  pifij.fon». 
accemo.Uc  profprima  coiKreffiowttra- 
W»*PU^^/>.  1.^.  tJa:friikif.  Eadcm 
«ac^iD^il  Tijti4  de  ieoav«la2te,4]uce 
cft  ,4*ftioeta  conteffio  reqDen».fiimift: 
|ir4iti«      icaccnfccidcm  Caldas^.^n 
a.  Coflicmiic  m  hisFrag.  ftme  g.  ^,;  , 
,14.  §,>,yW  H,  t,i,t»sr[.  jient.  frofofuit^* 
Ofif^  £c  ind»  «oohPt  aliquos  mfcrc 
llap.rpoflc  induci  rcoov«tioilaai.£aiM 

phyccufisEcclcfiaftice  cx  cadcocoiH! 
feniu, &  pacicncta  doinini  pcnfiooem  > . 
rcciptencis  itpoCcflbhri  quod  racicus 
cao^iofus  noa  fiiOiciati  qoando  icri* 
pcm  Mfteritfidasii^  ^  pbr  Yi  ittnd 
cju^itHf,§.  f»<«i«i^,«cibiBarth.«fr 
BiXd.fl^Att,  Ec  prarrcre»,qbia  dcfi- 
cicntc  fcripcura,  ubi  illa  eft  dc  fubflan* 
tia ,  dcficic  foroia  tontrajftus^&  fic  abf* 

queUlttfadiiMifwafatdt  Uluin  con. 
iide.  • 

Statuo  fccundo ,  quando  lenova^  H 
tio  eft  dcbita »  non  poffe  dominum  ia 
careccdcrcaclaofuJii  ,  &  formapri-  * 
MlafailitUrlc,abfquc  coni^oru  eoui^ 
quibaidabttar.  lu  coaaimniifeeOo^ 
dorcs,quosIatiifimirefert  eot  ftqa^i 
Caldas  de  renevit.  ej.  j.  i  w,  7.  &  FMg^ 
d,  tem.  5,  di/p,^.  §.  14..».  4.  &  fnjci.  ubi 

mui(a  f  atuculaiia  doliscmlic.  Ratio  - 
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eft^  ttttiar<?ooVatio  non  eft  ticulu&no- 
vus ,  fcd  quardam  continuatio  pi-iotit 
(iculi.fcu  inverttcura:,ui  rclacis  alirjs  de- 
lioiuDC  Valarcui  <iejMre  EmphjA.^.  tt. 
a,  15. 4</ Gama  ^ecif.  iit.  num.  f, 
C^Ui./upra  ft.  i.  ^  caeccri  cOmmuni-: 
tcr.^prior  auccm  invcftttura  non  ccn* 
fctur  concinuari ,  quando  rcccduur  a 
forma,  &  claufijlis  illius :  crgo  quando 
lii^l^is renovacio,  feu  coDcinuacio  cft  dc • 
tica,  iieridcbcc  fub  tbrma,  &  claurulis 
f rima  invcftitura? ,  ncc  pofeft  ^bcis 
rfecedi.  Addidi  ,<i^//^/r  ccnfenfueerum  f 
4f»ibusdebeiHr'.  nam  fihi  conicnriant  ^ 
bcDc  poceft  in  corum  prajjudiciurn 
rccedi  a  primaconccfllonb,  utxioccnc 
pleriqoeapud  Caldas  d.  <j.  3.  num.  ult. 
Ecpatct,  quia  illis  cohfenticncibus-, 
poffec  dominus  primam  conccflioncm 
fimplrcirer  non  rcnovarc:  crgo  a  forti- 
Orirecedcrc  ab  quoad  aiiquid  ih 
COrurh  pra^judicium.  Dicdi,  tn  eerum 
,prajHdicium ,  quia  ft  Emphytcufis  fic 
Ecclcfiaftica,  non  poteft  in  corum  fa- 
vorcm  reccdi i  prima  invcfticura  cum 
praejudicio  Ecclcfiae  domih^  dircdit 
abfqucfolemnitatibus  ad  primam  co- 
ccfnonem  requifuis  ;  ut  fi  prinia  Em- 
phyteuris  crat  concclTa  ad  trcs  vicas, 
iion  poccft  rcnovari  ad  quatuor  finc 
pra:didis folemnitatibus.ui  conftac ex 
tnditis difp.  i.feff.  j.§.2-».  i+. 

StatiiO  cctiio.  Quando  rcnovatio 
+  noneft  debita ,ut quandoEmphytcu- 
fisfinitacft  propter  comroiflum ,  vel 
ob  caducicacem,  auc  fimplicchi  rcnuh- 
ciationcm  in  manus  domini,tunc  bc- 
ne  potcft  dominus  rccedere  prour  ma- 
lueric  a  prima  inveftitura  in  pracjudi- 
ciuoi  rccipicntium.  Racio  patct  exdi- 
<ftis}nahicumdominus  poflic  fimpli- 
cicer ,  &  Omnino  renovacionem  denc- 
garc ,  quahdo  illa  ndh  cft  dcbica ,  nihi! 
obftat,  quomlnus  rcccdcre  poflic  4  pri- 
ma  conceflione,mucando  formam  >  &c 
claufulas  illiu^,  quin  reciplcns  conque- 
ri  poflTit.  Undc  cuncconccflio  abcO 
faflanon  crit  propric  rcnovaiioan- 
tiquK  Emphyceufis  jredalianovaEm* 


phytcufis ,  ul  b<nc  idocct  Cajdas  </rr/» 
?ifivd/.  q.  i.ttum,  x^i.&q.  4.  »um.  n.&  it^ 
Quando  autcm  pofl^cflbr  EmphytcUf^ 
fimrcnunciavcririn  manibus  domini 
non  fimphcicer,  &  abfolute,  fed  fub  tg^ 
conditionc,&  pa<^o,uccjus  rcnQvar: 
tioocm  conccdacfilio ,  cuncrenovatiq 
fubeadcm  forwa,  St  claufulis  conccd| 
debcCi  neque  Emphyccufis  in  lali  fiUo 
rcnovatacenfcnda  critnoya,  fed  anti- 
qua  ,  uc cft  ccxtus  in  Cdp.i.  de  "jdjfMlh de^ 
crefiik  a  utis ,  &  notat  cum  alijs  Caldai 
d.cj.  3.».  iz. 

Advcrtc  autem  primo  ,  quandp  ^ 
rcnovatiojuxta  fupra  di^aficri  dcbfiX 
fccundum  formam  primas  invcftitu» 
rx  , nihilominus  aiiquid  In  ca  popU 
lur,  vci-adiniicur,  quoaprimainvefti- 
tura  rcccdir,  fuftincndara  dfe  talem 
renovationcm  quoadid,  in  quo  inori 
rcccdtt  a  prima  invcfUtur^*  id  vetx^' 
quod  a<i}c^lum ,  vcl  adcm wlini  in 
prkjudicjum  reciplcntis ,  habcnduni 
tfle  pro  non  adjc^o  >  vel  non  adcpto: 
ucfiin.rcnovationc  folum  adntiittun- 
iui  mafculi,  cbm  prima  invcftiturafce- 
minasctiam  comprchendcret,nondci 
bcnt  fixminaccxcludi^icd  adqoicci  ci 
jprima rhVcflicui-a,  ne  padio  IhtiltcriiiS 
dcirimentum  mucacionem  recipiaci' 
/.  «b  emptiene^ff.  de pa^is.  Icem  t  contrai 
poftcribr  conccflTio  foerhlhas  icom^wc- 
hendens  illis  non  prodcft,  fi  folu  ma- 
fculi  cxpriori  admittcbantur.  Itacx 
Paulo  Caftrehfi ,  &  alijs Gardas  d.  q, 
/».  8.&vidctur  confcntirc  Jullus  Ql;^^ 
Irus  ,  Ub.j^.fententiaram,  §.  £mfifjyt'eu&^ 
cjftxjf.  6.n.i.  quatcnus  doccc  i  quaiiidfj 
Emphyteufis  conccditur  alib  modo,' 
quamfolitacft,  fuftinerieam  conccf- 
fionerei  io  forma  folita.  ^ 
Advertc  fccundo  i  llccc  rehovatic?,  * 
quando  Cft  dcbki ,  ficri  dcbcac  juxia 
formanl  J^rioris  invcftitijhB ,  atcamcQ 
poflTe  dOmioUm  tnaiorcni  pcnfion^  im- 
poilerc ,  atquc  ita  ficri  folcrc  judicio 
arbitracorum,qUi  poft  rcm  Emphytcu-' 
ticambeneinfpedam,  pracftico  jura-" 
m^pco  ju:bictantur,an;&  quaii(umpof- 
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fequrntis,  co  ipfo,  quod  dominus  Rm- 
phyceufim  conccITic  pro  tribus  pcrlb*. 
nis,  defigDando  illat ,  foIdtnfiKdi^fi ,  ui> 
perroiMB  defignate  ad  Bmpbyceuhin 
admitcerenttir  ,  ut  ex  dtdts  conllac. 
Non  negaverim tamcn,continger<»a- 
li^^uando  pofle,  uc  concclllo  Emphy- 
tcutica,in  qua  perfonflB  cxpcimumur, 
Bon^  meri  perfoBalis,-fedic«lis,  in 
^uafkiliceipr^ipud  accendamrid  Ip* 
fiini  gcnus  concclTionis  pro  toc  perfo- 
niSjOonadconditioncm  cujufquc  pcr- 
IbmB  exprciTac}  quod  ex  qualtcacc  ipfa- 
rum  perfonaruro,  &  alijs  circttnftantija 
;  •jadtcirarbttDO  dtfcernendum  eit  Bc 
tunclicecaliqua  earum  deiiciac  «  non 
extinguctur  Emphyceufb ,  fed  potcric 
coQtinuari  in  alia  perrona  loco  de(i« 
ciehtftrubrogaca ,  dttffloiodo  fittaliSj 
ntinrpedii  omnilMit  pmdenttr  fodij* 
Cetttr,  quoddominus  velleceam  fiib» 
rogari  pofle  in  dcfedum  exprcflajquia 
cciam  in  contradibus  a  pcrfona  ex- 
preflia  receditur  expracfumpca  mente 
contrahentinni ,  /•  ttU  fiShm ,  %,findi 

(        Dubirari  prajterca  poteft  ,  utrum 
quando  Emphyccufis  conccfla  pro  fi* 
li)s,  6l  defceudcocibus  devenic  ad  ali* 
quem,cuius  mortc  intefitora  erat,eo 
quoddefcendences  nott  Iiabd>at,fi  it 
de  confenHi  domini  eam  vcndac  ali« 
cui  fiUos  habcnti,  pcrfcveret,&  pcrpe- 
tuetur  calis  Emphyccufis  in  ipfo  cm- 
ptorc,&  ejus  defceod^cibus,  poft  mor« 
tem  vendicoris  ?  Refpondec  affirma* 
tiv^  Barbofa/»/.  «/«/»'•/7»,  58.»««. »9, 
ff.foluio  mitrtmonio  ,  ubi  cum  Anchar- 
rano  aic ,  quod  translata  Emphyteull 
dccontcnfu  domioi  t  non  dcbec  am?* 
pHus  cofifiderari JifiBa,  vel  generaci^ 
illius,qutcran(lulic  ius  fuumifed  genc»- 
ratio  illius  ,  inqucm  fuictranslata  :  ac 
.promde,cxtin6la  Unca  primi  acquiren- 
«tis ,  non  fxoferi  extin<f^  Am  Emphyceu- 
ffifit}|n<pei!ibfia  illliis,  ad  qucm  rransla- 
•tailiMt;-Proqua  refolucionc  rcferc  }»• 
rfoncm,  Socinum  ,  &BaIdum.  Ec  fun- 
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Coocrahum  nihitominus  fcntit^ 
tterito  CaldM-  ietxtwB^  af»  k 

&  tff*  «j.  ».  38.  &  tkf,  if.  «.  s«» 
cum  altjs ,  qoos  re&rcQui  confequen^ 
tcr  doccnc,  mortuo  prajcli^^o  vcndito- 
rc,  llatim  En  phyceuftm  confolidari 
oum  doroinodircdo,  &  pofledominu  , 
iliam  vendicare.  Fondamttntum  eft«  ' 
qoiavendicornonpocuit  plns  jurbio 
emptorem  transfcrre,  quam  ipfc  ha<« 
berct ,  /.  tTAclitio ,  ff.  de  Acqttirtndo  rerfttn 
dtmiftiff,  /.  nemo  fius  ^ff.  M  regttl.  ^ttrfti 
Vndecum  yendttor  in  cafa  propdlicQ 
Ibl^m  baberet  jus  EmphyttoticttmpBQl 
tempore  vitae  fus,&cumea  extioga6l 
dum  ,  non  potuit  plus  in  cmptorem 
traBsfcrre,  &  confcquentcr  non  pocuie 
«mpcor  melioris  condicioois  reddi  ^ 
qaam  efletvenditor,  ^qoo  caufitm  hai* 
faet.  Nequc  in  contrarium  ntgtt^Cfattfe 
ktam  cfle  Emphyceufim  in  illdempto* 
rcm  dc  confcnlu  domini  ,  qula  eiur* 
modi  conicnfus  requiritur ,  &  pra!(la<# 
tnr^ttt  vaieat  alienacio ,  non  vet6 ,  uf 
dorainodiredlo  noceat,  ncquceoini 
intcncio  domini  illum  pr.tftanti$  eft 
fibi  in  aUquo  pra^dicarc  ;  confcnfus 
auccm  nihil  ulcra  incencionem  coofcn-.' 
tiencis  operacur ,  /.  qid  nmijftil^uiMf^ 
tShmihu  ^  &Ltx  tefittmemst  ff,  difx^ 
eeffthn.  rei  judicat4.0hyici  /poteh  Cttth 
tra  hnnc  rcfolutioncm  tcntus itrcap.  ni/^ 
fer ,  de  d^mstion.  inter  virim ,  &  uxarem  t 
4ibi  ttfusirttAus ,  quem  vir  nvori  dona^ 
svic ,  durac  in  uxore  poft  motfem  viti,A 
donatus  fic  dc  confenfu  proprictarijt 
^cus  autcm  ,  fi  abfquc  illiusconfcnfu, 
^ed  jam  ad  haoc  objcdioocm  fadaoi 
contra  fimilcm.fefoluciooem  re(poo* 

Mcrico  autera  tradiram  rofoluttoi  !• 
nem  iimirat  Cald.  d.  cap.  n.  num^  4.1.;  i 
Wt  noD  procedat ,  quando  in  fcriptura 
.▼enditioois  exptdDim  eiTet.qiiod  Fem* 
ditorEmphytcurim  vei^debat  empCO* 
ri  pro  eo ,  &  fuis  hzrcdibus.  N4m  tunc 
ji  dominus  ,fimplicicec  confenfum 
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pricrtitit,  non  poter it  mortuo  vendico- 
^rc  tinphytetiftin  rcvocare  j  quia  illis 
Vttrbi$cen(eblturconcelfionein  proroH 
ga0e.  CcfTdbit  camen  cjurmodi  pra- 
fumptio,&  prororaiio,  fi  dominusco- 
rcnfuir.  pra'ltinllct  cum  liac  claufula, 
jMHoytre  mea  ,  uc  idcm  Caldas  noiac. 
1, .  Scd  qua:rcs,aa  exctnAa  m  calo  pro«^ 
pbfico  Emphyteufi  per  morcem  vendiH 
Cdris,  pofliccmptor.autcjus  fillj  rcno- 
vattoncm  pcrerc.camquedoiriinusco- 
cedcre  ceneatur  ?  Reipondec  ncgativd 
Galdaft/fCtf         quiik  filUa  Eniphy« 
teufisnoofuiflet  vendici ,  nenuni  dc<^ 
beretur  rcnov^tiopoftvKntem  poflePe 
(bris ,  fiquidcm  interhiet  pcr  caducica* 
tem,  co  quod  illc  non  habcrec  derccn-* 
dcntes,  pro  quibus  taotunnmodo  con<d 
peflTaeract  in  ^uo  eventa  nemo  esnt** 
bac,'quthaberec  qualitatem  jn*invcA#* 
tnrn rcquifitam,  finc  qua  nemini  rcno- 
vatio  dcbctur ,  uc  cx  praecedcntc  dijp. 
fed,  i.  fatis  conltac.  Igitur  cum  in  em* 
ptorem  nOn*ttanfeatiplus  juris ,  quam 
fcrac  pcnes  vendicorcm^fiCi  uc  vcndita 
taU  Emphytcufi,  jus  renovacionis  in 
cmptorcm.auc  cjusfilios  non  tranlear, 
fe^  ubimortuo  vcnditore  ^mphytcu* 
ii^toguitur,ftatim  cudvMiiniardi*. 
ft<Ao  abfque  renovandi  obligationc 
confolidetur,  peariodeabfivendica  noa 
fliifrec.  Vnde  hancgcncraiem  reguiam 
ilacuic  Caldas  Ificis  riM/ii  >  ut  quodea 
reno  vacio  Emphyteufisootrvtels^at 
4wfedibaiijm4lMb^^  venditON 
iis,  fitettpor^OKiniBpenesiUamea^ 
titiflec  $  neque  etiam  dcbcatur  empto- 
ri ,  aut  illius  fuccciforibus  ■  &  ^  contra, 
quotics  dcbcfctur  fucccflbribus  vcn- 
eiiameniptorl ,  &  ejus  fiiccel!- 
ibribui  dcbcatur.    Quac  regula  mUa 
vidctur  fatis  probabilis :  nefcio  auiem» 
0(  -&n  in  praxi  obfcrvecur. 
is.:^.  Illud  etiam  pro  extindioncob  ca* 
«iucitacdn  notandum  ,  quando -Em* 
•pliyteofis  effct  haeredicaria,  &nemo 
^cHet  acceptarehaerisditacemEmphyu 
IfcBOta' djf(in(fli,  extlnt^ni.&amitti  do- 
jnuno  Emphyteuliffl,  lioec  ts^  ad  ^cbi 


ha:reditas pcrcincbac,  ipfara  Emphy» 
tcufim  acccptarc  vcllcc ,.  ut  bene  do- 
cet  Sylueft.  verh,  .  £mfhyte«fis ,  5^ 
vtrf.  lertii ,  &  Azoc  f ;  |,  i>b.  1  o .  trui.  de 
Erti;  hyt.  C4p.  9.  inprinapso.  Rntio  cft,- 
quia  m  hoccafu  dccil  qui  habcat  qua- 
luatcm  rcquifitam.uc  in  talcnvBmphy^ 
Ceofimfiiccedere  poifiCy  cum.  fit-eon«« 
oeflTa  pro  hscrcdibus ,  qui  roipfa  ha;re<4 
ditatcm  adcant.  Et  prgtcrca  ,  quia  ralir 
Emphytcufjs  clt  pars  h^rcditatis  illius 
dcfundii ;  hacrcditas  autcm  non  pocelt 
pro  patteacceptari ,  &  pro  pacte  xcpu* 
diariybfieft  ootiflifAum..         . .  t' 

Fro  cztiafiionc  tandem  ob.reocin«i 
ciatione  in  manibus  domini ,  duO  f«n0 
notanda.  Primum  cft,  ut  EmphyceU'- 
fis  per  ejufmodi  renunciationem  ex« 
tinguatur,  oporcere,  ut  dpmihustalrni 
renunciationtm  lil^erd  acceptet;;  .illo 
enim  invitOjaut  non  acccptanrc,  non 
cft  intcgfum  polTcirori  Emphvreufimf 
dcmitterc  ,  uc  relaiis  muiiis  tradidi«- 
mus,  difp.  \.fea,  /.§.p  .jr.t5t.a1m  nco» 
tri  contrahcnciBm^iiicegrnm  fitwfiUo 
rcacontradu  mutuo,  qualfScftEm- 
phyrcuticus,nifi3lrer.confenciat.  O-  j 
porccc  priEtcrea  ,  uc  Empbyccufis  cius 

Jiacorfis »  ut  poileifor  eam  aiicnarc 
poifit  inpraejudfciumfiicceflbrum 
lioqui  nequcln  manibusdomiiurenn* 
ciari  poccrit,  uc  conftac  ex  rradicis  dff/r, 
*i,f<cl.  i-  ubt  Ipcciatim  id  nocaviniui 

Secandameft:  Uccc  quando  Em* 
phyteofis  ali^ezttnguicor ,  urproptsf 

commifTum  ,  vel  finicas  gencrationesi 
pro  quibus  fuit  conccffa  ,  dcbeat  rc's 
Emphytcutica  redirc  ad  dpminum  li* 
1)01»  ^  quavts  fervvcuce &'onbre  ip& 
f»er  EmphytoutaOKibipdfihAiVicta.ej^ 
qaa;  tradidimusi///».  4./^/?.  (5.  §.  t.  «. 
$6.  fi£  notat  Caldas  de  rc/!<n'4t.  tf.  18, 
mm.Wj.  &  de  exnnli,  ctp.-^,  num.  %\, 
■C^  cAp.  13.«.  actamenlipononprato 
cedicv  quaodo'  'Emphyceafip^donil* 
taum  revertitur  pcr  viam  renunciatio^ 
■nis,uc  conftac  ex  ibidem  rtotatis  circa 
^CV^fiioocm  £mpbycei4lis  ad  domimi 

citulo 

■ 

« 
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'*  feqiienrls,  eo  tpfo,  quoddominus  F.m- 
phytcufim  concc/£c  pro  tribus  pcrib- 
nis,  dcfignandd^inias,  rqium.voluic,  ut> 
perfonv  defiginitp  ad  Eaipbyieurini- 
adHiiaerentttr  ,  ut  exdtAis-.cODftai» 

•  Nori  nrgAVprim ramen,connnger<! a- 
liqiiartdo  poirj,  uc  conccHto  hmj>hy* 
ccucica,in  qua  pcrfonae  cxprimuntur^. 
aon:6t  itt^A  pcrrQAftHs ,  fed  roal»  i  ia  • 
<fDa'f(ri(icecpr^cipid  atccndaturad  ip-i 
fum  ginufi  concclTionis  pro  toc  pCrfo- 
nis,  nonadcop.d:r:  incm  cuiufquc  pcr- 
fonjccxprcfliEiquodcx  qualitaic  ipCi- 
rum  perfonaruaDf&altjsciccuaftantijs 

r-jttdicis  afbicrio  difcarnendum  eft.  Bt 
tunc  licecaliqua  earum  dcficiat  ,  non 
extingiretur  Emphyfcufis,  fcd  potcric 
eantinuari  inalia  perfona  loco  dcfi- 
cientis  fubrogaca » dmnmodo  fic  tafif  y 
«t  mfpeAis  omnUstis  prudencer  judi^ 
CQtur,  quoddominus  vellcceam  fub- 
rogari  polTc  in  dcfc<ftum  exprcflacjquia 
etinm  in  contraflibus  a  pcrfona  ex- 
prcfla  rcceditur  cxpracfumpta  mente 
eoDcntieQtiom»/../^  f00tm,  i.JStul, 
f,  Ac  p^a,  ■:  .  ^ 

I  Dubitari'prsECcrea  potcft:  ,  utrum 
qunndn  Emphyrcufis  concclTa  pro  fi- 
lijs,  &i  defccndcncibus  dcvcnic  ad  ali- 
quem,  cujus  morte  iateritura  crat  ,eo 
qnoddefccndentes  non  habcbac,  fi  is 
deconfenfu  domini  eam  vcndac  ali- 
cui  filios  habenti,  perrcvcrcC;&  pcrpe- 
tuctur  talis  Emphytcufis  in  ipfo  em- 

•  pcore,&  ejus  defcfeod^tibos,  poft  roor- 
tem.vendicorls  ?  Refpondet  affirmii^ 
tivd  Barbofa/tf/.  ij/Iif/rj»^»,  yS.www.ip, 
ff.  foluto  mttrlmom»  ,  ubi  cum  Anchar- 
ranoaic,  quod  cranslara  Emphyteufi 
dcconfcnfu  dommi,  non  dcbec  am- 
pliiis  confiderari  linea,vel  generatlo.  * 
illiu$,qui  cranftulic  jus  fuumifed  geiM>' 
raiio  illius  ,  inquem  fuittranslata :  ac 
proindc,cxcinftaIinca  priml  acquiren- 
tis ,  non  cenfcriextin^iam  Empliytcu- 
'fimin  perfona  tlBirs,  ad  quemtfaasla" 
•a  ftiic.  Pro  qua  refolutione  rcferc  Ja« 
ibnem,  Socinum  ,  SbBaldum.  Hr  f  in- 
datur  in  eo  quo4  craaslaQp  ^dU  fic 

t 
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Contrariuui  nihilotViinu"?  fjntit^ 
merico  Caldas « dt  txtmli, 
+0.  &  tf^,  IJ.  Jfc  }8.  &  ci^,  ff.  m.  M*» 

cumitlijs  ,>quos  refcrtiQui  confequen*' 
tpc"doccnc,  mortuo  praedi^lo  vcndito* 
rc ,.  ItatrBL  ^rnphycculim  conlbhdari 
cum  domino"<Iiredo ,  U  pcjilc  domuiu 
.  ilfebD  vendieare.  Futtdamdatum-^ftK 
qoia'vpinlitoriian  pocoit  plusi^urisini 
cmptorem  crnnsferrc,  quam  ipfc  ha-r 
bcrct  J,tr,tdiiio  de  iKrjHtrendo  rtrnm^ 
domtJiio^  Lnemo^lus dt  te^ul.  ju^U^ 
Vodecum  Teiidicor  in  ta(ii  propQficcK 
fdtiimliaberet  jus  Empbyteucicum  prdf 
tcmporc  vitac  fua;,&cumea  cxtingo£« 
dum  ,  non  potuit  plu'»  in  cmptorenr 
traBsferre,  &  confcqucntcrnon  potuit 
enpcor  melioris  conditionis  reddt^> 
<iuam  eflct  venditor ,  a  qoo  caofara  Ha<>f 
bec  Nequein  contraritim  orgetttrani«« 
latam efle Eniphytcufim  in  illu  empco*: 
rem  dc  confcnfu  domini  ,  quia  eiuf-> 
modlconfenfusrequiricur  ,&  pra:fta-< 
tar,ot  valeat  alienacio »  dod'  ver6 , 
domiobdirc£lo  noceac  ,»  'Oequccnini  *  ' 
intcntio  domini  tllum  praftancis  cCfc 
fibi  m  aliquo  prxjudicarc  :  confcnfus 
autcm  nihii  uitra  intenrioncm  confcn^ 
tieocis  operatur ,  /.  qui  tnm  ,ff.  de  trMf* 
gffiMik»s  y  &  /.  teftAmtmo ,  ff.  detx* 
ceptivn.rei  judtCAtji.  Objici  potcft  cort^ 
crah.nncrefolutionem  textus//*r,i/>.  vtt* 
per ,  de  donaiioi$,  inter  virum ,  axorem  j 
«bi  ofosfiru^^ ,  quem  vir  ozori  dona^ 

vic,duratinuxore poftroortemviri^l  .  « 

donatus  fic  de  conHrnfu  propriccarij  i 
fecu*s  autcm  ,fi  abfque  illiusconfcnfij, 
■Scd  jam  ad  hanc  obje^ftioncm  fa<flaiii  - 
concra  fimilem  refolucionem  refpon* 
dlmus difp.  i,fe(i.  6.$.  %,  verf,bittmen^ 
»*  ny. 

Mcrito  autcm  traditam  fcfoluCiO»»  !• 
ncmlimjtat  Cald.  d.  c«p.  n.  num.  41. 
ut  non  procedac ,  quando  in  fcriptufa 
▼endiciools  exprefliim  efl*et,quod  ven». 
ditorEmphyceufim  vendebac  eropto» 
ri  pro  eo ,  &  fuis  hxtedibus.  Nam  cunc 
ii.dominus  iunpiicitcr  confenfupi 

pr«fti« 
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praeftitit,  non  poterk  mortuo  vendito- 

'rc  Emphyccufim  rcvocare  >  quia  illis 
"Mrbiscea^H^KtirconceliiMieixiproro^^r 
gaflc.  CcfTabic  tadnen  ciufmddt  prae- 
fbmptio,6c  proj  ogatio,  fi  dominus  co-. 
(fenfum  prscftitilfct  cum  Hac  chiufula," 

JidMjttremet ,  ut  idcm  Cald^wiotat. 

8edqua;res,anextin6biinicafu  pra-- 
pdficoEoaphyteufi-per  naorcbm  vettdi»' 
torii,  p#flit  cmptor,  aut  cjus  fflij  rcno-^ 
Vationem  pcfere,camquc  dominus  ctV 
cederc  cencatur  >  Kcfpondec  negiciv^ 
Caldas /t^rATf quia  fi  illa  Emphyr 
teitiis  non  fiiilfirt  venditar  i  fiemioi  d^^ 
bcrctur  rcnovatiq  poft  morccm  poflcf^' 
foris, fiquidcm  intcrlret  pcr caducica -f 
tem,  eo  quod  ille  noh  habercc  dcfcen- 
dcntes,  pro  quibus  lantummodo  con- 
Qeffaepatiin  qao  evenco  oemo  ext»*» 
bat^quihabcrec  quaUcatem  in  invefti^ 
turarequifitam,  fme  qua  ncmini  rcno-' 
yatio  dcbccur  ,uccx  pr.-sccdcncc  dij^. 
JtiK  ».  fatis  conlUc  Igitur  cum  in  cm* 
ptorem  ooa  crmfeat  pius  juris ,  quaixi 
«cat  penes  venditorem ,  fic,  ut  vcnditai 

*taK  Bmphyteofi,  ius  rcnovationis  tn 
cmptorcm,  aut  cjus  ftios  non  tranfear, 
fed  ubi  mortuo  vcnditore  Emphyteu-f 
fis  pxcinguitur,fiacim  cuindoaiiniodi* 
re^o  abfque  fenovandi  dblisationis 
confolidctur,  pcrindc  ac  fi  vendicanoa 
ftiilfcc.  Vnde  hancgcneralem  regulaiti 
ftacuic  Caldas  tocis  citatis  ,  ut  quoties 
rcDovacio  Emphyceufis.non  deberetuff 
biBiedibut ,  aut  iQCceflbribiis  vendico* 
iHs,  ficemparemortispcoesillomcx^ 
titiflet  j  neque  ctiam  dcbeatur  empto- 
ri  ,  aut  illius  fucceiroribus  -  &  e  cohcra, 
quoties  dcberecur  fuccelToribus  vcn- 
dicoris,cciaaiemptorl,  cjusfiiccer* 
|iirii>as  debeatur.  Qax  regula  mihl  • 
videtur  fiitts  probabriis :  nercio  autem» 
an  in  praxi  obfervctur. 

la  IlUid  cciam  pro  cxcinAiopc  ob  ca- 
ducicaccm  notandum  ,  quando  £m- 
.phyceufis  efl*ec  haeredicaria,  &oemo 
ipeUec  accepcare  hsrcdicatcm  Emphy* 
TeucrEdefan<f\i,  cx'tin»ui,&amitti  do- 
vQuaoEfflphyteufim^licecis^  a4  ^ttcoi 


ha:rcditas  pcrtinebat,  ipnam  Emphy»  ^ 
tcufim  acceptare  vcUcc ,  ucbcnc  do- 
cet  Sylueft,  verb^,  -  imfhyttnfis  ,  f.  5* 
vtrf,  terig0 ,  $t  Azor  p»  ^Jtb.io.  tfui. 
£mphyt.-cap.  9.  inprincipio.  Racio  Cft, 
quiain  hoccafu  dccft  qui  habeac  ^ua- 
iitatemircquificam,uc  in  calcmEmpby*. 
teofimfiiccedere  poffic,  cum'ficcoo-t 
cefla  pro  hcredibos ,  qoi  reipfafaicfev. 
dicatcmadeant.  Et  pr^tcrca ,  quia  taliS' 
Emphyccufis  cft  pars  hereditatis  ilhus^ 
dcfundi :  harcditas  auccm  non  potcft 
pro  partc  acceptari  >  &  pr o  pai  ce  repu<* :  • 
oiari,.nceft  ooiiffimoob.  r 

Fro  excloiftionc  tandcm  ob  rcnuo«if  |' 
ciar-onc  in  manibus  domini ,  duo  func  ^ 
nocanda.  Prtmum  eft,  uc  Emphyreu« 
fis  per  eiufmodi  renunciacioncm  cxi- 
tingoailor,  oporcefe,  oc  dooittalatiaien» 
renunciatiobcm  liber^  acccptet:  illa 
cnim  invico,auc  non  acceptante,  non 
cft  inccgrum  poircITori  Emphytcufim 
demitccrc  ,  uc  rclatis  multis  cradidi- 
mus,  ^ifp.  j^.fe^.  7.^.9  .A.iji.curo  ncxx^ 
tri  coacrahenciom  4otBgcom  ficmfili<!* 
rcacontradii  mucuo,  ^ualiseftEm- 
phyreuticus,  nifialcer  confentiat.  O-  • 
porcctprietcrca  ,  uc  Emphyccufisejus 
Jlc.nacor«  >  ot  poflciTor  cam  ahcnare 
pofltt  io  prviodjcium  rucceflorum :  ar 
lioqui  nequein  manibos  domini  renu'* 
ciaripotcrit,  ut  conflat  ex  cradicis  drfp, 
5./'<?.  3.  ubi  fpeciatim  id  notaytmus 

I. ».  51, 

Secoodom  eft  r  licet  qdaodpEo?-  t^, 
phyteufis  alias  cxtinguitur ,  acproptcf 

comrotflum  ,  vclfinitas  gcnerationcs, 
pro  quibus  tuit  conccfia  ,  debcat  rcs 
tniphytcutica  rcdire  ad  dominum  li- 
beraiqoavis  fervitute  ,  &  ODcre  ipfi 
^Emphytcutam  impofito,  )u«ta  ea, 
qua5  tradidimusi/y^.  \..fcif,  6,  §.  i,  tt, 
96.  &  notac  Caldas  de  renovAt.  f .  18. 
numj,%7.  cr  de  extinli.  ctp.  5.  num.  ar, 
<^  c$p.  13.0. 35.  actamen  hoc  noo  pro- 
cedit,  qoaodo  Emphyteofis  ftd  domi> 
nom  revcrtitur  per  viam  rcnunciatio<> 
niSjUt  conftat  e»ibidem  nocaris  cifca 
tcvcfiloacm  £mpbyceufis  addominii 

titulo 
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ticulo  donationis ,  vcndittonis ,  auc  fi* 
intli.  Quod  etiam  Bocac  Caldat  itcit 

ciuiis ,  cum  alijs  Auguftinus  Barbofa 
in  Additionibus  sd  temiff.  Ofdni.  Ltijit, 
lib.  4..  38.  nnm.  io8,  quta  in  ciuf- 
modi  cvencibus  non  fucccdit  domi- 
Htis  to  Erophytetifi  ttnqiuun  don)i*« 
sus ,  radooe  juris  domiDicalis  ,  Ihd 
canquatn  donaurius ,  vcl  cmptor ,  in 
qucm  res  tranfic  cum  fua  caufa  ,  &  o- 
nere ,  /.  tr&ditiOj  §'t-jf  dc  ,xcqutrendore~ 
rnm  dnninio^l.  MlienAtto^^.de c$mr^hen-' 


SECTXO  SECUNDA. 


S^imi»  Emphteufis  pr^ertmmmf* 
lumnmhtia^t  penftomt 


SVMMARIVM. 

Eiiifkjteiifsfg€uUru  Amittilur/tEm- 

phjtetiti  trihits  continuis  tnnis  fenfto- 
nem  non  jelv  tt :  EcclelitfticA  veri  amitti' 
tur ,  non  fiivat  dapbno  tuiuf  (tBtinnifm 
miim.  if, 

Ne^ue  ut  hsFepamt  iHemrtltir^  Em^ 
phytents  in  morg  con/tita/ttur  ,  necrffari. 
umefi  eum  4  dtmiue  iiiterfeUArit  ttdem 
num,  ly.' 

•  SifiitHmrei  nmpkytetuied  tttit  etUim 
gHitr  qiitttiuiis  ,fed  dejHennio  in  bwtm* 
tim,  tuHC  Ji  Enphjteufts  fit  f^ctdnris.nott 
inciditur  in  parnMm  commift  ,nt/i Emphy' 

^  teuta  fex  coiutnttis  arinis  penfionem  non 
foliut :  &  ji  Emphjteafis  fit  EccUfnflui  , 
ntftiumtmtf  mmis  emtimth  pmfi^  ttm 
filvAtur.  fiec  MUtem  inttUigitur /fi  ettum 
fenfio  de  biennit  in  hienitimn  ftivendtef" 
fet.n.\6. 

Ntn  incidit  ineommijfum  ,  ^uifemel 
ilemptre  debiit  penjfmem  ntn/bhit^  liee$ 
jnruffetjeetmftktnnim.ibid. 

•  •  Vtrum  poenn  comniufi  inctt^rAtur  ob 
ktm  Jthtltm  penftnem  ^  ^mndt  hi^hf 


teufisefi  mtgniviltris  tpenfit  veri  vtMi 
exiguMy  Mtnnimnnnmu  fn,  tj» 

rtrum  J*Uem  ejeei^ttm  4  ptent  com^ 

tnifii  ob  non  felHtampenfioncm ,  ijui  fotum 
deficit  injtlvendu  ftrte  ^eufitnit  ?  n»m^, 
«8. 

Jncfutndt  Emfhjttntdftlumdeficitim 
fiivemU  ptirtepenftmt ,  tmitttt  Emphj* 
tenfim  fotuin  quouHftrttmrefptndemi ptr^ 
ttpenfitnis  non  felutJi  >  n.  ip. 

^ande  Emphyteufis  devenit  nd  flom 
res  h^redes ,  &  unus  non folvit  peaftonem  > 
qusm  preffti  pMTudtbtktt ,  m  tmnes ,  ve{ 
iUe  ttmiim  ,qui  non  fthit^  ineidmin  pnf» 
n/mt  cemmifi  tb  tmegftm  ptnftnemnm 
JtlutMm  >  n,io. 

li/  tainen  uliquis  ,  vel  tliqui  ex  pr£* 
dsffis  knrtd^yttttm  penfionem  fotvit  ^ 
ttnUnsim  etmmiffum  incidit  :  mtnebittum 
men,  qui  nm  fttvit ,  tbiigAttts  fatisfscere 
iUi ,  veliUis ,  ^imtegre  /tlvtrnnt,  num^ 

£t  quidftdifHnHn  penfitnesprtdiverft 
ftbm,  vel  ptrtibns  e^ufdem  Empbjteufis^ 

fntinipefitM,  &t}tres ,  cui  tliquM,  esrum 
pMrtium  ohti^iffet  ,penfitmmti  rtfptnden*t 
tem  non  felvti  ?  ibid. 

An  incidit  in  commifjim  ,  qui  ese  U 
gntrmtitntn  fttvit  penfitntm  ^  &mt^ 
fmmtHm  prtktrt  .igntrmtism  »  muner^ 

■  "  S^tndo  prMfumMtur^vel Hon prgfums' 
liif^qutdEmfhyteuUntn  Jtivit  (ei^tnem 
tx  imtrmtttfn.t^»  .  V 

•  •  Eseeiijtmr  kxtmmifi  i  4^  th  juflum 
impedipomtnm  ptiftmm  »m  fttvit*  \ 

ibidtm,  '\ 
Vt  Entphjtentt  excttfetur  a  peentctm^ 
mif^i  eb  rton  folutMm  penfionemjttis  ef^ 
eiHodpenfienemdtmimtfferti  i  neque  tptr» 
teifjHodeMm  con^gntt  ^Jtndeptntt,  Et  m 
fnfllcut  iilem  ^gtiitittmjtlii  vtrbss/f 

rtfniA--  . 
» •  Sitts  etiMm  efi ,  quod  diquis  tertim  It^ 
etBmphyteutd  Unfienemftlvtt  ;  &pit^ 
imtltidfitinteUigendnmfn,  x>. 
«.1  •  Noninciditineommilfum  Emphjteutt^ 
qnipenftonem  non  folvit^f  idficittnctmm 
ftnjtt{tntm  juJlAtn,n,*i*  •  -      •  > 

Bbb 
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11.  Pars  De  Emphyteufi, 


'  EwphyteMfd  Bectef^ ,  fi  ftr  hkintiitm 
nenftlvti  pe  <fioncm-^f§tejtm9r^ 

fei  JtCM  VCTO  E'Ap//y!tr(l4  demini  f  x  .Jn- 
ris ,  qui  irientuo  no»  jolvu :  t^itd  hiijut 
dtjirmiins  fi^rnto^  n.i7.  . 

A»  i»  Etffphytrufibtu  /tc»lgrih»S  ti^ 
wittettie  f»rg*tto  f»crd  ex  d  jHHate ,  vel- 
jjiUtem Mtte^uitn  dominus  dultret^fe  vet^ 
4e  exe^utpcentm  con.mtfi  ?  n.  28. 

iMtraquMHum  tctH^iu ^ofn  Ltnpbjua- 
U  Ecctefi^tdi&mtMfsm  fnrgate  ?  i>,  ip. 

&  f'l^'  . 

Ait  diOdt  m§rd  pdrgatie  Mdmitteitdd. 

Jtt ,  qNamvis  rcs  jsm  non  (it  itstrgr.i  ^  te 
^ued  dominuf  jdm  lem  ttUert  ceteieJJerAt  ? 

r»,  31.         .  .    .  . 

Vtrhm  demimtf  recffieirs  fengMes, 

^fi^imm  EmpliyteutA  tb  tat  fetntat. 

in  commiffitfntttctdit  ^  nentfe  r//  /  ch^  f  yr- 
gAtJcni  n:orx  ,  cenfeAiur  cemwujium  lemit: 

fere?9'ih 

Dem/itus ,  ^tri  EmfhjteHtgm  exfelHt , 
ie  /jfteJ  pemfmtes  trinm  tia  n  erutn  Heitftivit, 
fetertdkedfttefi  fetsfMses  tldrmfmntt^t 
^itm,ti.  ^4.. 

St  V  ro  Alj.i  parna  ftrtter  ttfiijfienem 
Emphitcufisithfefita  rffet  ineentrtRn  Em^ 
ffjyieuiiet  n^f^^nli  fenlienem^nenfef' 
jfet  dmintts  iUHmexfellere  y  &  ftmul  esm 
ftentmA  eo  exiirrt  ^  ntJL, sUnd  deMtSnm 
ejfetin^efium.jl^i^tm,  ' 

f  eletftiiitimt^uedEmfhtents  ebnen 
JalatAmffMjimiem  imii  iltcitUt  iit  eimiftift 

fM''  yitlrt  etimpinum ,cjuod  tbpenpoitem 
nnetatituy.AntteMmt.fkntdm  Emfhjteiifs 
mnittatur,  /i>id. 

•V  .  -^Ftrim  '.^wMiiU  etfttttiditwr  iiverfmt 
Smfdifteitfem  ,  tjned  sncidfrit  ite  eeemi^ 

fum  oh  nenfelu/em  penftomm  ,  incumbtU 
EmvlriUitt/t  probnre  y  efuod  etm  folv  rit^ 
vel  potiui  demine ,  ^n^nenfelvertt/hum, 

VtrihiiMitmmiSi&ijeitfmmititrnm 
ft^legiegnudenl ,  cempetat  reflttutietd" 

verfus  venfionem  ffitf)  (etnp^rrifis  uen  fSi 
lutemyUt  Ju  M  pxn»  conimift  excujetttur^ 
JLeJfendetur  affirmiti  vc  >  >t,  37. 

Vtihtt  kdt  refetfifltfftctda/ ,  quimd^ 


EmfhytenfsMcceftu  efl  fer  mtmem ,  &  Jbd» 
fesmuer  fenfenem  »mt  feivtt  f  Ikgeuti 

grnvesDo^ores.eed.n.  17. 

Centrefiumtarnen  d  fcnditur  ab  Ju» 
tJiere,frdferttm /  tmfhyieujis  ere$  exfd^ 
Se&frenfidem'm^n.i%, 
^  ^ande  ohUgatiofrecedit  esttemeSttt 
dcfu  ; .  / /  T!cn  priviiegiati ,  fucceffor  friviie» 
gtMns  non potefi  utt Juo  privilegie  advef" 
Jus  taUm  obltgatienern.d.H.ij. 
.  Peend  cemmt^i  et  ntn Jelutemfenftenem^ 
WBef  fwvemtltitdUs  JedtegdUi.  d,  m,  3$. 

CErtum  eft  Emphytcufim  intcr- 
dum  extingui ,  &rcvcrti  ad  do-'^ 
.  tnioumin  pceiiamculp£cab£in- 
,  phyteura  adverrut  domifi.uin  cdoiiflir, 
eoquodaliquodjttsdoinioicale  viola- 
V nt.  Iinprimis  ergo  incurrithr  hxc 
pixna  ob  non  (olutam  penfione.  Quod 
pioccdit  in  Emphytcufi  fxcufari  ,  fi 
Emphyteuta  peofionem  noo  folvat 
tnbusaoois  continuis  /.  s.  Ced»  eletnrt 
F.mphjt.  Ord,  Lnfit.lik.  \.rit  ip.  infrim* 
(ip.  U  in  Emphyteufi  EccIcfiGftira ,  fi 
duobus  contiouis  aonis  oon  ioivact 
cap.fojitft,  de  teest»,Aittkent.denen  sli* 
tndnd,%.Jciret  &  Autkemt,dedtiem4i,& 
EfTiphytetiji  ^  %,fi,vero  auis  ,  aut  loator ,  &^ 
Akthcnt.  (fui  rem  ,  Cod.  de  fAcroJanclis  Ec~ 
cUJijs  ,(-!■  Ordin,  Lufttan.  dilio  tit.  35,.  §. 
2.  Ncquc  ut  Emphyceuta  conllituatuc 
inmpra»  &  diAam  poenara  incarrar» 
nccciTarium  cft,utdominuscum  inrer* 
pcUeC.fcu  pcnfioncm  cxigat ,  d.  t.  j. 
Cod.  dc  jure  Emphyt.  &  dicio  ap.  potuit , 

dt  locatci^dic%  cnim  itatuca  pro  domioo 
iikterpellat.  '  •      . .  ' 

,  Multi ,  quos dtat,  &  fequitiirCor^  > 
^^yiriar.  refelut.  c,  t6.  n.6.8t  Gabr.  Pe- 
rcir% decif.  119.  «.3.  exiftimant ,  fifru- 
dus  rei  Emphytcuticas  non  colJigan- 
tur  quocanniif  icd  de.bieooio  io  bien- 
n^um,tiincEmphyteiiiaiii  doiciini  fiB- 
culans^opotnciderein  praedidam  pce- 
natTj  obnonfolutam  pcnfioncm  ,  nifi  ^ 
fcxcontinuis  annis  cam  non  folvat, 
d^vgutt.eiiioi.jfjic^jf  qucmadmodum  fefm 

mUmmiUdtmJciioQ  tamenln  co  taocu 
'  *  cafii 
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)cafi»  adttiSfdc  ioK  o|)timo  Moiinil  lO^ 
•45}.  ».^]|.'QdaiidocCiani  penfiofolum 
de  bienitio  in  bicnnium  folycndabrari 
Ec  idcm  cum  proporcione  jprocfcdit 
in  Emphyteun  Ecclerialtica  j  uc  fcili* 
,cec  in  calu  propolko,  noQ  iocidacur 
cottniiifliiiial^  iiifi  Bnpbjrmui  ^tt 
quatiior  :  annc»   cdntinuos  petifio- 
nem  non  fclvat  j  tit  iifcm  Molinaad- 
vcrtit.  Vcrum  vero  Emphyciiuca,  qui 
juravicieibUitbrum  quotaonis  j>onfu>' 
4>ein ,  ti)  ^ottlnifliilli*tBCiiteciiofi*lbU 
•.vendo  earn  Tcinbi  tempore  deBk»? 
^AfSfmant  plctiquc.tiubscicat,^  T-qut- 
tur  Gutcerrcs  ,  de  jnrMmems  cvnfirmn- 
lortfi  ,  p/trie  ii  cdf,  ji,  At.oppofitUat 
jaeiito  dt&fi^it  Britilil  M  ap.  jm/uit  j 
4v4.  9Mm^%t  ddlMt^i  &rMol./Sfrtiiii 
i|i.OuniGovar.&a!ib.  Nec  obflat /l.^' 
■^IUi,mti0r  ;  CeJ.  Je  trinf»^ionih4i  ,  ubt 
qtjiiuravic  fervare  conventionddii  fl 
^ramentum  noii  fetret,  toco  comtno- 
do  cootfiiAustpriiratoe.  Cjuiabllejiibi- 
)Wt  propedit  de  paAo  tran/a^ionis;/ 
XM  conftat  ex  i^o  tcwd ,  U  Gloiris  ibl- 
dc  m ,      cH  exteodeqda  ^  al\as  eoO-^ 
4fa6us..'i:  .  •    '\    '•         ■  " 
^fy...  jl>obiliWs:i«r6:prifiid ,  iitrSm  dis 
'x^-pcb6stlncartatm^  obr  noti  fodutam  * 
•penfitSnerti  j  quando  Emphyteijfts  eft 
rr.a<^ni  vaioris,  &penfi6  iraide  fc:<igua, 
ut  aniuscnBmmi  ?  Partcm  riegativam 
4nagis  vidktMtpraif^  Qlofla  M  Ifr/^. 

£fcie0':i  ^ft^9»  f«Pfi^i  rtilfe  dif» 
purandd  proutraque  parte,  hartc  ne-s 
'.tK.arivatfapOiirtfccundotocd,  St  proei 
argumer^atur,  quod  non  vidcattirat« 
^utiai»ttrficp'.tah)  ex.igua  culpa  ttiStiii* 
ti  roOme^vi^^nlittacur^Csteram  cotti'» 
n9unfSfcfit»dcta  fboincontrariiiquaTn 
,  tcf^^rurit  ,faw  fcqouiittir  Tiraquelus, 
UaSI,  dr^fndlci»  'h$>  ttelau  exiguts  ,  in  ti 

^f^rnjynuel  Barbofa  in  ttmiff,  td  j&rit.' 
tt^iAmtffct  cit4i9  ,  i^ksiiris  diS-d  Jiffiar^ 
4>ii.         »».  R4hdUi«  «.  pariet  lih.f^; 


tefeNfil  pioHiddi ,  8c  alTerti»  iiitUttiii 
yideri  haberc  contradidforedi;  Itbflll 
^ragof.  ttntt  j;  di/p,  tb;  $:  i.fi4 
»1.  verf.  cAterHni*^urd  ^ritiSc  mttirS. 
fc^rimo,  quiapcnfio  EuiphyrcUtica  im- 
ponicur ,  £i  debetur  in  rccognicloocni 
domtni)  direili ,  in  qtia  qui  deficit,meA 
tcturprivariEmphyteufi ;  five  pchlto-^  - 
firniagna^GVc  cxigiia.  Secundd;  quia 
Emphytcufisfubea  lcge  fuic  conccflai 
iu'4itiiciens  ia  penfione  folvenda,  qoar 
JHciimqucillavflec  i  ipfaiA  BOiphycci;^ 
iim  amicte^et :  acque  ed  ibiliiii ,  k  t^d> 
re  hujnslcgis  vtdetufeXcurao"du$i^lHl 
penfid  erac  lcviof  i  &  facilior. 
■  .    Dubicabisfectindd^Otrum  falcem  i§ 
eitiSdretuir   t|ui  fol&di  dlifteic  in  foU 
ven^diparte  •penfioolf  A^r^mmnott 
ftiieedtia  lie^at  j  quam  rtflacis  alijs  tra- 
diiot,&  fcquuntUrSylvcfter  verbt,Emi> 
fbjtenfis  y  iju^/k;  4.  Tiraqiielus  de  re^  ' 
irsitu  convemtituAlii  §;  4..  glt^d  6.  nitmi 
Ui-GiTDM  dgeifi  Yfjii;  Utim'^  U  Siirdoi 
eitnfii  10 1.  fifti  ;  AzoT  p»rti  j.  lih.  i6i 
trnif.  de  F.mpijpemfii  tiipi  f;  qu^fi.  ^  8C 
relatis  pluribus  AuguftinusBarbola/i^ 
ttlliS.  td  c*p;  patuit  i  dc  iocttt  -  Mii»t.  9ij 
hosiflimd  Fragon«6i  fttprd  ;  tferf  iBtt 
jfeSttJtf.    Futid^aieiiiual  'iatiittui^  ^ 
inultis  juVis ,  &  JiJriftartim  rcfolutioni- 
busin  alijs  macerijs.trt  quibus  defici6<. 
inpafce,qiiahcumvis  minima,non  fe^ 
«jTcddit ,  &  exdddi^or  j  iiuaDiii 
dsfctiii  tdtor^  Ifa6^ii|l  ifationi\li 
iji^oblatioiid  prctij ,  &  ufiirarum  deflo 
iiDUS  riummiis ,  ndlluseffe<fius  edrun;»^ 
qtti  indiici  foienc  eKoblati6ne  >indu« 
cicuiiviiti  coni  |»aul6.Caftren(i,  &  aU|« 
'  tefoiviit  iKraflddlol  fmf$  limtik  i^.  ^n» 
Irjfitttdii ,  GBdi  i  di  diflrmuii  figHti 
fttm ,  &  /.  t.  verf  ritm  fi  vii  modicitJiii* 
Cod.  debitQtsm  ve^diiitBem  pigrtoraf  irifJ 
fedire  nen  ftffii    Item^fi  tes  ica  iil^ 
Vendiea^  uifld&aatiioaliax^^c  folui»' 
tii4brpretiiifi^ff^A8ifliempca,  fi  iandb 
id.ccmpastotumprcriiim  fic  folutuni^ 
prjcter  unum  nummiirii  ,  ptfrindo  • 
cric  re>  ioempiui  ^  aaii  nihil  fai£RsQ  ; 
ifiRkCum  I  .as>ex  .raiiitM  iucibua  d»<  . 


jWf  ,  f.  de  eiiinrMheM^»  empthne^ 
:j6t  cum  al^s  Tiraque^us  pMn.  Simi- 
Jircr  juxca  eoftl^m  DoAorcs  ,  <:}ujndo 
4katiHuaa  irritat  <:ootra^um ,  ni^  ibl- 
l^nr  Gafaclla  •^••ft.ia  fotiitiOQe*<Seflc 

Uidus.  Iccnn  ^iMLt><to  tcftator  ha». 

r&di  naaodaffet  ,a<t«ccrta  cibi  darct 
jclecem  oummos  ,  alioqui  tibi  darcc 
fMQ^ui]D.fu&Ihjeres  incra  illad  ccmpus 

dum  pccore ,  tlhft  aovem  rcdiicis,  ac 
Cnil^i  djodiffct,  «r  pcr  Baldum  ,  Ca- 
ftrenfcna;,  8c alioS  idccn  liraquclus  a. 
«t  |i7<-  ^itdiqtMmflura^xempU  rimilia 
iHilecfjli^  :Si^  igitiir  jn  prasfdflv 
lii:1)oi|yftftemi>ODOooU  OOtt  folverit 
aquifecsdlekicomimflaiii/yOC  ft'flihll 
fotveret. 

ip .  u .  Nod^^runctafneiQ ,  qoi  contri> 
ginni.cetifeAfic.»  r<?i(icet.noivcadere  i 
lota  tophyteuli  ,^i  tAMtuv  paiteta 

.  pcnfionis  non  rolirJt.  ,  Et  vcro  fi  ei* 
^^m  Bmpbytcufi  phires  res  func.Itsb* 
ilbiStt»  vd.onr  plurlbus  parcibus  Hl^ 
C^odia»;^  pro  .tinaiquaquc  fua  penfio 
fi£ini^caH^«^ii^..^etliV  tiitifln* 

lltim  ,Bmpbytctitan%v^iiiifi>1^i^  teflK^ 

verit  h.  foWenda  pcnfibnc  rerponden»- 
|<  uni  parti.,;  non  amicterc  Emphy- 
cetiUm  quoad  alias»  tKtbcnc;  Moliaa 
dtfU  dtjpufAt.  4^).'«iHiv<$^  Relieibti 

li&fitk  CJarartt  ,  //W  4.  fententUVMm'^ 
^  Bwfhyteft^s  t  <^»*/f.  8.  /«i  nnmera  j^, 
Sifeaicsi^nfio  fit  indivifibihcej:  iofy» 
|ipfkac'protstAa'Jec  BnrphytcutCcavsA 
cooiQQtiDvte^  fio^  Ai]c^ry"etfaiii.iolsi 
M%^alMBLitier  rcntiii^c  ijdem>fito>^ 
<9<>rci  ,  Ettiphytcucam  cc/Tmten»  ^ 
Ibivanda  minima  aliqua  parcc  pcn* 
ioQts.^  utictta ,  auc  odf  ava  partcnoii, 
ooiKeie  h'  i^ca.Soiphyc^urtv  reditaow 
a  partc cxigua,  pro  rata penft»* 
nis  non  folatjc.  Qriam  fentcntiattly 
non  foiun;  uc  ^quiorcm  ,  fed  ctiam 
uc  vcrrorcTn  Utd-tuecur  Brittus /»  «jj^.. 

a  clr-i 


EmphyteuiL 

noii  videttilr  ctiamimprobtbdfe, 

gencralker  docec  •Speailitor  4it,  df 
iKMtfft  §.  vnnc  a/itffta  ,  ^erf,  30.  &  vi» 
xJctur  eti.am  ccncrc  Caldas  ,  tie  extiU' 
c»p.  8.««rM.  £mphyteutani 
tioo:  ^venceA.  toceos  penfioneni, 
fed  taauttiift^pahiia»  |ive  sac^dicai»  -» 
fivc  magnatn,  folumpro.rata  anitt^ 
Tc  partcm  Emphytcufn  ;  id  enim  as» 
ijuicas  poftulare  vtdexur.  C^tcruni 
«icng^rciurisii^  duse  .poArcroar  opi* 
«ionesirerc  ndii  fuiui^    i  Oododi» 
4>us  6oanmai|iteiirdiiQiohflbr.'»  oifi  per 
impoccntiam  ,  flut  pef  crrorcm  minus 
fueric  folurun^  ,  uc  Syivcftcr  ,  Julius 
Ciarus,  Molina»  |octs  citatis,  alijque 
necaronc  1 U  iaailitisciiifi^Biprcfiims'' 
pca  voluntacc  domini  incegra  folucio  . 
fiiAafioh  dfet  >  ut  per  Gamam  dedfi 
41.  'fnm,  ».  &  Molinam  di^»  num.  ij. 
jfifte,  £x  quibus  non  videtur  tuta  or* 
pinio,  quain  com  Jvliodaro,  &  Mam 
tiearBdlblatiid  ampiefticur  Pragofot^ 
fnffA^^eff.  f«#  tifti.  refflatJve diceot^ 
fi  parspenfionisnonfofluta  non  accc- 
dac  ad  partciUjqu^trcaa»,.  vel.quiotam, 
excufindum  eflc  Emphyceutam  onri> 
Aino^picrntcoaqiiiaiH^^ti^i^retur 
•  omiflii  modtca  quantitaa  r  it  Mantioi 
dicic  ,  fic  fuiflb  iudicarum.  Vcrum 
etiam  nonvidetur,  quodcradic  idcm 
QsLOitk  deeifi  tij»..  ib«w»;  1.  communem 
fefolvttoneliDJPeaMrft^tfrrdbif.  tradi- 
laoi  Incctli ^i .nill  p^nfio  cooiiftat  'm 
<lu0ta  fru^  uuiQVqaos  .fimplsyteuca  es 

..'    Dg.bicabia  U»xa*  '^  Quando  Etn»  10 
p]9taifil.idQMiiitaapIm«t1>arredcs,'  , 
CbuiMM  ei^«iri|ein:ralvitpqnftoBenv 

quamprbfiia^^fto  dabebfltvan  onfi 
ncs  ,  vcl  ilte  cantum,qui  non  folvi^ 
incidac  inpccnam  commiffi  ob  inte- 
gram  peofionem  non  foluram  f  Ro« 
flM^tidfEtAr.  i  Joetaimniie4b.iD9Ao»tonl 
femcitci^ffl  effb^ ,  omoe»'  ineidew^ 
&  Em|>byrcufim  amitccfe.  Ica  to^ 
iatls  ■  nt^ultis  Sylvcfter  wth', 
J^pbjienfis  ,  qu*ft.,  4.  Julius  Cfarus 


.  Digitized  by  Google 


9 


Difp.  VIII.  Sea  ir.    '  569 


Mol.  d.difp.  i^r?.  nttm.  xj^.  Azor  d,  ap, 
7.  ^H<e(t.  6.  &  aljj  poll  Gloiram  m  t.  com^ 
tnuni  dtvidHnd»  ,  1.  verbo  ,  cvnfnndtre* 
tur  ^  ff.  commHni  dividundo.  Racio  eft , 
quia  fi  dcfun^tus  Emphyrcuca.  illam 
parcem  penfionis  non  l"olvUrct,a  toca 
Enphyrcuficaderecutcx  d\i\\%  con- 
flit:  idem  aucera  onus ,  &  obligacio 
adomncs  ejus  hacredcs  devcnic.  Con- 
firmacurprimoex  ijs,  quae  tradidimus 
Jifp.  I.  de  Cenfu.  frfi.  \.  nurn.  11.  ^ 
fi^.  7.  $.  ?•  ubi  mulcis  rclatis  Dodo- 
ribus  rcfolvimus  ,  quando  res  ccnfita 
ad  plures  poffcflbrcs  dcvcnic ,  vel  in- 
tcr  eos  dividitur ,  omnes ,  &  fmgulos 
in  folidum  tench  penfioncm  folvere. 
Quod  utique  pari  ratione  proccdic 
in  penfione  Eraphyceucica:unde  con- 
fcqucnscft  non  libcrari  poncfToresc- 
jufdcm  Empbytcufis  ab  oncre  com- 
jmilH  ,fi  cantiimprofua  quifquc  parte 
penfioncm  folvac,  aUquo  eorum  non 
rolvente.    Confirmatur  fecundo  ex 
/.  JfipuUtJonHm  ,  i.  §.  uUimo  ,  ff.  de 
*verborum  tbligdtionibns^  ubi  fi  certaca 
quanticaccm  promififti  fub  pocna  con^ 
vcntionali ,  licet  onus  cx  tuis  here- 
dtbuspartcm  promiflae  quantitatisfol- 
verit  ,  pocnam  nihilominus  dcbec,  fi 
cohscrcs  non  folvic.    Penfio  autem 
Emphyteutica  impofita  ,  &  prpmilTa 
cft  fub  poena  amictcndi  Emphyccu- 
fini ,  fi  bicnnio  ,  atic  tricnnio  non  foU 
Tatur:  fimiliter  crgodeveniente  Era- 
phyccuft  ad  plures  haircdes  Emphy- 
tcucae,  omnes  eam  panam  incurrunc, 
fi  unus  cx  eis  non  (olvac,  cctcris  pro 
fua  cantura  portionc  partem  penfio- 
nis  folventibus.  Quo  argumcnto  uti- 
tur  Giofla  citata  in  <//t?4  /.  communi  di- 
viduttdo.  .  •■• 

C^terum  licet  aliquh  tH  pradi- 
^is  partialibus  Emphyteutis  pro  fua 
parce  non  folvac,  fi  alij,  aut  aliquis 
eorum  cocam  penftoncm  folvac  ,nul- 
lus-incidic  in  pcenam  commifli,cuni 
inccgrd  domino  facisfatflum  fit:  oia- 
nebitauccm  ilie,  qui  non  folvic  obli- 
gacus  ftuisfacerc  pro  fu^  parteUli  ,ycl 


illis,  qui  inccgr^  folverunt ,  ut  bene 
cum  alijs  adveitic  Azor  dtcl*  quxflion^ 
6.  Idem  cradit  Gabriel  Pereifa  dctf. 
119.  num,  18.  Addit  vero  id  proccde- 
re  ,  nili  conltct  ,cum  ,qm  rionfolvic, 
repugnarc  Iblutioni ,  quod  tut  c  rc- 
probatio  interCv^dens  ,  cainquam  a- 
rtus  contrarius  inccrmcdius,  raiilica- 
tionem  impcdiac ,  /.  dijpenfAtorcm  ,  m 
Jine  ^  jf.  dc  (olutionib,    Et  quod  in(o- 
lutjoneconfidcrctur  etiam  honor,  & 
rccognitio;  qua:  cum  illa  repugnan- 
tiartarc  non  poteft.  Illud  ctiam  om- 
nino  addcndum  videtur  ,  fi  diftind® 
pcnfiones  fint  impofua:  pro  divcrfis 
rebus,  aut  pactibus  cjufdcm  Emphy- 
teufis,  &.  h£ercs,cui  aliquaeaium  par- 
tium  obtigiiret ,  peofioncm  ei  rcfpon- 
dentcni  non  (olvilTec ,  cum  altj  pro 
ruispartibus  fatisfcciflcnc ,  illum  can- 
tummodo  ,  qui  non  folvit  ,  Emphy- 
tcufim  profua  partc  amiflurum,  fiqui- 
dem  detunduscam  tantum  partcm  a- 
mittcrct,  fitantura  pcnfionem  procji 
impofitamnonfol  vjrct,  utfupf^».  tj», 
ftacuimus. 

Dcnique  ipfacommunisrcntentia 
principalis  tradita  num.to.  non  eft  adco 
ccrta,  &  conftans  ,  ut  contradidorc 
carcat.  Contrariaro  namque  uc 
ptpbabiliorem  tuetur  Fragof.  tom»  |« 
difp.  »1.  i.  t.  num.  8.  Ecre  verafuai» 
habet  probabilitaicm*,  ciira  aequiu» 
fif  ,  ut  is  tantummodo  pcenam  luaCt 
qui  culpam  admtfic.  Nobis  tamco  A 
prsedida  communr  rcccdendum  noa 
cft,  cura  nullum  in  contrarium  ftc 
fundamcntum  cogcns.  Reftringi  t*- 
.mcn  potcric ,  ut  non  proccdat,  quan- 
do  haercs,  qui  expartc  fuafolvit.bo- 
na  fidccredebatrcHquos  etiam  foIviflT^, 
ut  idcm  Fragof.  advercic  fub  tt,  %,  vtrf, 
^uod  ji  priort, 

Dubicabis  quarto  »  an  lncidac  in 
comiflbm  ,qui  ex  ignorantia  non  fo^ 
vitpenfionem  :  uc  quia  fuccefllt  altcri 
in  rem  ,  igoorans  cflc  Eraphyteutica  ? 
Refpondet  Glofla  ultin&aM  /.  j,  Ctd,. 
dt  jure  En^bjttut,  in  fine  ,  iocidcre  de 
Bbb  3  figo- 
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■'rtgore  juHf  ?  attompetere  illtusrefti- 
tucionem ,  quamvfs  fic  maior  vigiiiti 

.  quinqnc  annorum,  exgcncrali  claufli» 
-  la,//  (jr$4  mihtjtipjicatifi,  c^c.  /.  \,  in  fme ^ 
,Jf.  cx  ijHtbus  c.iHfis  mtiorfs,  Qu.im  Glol^ 
lam  loquuntur  Sylvcilcr  vrfi#,  Emphy- 
-tfttfis  f^tuft,  j^,  juhm  Clarus^.  if>Mjt, 
-t, ».  9. GutCerres  dej urgmmo  conftmm" 
torio  p.  x.cap.y.n.  6.  Pincl.  tfi  /luih-nt, 
fiifltricetiffAieyn.  uLt.  Ccd.  (iebsnn  mjter- 
nti ,  Gama  detif,  91.  ».  1,  Mol.  d.  d^p, 
xr. tt. Rebiel.  i,  quxfl,  %,U  cmtsti 
•commttniter.  Atroihicerfd  potius  di^ 
xrendum  vidcrur  cum  BHtio/>  cap.  p»' 
Jnit^§.  4.  r3.6.  de  iffcaif  ,per  cam  ig!io- 
'fantiam,  fi  {>robabilis  fit.cxcufari  lim- 
-pliticer  tLmphyteucam  a  poenacdmifl», 
-fcconCequenter  noo  cfle  opus  renu»- 
«dioreftttutioaistn  intcgrunoiquia  par> 
•m  non  inturritur ,  ubi  culpa  non  cft. 
Vndc  gcnerale  cft  ,  quoucs  Emphy^ 
•teufa^uc  vt}(raUuscxpropriaculpadc- 
-hetcidatVjittcCito  jooinino  propc^ 
^robabilcfn  i|;norantiaiii  circa  rd  qHti- 
•iitarefAcxCUO>ri  ,tic  cum  alijs  notaVit 
CaldjS  derenovAt.  ej.  s.  ""^.  2S.  6"  f  tj. 
rNeque  fi  aicwi  in  rc  Empbiytcuiica  fuc- 
.   ccBllic ,  ipfi iiMUmblc  prbtfai^  igooran;» 
:  liata,  led  domi  nus  probtii^eboc  (t^ 
3tfamtiio6itliirum  excqui  verlic.  uc  cum 
-COmmuni  notavit»Gutcerrc?s  ,  Cald.  & 
^Mol.  cicaci,qu»dquid  in  oppofitum  fcn- 
tiatBriccu$/»^M  j  quia  fuccciTor  hab^c 
.  'iiiamiiicetM}otoemfiindfliMiin,CtceafiU 
ta!<'babcfi!  probabilem  ignorantiattl 
icirca  res  dcfun^i*  cum  de  fa^to  alieno 
:^probabilis  fitipnorancia  ,  /.  pnMi.  ffl  pro 
j»9,i.  fi mulier ,  f.  ad  VelUiMum,  Notac 
'•ttCi!m'Mol.yi<^r4,  poflb  tattfm  Bmphy^ 
<obcam  cogi  a  domino  in  dcfe^um 
.ftrobactonir,  ac  ittitc,  an  ibienciaim  IM- 
.ptterir. 

Praeccrca  advercuiw  Pinel. /«^'■#, 
{I  iCflMas  ii.  17. 6cMol.  tt.  /*^,non 
-^«Aioii  4gri6lrjinciam  Bmpbyceurae.ti 
ifcrJpcuramrEmphyteucicam  apud  fe  ha- 
bebat,  utconftat  pcrGloiram  finalcir) 
.6^  fcribentes  i»  l.  ad  diem,  //.  dewtbom 
'^ttgMt.  iccm  ,^  fi]  Emphy  ceitca 


•1,   .  f 


ccr,  quam  perfiicceflioncm.obtinebaci 
DOD  prsTumicur  di Aam  igoorandam 
habuiiTe,  ucbene  probac  Gama,  hes 
cittto.  Vcautem  Emphy.teuta  ob  pra- 
didiaHi  ignorantiam  cxcufatur  ,  fic  c- 
ciam  cxciitacur ,  li  ob  juftum  impcdi- 
meacum  penfionem  dod  folvic.uc  quia 
io  carcere  dccinebacur,  Syhit&J^ttdfi,' 
/\  'vtrf  feptim,  Gigas ,  cum  multis  a- 
\\']^,depe>;liontb.  q.  75,MoI,<(/.  n.  u.Azor 
d.  cjp.  7.  AHie  ijuxjf.  8,  Barbof.  tH,  rtmif.  : 
sdOfdin,  Lufji.lii,^,tit.  i^,  in  ^fiticip, 
tttmn^..  -  . 

Dubicabis  quinco.  Quomodo-o*  %^ 
porteat  folvi  penfioncm  intra  di<Rum 
tcrapus,  uc  Emphytsuta  non  incidac 
incolmmifluQi/  Rcfpondeo  ,  &  dico 
primo.QuamvisGloiraulcima  m  K%, 
Cod,  dt  jitre  Mno^t,  magis  videatur 
probarc  ,  rcquin  veram ,    rcalcm  fo- 
lutioncm,  aut  faltcra  confignationcna, 
fivedepoUtioncm  peDfioniSi  uceciaoi 
videcor  tcncrc  Gabriel  Pereira-^i^cY/ 
ii9r^.)i.perccxi:um  ind.  /.  2.  Cod.  dt 
jure  Emphyt.  \  hwhjftjue  confignaiis ,  ^  ftm 
cundittn  iegtm  depofitis,  Tamcncom- 
munis ,  £c  verior  opioio  cft ,  quam  ca« 
demGlofla  primo  loco  referc,  nempi 
fuffioera  ,  quod  Emphyceuca  penfioo^ 
oflFerac.Quam  fcnccntiam  rclacis  mul- 
tis  fequitur  JuliusClarus  d.  Emphy- 
teufis ,  q.  %.  n.  10.  &  poltcum  Molinay. 
difp,  455.  n.^,  quiatamen  adduucdum- 
•«Dodo  penfio  re  lpfa.i  feo  cum  pecooift  • 
-in  mano  o£Fcratur<,  &  noo  folis  verbts, 
nififortc  Emphytcutaillam  verbis  of- 
iercnte  dommus  rcfpondcrit,  fc  illam 
noUe  j  quod  ctiam  notantmulti  apud 
diht»}pnwi}M9^'dicif.  n^.  smm».  »9. 
Neque  obftanc  verba  -d^  L  a,  Obi .  vidc- 
turrcqCitri  confignatio  ,ut  commijTum 
vitetur,    Quia  rcfpondct  bcne  Mol.  ^ 
citatus,  dcbcre  id.  inccliigi  ,oon  ujc  Em- 
phyceutacommifixaievadat,  fed  uc  11- 
ber  omnino  maaeat.tb  adiftipivtioiie 
facienda. 

Dico  fccDndo,  facis  eflc  ,  quod  tcr* 
tia  pcrfona  loco  Emphyteura;  penfio» 
jicm  iblvcnc,  pc^dectim  jd  id  feceric 
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.  dtf  mandato  l  aut  deputatione  ipfius 
Emphytcutae,  utcurn  comutii  tridunc 
Julius  Clarus  fuprs».  n.  Mol.  4.  «.  j). 
jinc^  Brittusplurcs  rcfercas  crj.  peimt, 
4 . 9. 4 .  4^  Uett*  ^Boiinanttel'  Barbofa 
iKpfuffM  citAto  rimif.  n.i^,  &  alij:  quatn- 
vis  contr;K!ic||ic  miilti.quosrcfcrt  Au- 
guftinus  Barbofa  t»  addti.  &d  rcmfi.  /»- 
fer  praJtcfttm  locttm  OrdhAt.  »ttm,  157. 
Quoram  fententta  mihi  non  dirpli- 
cety  qaandofolutio  ficrcr  perperfonS 
non-dcputatam  abEmphytcuta;  fiqui- 
dcm  tjnc  non  vidctur  £mphytcuta 
dominum  rccognofccrc.  Quodfaltcm 
•dmictcndum  vtdecuriquidoB(npky'> 
teuca  non  rolikm  non  deputavit  pcrfb* 
nam,'qusBfolvic,rcdcxprcflercpugna- 
vit  folucioni,  ut  bcnc  probat  Gabr.  Pc- 
rcira  d,  decif.  115»,  n.  a8.  ubi  alios  rc- 
fbrc.  lliud  ctiam  non  immcrito  addic 
firirtus  m,  p.  quud  quando  penficMffisTi* 
fptur  per  tertium  non  haboncem  ad 
hocmandatuiri  Emphytcutac,  non  te- 
Jiecur  dominus  Ulam  acceptarc,  nec  in 
.  cali  cafu  coniignacio,  6:  dcp oficio  iibe- 
kat  a  poena  commlfli. 

Dico  certio.  Si  Emphytcuca  Aon 
foTvitpenfionom,id  vero  fecit  incom- 
,  penfacioncm  acquitis  ,auc  maioris  de- 
bici,.  quo  dommus  ci  eracadllrtdus, 
ooaincidttin  commiiTum.  Ica  Panofs 
tnitanus  in  cap.  btnn  fide^  deit^f  ^ 
SylveA;  d.  ver^p  ^tf.  *.  Na- 

vaff .  in  Msnttnli ,  cAt>,  \j.  nam.  t^z.  Valaf. 
confult.  71  num.  14.  Gama  dccif.  91.  nam. 
\.  Mol,</.  dtfp.  453./r.io.  Brittus  latdhac 
de  re^tfputans  sm  ntf*.  f§tmi ,  f .  4. 7; 
^/Sic«r«^£mmanuel  Barbo(a  in  umift 
dd  citAtttm  locum  Ordin.  n.  y.  ubi  plurcs 
rcfcrt.  Qui  cnim  compenfat  folvere 
ecnfccur ,  ut  in  /,  ampljuj ,  ff,  rem  rAtam 
htkni\1Htt\viRjaMac^i  (|ttod  dlicirur ,  cG- 
penfatfonem  iod&^fiRi  tp(b/jare  ,  niff 
homine  opponatur  ,ut  per  /.  ft  con- 
flit^  Cod.dtcomptnfAt.  Qtjia  hoc  no  pro- 
ccdit,  ?]uando  agiturxlc  vitanda  puena, 
.tut  afia;K  ciaid^^iiififr:pra:feoti :  tune 
4oimiprdjure  fi&  eoiiii^ati^^^  licet 
jiofi.  oppdfiafun  «tiadlfed  pniftiiceai 


notant  SyLvefter,Gama,'&  Mol.  dtatl.' 

Oporcet.iutcm ,  ucquantitascompen» 
fanda  fic  iiquida ,  aut  brevi  liquidanda , 
atquecompcoiabilis ,  utadvcrtit  Bm- 
manuel  Barbofay>//>r<e. 

Dubicabisfexto,  ncriilm  qutnbif*^ 

folvicpcr  tricnnium,  aut  bienniupr«a 
didum  ,  purgct  moram,&  icommiflb 
cxcufctur,  iblvcndo,autoffcrcndo  po* 
ilea  peofiooem  illorom  annorum.^ 
fpondccur,fiEmphytcufts  fit  Ecdefia^ 
ftica ,  lociim  eifc  ejufmodi  purgationi 
mora: ,  uc  exprcflc  habccur  in  ttf.f^ 
tutt,  deUcito;  lccus  autcm,  fiBmphy«i 
toufis  fit  recufaris ,  uc  habecur  lib.  4. 
Oriov.  Luftt.  tit.  jp.  $,  t,  &  fatis  iorfoi^ 
tmj,t.f9d,  dejBfeEmfhyt.  ibi  Jedtfm.  •  : 
fiimodoe^f  fi  dominui  volHttit  )  repeU 
^endoi cficiue  comunisfcntentia,  q«am 
fequuntur  Sylveft.  d.  verbot  Empby/eit^ 
y    3.  Azor9.    Uk,  to.  »tiei,  deEim* 
fhfteufi.c.  7.  q.  7.  Mol.  d.  diff,  4f|.  m,  • 
Gabr.  Percira  d.  decif.  119.  ».  17.  FraM 
gof.  tomo  3.  diff>.  10.  §.  3.  v.x6.  &  ah"/i 
quosrcferunt,  Cur  autcm  didta  pur-?- 
gatio  «dmictatur  in  Bmphyceufi  Ec* 
ctefiaftica,  non  vero  infafculari Ou« 
plcx  ratio aflvgnari folet.  Prima,  quia 
Ecclcfia  mitius  acric.  Sccunda  ,  quia 
cum  inEmphyceurifdecuiarino  incur^^ 
fabir  poeaa'«ommiffi  ob  penflon^  nfoil 
IbiotamtnifixieflabceEmphyccuta'  ibf^ 
vcrc  per  trienniti,&  in  Ecdefiaftioaiy^ 
tis  ficquodnon  folvat  por  bienniiim  | 
flcquius  fuicutmora;  puFgatio  admic^ 
teretur  tn  Bmphytcufi  ficclcfiailica; 
qoiorin  fo<}ulari,cilm  pxcofi^itior  fit^ 
qUi  bieniuovquaffl  qoi  tnieikQioiioUI 
folvir.  '> 
-    Non  dcfunt  autem  ,  qui  ctiamiii»s 
Empliyceufi  faECulari  credanc ,  po0c  k 
judice  fdmkct  purgatioiiem  morat^ 
acquicate  canonici  decretif.  Ica  femit 
Julius  Clarus  r/.  $,  Empbytea^s  ,  tjuitfli 
S.  verf.  item  tjuxro :  &  quidem  in  rci»» 
goo  Caftdlas  per  /.  28.  tit.  8.  partits  e, 
c«bin  jn  SmpbytCDfibtit  fwaAuihA 
.«ItAapui^gitio  iatra  dc^iendlum  retit^ 
^fitur.  AthooextraiUu4iiqgMn\coilnV 
Sbb  4 
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17^  II-  ^ai^s  Di 

inunitcr  rejicitur.  Moncc  tamcn  Ga- 
bncl  Pcrcira  d,  dtaj,  up.  ».  i8.  ciini 
4icitur,noodari  purgationem  mors 
io  £mphyteufir«eculari,idioteUigi,oi« 
(iEmphyrcuta  pcnfioncm  ofFcrac,an- 
tequam  dominus  declarec,fe  velle  ex« 
cqui  puenam  comniiili;  quod aiitc  eam 
dcclaration£  noo  fiidoroioojusquae- 
ficum.  Ec  pro  hac  refolutione  afferc 
Ferrarienrem,Ccpolam ,  Crottum,^ 
Jafoncm.  Addit  autcm  hoc  non  habc» 
rc  locum  in  hocregno  Lufitania:  ,fpc- 
^lat^  icgc  rcgia +.  Ordin,tit.  jp.  im 
priiidfi$ ,  ibi ,  fejifi  ^ie  de/j^it  ^tuirs  ^«r« 
gsr  s  mmd  i  fic  ibi  /mv§  fi  j#  /inbm§  exm 
freff^mente  npnitrer. 

Pracipuavero  difFicultas  cft  ,  in* 
cra  quancum  cempus  fic  locus  purga* 
tioMmor£t,qux  in  EmphytAfificde^ 
liaftica  ad  mitciiur  ?  In  d,  csp.  petuit ,  di 
/0^4/0,  poAulatur,  uc  fiaccclcriter,  ibi , 
nift  ctUri  fAtiifi^tene  ,  &c.  Undc  ali- 
qui  dicuQC  ,.debcre  ticri  di^am  purga* 
^gmi  intni  decem  dies»  quod  hocfem« 
porisrpadumraodicu  judicetur,/.^#« 
mi/for  ^§.\.f.de  eoi$Jlitutapecunijt  ,&  ita 
in  d.  l.  a8.  regni  Caftell*;  hoc  fpatium 
pra:fcnbiiur  ,  etiam  pro  Eniphyccufi 
EcciefiaAica.  Alij  fentiunt  eHe  locum 
diA«purgaciooi  ufqoeadlitit  conte* ' 
iUtionems  &c  itaftatuiturjureLufita!- 
no  d.  tit.  39.  §.  2.  vidcturquc  cfle  pra* 
scishujusregni,  ctiam  in  tribunalibus 
ficclefiaflicis  >  uc  conllac  ex  quadam 
ioQtentia,  quamad  verbumafiierAhet 
flEUido  t.p,iUcif,  7\'t4,  \%*fntu»m 
ti*.  I.  Quam  opinionem  prarter  alios 
approbat  Gama  decif.  147.  *.  j.addcns 
debcre  inccUigi  de  vera  &  propria  con^ 
teOadonelitis ,  quae  fic  per  rcfponfio- 
ncm  rciiuLlibellum  adloris  i&ficoofl 
/ufficere  contcftatfonem*ncr|egat!o- 
■ficm  judicis,  ut  Emphyccuta  a  difta 
purgatione  cxdudacur,  £c  idemrcia^ 
Xis  alijs  docet  Augoftiniis  Barbola  k$ 
ttUi9,4dctp.p§tMt  ^dtkesH^  >mm,  ij^, 
&  Brittus  ihid.  $.  4.  n.  10.  qui  adhoc 
j^fforc,  &  ^alde  commcndat  cextumi*. 
Jf^itrjfnkm_^*jf»  dcverb,  #^//^4/.  utgi 


Emphytcufi. 

habctur  morae  purgationcm  ,  ubi  €z 
admitticur,ticn  poife  ante  iicis  conte.- 
Ilationem. 

His  autem  duabus  opiniontbus  con- . 
tradicitGloifa d.cAp.  potMii  ^  lerbt,^^ 
teleri  ,  nnaxim^  autcm  fecurdar.  Pri- 
m6,quiajuxtaillam  pc^c dsficrri pur-  ^ 
gatio  ufque  adduosaoTOS,  vdetiaoi ' 
plures,  quod  eft  cootrateztum  imdiffg 
cgp.pttuity  ubi  folum  conccditarpur* 
gatioci ,  qui  celeriter  fatisfeccrir.  Sc- 
cundo,  quia  ut  Emphytcufis  amltta- 
tur  ob  non  folucam  penfioneni ,  noi^ 
leqtiiricur  ioterpetlatio.utdidtur  eo- 
dem  cMp,p9t9it,inf/tc:h  autem  u(que 
ad  contcftationcm  litis  poteft  mora 
purgari ,  nunquam  Emphyteufis  ob  il- 
lam  caufam  amiccecur , ancequam  Em- 
phyceuta  coraifi  judioe  ioterpelletor. 
Acccdic  tcrtio,  quia  alioqul  deteriorla 
condkionis  elfetin  hac  parre  Emphy- 
teufis  Ecclefiaftica  ,  quam  lacularis;  fi- 
quidem  eciam  pofl  elapfum  triennium  ' 
.pdlct  Emphyteoca  fe  toeri  adverfiia 
Ecclcfiam  ,*  qu«  peofionem  toto  eo 
temporein  judicio  non  pctivit  1  quod 
i n  Emphyteufi  ikculati  locum  oon ha*  * 
bcc. 

pftergotef^feotencia,  otomit-.^t 
tamus  alias  minos  celebres ,  jodicis  ar* 
bitriofelmqttenduin  cffc ,  intra  qnao* 
tum  tempusccnfendus  fit  Emphyteuta 
celcri  fatisfa(flione  moram  purga0*es 
quodubi  jure  aliquid  non  c(l  detcrftii- 
flanmi»judtcis  arbltriodefioiendfific, 
atteotaperfonarum,  &  circunftantiaro 
qualltare.  Ec  ita  hanc  fcntentiaro  ftm 
quitur  Gloffa  citata  ,  Panormitan.  ikiJ,  . 
num.  n.  Navarrus  in  ttHnmUi  ,  ctp.  t/, 
0,  t^z.  JuliusCIarusi^.f.  t.sr;if.Cov; 

3,  wisfMm ,  ctip,  t7. «.  4..Molina  d.difpi 

4.  ^1- n.  6.  Azord.  ctp.  7-(f.  7.  &  alij  ,in- 
t<:r  quos  vidcturcfleSylveft.  deverht^ 
Emphytcufts ,  q.^.  Eaque  mihi  vldetur 
probabiliori  lohocantem  legnoomr 
pioo  Yidctur  fiaodum  ieaiodaB  (ente» 
ttae  propter  authoritat^  Ordin.  rcgiar, ' 
&  praxim,  quc  illam  amplc<ftitur.  Ad- 
di£  aucem  Gaiic.  Peceira  jd,  dctif.  nf. 

».»71. 
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tk.  f 7.  fcum  A  Wand.  S:  Gaiha,  quos  f 6- 
fcn ,  uc  ca  refolutio  proccdat ,  &  Em- 
phytcura  ccnfcatur  cclcri  ratisfadio* 
ncfolvilTe  ,oporcerc  ,  he  Emphytcuca 
Hcis  conceilationcm  ciolo  difTcrac :  ac« 
queprudentis  judicis  a  rhitrio  rciiuquSi 
Vi.t.  videac  ,  an  coDtell  itio  per  doluni 
«lifFcratur ,  &  fic  non  prarftetur  cclcri* 
cerratisfadiOk 

Siquxras,  ai)  (iid^a  mora^  ptlrgiio 
cifO  adtnictcnda  fic  ,  quamvis  res  jam 
nonncincegra  ,  eoquod  dominus  jam 
rcm  alceti  concefllrac  in  Bmphyteu- 
fipd  f  vcl  alitcr  ahenaVcrac  ?  Neganc 
Gregorius  Loptfs  *  8c  Gutccrres  apud 
-Mol.  J.  Mfp.  455.  n.7k  Oppofl:um  tameo 
dcfendic  idcm  M  A.  poft  Covai'.  Uc^ 
prcximecitiif ^^tncriio  ,  quiafadum 
domini  praijudicare  non  pocefl  |uri 
purgandi  moram  pdr  legem  canoni- 
cam  Emphyceucse  conceffo.  Vnde  ^ 
fprciori  cxcluditur  quorUndam  opinio 
&flerentiunl,  rion  cflTe  Idcdm  purgatio- 
ni  moras,  fioftquarrt  dominus,  etiam  irt 
abrentiaEmphyceur?,  cleclaraveHt  f6 
velle  eumincidiffb  in  comiiFurTi  pro- 
pterpenfiooem.difto  bicnnio  non  fo- 
lutam.  Quaiiidpinionem  omrtcsprx* 
citati  DoAores  rejiciunc, 
-  DubiCibis  fepcimo  ,uCrCim  ft  domi- 
nus  penfiorids  rccipiat  poftquam  Em-' 
phyceutaob  cas  non  foliicas  in  comif- 
furo  incidic,ncqUc  *lt  locus  purgatio- 
Oimorae, ccnfeacilrcommiffum  remit- 
tcre  ,  rteC  jdrt)  Emphyccufim  aufcrrd" 
pofiic^  Refpondco,  fi  dominiisnon  fo- 
Jum  rccipiat  penfioncs ,  ob  cjuas  noa 
foUifa*  Emphytcuca  in-  commiiruta 
incidit^  fed  otiam  alias  cemporis  fe<*! 
quArtcis,  fei^ndo  Ciim  in  commiiruni 
incidifre,  Cerifcri  conlmi/rum  remittc- 
tcj  Sic  poft  Pandrmitanunfv  iti  d.  cdjL  [ 
f»tuit^de  licia  ,.%L  Sylveft.  verh»  Em^  . 
fkjuufts ,       afiofque  artciqaiorcs  do- 
cei  MoWn^L  d.  dffp.  4.f^.»i»«H  8.  Auguft, 
Bar4>of.  rc  fenSns  pl  u  ri  nlo$  //*  coUed^  td 
£4p.  J>4ti4it  ^dettcaUnHm.  uf,  jtiri^tt  HMt». 

Brittus  /^W,  $.  1.  itufh.  p.  &  fe<f<f^ 
itrdgof.  iftHQ^i,  diffi  te;4^  t.  num^  II4 


SiGabr.  Fcrrira  d.decif.  119.  num. 
(  quamvis  concrarium  fcnciat  de  jurc 
regio  )  conftacquc  faris  cx  ijs,  qua:  tra- 
didimus^//^.4../^i7. 8.  $.  ?.  ubi  rclacis 
alijs  docuimus  ,  fi  dominus  fcienrcc 
pcnfioncm  recipiacpolt  Eraiphyteufim 
ipfo  irrcquificoalienatam.cenfcricon-i» 
fcntirc  ,  &  comiirum  remiccere.  Si  au- 
ccmdominus  recipiat  penfioncs  praj- 
ccricorum  annorum  ,  ob  quas  non  fo- 
lucas  Emphyceuca  in  camiflum  incidic, 
dicunC  aliqui,  inccr  quos  Glofla  in  d, 
cdp.  pottttt ,  &  Glofla  />»  i.  i;  Ced.  de  jurf 
Em^hyt.Cx  dominus  ptocieftatUs  eft,quod 
non  ihcendic  fibi  in  aliquo  pr^judica- 
rc  ,non  ccnferi  cdmiflum  remittcrc  : 
fecusiutem,fiprotellatushon  fir.  AHi 
vcro.quos  citat  fit  fcquitur  AUgull.Bar- 
bof.  i»  d.  cnp.pdluit  ,fttbH.  117.  verf.  em^ 
flid  dettiqne  ^  tcrtenc ,  quod  licct  domi- 
nus  protpfietut,  caducicas  rcmittitur. 
At  five  dominus  protcltctui',  five  non, 
longci^Criuseft  »  non  ccnferi  io  hoc 
cafu  remittere comiflum;  quia  in  du* 
bio  nemocenfctur  velle  renunciard 
juri-fuo,  licet  doillo  non  protcftctur* 
Et  ita  prater  Barbof  fcnciuncDo^lo- 
f-cs  fupra  cicaci ,  habecurque  cxprcfl^d 
iih.  4.  Ordin.  Luftt.  d.  tit.  39.  §.  1. 

Ad  hasc  minus  confequencer  Juliuj  3 
Clarus  ,Gigas.&  alij  apud  Molina  ci-. 
tatum,  aflcruerurtc, dominum,  qui Em* 
phyceutam  cxpcllic.ffoquod  cribus  an^ 
his  pcnfionc  non  folvcric ,  peterc  noil 
poffl*  penfioncs  illorum  annoru.  Cori- 
trariumcnim  in  proxima  rclblutiortd 
rupponitur,&bcnc  cumBarthoIo,  & 
alijsprobat  idem  Molina  i  qula  talc$ 
Jxinfioncs  debencur  cx  vi  conrrartus 
in  rccom{ienfam  dominij  utilis,&:  fru- 
«ftuum,  quos  Emphyteuta  illis  annij 
J>crccpic:  quod  debitum  nonccfl^ar, 
kiuamvis,  clominus  pcenam  commifli 
cxequattir.Alioqui  neque  ab  Emphy- 
Ccuca  Ecclcfias  cxpulsoobnon  folucas 
penfiones  duorurof  annorum  poflenc 
iWx  penfiones  peti ;  quod-  nec  ipfi  ad- 
verfarijadraittuntj  nec  admitti  potcft^ 
Qum  concraciujzi  cxpiciTc  babcatur , 

jiutb. 
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Si  camen  alia  paena ,  prJCtcr  ftfmiiriOR^i' 
Emphycctifjs  ,  in  ipfo  conrra«^^u  'Em- 
fhycctickoeiettnapofica  non  lolvcnii 
peofion^  »«UDC  fi  dolninas  vdltxiffnfis 
•KpeUeie,  eoifaod  (ircdiftndtiobus  y 
aut  rribus  annispen^onem  nonfblvif- 
f-zi ,  non  poflec  utTamqtic  pcenanr^ 
iiio  cxi^ere,fcd  akcram  caoniiTj  ,  mft 
•tiod  dedu^m  <^et  in  pAduui^ac 

^kjt,i»efy^^  ^f/rA^rr,  juliusCUrus  d.  §. 

>  Dubiubrs  o^av6>UttCtnl  validum 
fitpaAtfinv'arBmphyce(ita,1ice6  cetfec 

f»rd:di6lis  duobus  ^  aut  trihus  anAisli 
penfione  fdlTcnda.EmpbytewfiT»  non 
amittat.i  Refpondetuf"  aSirmativd  cum 
Glofla  tn  d.i.i,  Ccd,  de  jure  Emph^eMt^ 
Vtrh ,  retellerf ,  .Sy Ivcft.  verht ,  Hnepky* 

t§.  Fragofo,  &ali|v,  t^^^Tt^erk-tcmo 
|.  difp.  9.  n.  »,  ;.tumquia  dominus 
poccA  renunciare  juri  in  (uum  favdr^ 
introdu^s  tum  eclam  quia  qi^od  Bm» 
phytenfis  ob  tatt  cs«lam  flroitcaEtuft ' 
aoa  eft  de  Ajbf^ancia  eoQira^s^Em- 
phyteutici  j  fed  accidcns  quoddam  illf 
a  iurc  attributum  ,  <juod  tunc  folum 
debet  oh(ervari>quando  aliudconven- 
tom.i!ioa.lberit.  Vnda  «ibeaodem  m« 
iionem  validum  qi]0(<)oeerit  pa<flaiii ». 
Ht  Emphytcufis  amittatur  ,  fi  vcl  uno 
tanturr,.  anno  penfio  non  folvacur ,  uc 
Qbfcrvatidem  Molina  ».  »8.  poft  Va- 
.]>fcum  iSr  ims  Emfhjt,    ^,fA»tUfi  -4»»  > 

Dubitabis  nono  ,titr^qu9t)do 

contenditur  adverfns  Emphyteocam, 
quod  inciderit  in  commifium  ob  non 
fplutam  pen(ionem,inCumI>ac  ipfiEm- 


4> ».  14..  de  Ucit9 ,  8r  cateH4NMMiHid« 
llitcr.  Ratio  cft  ,  quia  domidus  habet' 

fuanSinrcntioncm  fundatam  in  inve-'  • 
flitirra,quod  Emphytcuta  illi^pcnfio-' 
tMaitlebeattcrgo  uchic  a  tahdebito 
liberacus  habcatur|Ofteaderedebecl<]P 
illamfolviflet  aiioqui  condcmnabitU^/ 
Additvcrocum  Baftholo,  Salicec.  Irn-  > 
mola,iii  multisalijsBrutus  id  nonpro--  . 
cederc  >  quando  conftircc»Bmpbyccu-  j- 
CA'T7antca  per  continaum  triefiiiiaift i  * 
folviife  \  quod  tonc  pro  co  ftet  piit^i 
iumjjtio  i  pofteaetiam  folviffe  ,  fef  tr  - 
*}utcittiqHc  ,  C»     Mptchfs  puhlicu ,  iih.  4*.  L 
^&i.t.  Cfd^de  fieictmmtfis^  ■  <  » 

'  Dubitabia  dedmdr  ,  wi^M^tfioilif 
)vs,  8c  qtttpriViirgio  minoi;a  gaiidenCt^ 
pofllnt  pore^-e  n  .'hrutionctn  adverfuft^ 
penfione  ft.itis  temporibus  non  folu-'' 
taflij&fiCapoenacommiifi  cxcufari?' 
^fpoAdetur  Affirmativd«'  Sic  Grego-> 
»iustopc8  /.  z8.  tit.ti  pMkC ^nfifkmii 
tcr dfis  Mtlej  tMol. faprs,  »;  1.  &  ^latiS- 
ahjs  Emmanuel  B.irbofa  iei  remiff,  gd\ 
Ordtft.*fgi*m^d.tit.\9.  imfriMcip.  ».10.: 
&i  it»  &  Auguit  fiarbo(l)««  c0/lgff,  gdi 
etfifHmf .  delttit»  l  «r.  .109»  CflBteruni  1 
ijdeio  Baj-bofop.       tJtstis  St  ahi.ia^! 
tcr  qnosB.\rtho'm,Socinus  ,  &  Alcia-» 
tus.quos  citat,&  fcqutturinfignisPc-i 
trus  Barbofa  iit  /.  h^es  th^s ,  tj>.  Mri  ^ ' 
primeiph , ».      f,  dt jwdieiitt^  batic.rOto; 
folutionem  limicant,UtnO(iprocodat^l 
fi  Emphyteufis  acccpra  flt  per  maio-c 
rcm,&lia!rej  minor  penfionem  nooi  ' 
folvcns  in  coaimiflum  iucidac*'  Xiln07 
emm  reftitudadum  oofie^c.prdibatei^f 
tattttf  Petrns.Barboia  ««'«ifiadant  g<!«\ 
ricrdli  fega!a,qu6d  quandp  obligatio 
proccdit  ex  contraflu  defunai  noa'. 
privilcgjati  ,rucccffor  privilegtatusno 
potsrlt  uti  Hio  privilegioadvpr^iu&obli?  r 


pfayteutar  probare,  quod!eaal  ffdverir,:»  gaiioneta  ex.taU  cont|»ao^t.per/va«:\ 
vel  potiAstlomiDO^tjopd  non  folvcrit  i»-  » /.  ^  verhfruvfi,  phligtt,  qo\k/^ 

Refpondetur  .  pertintre  illud  onus  ad  ioSquum  efTet ,  ut  propcerlucceflbrcm 

EmphyreucaTii.  Sic  Glofla  /«  d.  /.  j.  C,  priviJcgiatum> deterior  fiaret conditio. 

df  jnre  £Mf/jp.  ve»k*  \ rcfeiiere  cius>quieufii<i<?fun^OCW^aKic,/.<f-» 

V  Barbq» 
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Barbo&fD  diAa  rcgula  non  procticUc » 
quaodo  obligacio  incurricur  propter 

fiidum  incidcns  temporc  fliccefforis 

pnnlegiati ,  ut  per /.  cum  f.UusfnmUias 
^  49.  S>.     l)M.c ,      dc  'verhornm  ahiigAt,  6c 

ibt  Gloflam ,  verbejetiife :  auamcn  ia  . 
cafu  propofitopo  incurricar.p«efaa  od* 
miffi  ptopcer  fa^um  minoris ;  ciim  ex 
parce  cjus  tantummodo  iucervcneric 
Jioo  fadlum,  (ed  propter  concradum 
cclcbratum  cum  npn  privilcgiato,  lo 
qoocafUlocom  habet  prsdida  regu- 
la,  quemadmodum  in  cafu,  l,  JEmiUms^ 
ff.de  minitihiis ,  ubi  cum  maior  rem  e« 
midet  (ub  pado  legis  commilfori.T,  ut 
fciUcccrcscilct  incn\pca,  fi  luira  duos 
ineoiesmcegrum  precium  lion  folvif^ 
iet,  &  decedepEe  emptore  iotra  illud 
tempus ,  filia  minoris  accatis  ,  quas  Uli 
fucccflit,  pretiumincra  ftarucumtcm* 
pus  Donfoiverec,  ccniuic  JurifconfuU 
tus,  noo  compecere  tali  filiae  reftitutio», 
fiem  ea  ratiQoie ,  qudd  patereins,  ooa 
ipfa,contfazerat. 

His  tamen  non  obftaritibus,  valdo 
fufpecfla  mihi  eft  pfctdida  limicatio, 
quia  licct  coDCradus  Emphyteuticus 
*  celebratus  fiteum  malore,taffleocat 
4uclcaa  .incurraperminorea,.qui  illi 
fucccflit,tncurfaeft  in  pocnamomilBo- 
nis,^f  culpa;,quara  minor  admific,non 
fol.vf^ndo  penfioncm ,  qu££  quidcm  o- 
nilfio&dom  Ipfius  minorit  reputa* 
fori  propterqood^^  &  nonracione  fo- 
lios  contratf^us  po^na  illa  incurfa  cft : 
quodmaxim^  vcrum  habet,  ficonfi* 
4ercs  >  hanc  poeoam  non  ciTc  conten- 
tiooalem  ,(ed  legalem,  ut  Qontca  A  Id- 
^atum  cradit  Beliapertica  m  repefiti^me 
Jfgis  tfififyt^  i  ♦ .  fitfrimuM  ,f.  fi  tftiis  f 4»- 
thftihns,  n.  %%.  &  Caldasi^r  extin^.  c, 
.  5>.  «.  10.  fijiemyCum  cxpreffb  fit  im- 
pofita  per  /,  ^.^vJ,  de  jureEmfhjt,  & 
|>cr  l..regiam>piU99.  imfNmihj& 
s.  licet  verum.fit ,  conccf]ionem.Bm^ 
phvtcuticam  intciligi  fub  di^^apceoa 
fa«am.  Addo  praeterca  ,  ii  Emphy- 
.tcuiis  ficdcprovidcntia,  ££)uxca.inve- 
^lli^ilt^.dey^i^lac.adminorem,  dubfc> 
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tafldttm  noii  elfe » qttodliiSiM  Aietit  pri* 

^sAoaccepca  pec  maiorcm  ,conipcitfi 
minori  di<fia  rcftitutioadverfus  cadu- 
cicatcm  ob  penfioncm  non  folutam  , 
nthil  obftante prsdida  rcgula  j  quia 
coDtraAus  circa  talem.  Emphyceufioi 
non  intelligitur  cclcbratus  cum  Ibld 
pnmo  aCcipicnte,  fcd  etiam  cum  fuc- 
cclToribus  in  inveftitura  contcntisi 
quia  omncs  Immedut^acqipuint  Em- 
phyteufim  ^  dom^o  coocedeme,fl6 
primus  acclpicBS  nomine  casterorum 
ftipulatur:  undccum  iHis  omnibusin- 
tclligicur  concridus  cclcbratus,  in  qui- 
bus  terminisprsdidiarc^ula  non  pro- 
'  cedic,  utpatet.Caetera,qua[;  ad  obligan 
tiooem  penfioois  folvendae  fpeftant* 
{deiidttadicaraiitij|^>4.>Si9,.t*a, 


',  SECTIO  TERTIAi 

Z)«  €Mmiffo%b  MbenAthnem  rH 

EmphneuticA  abf^Ui 
. .  tfinfin/u  dom"    .   .  ~~ 
ni. 


i  UMM  ARWdlt, 


TcenA  ctimmi(it  incurritur  oh  al/cnatfa* 
nem  rei  Emphjiieu/icd  faclim  demne'  irre* 
^mfitf.m.  i^.  ...  1 
V..  dnlin$  4ii^£  sliemmtittf**  >  fnfm 

eeimmfii  non  incarritur  ,  licet 
fMtftne cenjeHfudornmi  ?  £t  qaaUs  /Jtmi  *. 
ni  (onfen/us  fufficiAt  ddalienaitenem  f-m* 
ifjJtiMfis^qiu  imceiefmltsdtmiito perjict  mem 
ftufi?e9d>m.i^,  remfijM,   -      .  \ 
-    Ok  venditieaem  Empfrften/is^fimiiSemtm 
'veconirAcJum,  fl  non  (itcenfHmttus  pertrd\ 
ditionem ,  nen  inctditur  incemmifftim ,  ee 
'  quodeelikretmsfttbf^ae  comftttf»  domimSh 
|fc:  40.     •      .  ^ .     '     ,  .  >  .  \  ' 

Nen  incidit  iu  commi/pim ,  qmrtdififtm 
con/enju  domini  tem  Emp/fyteu/icMmvemi 
dtt  ,  tr/idit  fny  cendttiove  ,  (i  domint 
fUcHt(U ,  vel  nifi  demMu*  e^m  flbi  velit  j 

'      •  Jd 
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JdvifliMilfig  tUT^  nifteffititevije^'^ 
fs  r  ^Md  ns  fic ,  TMdtta  difJiciteferimU » 

Wtm  rempfrirt pfiffct.  ibtdcm. 
.  '  qnando  diitnttia  tei  ttnphyteuticx  rx  tlio 
ktt»mcetfittfutt  nulU  ^fretteriiutm  eii  dtfe-- 
.  fttutt  deminia  cenfenps ,  ium  iiteidit  tUte* 
iuns  in  fceiiAmeommip.  n.  42. 

MArititi  alftfians  £mphyte»/tm  dhfjffe 
eenfcn(it  uxoris  ^non  incidit  in  cemmi(Ju>n 
in  hoc  regno ,  Itcet  idfecerit  domim  itnen' 
Julie,  ihid,  , 

Licit  ns  Emphjtentiei  ehfolnte  veMtUm 
tnr,  &  tradatiir ,  domine  i(reqittfito ,  noif 
incidtit*r  i»cenmi[fiim  ,  Mnteijnim  ft  fo(n~ 
t»m  preditm  ,*  vei  tliks  vendtt  ^rt  Jitisfi^ 
0gm.  Et  quandi  cenjeutnr  venditiri  fottf^ ' 
fiffamfm.i.^. 

.. :  Si  Bmfhytenfti  vertditnf  ,  4«!  dimetmt 

lihenti privt!fP''nn ,  ttt  exfolotttuio  vcu^ 
ditionis  .^dvnifnnti  ,  &nt  fimili  ,  domtni' 
mm  icijuirfit^  ut  Eulefnt ,  vel  Reifub,  necef- 
ftrii  mim  eft  tniitii^  »t  dteitttits  imidut  im 
eiiimiffnm.n.  4.4.. 

)^n4  ttHttiUMdhihends  ^fjfsendo  Emfbf' 
•teiit^  vtrtdfderit  ^olono  ,  vel  Ec.  /rf/.t  rrm 
EnphyteutiCAm ,  MnteijnimdimtuuM  rtqui- 
fiffet,  ihidem, 

•  Vtritm  ineiJit  in  eimmiffnm  ,  ijui  fine 
cinfemfmdiii^iii  vendit,  &  tf^dit  rem  Em^ 
fhy  fftiticem  fmm  cUnfuU  ^folvijMfi  dimum 
01  >  n.  ^^.  -"  ^ 

-  ytyitm  qui  inconfu/ti  dtmini  vetfdit 
£mphyt'  Mf/m  CMmcUnfn/i^  anfiituti ,  /«• 
tidjtt  in  cj^mnriffum ,  tnteqmmm  Pwilkef  fem 
trsdjt  >  Primn  fententt*  ne^st^  prtfertiiM 
Ji  fimul  odditun  (lu^nU  ^fiivi  jmt  dimi'*. 
Mi.n,^6, 

\:.CStrturiMitmftfifrdfertur.  n./^y.d'  48, 
Ndcvtrifenimtiu  iirteiitgiinr ,  qni»^ 
wts  iriditnr  fS^fer  diSum dit^ifUm^cinm 
JUtVti  .^prxfenfe ,  &  accepfinte  ro ,  i»  /jitem 
ristnmfertut  -.fecut  uutem fifttihfens,  Et 
inr^  eod  «.48.      .  '  '  '  "» 

TeMdens ,  &  tfideMS  Emfhyteufim  \  irA 
reqhiffo  domino,  fnh  f43iie^  eimmif 
firi.t,vel  oddtFfffinfS in  diem  in  ccifttinen^ 
ti'  Appodie  ,  ff^n  tnciJit  in  commif[tim  ',(i 
^ifmtrfoiutioms  ^veniii  :  feiw  ttntem  ^  (i 
iUt  Cifm  imtfd  ipgnAtMt04timi^Mltik^'Mk 


Etaphyteull 

tvtMiit ,  &  iMtirim  conjcnfus  dmi»i  wm 

feqttiratnr,  n,  49. 

Excufjtur  ettitm  )t  cmmifi  EfMfhyten- 
/4  ,  qftt  inconfttUo  dominOyrem  ve»itt,  & 
traaii  cum  facio  de  retrovendendi  verhtie 
dife&is  in  ipju  vemditiiMe^vel  im  timthe»» 
tiuppofito  :  fecMi  tntm  ,  /  iffefi(Mm  fit 
verhis  oh/iqn» ,  vil  dMhijl,  Et  txfikiMttHr 
ht  terthint.  ».50. 

Eiiam  redcmptio  ex  vi  diHi  pnCii  ver- 
his  dirt^it  in  cintineftti  oppofiti  fieripotejl 
ftnecenfeMfndmtni ,  ohjque  mttM  etmiMifi 
fi.  ihidem. 

I^tritm  (jui  Emphyteufim  fimplicitef  ve»» 
dtdit ,     trsdidit ,  irrequiJ?to  domino ,  rv- 
cnfetur  k  commiffo  ^fie»m  redimAt  ?  Ref.  . 
fi»d,  ifjhrmitivh  Bt  i»tm  qmmtnm  temm 
fitf  deheitredimefef».ifi', 

rtrum  amittat  titim  Einfhytenfim^ 
quiun.%m  psrtcm  rei  Emphytrufrc.e  /ilfjue 
confenfu  domtm  aiienavti     »<m».  yi,  ^ 
Jeq.  .-  .  . 

:  fMi»da  fmnt  'dnt  imiMi  iireffi,  & 
Mnns  tantnm  fuit  reqtilfutts  pro  Entfkf» 
tcuft  alrenauda  ,  iacidit  Emphyteuta  im  • 
fOMimiffum  ^roparte  (pe[fante  addomintim^ 
fniMHn  fuitfequtfitus ,  eamquetliiamittit, 
«54.  . 

t^trumintidatincimmilfm^^Jiim 

covfnitodomino  ,alienivit  ,  iffmrMMtrdm 

efje  Iimphytentfcam>to.^ij. 

^uffictt  duhitajfe prohahiUter  ,  rem  effe 
Emfhynutieim.nttmilieMMMs  itUm  a^ 
^cinfenftt  domini  ^quamnon  folveMSfek* 
fiiMtmtketmmifiitxetfttMr^iM, 

INcurrlturctiam  dida  pocfia  com-  .V 
«niiH,  fiEraphyteuta  rera  alienct 
ftbfque  confcnra  doiniDi ,  i1lo?fe 
irrcquifito;  ctiam  fialienatio  fit  faAa 

tUulo  gratuito,  ut  pcr  libcralem  dona<> 
tioncm  ,  qiiidquid  aliqui  cx  antiquio- 
ribus  contradicant,quosrcfcrt  Brittus 
iMcs^.potHit,i.t,Mlm.  ti.df  -iiciti,  Ita  . 
fumiturcx  /.  n/t,  Cod.  de  jure  Bmfbjh 
tjbi  difponitur ,  ncEmphytcuta,  itTO* 
qutfiro  domino  ,  vendat  mclioratio^ 
ncs  aut  jus  Emphyteuticii  transferar,  a- 
ito^ui^jute£mphyceuticocadat;&  cx 

dm  t* 
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ii  c.  f»tah  ^  dehcaffi,  ubi  dicitur ,  po* 
Qutilc  expcUiEmphyccutani ,  fi  praBCiK 
aBrst-ren)  -veodere ,  non  tequific^  pm 
vtEcclfli»  domina  direda »  sc  dttnM|» 
cxipreLiil]c«i&^.'4.o^^  '</.  38.  ubi  fub 
pcrm  commifli  prohibctur,neEmphy- 
Ecuca  veodac ,  pcrraucet ,  aliovc  modo 
^lieoec-  rem  Emphyceuticam  abfque 
Q»iifio(itd(Mniiii.H«caiiCeiD  prxcipod 
proced^nc  de  aiieoatione  pfopria,  qua 
jmEmphytauticum  traosfertuf.  Quaf' 
dam  namqucaiicnation<$improprias , 
Htcoilitucionem  urus&oAas,hypothe' 
ctai~,  A  #nNtet ,  ^ier  ^Mf  fei  poiTeffiii 
oOn  tramfeniir ,  probabilius  eA  pofftf 
ficriabfqui  confenfa  domini ,  &  fine 
mctu  comifli  ,'uclat^  difcurrendo  pcr 
Tariasalienationes  tradidimus  di/p.  4« 
feff,  Mttlci  cciam  liiot  <!sif6$  ^  in 
fbibus  Bjtt{iiiyceaiif  ptoprii  aiiefvarl 
jioteftabrquedidoconfenfu  ,  vel  re* 
quifitionc  domini ,  quos  tradidtmus 
cadcm  J/fput.  ^.feil.  /.ubieciam  /r<f/.8« 
lacd  expiicaimus,  qoi  domioi  cooieii* 
iVs^ciat,  «t  perftd  pofit  aliedaclit 
BiapIi^teo6(,  qoaodo  idconfulto  do- 
mino  trahsfcrri  nort  porcfl.  Quare 
iDulta  ,.qiia-  hictraifiari  pofllnr^jam  il- 
lislociscommodius  funcexpedita»  io* 
Inmque  •ftmriil^ifldonoiht  dusQidr 
oeshuittinipifMt^tii*  ,  qoa<  biavifti 

pcrcurremus. 
-  Prima  quafftioeil ,  (Jtrum  ob  vcri- 
ditionem  fimphyteufis  ^  fimilemve 
icoocra^oiti  liofi  tfm^amltatiifti  per 
araditionemi  tticidatur  incamiflom^ 
jsoquodabfqueconfenfu  domiiiicele- 
iranis  fic  ?  Rcfpondccur  ncgativd  ex 
ycommuni  rencentia>  quam  referunt  ^ 
tfc  fequunrur  Sylvefter,  wr^,  Zmphp^ 

VUfdi3$  f .  MmfkfUMfiSi «ftuft.  \%.  tnm,f^ 

Ahtonius  Gbmcs  4.T-  Tj«ri , 
p+.Valafcus.d'' Emphyieut.  q»aJK 
ll,  n»m.  to.  Caldas  Jf  extinSihtu  titp^ 
f.  k.  tnm.7%.}i6l\9Adi/p.  45$^  iini^^t 
^  Brtaus  ht  c*ifipttiUt ,  ».  1».  9.  ilfrjr^y 
&  nli) ,  qnos  cirnnt,  Ratio  cfl ,  qiiia  mi« 

.le  iradiuoBCfla  iOOfl  ait  iiaiftmpiyiaQr 


atienatajfcu  translata  in  alium.cunl 
fine  traditionc  no^  cransferacur  do* 
toinjum  ,  ikfofledio^  /.  tr^diiiMifnu^ 

tmnm  dMjictie^  ^  ctf^dtmipimketi  itf  • 

friitcipii,  de  frde  in/f rttwefttfrHf»  >  pverii 
autem  commiili  Iblum  imponlturijs^ 
qui  rem  fimpi^yceucic^  fumplicicef 
traDt&rum  riiic.cf;,n(raia;^at)t  requifi* 
tionedomini ,  utfU9(C^pi4*i»idfJimd^ 
^»d.  dej»re  Emphjt,  ^ 

Vnde  colligcs  prlmo ,  non  incide-  4* 
fe  in  commiiTum »  qui  fipe  confcnfut 
donliilfbm  Emphytcotitaiti  Vc;odic« 
&tfaditfubconditione,  fidomifi0,pl*^  > 
cuifit ,  vel  i  ftlv»  cenfcnfit  dtmini  ^  ve^ 
nifi  dtmijtus  e*m  ftbi  veliti  kut  alia  fif  '  .  > 
milif  Ita  Sylvefter  l»c0pr$kin.f  cit^tg^ 
JuliuSiClarus  ditla^udfit  kftmett 
(^fCgOriOf  lopes  L  uUim»  ,  ttt*  ii  Psr* 
4itA  f4  verbo  ^  UyMBdd  i,  verp  cfniJ  ftt^ 
Gama  decif.  14/^  nnm,  4.  Molina<//<74 
dtfp.  459,  nnm.  %.  Caldas  de  extinlii 

5<       1%»     t^'  £mmanuci  Bar^ 

M'«Kf«fllj^J^j9f4/M«fl^//l^^4'^^^' 

38.  im  primipiiy  ntmt  Aiiguftininl 
Barbofa  it>  co!lf{}.  ad  ctpt  ffitnit,  del$* 
c^0,  num.  84.  lirictus  ibtdcm,§.  1.  ««w* 
.ijj  fragof,  ttirit^.  difpi  M.*^ 
.&  plurcsaiii ,  quos  rcfirrOnCf  lUiig 
jiater  ,quiaantc  impletam  conditioop 
non  eft  alienatio  pcrfcAa>  fed  peti* 
dens,&  expe^Bans  implemcntum  con* 
dicionis  ^ut  periiciacur ,  ^  domuiiuQi 
transferattir.  .  Nirflae  ^portetf  dt  aKe« 
JiateAil»  dftaHi^Mli^doe  adjiciatcl^ 
fulam,  non  Mlitcr^  ne^ne  ilio  iKdao,uM 
henc  contra  aliqups  advertic  Molina 
/nproj  fiquidcm  hsc  claufula  vircutO'/<^ 
■coptiqetur  io  condttione  fimplicii^et 

<afNp9fica^  liiud  c^men  m«!ti<a  icyicid^e 

Julius  Ciamsi  QrtfgoHus  L0p^.|  ;^.. 
Molina  (ocis  ritatis ,  &  Brittus  p.  i6.  Q 
eilenc  conjc^turat,  quod  rcs  fub  diifla 
condiCione  tradtta  dilBcile  per  donu« 
MIQ  «ecuperari  poflct  yCtfiieniliil  pro« '  * 
lutur^  condicion6>  aUC  iiroteftationecjl 
alicoatio  ni  adie^a.qu^iunusa!  le.nans 

Ccc         (eoJdta  . 
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tctjfcTcitiT  coridiijo  ffaviiKslcnicr  ap» 
pofica.  Quae  diftatijot  dc  alieiiwionc 
ft^fub  pts^dtfl^  cdHdi«i6ne,locum 
ctiftfiibaWatinalieflaticne  tada  lub 
quavi&aliacond  tione  dc  tuiuro,  ftan- 
te  illaiyilmpleTrmi  dorriinusrcquiratur, 
^jufvc  coqfcnfus  poftuictur  j  quiaaiitC 
imptetioii^iTi  talis  icottditioiits  nmiieft 
1«$  riini)Ji<JitcT  alictian ,  ncc  doitifliia 
translatiliY; ,  &  fic  non  incidiiur  in  co« 
mjiTum.  Nouihoc  Motina /«/t-i  ««w» 
'  «.  &  p^iira  circa  hoe  puQdum  aSect 

Brittus/«;'.  qiicm  tidb* '  • 
.  ■  ColVigcs  fccund6;<juandoattcna- 
tioTcrBmphyccuttc»  cx  a!io  ctiam 
capitc  filK  nu!U  ,  pra-rcrquam  ob  dc- 
fedum  dommici  confcnfus  ,•  non  in* 
curri  diflam  paenani  eoiininUlif  Sic 
tclaiis  mulcis,  Valafcua-wit/ftA;  ^'MMk 

10.  Barbofa  in  remijf;  ad  ciiaUfmle(t$m 
Crdin.  r<'^/>,«i»»»  io.  Mohoa  dtdMdiff>, 
45^.  num.  io.  &  Auguftinos  9arbofa 
lAi  fms^nnm.  ^i^'  Fatec i  quia  fi  alie- 
^ilattotmpt-rfcAaTibnfefiicitaddtaam 
Spoenam  incurrcndarn  ,  ut  oftenfum 
cft,  multo  minus  fufficict  alicnatio 
tjulla,  qu«  fimphcitcr  aiienatio  nOtl 
-tSt,  Vffde  "Aoiar  Valafens  {Mfr4 ,  fi 
'tnartots  liibocregno  alicoec  Ettpby- 
teafiro  abfqoc  confcnfu  uxofis  ,  non 
'cadcrc  in  commiirum,co  quod  talis 
'ahenatio  non  vaicat  dc  jurc  rcgni.  ^Bc 
'tdem  diccndonl  <jte'-aKef)Atot)e  fit^a 
pcr  tmorcm,  aut  m inorc m  fmc dccrc- 
'co  judicis  V  ac  dt  finiilibut  ipfo  tttie 
Tjullis. 

jj  ' '  CoRigcs  terti6  ,  liccc  Emphy teuta 
^iem  abfolute  vcdat,  &tradatei»pcori, 
'  dominoiriTqtiifito,tiita}taboniiMfiA> 
fein  comilfum  ,antcc]tiaittficfolttaim 

•  pretiu,  vcl  ahas  venditori  fatisfa^^uin. 
'Hanc  refofutioncm  tradit  cum  aiijg 
Caldas  de  exiinff.  c.j.n.  u.  Etconftat 

'apcrt^cx  fupradiAis  j  quia  antcqaam 
pretium  fit  re  ipfa  foUicom ,  vrt  alitef 

■Tenditoti  fattsfafluro,  non  transfcrtur 

'dommiumincroptofcm ,  'vend.t/t. 


EiDphjr|£ufiu 

de  frt  vntdiitf,  Cutn  finiili!)us;&  fic  oo^ 
oll  Bir.pbyieiifia  finDplidter  alieoaft^ 
^MQdorai  nectfrarium ,  ot.venditortv 

commiflum  cadcrct.  Tunc  autcm  fa. 
tiitatiurn  cculciur  vcndiiorj  ,  quando 
pro  prcuop.ollca  (blvcnuo  accepiatue 
fidciuiror,aiM4»gous  •veljeoiptoctiuw 
bccurfides,s)iENisliUud  .poftca  fbWc  » 
UCOXphc;irur  d.  §.  vend$fai  ubi  Gloffa^. 
'Verit  ,  fiJrm  em^tvri*  ,  advcrtit  du04( 
lVm)umcft,  fi  vcnditoc  rcro  iradeoii  - 
afiignavit  4icoi^,quo  pfcciumfolveittif 
tur,  pofifl  remffmidicaffeificaii'di*iiom 
fol vatur ,  &  cot^icquentef  noh  cenfer» 
in  tali  cvcntu  habitam  cflc  fidcm  do 
prc:io.  Ac  giofla  marginahsfaoc  repro« 
bat  alfirmaas^  vidffi'mnc  venditorcm 
babcrefidemdOipmtlOt  fit:doA&iiini0 
cransferrc  i  quod  ctiam  tradicGlofla 
in  l.  ^ned  vendidi ,  tg.f,  detfintrithend^ 
cmpttone  ,  fer  l.  ad  feltnionem ,  <r.  Co4.  dt 
rti  vmtdics(i0ne »  6t,  (cniiunt  Uodlorcs 
commooicer ,  occum  alijs  nocatOI* 
A^sdiSocif.j.n.  14.  qui  tamcn  ».  if, 
fatctur  fcnccntiam  Glolfas  in  dtcfo  §. 
venditit  j  facil^  dcfendi  po/Fs.  Sccun» 
dumcft  ,fifimilit6ir  res  cradatur,  noa 
affigoaco.diofQltitioms  prctij,  videti 
tunc  vcOdtcorem  fequt  fidem  empco^  ' 
ris,  nifi  contrariumprobcrur,uc<|ufet 
fori^  dicebat  cmptor  fc  habere  pccu*  *» 
niam  pra:(entem  ,  uc  aigumcnto  /.  3. 
ff.  de  pignitMtittn  •  •QuaiQ  fen-  ^ 

.teociam  amplcAicur  Barbofa  in  /,  dLm 
vtrtit^  U  im-prmctfin,  ».  «irwi  ^5.  f. 
fblut.  mAtrimonio  ,  &  .affcrt  pro  CaTi- 
raqucl.  lib.  1.  retrdl.  in  f.ne ,  nnm.  77. 
aCcrcotcm  ciH:  magis  rcceptam.  Mc- 
Jitt.  camea  alii»  contrariom  ilatiraiic^ 
•ftilicet  m>n  videri  habcre  fidem  db 
pretio  ,  qui  rem  fimplicitcr  tradit, 
quando  dc  contrario  non  conftat;  qula 
id  fubjeda  matcria  poftulat.  Ita  roia» 
.tisalijs»Caldas/«/ri(,«'<w.u.  &  \^,fnex 

igtaA  ectam>pi»bavlnma4^.4.yiifi^ 

Colligcs  quartS  ,  fi  Emphvtea-  44 
fis  vcndatur,autdoncturhabcnti  pri- 
yiicgiiUiyttejLibloiuulo  ?CQdi(iont«, 

doa»* 
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donatiofitS  ,  4Ut  fimili ,  c!ominfllnl  aft» 
quiracante  tradtuotKxn^  utEcclcfiaEi 
«flMleip.  ()tUBlia6|»rivncgio  gaibdeot 

iiifiUEittn  non  effe  rraditioneoi,titrM»4 
dea<<,aur  ftmiii  tiCub  alienans  irt  conv^ 
miiTufn  incidac>  Siccumalijs  Calda» 
de  txtiHii»  c,  6.  m.  20.  i>.  Pacet,  fiqai« 
4sm  ia«fslipodi  evenco  perficitmpft4 
Keoacio  antc  rettcidicionem.VndeDO* 
tat  idcin  Caldas».  u.  fi  ahqiii?  vcn- 
dac  Emphyteufim  fuocolono  ,  opor- 
tcrc ,  uc  colonus  emeos  proceftctur » 
letiolle  poflefiioiiem  Tei  hAbere  .fed 
caocam  coacinuaredeCcnCacion£,do» 
ncc  dominusconfentiat }  qoia  atioqui 
dctentatio  ex  novo  citulo  emptionis 

*  inpofleflionemconvercitur,  &  fufHcic 
ftd  domtnium  acquirendum » .ot  pleri> 
^aedocent.&CDoftqoetlcer  ad  ioci» 

.  dendumia  coinmiflum ,  ob  perfedaia 

*  alicnationcmabfque  domini  confen- 
iu.  Q;ja  racions  ettam  quando  Emphy- 
teuG^  venderetur  Ecciefis ,  vel  pio  1  o« 
co ,  fiiadenduoi  eflec  cemcabooribus  « 
ucpr(»ceftencur,(enone  uci  privilegio 
acquircndi  dominium ,  donec  domi- 
Dus  confc nciac ,  ut  iKoe  advercic  idem 
Caldas  /m,  m,  tx, 

Secttnda  quirftio ,  ocr&m  liutidttt  i» 
,  odmmiflum,  qut  fine  confenfu  domioi 
vendit  ,&  tradic  rcm  Emphyteuticam 
cum  claufula/i/f  /«r/  <^*«/«/>Rcfpon- 
dccur  affirmativ^cumcdmunt  Dodo- 
fum ,  quam  rdnii  iBolcii  (equaocoi^ 
Mot.  Jorifta  Uh,  1.  dtfHmtffm^  uf^  %u 
9*%i*  CtldudeextiMff.  e4p.^,ii.t4..& 
tf.  6.  ».i6.t7.  Brittus  in  e.  p9* 

Utt^  x.n.%1.  cf75'</.&Mo[.TheoIop. 
iijf^  459*       Racioeft ,  quia  ciaufuU  ^ 

pfoceftidofiemraria  Msk 
eofac ,  fed  tanquam  fraodulenta  rejici* 
enda  eft-  Non  defunt  camen  Do<f^o- 
res ,  qui  contrarium  fcntiant ,  pracfcr- 
tim ,  fi  didx  claufulx  addatur  haec  a- 
tia  -y  i***  ^if*^  >  *<^7«v  'dit.-m$d9  >  oc  vl» 
^e eft  apod  CaMagdiS.  c^.  i.nnm^ 
;     <^  ^tj.  ulirt  idem  videtur  fenrire , 

'  4^iidftlM^4M6lan^i«-fiiiiidcficiip> 


f7^ 

tunc  *  &  ica  in  hoe  cafu  rentic  felatisft* 
ltjsFrag4/Mi*3.  <//)^»  to.i^j.  ».  to.  cot 
)Us  lamta  eDotrariiuBiitBfiet  iriCMi 

Ter  cia  qu  asft  io.  Vtrum  qoi  tneofti  4< 

fulto  domino  vcndic  Emphytcufim 
eom  claurula  ,r#o/?i/0/i ,  qua  fciiicec  fo 
CenfUtuic  poifidere  nomine  emptorts:^ 
iiKJidaciQoeiDmiifiim,  aticeqoamKw 
aftioerrcm  tractac?Negancmu!ti,  quos 
refcrt  Caldas/  c.    dt  extinli.  n.%^.(^ 
f.  6.  nam.  t^,  inter  quos  Guido  Papc 
toi.  Caroius  Molineus  tn  ctnfaetndi* 
mu  fnn^tnfes 1  j. gltfja  wm^ 
Aotooius  Gom.  /»/;  45.  T*nri  yHnnK  - 
P4..  &  (eq.    Eandem  fententiam  di* 
cic  Julius  Ciarus  acquiorem  ^^.  §. 
fiijttufis ,     13.».  4./£«,  ^  verh$Jen* 

1 1.  HMWK  3.  ceo<|t  eliaai  praalli% 
peovincns^  eetra.  Lofitaaiaa*) AegMft^ 
Barbofa  im  r.  pitmit ,  de  tdofH  ^  mmm.  ffk 
ubi  alios  rcfcrc.  Eandem  iententiaoi 
noo  foium  ucvquiorcm ,  fcd  ut  verio» 
reo)  cenec ,  &  lacd  pcobac  i^rittu^  im  A 
Oftudt  yf.e;  «iw.  tii*  Uem,  oc  Kqoia^ 
iemdeftodlr  Fr^C  |. 
$.  1.  nnm.  9.  Tcnet  etiam  Caldas  di 
isp.  i.  mnm,  i^.  ^  jt,  curo  Tiraquel* 
&  ali js ,  <)uos  ibidem  referc  pro  cafii^ 
^Bmphytcoce  mdidlc 
claufiiia,  edmftitMti^  addtca  lifB|lfti^la(i> 
fula  ^ftdvojure  dtmini ,  ver^  autejja  fooi 
non  tradidic.  FundaipcQCum  priack> 
fiaitsrefolucioniseft,  quia  Itcet  cla»« 
Ibla,  r«ff//Mri,earo  vtm  babeac,uc 
tecur  crabslaciooem  poftelBjinii 
domintj,/.  w/^,  §.  1.  iki ^jnttftiiim^ 
drre  vide0r.^ff.  de  prefMri»i  accamett  doa 
ad  tradicion6  r^alem  non  pervenltuf, 
noo  efi  res  fimpticicer  in  aliatsaiisiata» 
led  caocG  Moqnoda«kMii4om  itiid 
fKeoac5miffi  incutrattjr  ob  cei  alieoar 
tioncm  abfq;cofenfu  domioi ,  requirV 
tur  propria,  &  vcra  rei  translatio, juxta 
C  Hi,  dejitre  Mmfhjt.  ibu  jns  £mpl^m 

Mmkmmi$muftm,  Jam  ver&^  a4daMr 
ella  atia  clailOib/^lp^iiiwiMI,  n» 

▼tdeturplanior,  cumperiU&videaebu^ 
domiaiweMamill^d» 
Ccc  a  9iiq4 


Digitized  by  Google 


5*0 


Ih  Pacs  Da  £mplrft?eufi. 


^odtiabeiyiit  iin  non  transferaturjan- 
teqttam  ille  coniciicijK  i-qtita  licet  eju^ 
flMdi  proteftatio  iqoandocum  eapro*  - 

cedituradrealcm  trAdicioncm,dicaiuf 
'    cotitraria  fado,  vcrbalis,&i  fraudulcn- 
ta ,  &  fic  inaQis,  calis  caiuen  ooa  vidai* 
tur,quandoqutstancarombdo  con* 
llituic  poffidere  notnifle  empcoria^ 
qtiin  ad  realcm  rraditioncm  proccdat. 
Concraria  nihilaminus (entcntia, 
'    quod  fcilicet  incidac  in  codamiiEiQi» 

qui  fido modo ,  uc  per  cUmfulam 
-  jririMf>  remtraditabfquc  prcviocoo* 
lenfu  domini ,  vidctur.veHor ,  &  com* 
munior,  Eam  relatis  alijs  (cquunrur 
Gama  ^{ecif.  t%6.  ».  i,  Cald.  d,  caj).^, 
^tinS,  n.  (4.  dicens  eHe  verioKm« 
miaodo  non  addicur  dt^a  prpteftacio^ 
^lkn  jwreimini  ^  quod  eciam  tradtc  -jv 
^;».3^.1icet  in  fequcntibus  rcm  ita  mi- 
fceatjUt  fimplicitcr  ab  hac  fententia  rcr 
cedere  videatur  :  Juliu^Clarus/4^-  di* 
ONitvfle  fcram  derigore  jnrit,  Mok 
Arff^  4y^».7»  &alij  per|nulti,9UOt 
fcfertXiraqueK  tr»BAt,  it.  confiit.  j.  f, 
kmifM.  ff.^.ubi  hanc  fententiam  com- 
muniorem  ,6t  vctiotcta  appellat.  Xe- 
Att^eciamVahircns  dtjmv  ^>mfhjt. 
viiir.for$.iMMf  iNiHMfviibt  candeol 
flflttiotionem  excendic  ad  tradttionem 
JBdphyteufis  ex  vi  nmilium  claufula- 
fnm,ut  refcrvationis  ufusfrudus.  Fun- 
dameotumeft,quia  Ucettraditio  per 
#ini«idi  ckmfBlat  iitfida,  camea  ope* 
•nmr  veram  translatiboem  pofleffio- 
ris,  &i  dominij,  qucraadmodutraditio 
-realis.  Quarenon  minus  contra  domi* 
isium'delinqait,&cadQcirat^  inciu-ric^ 
«qui  fine  eju**eooftnfa  lioc  fido  modo 
4ism  trnlic»  (fuam  qui  reaMcer  cmdic: 

Vnde  ectam  excludicur  eorum  tra- 
ditio ,  qui  ccnfuerunt  vicari  caducita- 
cem  >  i\  tradittoni  per  di^am  claufu- 
iam  ,rtf9)?i/itff  ^adjungacur  protcflatio , 
,  fdov^litfeiimM,  ^£im  fi  h#c  pcoce*' 
itatid  reiicttur  tailqmmifraodaleoOb' 
&  contrariafa6to,quando  proccditur 
ad  rcaJem  traditionem  ,  ut  fupra  fta- 
tuimus  ,  caiis  etiain  ceoien  debct^ 


quando  adjicttur  traditiooi  fiiftaE ,  cutn 
,te  ipfa  tam  przjudiicialit  domino 
tramlativa  poifeffiooisficcraditioflAa»' 

quam  realis.  Adverceautem  hanc  no- 
ftram  refolutionem  procedcrc  quandb 
rcs  traditurfid^  pcr  didam  claufaiadi, 
'mijlitati ,  vel  fimikm ,  pr2efente,&:  ac- 
ceptantc  eo,  in  qacm  ict  ccansfercvri 
nam  fi  fit  abfens,  non  acquirit  pofleffi» 
onemncque  dominium  ,  nifi  fcquuta 
e|us  ratihabitione  tempore  habiii ,  uc 
ex  cdmuoi  fentcotia ,  krclatis  mulcia 
docet  Valafc.  5^ .  wa;  Vode  con*  ^ 
fequens  eft  non  incurri  caducitatem  - 
pcr  talem  fidam  tradicionem  ,  fiante 

dtdam  ratihabitiooem  coniciifus  do«  - 
jpQini  accedat. 

Qiiarta  quaeftio,  utr^m  vendcns,  4> 
&  tradcns  Emphyceufim  ,  icreqoifico  ■ 
domino ,  fub  pado  legis  commiffb« 
riac,  vel  addidionis  indicm  ,  incidac 
io^commiilum  ^  Refpondetur  negati- 
ve  ex  commuiii  (coteDtia,  quam  reia- 
tis  alijs  fequaocnr  Gama  iec,  %%,  Cal* 
das  irextinff.  csp,'6,tnm,  17.     r.7.  at," 
j^.Molina  di^Mdtfp.  459.  nitm,  9.  Fra- 
^of.  t»m§  j.  difp.  10.  $.  X.  nnm,  16.  & 
AuguAious  Barboia  in  c,  f^tuit ,  ie  /#- 
tgt9 ,  iMn».  i6,  Quidquid  io  coocraffna  . 
lat^  {HlgntC  BriCtus  in  iiCio  c.fotnit , 
a.  nnm.  to,  &  tt.  Quia  licet  ejufmodt 
venditiofitpura,&  fequuta  traditionfl- 
dominium  transferat,attameo  ratione  ' 
paAi  ilti  •djcAI  in  condicionaiem  re»' 
folvitur ,  cam  pftftmn  fic ,  uc  fi  ftacoca 
die  pretiom  non  /blvatur,vQt  fi  mdiof ** 
conditjo  o6Feratur  ,  res  fic  Inempta : 
unde  fi  ejufmodi  cafus,feu  conditio 
eveniat ,  locus  caducirati  non  efl,  cum 
cobcradas  jaipfoiorcielblvacoc ,  ae 
fi  nunquam  fuifi*cciiiicnt.Sccosaucem^ 
fi  cafus  refblutioois  non  eveniat:  tunc 
enim  fi  aote  lapfum  termini  pado  conx 
lUtuti  Don  poftulecur  confenfus  domii 
m,cadncicatincnrretiir,cqm  adveiii^* 
letetmino  confirmecur  veoditio,  nec 
jam  ex  vi  didi  paAirefolvi  poffit.  Ad* 
verte  pracdida  intelligt ,  quando  in 
ipia  reodiciooei  anc  inconcinenti  poft 
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"iltam  fbtc  ippofitum.  aliquod  esitlis 
pa^is.  Nam  fi  ftiiflct  appofitum  ci^ 
iflCcrvaUo  ,  Bon  excularecur  vcndiiot 
a  commifTo  ,  ocbcne  cura  alijs advcr* 
cic  Tiraquelus  de  retrdffm  ccfTvntti»»^ 
■  $.  x.gUfgy.  ftBtn.  4.  Eftquc  commu* 
iMS  renceiitia  ,  fiquidem  cunc  ftatim 
alienacio  eiTcc  firma  ,  flcconfumaca« 
Jicecex  poftfado  rcvbcabilis  cfficere* 
tur  ,  quod  non  tollit  jus  domino  quae* 
iicum  adrem  ob  comniiiTum  recupe* 
randam.    .  *  -  '  ' 

His  confcquens  cft  ,  circufaflrti 

*  ;niIiccr»Emphyccucam  ,  qui  domino 
inconfulto  rcm  vendic .  &  cradic  cUrt\ 
padode  rctrovendendo  ,  verbis  dire* 
^isin  ipfa  vendicione,  auc  poft  eam 
io  concincoci  appoftco  ;  cam  ex  tall 
pacf^o  pari  modo  evadat  coniraAui 
refolu^ilis  in  condiitonaicm  ,  arque 
cx  pa(flo  addi(flionis  in  diem.  Si  au« 
tem  paflum  de  retrovcndcndo  appo- 
ficum  effet  verbis  obliquis,  veldubijs, 
ut  fi  non  dicatur ,  quod  redditp  precio 
rcs  fic  incmpca  ,  fed  quod  revertatur 
ad  venditorcm ,  vcl  ci  reftituatur,  vcl 
dtiTolvatur  venditio,  aut  quid  fimiic, 
tunc  oon  manet  vcnditio  refolubi(is 
in  conditionalem ,  ita  uc  redditopre- 
tio  habeatur  quafi  nunquam  fucrit, 
fcd  tantuni  ab  carcccditurex  partium 
conventionc,  quod  non  tollic,  quo- 
minus  fucrit  in  fc  perfcAa,&  requi- 
rens  confenfum  domint,uc  caducitas 
vitctur.     Quamobrcra  Jtfp.  4.  feCf, 
f.  §.4.  *.  55.  multis  rclatis  Do(flori- 
bus  ftataimus,  deberi  ex  ea  laudemiil , 
ncc  repetipofle,  licct  poftea  ex  vf  il- 
lius  paAi  diflblvatur.    Vndc  gonfc- 
quens  cft  ,  fi  irrequifito  domino  fiac  , 
incurri  commlffum.    Haec  ita  cum 
alijs  docec  Caldas  iie  exttn^itfi.  cap. 
7.  ttum.  6.  ubt  licct  referat  aliquos  do- 
cences  abfolutd  ob  vertditioncm  cum 

_  .  paAo  dcretrovendendo  non  incurri 
commifrum ,  fi  res  cx  vi  paiJti  rcdima- 
tur ,  tamen  vcl  loquuntur  in  cafu ,  quo 
in  continenti  Emphyteufisredimitur, 
^  rccupcr^cur ,  ut  quidam  eorum  fo 


cxpUcant  vcl  inteirigetldi  funt  pro 
cafu ,  quo  illud  padum  fuit  appofitum 
verbi»  dtrcftis,  uc  fcilicct  reddito  pre- 
tiores  fitinempta.  Illud  tamcn  ad« 
dendum,quandorcsexvi  dirti  pa^l 
vcrbisobliquis  in  contincntl  appofiti 
rcdimcrctur,opus  non  cire  novo  domi« 
ni  confcnfu  ,  &  fic  abfque  illo  fieri  pof*. 
fe  rcdcmptioncm  fine  metu  commiffi, 
ut  cum  Stephano  Gratia  ,  difcepttt» 
forenf,  ctp.  iSo.  tfum.  ao.  notavic  Fra-» 
gof.  tpm.  j.  dtfp.%0-  ^.i.it.y.  non  cnim 
eft  novus  concraAus,  fed  diflblutid 
prioris  .  unde  nec  laudemiumcuncde- 
bcrur,ut  Uco cittto^dffp,  4.  »um. 56.  cuin 
alijs  tradidimus.  • 

Quinta  quftftio,  utrum  qui  Em-  51 
phyteufim  vendidit,  &  tradidit.domi- 
no  irrcqui(Tto,excufetur  acommifTo  * 
fiearoredimatf  Refpondctur,  licetdo  . 
rigorc  jurls  iftc  tcdimens  non  cxcu* 
iccur ,  ut  ccnfent  communttcr  Do(f^o* 
res  j  Sytve fter ,  verhy  Emphjteufis,  qu*/ti 
f.  verf  ftcttni» ,  Valafcus  de  jttre  Emphj* 
tei$ticfi,tju*Ji.  38.  nttm.  10.  Jullus  ClaruJ 
§.  EmphjlcHfts  y<fH.tff.  %i.nHm.  16.  Mol* 
difp.  5J>.  «ww.to. &alij  ftatiin  rcfcrcn- 
dt ;  actamcn  cx  itquitate  cvcufari  d^- 
berc.    Ita  Gama  decif:  174.  ubi  ia  - 
flnc  (flcit ,  Cc  juxta  hanc  {tquitatcnl 
cum  alijs  fuis  collcgis  judicaffe }  9c  . 
Caldas  de  extincficne  ,  c/tp.  7.  i  princi'^ 
fic ,  ubi  poft  quffiftionem  ultro,  crtro-; 
quc,&  multisrc(^tis  Doftoribus,  agi- 
tacam,  tandcm  »um.  8.  in  hae  noftra 
refolutionc  conqiiiefdt ,  in  hasc  vef-  ' 
•ba  :  .'^ucd  Mutem  dixfmtts  Emphjteuttrti 
EcciefiA^icmm  recuperMHtem  rem  ctieitA^ 
tsm  ei(cttfMium  fcre  ,  ncn  facuUrtiit-i 
frcenldnbic  jtiris  rigori  trtbueninm  eft , 
ncn  ^quitcti  ,  ftcaudum  <ju*m  redimms 
JBrt^hytentcexcufari  debet.  Etenim  fclim 
tomfltt  pcft  redempttm  ,  &  recuptrAtcm, 
fcfiliminic  Emphjteufim  ^nullum  prajudh» 
cium  inferri  dcminc  ,  nee  ejus  conditidoem 
detericremfteri.  Ita  ille.  Non  conftat 
autem  inter  hujus  fcntenf.aeAuthores, 
intraquancum  tcmpusdebeatEmphy- 
ceuu  cedimere ,  uc  ex  di^la  (equitate  • 
Ccc  I  exGure- 
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boDe ,re<Hmet.e  io  c^mincntijd  cft,  in»- 
•tf({}i^  0ci  4<%is  £Xtr^nco$  divffttat. 
3i«Girolt|s>ftQUnejif  Ncguzantiin 

^W,'qooftppHytCttfts  fuic  realucr  tra- 
dita  cjrtptl^fi  :  fi  cwm  fmiliic  rradtca 
jlft^,  crodic/tf  flacciic  ♦  qyod  cx.  inter* 
^r^llofitcpptsfiectdr.  AHj..extfttiaiiit6i* 
t^s  cflc  i  qvod  MCufMKtur ,  aateii|«ftf^ 
ripmiimsrifpfcr  commiflTo  litctn  mo- 
|}P4t vclefiam  antcquam  lis  conrcfic* 
'  ti§r*  MtCKprciTc  cradic^fnmanucl  Bar- 

•  li.inprMcif.  n.  jo.ubiJitfirmat  itli(«lo 

Ytdifle  iudicatuJTi  inSenacu  Poftuga- 
Lfnfi.  Iiiccn  vidccur  fcnrirc  Gama  , 
f/fo/.  *74..  /».  1.  quatcfiysdocec,<lt<flam 

•  gtjipi^ate  proc«derc  «quando  iam 
.  Ul  r«p<}rd»l«illiirqi  j^cdat^f ftv.iArl» 

qvfi  fcntcqitia  allcgat  DccIuud  «vjp/r/. 
tio,4(i^9fPf      alios.  Eandena,  (cqui- 

*  ^4jg\4i.Barbofawf«//f/?.*^r. 

>    f^Apr'4«4/»t4|.ad4icquierQ  itavidiiTeia 

$eitt^quaMt^p^«(ruvoMni||>t,co^ 

'  ca^ia>.|LO(lphyc0urim,9ui;  yoam  partcm 
fpi  Emphyceuticas  *b(que  cohlenfu. 
dqminialjco^vic?  Afijrmanc  B^ildus; 
j|i|'b^uf.t,Alenndr  4c  ^lij qnpt  ro^ 

.    fcrc  Tic^qttcl  de  rrt^^.^kffft^ 

gloJl*  I  .«.4..  qui  loqountur ,  quando  u- 
napenfio  pro  omnibus  partibus  E:n- 
jphytc^f4Siimj?|oftca  cA  .*  idcmvidctur 

•  Mqr^  1  v^flfer  vtrbo ,  EmfthyUtifij ,  ^ . 
f^vin^fotMftflo,  quaceiws  rcfcrens  proi. 

'  iMCparreJafQisamdrcicquodicacene- 
tur ,  &  Grcgorius  Lopes  /.  tit.  %  par^ 
tit,  y.  vcrho ,  Ls  vemda^  quatcnus  ledo> 
\m  remitcicad]afoniem,qui  baac  fea^ 

fhyt,  Nonnultos  ectam  pn».  Cftdcm  rer 

iiSnO^\d.deext'tnSi,c.  9.  ».7.&  illam 
proregnoLufuania:,  ubi  Emphyccufjs 
e(l  indiv^ua. veraoi^  credit  Holioa» 

.  Commuoit^lQeft^jl^fillMtfllt^lbi 


ffclacis  pfturi  ml s  fcqinilttof  ■  TiWq .  ^itr^fil 
glfjft  x^  ft-  jS.  jalius  Glanis  vki 
Caidas  ^^^f  i'.v/i«/?,  C4/1.  y.-  «.     ^Jr  e*fs, 

i»  temijf,    Ordik,.  vgi*»^      4.     }.8i  . 
in  friitcip.n,  3«.  !Augufl  Barbof.  rdk 
it^^{.Mdc,f§tiiit.^de-ils€iHo;  n.  81.  Biittijs 
iW.;.^.».  Fragof.  towo  i,  diff^^ 

«vxfatv»*  mljRuibatar  |>i3ind6 , 
*h^»^sll9'i,if»i:c9Jitrt  c^/htatipffemiiHi^ 
tharij  henefscinm  aUenxvit  ,  ubi  (latupk 
tur,  ut  vaflTalus.quial^Mvr  rrcn-r  i^n 
fcudum , pcrd^DtQturo,  Ci.  qui  j»arccnr, 
perdat^partem,.  -  .SociiMlpi  «it.  rcguJa^ 
t^vnci  ex  prscdidoftasciti^&i  6lnwlu| 
dcducit  GlolTaibi ,  qUod,  iciticec  lifr 
A^ocd:  punicndus  uUra  quam  dciique** 
ric;  ttttdequartdoEmphycuuta  in  parrc 
Sanxuaq  iMi  &mpliytcuctcs  mal^cr  Hih 
tiu  ell  yeftftfmtibniimdkv^tio  {iftolani 
u£  in  parte.  taBtU;  puniacur  oai»  tmicw» 
ccndo ;  limitacailtemlianc  fcntcntiatnl 
Caldas<^.f.  9.«.  i;^.  crfi8.  ut  proccdao 
quaudo  plurca  rcs  diftin<ft#c  cootiac-i  . 
t^Hfw-fiib^ftfiBm  l|inpbyiottfi,';&ali« 
qua,ei4rtilSiAHlrHUonaGa:;.'  non  aucea^ 
quando  crat  una  cantum  rcs  Emphy^  v 
Ccutica,uc  ueadomus,vcl  unus  fundus.i 
Ltmitac  eciam  Britcus  fufra ,  nifi  maioo 
narsEaapiiycttoAsrelet.«iioi|aiau  QojA 
liaiijsatlciathi  placet,  fi  proeedar.d» 
parfc  unius  rei  totalis ,  5c  contiooa  ,ilfl 
fundi,  viuca^  Uc.  Placccetiarn  limita.^ 
tio  alia,  quam  cum  Jaibn.  Uoncall» 
Y%la/co,Pinto,  &  Caldaa  tfadk  FragoQ 

cii^a  communjs  fenteotiaiipn  pToce* 
dat,  quandoEmphyteuca  vcndidit  ptr4 
tcm  Emphyceufis,  non  ut  Eroph]^'reori- 
^d  ut  a)lodjale,&  liberain;quod 
tmic.^ldie  graviimiEbflda94M6iiifidt 
dire^um ,  &  ficr.ni0eettQr  .)i^iaM«oai 

Joftphytcufi.  .     -"y  ■ 

Scptima  quaeflio  , utriim  quandq 
funt  4«o  domini  diredi,  &  uous  caolO 

teroqoifictiaproEaiphy««fi«llcn»J 
da,  tncidat  GmpbytettCA  iaiafiariffiiinrii  ' 
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•  fpe^at .  ^  dontnui»;»  qni  lvc|ifirira|  tfkUHittverjim  if  Jlm^U»m'  rei 

-  non  futt.  Ita  Sylveft.  ahiftiffA ,  Molina  Bm^hjteutica,  Idem  Hiif^-Mken^m  ib 

d.  difp^  ^9.n.  13.  &  Barbofa/»  rcmtjj.  *d  Bmfhyteuft  j^uUri  juxfd  epmMutm,  & 

itcmiiatMtmOrdiM»reg4j^H44.p^\)bi}pro  verteremfent<ntum,<M.^6.  ' 

hac^ciMtia  Mfefc  ScepbibmarjGN&  ^'niiUiiitii¥^^%hM  f^»ktUpm^  ' 

XiMmtn  'rMfieft4»iakim  fudkfiim  t^  diimimtdtNUteHifi^ait  ft^mti^^ 

^,^m.  1 4.  R^tio  eft,  quia  utcrqtid  ^ld-  $rhitrie.  Serim^A,  'iMtttiii^fefficiit  f^pe»  <  . 

mtiius  debujt  requiri,ad  hoc  ut  Emphy''  tunm  rei  detrimrntum.  Tertih,  dumrtKf^i 

Ceu fis  poilec  alieoatt],  iic  pix^vitou*  ft^* fiterit  cMlffbiiiieT  i& a»d  culfg  reaui^ 

4. Ar«. », it fiVllde ."^  altamvit;  rsturfm.^j.  »  .  A:i 

flnnrcqtii&iMtfi|0<ftiiIildominifV>4ii  Viriimimidtthttmmijfum^tjmfiaeli'. 

Gomfniffum  inpidic  rerpedu  illius  /  &  tHttii  dmiiei  ttrbnes  frAtfetfs  exitrpL  l ^ 

ideo parficaa tafliciim.  <fpciftaiMC«  iitU  t>it ,  ut  verbi  cAufa ,  elivetum\ &  vimim 

dnftitdt.  '  :  >  ri  -  i  iktdmfiuttavitf  n.if^.&feejq. 

>i  OftamqaxftiQ,atrum  ioctdacia  ■(i'J^itjtemgf>»teJln8vum§fuu  fttcereitt 

"  fMliiffaBi  >  qtit  toooofiilco  ^MBkam  .  ikMi^lryteutict ,  tjuitt  dmiim.M  ptpSi. 

alieoayio^  igoofaos  eepi  dfe:BIII^|!p  iitlr  ijmMuncitre  ydummdd^ittttftftrfi^ 
teocicam  ?  RcTpondctur  ncgatiV^  cx  atmntfHm:  Dminedutem ,  fi  ncvui$ 

ConamUDi  reotentia  ,  quam  (cquuotur  uti^uidfUpltrivtUi  inipf*  re  ,potefi  Em, 

Gregorius  Lopes  fuff*  ,  Gama  decifi  fitjteutuilltidimntivti  uumvis  ffftfitunt 

ft.n.^ Qi!tdM'dei^ii0.^ t. 7-  mm«>  tti  f Mi^ ntrtm^^ittttii f$ imitf^m£fiitNf^ 

Hoiiozd.difp.  4.^19, n.  18.  &  alij  com^  ft,6o.  ftfuud^c    \.   .i  .r..»r .... 
Riuniter.  Sumicur  4  fimili  de  feudo,        i^triim  Emfl^ttntdcdefittm^  mdkrt^ 

iue.t.  de  etntrfverf»  inter  domtnnm ,  &  mentM ,  <fU4feca».t^lltiliUtmstmmi/nilti 

tnfterem  feudf,ibi  ,  m(  tbftnte  vettdim  Juiid,u,6Q»  ,  :  n 

jmm ^etdjued  igntrtm  tHtnnvk,  Jk f»>  .  Amf  ttmfnneftrt  Emffytti^S: Mffitf 

tio  cft .  ifBiatpcc  igMnnciam  coUinir  Mttt  fit  ub  Emfhytenf»  itmit  ittMn/it  mm9^ 

CB)pa,fioeqtiapoeoaCommiifioonin'-  ttrjedebegt,velt9tmn^m,4tn.  ^ 
^rritur.  DcSctautem  igooraotiac(i-         VtrHm  fi  uusftrs  JEmfhytiufsfuerit»^ 

fie  probabiiisiquae  qoaodp  talis  io  pracs  ttbiiiter  meiieratg ,  &  uiiu  tiatiiliterd^ 

ieati  mateik;pnBfiias0o4a  fic ,  cotf&ac  Mftitrtiu,  etmfenfefur  det^ntrMif^  eni$t 

«z{l|^sinfifflilty^icnic«/.  »«w.  at;  jtmtitrmitne » &jkmmr3tfmtJtilimnmiA  ' 

(iecaniiiroobnoorolutampenrioneflaL  ■m,6i.  .^  0 

Sufficicc  tamen  dubitafle  probabili-        J»ci^}i  in  cmmifam  ^  tjui  inemdteitet 

ter ,  an  res  effct  Empby tcutica ,  uttam  negat  dom;n9  Je  effe ejus  Emfhyteut»mt& 

alienaDsiUam  abfqae  coofeofiit  doai^  dt  ttii  mend*ci0  eenviucitur :  fectu^  id 

.fki,  qaamxelana^ielmda  pcnficn^4  megetbtnM  fide ,  fHt4ndtfe.ntn  tffA  Ewfbp 

•commiiTo  ekcofeagVgbcae  pcobtt  0mtt4miiiiiiedmini,m»*4^ .  «  t 
-QmmtfifnM^h' •  ■  idem  diceudm  deet  ^fiimtijtfpitfh 

.  ?  '    .       •  •  i^^em  Emfbptnfisimfrnftditiiimidtmm^ 

r"  .    r       '       '  ^idem,    '   ■■'  %"  .  .  .    r   .1  . 

t*<  'S€:Q<TiO   QUA&TA;^'  En^tentu,^ivelt4ens.Emfliftei^  . 

.     •  '  mmt^immvermm  pttiitm^.eifmiUm 

^9§'td^citufis^ex  qnikmtfttm^emm  \  mtmilit.\.ilieidiii>in  etmmijfiim.  n.64,,  < 

r,  f  j  mttfi  Mtiimsiimr*  r  Jd  hnjiifmedi  frttudem  viteudm  ftlet 

'  tfiendi  dmtmt.firi^turnvt»eiitsente.  .thir 

'  l\  '^^- ^  ^VMMARlUOl^.<>  '.'dem.1,  ■.   '  ;r 

».  : ;  =,-r '^^:>'?f-rV.:ir:  rT^^^fd^iKdmr  ftniu  emmifl^jntm  fi» 

-i-9mflif$mfiMi^tiiflkti*m^nla^^  kMHaitiidtmiliifi^Md^Mi^  ifH 
nv...    .1  Ccc  4     '  /«f*. 
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n{ief*4i  t»  ^trjooAm  ntn  idtnesm  i  .t*- 

€4njenfa  d»minUn.j^.  »t,  *  •  •  -  ^ 

'A^mtffHfihMpeUi  Emj>hyutiU  ex  e^ufd 
i/fgnttfitditfis^  q0*mvU  fecrn fit  in  vAlfilli^ 
^   jSle^ue  etiimeM  <oq»9d  sd  a^ut  iiliaw  , 
&aHhneJh{^^t,  £m^hjt^yft(4  dbntMitri 

fM,lf»6l*  •-•■'-V 

j6  ¥  Ncidicur  pr«tcrcain  panamcomt 
i  .miiri  ob  detcriorationcm  rci  Bm- 
phytcuticx.  H^c  rerolutio  <ju"oad 

Bmphyceafim  Eocldfbfli<>^ 
HSbqrteci^ur:  habetur  enim  exprcr« 
(v  AiuhnUi,  de  dienAi.  &  Emfkjteuft^ 
§.  ft  vertnfua ,  autiecttor,  &  Anthent, 
fut  rem ,  Cedi  defacrpf^tcief.Q^oaid^c* 
«olarem  vtrocpDtranuitt  ieotHSiiie*^ 
^vipiot^iuif  k  ft^  vkfeciir  Valafc. 
tonfftlt.  50. «.  5.  eb  qoodlioii  iictcxeusi 
quohxc  jtatwi  proea  cuTpa  iroponatur, 
AccomraaBis  »  &  verior  fenccDtia  co- 
ncc  ,  eciam  propcer  decerioracionera. 
^mphyteiifirileatlaris  <3iAam  f  oenain 
*  Ibcam.  Iia  fentiunt  Darcholus  in  /.  d^ 
vertiei.  ^.fifandam^  f.  fclMto  malrrm. 
fiylvcft.  verhv  ,  Emp/jytcitjis  ,  <j.  y  verf 
fext»^  Piaelos,  <»  l,  x,  Ced.  de  boiiu  me^ 
imw      S;.  «.^d.  JolHu  ClaruaMi  ^ 

Jtmmumnm ,  %^  Bmfhjtenfis  ,  qnefl.  t6. 
Qama  decif.  jp j.  Barb.  in  d.  l.  divortio , 
f .'  fi  fundMm^  nnm.  i  Azor.diccns  non 
vi(icri  ab  hac  comrauni  optnione  ro- 
cedeodum  ^ .  3.  iib.  to.  tra&.de  Emfh^$, 

quot  referunc.  Probatttr*prim5,  qfuta 
•  CJOOrradus  Emphytcuticus  fuic  primo 
♦ntfodu<flus  ad  rcs  mcUorandas;  unde 
non  paticur  aequicas,  uc  dominus  cciio» 
■curcofilemffe  €mphytBUt*,q«ltcm 
vrefcir^  Scdeceiioremreddic.  Seom- 
'  d6«  <]uia at habetuf  /.  dde,  ^.Ced.  de  ie^ 
t*##^  expeUi  poccft  condudor ,  qui  ia 
tc  locata  mald  vcrfacus  cft ;  cadern  ai^ 
tcm  cft  ratio  dc  Emphyceuca,  qni  ttm 
deceiioeeM  iacit.  Icaque  five  Empby- 
teuib  fit  Bcelcfiflfbct  rlvi  ONuMib 


j  Eftip|ijfttuli. 

propter  deterioratioriem  afcnatritdf." 
<     InccUtgcnda  camen  eft  h^  rcib.  ^ 
lutip  primo  :  damanDdo  dc^ioratia 
fic  nagna,  pnideaticiMlffi««jiK<baa9'. 
S]rlve(lcr  /oce  faptifiJHfi  GncairngC' 
3  +t-  n.  i .  Barboia  ii.     fifnndt^^  n„  to. 
&  Moi./«^rj  ,afguftieoto/. fc^rf,  deim 
ijefe^gKMm  refiitmtenr.  Secundo  ^  dirni- 
mchdi»  :a^ipiciac  .petpetuum ' tei  dctri* 
mcntum ,  uc  fi  fiAii  fii  mi^ eei^rab* 
Aantia,  vel  ftrci  &))pfayc0kica  efld 
vinca,qu9 fmctttur cmori ,  & fyive^ 
foerc:  uodc  non  futiicic^qooddeceno-» 
lacio  folum  eflcc  quoad  fruAus,  uc  fi 
iger<Boocolef«cttn'5itef9oAo#bpro-  . 
simd  cicaci ,  prsfertim  Syhreft.  fiarbi  '  ^ 
&  Mol.Tcrtio  ,  dummodo  pcocclTcric 
ez  dolo,vel  lataculpa,auc  (aliem  levi; 
Si  entm  ob  cafum  forcuitom,  vel  culpft 
tevilBmafn  ret  firdeteiiobita ,  non  ca^ 
det  Emphyt^uta a  jore  f uo.)  1  ta  Sy I ve^ 
ftcr  jBarbofa ,  Mo! .  fttfre ,  &  Azor  i.4 
9.f-  4.  A  quibusex  partediiTentit  Ga* 
ma  prextme  cit,      decif,  305.  dicent» 
Emphyccttum  Donceoeri  ob  .dscerio» 
ratioiiem ,  nifi  ecc  doio  ^^f^ 
Atprior  iemsDda  e(lvcrior  {«quia  io 
contra^ibns  rcfpicicntibus  ucUitatem 
utrinfquecontrabcntist  qualiscft  Etn- 
phyteuticus,  ncmfolumteoetur  qult 
exloa  colpov^  eciamrcKplevt » BCii 
vecd  oKlevifion^,  uccoaftflicfl||&/«r 

c»mmodetis ,  inprinctp.  ubi  Glofia  ,  verf 
ie,  dftinutie,  ff.  cemmed4ti^&  l.£§9tfMiSieHt 
f,Jereg.jiiruici\j2det6diMmmf(MfiL 
Jt  umret&Aiee  in  genere^difK  j^  (eH, «. 
Prbccdit-autcmhaccrcrolutio,  nifi  iiir  *' 
tcrvencric  padutn,  uc  ob  dcccrlorati(<>- 
nem  nequcat  expcUi  Emphyceuta.  N2 
tui&  fdmm  ob  dBCeriorationtf  fiidam 
dolo (  qul  Autla  ConvehctolllB  ntmittt 
poteft,  /.  cenveniri  yff.  de  pn^.  det,  /.  con- 
treiius  ,verf.  excepto  eo  ^ff.  de  reg,  jnK^J 
expcUl  Tk>terit ,  uc  lacius  tradic  FragoH 
Untei.difp.  9.  §.u,fubn,t, 

CooCBiMyttjvlcom  tllpr«rentilb-  fi 
let ,  utrum  iocicUt  in  commiifum  Em-  ^ 

-  borei 

♦  • 

,  '  • 

uiyiu^ed  by  Google 


Difp.  VHL  Sea  IV. 


bores  froAifcras  cxtirpavic  ,  utverbi 
gracta,  oltvctUjSi  vincam  ibidem  plaa<« 
ttvic^.RactodiibitMidi  pro  part«  %fBr* 
SDatmtfumicat  cx  dodrina  Sartholt 

■  .  communitcr  reccpta  in  ^J.  divortit^^, 
ftfHnditm ^n,  3.  ubi  abfolut^ docct^pof- 
ie  repeUiBmphyteucam/i  arborcs  fru* 
gifi^ras  Offdat.-  Secaodd  ex  .Baldo  n.  t« 
&  JafoD.  n.  ^^^iml  t,  C.  dejurtimfkp^ 
ubi  concluduDCquod  Emphyccuta  non 
potcft  cxtirparc  fylvam  csrduam,  &  ibl 
Vineain  plaotare,  in  vito  domino.  Ter  - 
ti&,  ezeoqnod  deftniere  doi»os,&  ar« 
boret  exc£lete  ^  parV  procedunt » /« Ut^ 
gMter t§.f»0nf0limyff.  dt  dol§.  non  eft 
autem  dubitandum,  Emphytcutam  in- 
£tdere  in  commiiTum  ,  fidomum  Em- 
phy tepticam  dtruat.  Quarto  tx  /■  «^. 
fin0tuym  nmm  leBvrhm  fjf^dn^iipm* 
<?«,&nmi]ibus,  ubi  nfiifhiAtfario id* 
tcrdiciturabfque  proprictarij  licencia 
pcrBcerc  i£dificiuminchoatum,etiaa3 
ii  mclius  ceddacur.  £x  quibus  io  {fro- 
politto^flitrovedla  fORem  afinsati*' 
vaiQ  probabiliorem  fudicac  ktacfnf,  %, 
^id  tutemdicendum. 

ff       Concrarium  nihilominus  raerico 
fcntiufic  Valafcus  ctnfilt,  50.  n»m.  5.  (^. 
/;ff .  afficmaiiirrita  ftitfle  iadicatnoi  ia. 
Senatu  ,  nernliMSdlfcrepante ,  Barbofii 
d.§.ft  fandam;     18.  ubl  plurcs  refcrc, 
&M0I.  d.difp.  457.  n.  quandoexca- 
Ij  mucatione  res  noo  l^it  dcterioraca, 
^lteai  Doubiltcer,  nctatiut  idciikBari« 
|}o(k«xpl|qare.  1 9.  Ratio  cft,qufacQiii 
Emphytcufis  priocipalicer  fit  io{veiita 
ad  rem  meliorandam ,  noo  vtdecur  in- 
terdida  mutatioeius  in  melius :  It- 
cecpermutationc  forte  inaliquo  rcd- 
datnr  deieriontanida,ft  ddteriofatiofe 
aiodica,non  fuffidtad  incurreodank 
poenam  cSmifTi ,  utex  fupradi<flis  coo- 
ftat.  Maximd  autem  proccdit  haecfcn- 
teot^a ,  ubi  di^a  mutacto  fiert  confuC^ 
;  ^gj|l^,e».|i<i<^O0i|nt<iud^  idcm  appro* 
1iat4  &  jpjdJcaccu&fcfert  Gama^^r.  14.7. 
».     Umtcat  verotraditam  rcfolutio- 
xiem  Molina  n,  s.  ut  procedat,  quando 
)^£riod£iM».&n^byi;cu^i$4(PIP  Aiit. 


lum  >  in  quo  vlnca  ,  vel  otiVfttum  plan- 
tatum  clt :  vel  quando  fimphyteuticai- 
tum  lUit  pr^dtttm  inagnuiti  >  cujus  alN 
qua  pars  eratdoi»Qt,viiintf«olivetum, 
vel  (ylva  caedua  :  non  autcm  quandoJl 
principio  tantummodo  fuic  Erophy- 
ceuttcata  vinea,oiivctum  ,  aur  fyiva^ 
non  ver6  foluiii»  (eii  Mm,  quasiUlil 
coDfKacrari  quod  «ilMlifHu  totalCBl 
dcftruftionem  plaorarom  contraAutf 
Emphyteuticus  finiatur ,  atque  iti  opti<* 
onedomini  fic  velufurpare  rolum,^ 
cogere  Emphyteutam  fld  Ibtvcndoit 
InMteflci  veieii8dein«ogete  ^  otrepa^ 
rec.  QusBlimitatioveraeft,  illamquo 
attingit  Barbofa  ».  ip.  fine  ^  diccns^ 
inciderc  in  commifrum  ,  fi  formam  rcl 
ssucec,  quamvis  forcd  aliam  fprmam 
meliotem  inducat  roe  pvo  «al  vidend» 
funt  qutt  dizimus  difi,  t.fiff,  1. 
difp.  i^,fe£i.i,n.\%.  &  fe^tf,  ubi  etiam 
explicuimus,  an dcftruna  domo  Em« 
jpbyteutica,exttoguatur  Emphyceufit^ 
iioiioliftanteqnodtBnniiBamaBw-»5(i; 
Cfl^menta,  quibus  conftaba^ 

Raciones  dubicandi  pro  priori  feo^ 
tentiadiluuntur  facile.  Ad  prim5  de* 
fumptam  exBartholo  refpondctur,il« 
lamejot  do^binam  procedere,quaiMto 
loco  arbomoa  oefarum  alitgnonrcpllfc 
Duntur.  Sic  enim  Bartholum  ioteIli« 
gunc  A  ngelus,  Alexander,  lafon,  &  allf 
apud  Vaiafcum  d,  ctnfilt.^io.  n.  7.  Ad 
MCimdampctitatb^Baldo,  &IafooQ 
relpOdetur,eot  noo  aiibecrei  qoodBia-^ 
phyteuta  non  poteft  illam  mucation^ 
faccrc  fioe  licentia  domini,  fed  cantun» 
qnod  noD  poced  illam  faccre  tovico,  60 
celuAante  domiao,quod  eciam  admic** 
tic  Vaiafcat,ySf.ip.  fijl  tnt^^  Bfr 
ocDfecruotScpatofei  tegif  jbeo  rel** 
ti,  qui  propcerea  io  cafii  propofico 
dicaruoc,  fi  dominus  direAus  velic ,  ut 
tccrum  inpracdio  plaoceturolivetDm,i 
pofleadidcogcre  Emphyceutam,  Vel 
dic,&fortdmelius  cum  Mol.yii^. 
illam  doArinam  Baldi ,  &l  lafonts  intel- 
ligendamefre,  quando  ucilior,  &  me« 

**  va 
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iip«iii4«ci>r;«(Vi!es  EiaphyMliCica  non 
(ifiatrolum  in  domib»us.  v«l  in  vin«a>- 
fcu  vicibus^oon  incidcreBnaphyteutanj 
^pcommifltfo),  f)  ifUas  dcUruac ,  uc  p%9 
iHis  ftliquifLineliius ,  &  utitiai  a6$ctAEi 
A^tl^Rrcim  i4«9iqtie,  wrpondetiir«i^ 
t^:f|iV!CP&m  ;raciooe  in  ufufruduarioi 
IKque  in  Erophyccuta.quod  Emphyteu- 
ta  plus  juris  iar<i  habcac  ,  quam  ufu- 
i;(uduartu^;ttQ4ebtCOflaoino  tenecuC 
t/ti  propris(iie«k  €Oflreii?ar«,  nibilde 
fius  rubflantia.mvCaodoi-Mftm  io.nvc- 
Uus :  Empliyccuta  vero,  cum  rcm  ad 
aieliorandum  ,  &  mclion  cum  jurc  ac* 
(;ipiat , quamUbQt  mucatioiieni  mn'ie* 
duca  tamen  toiam  rcm  £mpbyf 
leuticacn  noit  ddlniHt^ieffioete  pocefti 
Quod  Vel  inde  fit  plaoutxi ,  quia  licec 
uiufru^uariusnihi)  novum  in  rc  facc- 
(C  poflic,  </.  /.  v^frn^/uArms  nevHm  tey 
^prliMiv^Dec  aunciare  novum  opuspitH 
prtecario  to  ipfaio  facienci ,  /./  iMfn»^ 
jf,  dt  f^erii  n«vi  tmneiaiifM :  AOanien 
Emphyceuta,&  vaffaHus  utrumqucpo* 
teftcfficere^  nimirum  St  novum  a?difi- 
.  ^kinicondrikcrcin  pr^dio  Emphyteuh 
<{co»  qtdndetaimii  peffit  iUi  nttnciair» 
AttiiBpedireopin,iifcmpeCBun)  dean* 
AumrciEmphyteucica:  Qonaferacr& 
A  dciniausaliquidnovummoUri  vclic 
|mf^aroilIiopuB,iUUdqo9  impedire» 
tteo  Ar|ain  fxSttun  ^kftraetas  i  pnmi 
iitnitBiqife,pffo1>at¥afaft9BB  dfj^Mm 

-  Adhucitameh  dubttabis,  urrom  In- 
etdasinpomivm  c6in*ifli  Emphyteuta» 
qeimdtoraTnenta  Aiis  expends  fa<Ae 
laieri^£iiif^ytevtice  doinoHcnr  ^'mett 
e%Ml(hitahys,  8c  fic  rem  quotdhjcd-de^ 
tcftorem  roddic  f  Refpoodet  negarivd 
Fra goC  worp  j.  Jifjf.  \o.  4..  fnh  n.  4. 
vtrf  ne  ««JwjK,  &feaq,  ex  Ba^do>quem 

i3ii}fCilirb)i»rtolRile  fimdD,  fti  ex< 

Biirtbot^ ,  a!bi  habwer  pofle  marlcum 
dbftrueredOFnum  fiftam  foij  expen- 
fis  in  re  d .>cal^.  Limicacautem ,  nifi  me- 

hbKutteata  itallOTBftiefettt  ei%»  ^eei 


(apbyceutatvnct^^tMtt;  (pbr^toMi 
dpoMno  dircAo  abCque  t34>lteattDna 
folvendi  xAimationem  :  hoociDnim  fa<' 
tccur  non  polTc  ab  co  deihui  «bfqoe 
.metu  commilTi  Bitec  umen  opinio^ 
etiaa»<cuifiprfltdiaa'iimitaooRc  ,  mi* 
hieildtfficihs.  PttBio/ipHfii!fkiett«ra<> 
menca  adhasrentia  ret  BmphytcucUr« » 
ut  a:dificia,  parictcs  ,  arborcs ,  &  fimi- 
lia,  cedunt  ipfi  rci  ,-vcl  folo ,  cui  adhaB- 
fcnt,  &  fic  quoad  domioium  dircdum 
perdncoc ,  tt9n.  ad^QoiphyceMtam ,  k 
qtto  fuot  faAa  ,ied  ad  dofiiiQttmi^ 
notiflimum.&fatctur  ipfe  Fragof./ii» 
d.H>  if.  'VerJ.  ttrttitm  ajjerinm  :  nulluni 
autcm  )us  permitiit  ,  ut  quis  impund 
deftridt  rein  altenos  ipfo  inviTO.  Se* 
cuod6  &  principaliter,  qeia  dbHni^^ 
mehoramentorum  eft  quedam  eoruni 
atienationon  minos  punibilii ,  quaitt 
ii  inaUum  aUenarencur :  hac  cnim  ra- 
tione  notantcommBnicer.Dodores ,  (i 
pmbcoi  cxctdat  »feB  dellraii(B»bore^ 
fiudifbrai  magnt  preciij-.iftttdioruitt 
Eccleft«,incurrercpoena$  latas  iil  altc* 
nantes  bonaEcclcfia(tica  immobtlia,uC 
vidcri  poteft  apud  Booac,  /mwi.  /^4^. 
it  tdim,  hvmmm  Bcthftt(t, 'i^, 
wmsMy  fMnS*  s; ».  f.  U  Tambnrin*  tm^ 
^,de)itre  Mit.difp.tytf.     n.  6,  eorty 
ftat  autem  iocidere  in  poenam  comi> 
mifliEmpbyteutam,  quiaUenat  melt- 
orameota  abfqne  cenfenfit  dioittini,  utf 
vidimus  difp.  4.  feff.y.i.    &  ^etrJT- 
h  ttit^  C,  dejure  Emphyt.  QuaPe  non  vl* 
dcfur  prasdida  opinio  admittenda,  fed 
pociui^  oppofita »  quam  fequffurCor* 
bdLapadeaadenFragor/iv^/  n,  4. 
vtrfi  4»4aftM  ,qded  imelltj^ ,  ntfi  me-' 
tibramenta  deftnida  eflent  pitrvl  mo* 
roenti:haccenimnoii  confiderantur:& 
id  tantum  probac  rextus  ift  d.  §.  Mitf< 
edim ,  ut  cooftat  ea  Gloila ,  U  Barcii.' 


•I.' 


Ut 


•  13entro verti  «fitatn  foXtt ,  a^  1itan«^  I» 

tnm  piiriB  Emphyteiifts  dctetioriita  ffi 
ab  Emphytcura,  eam  tantum  amittere 
debeat^  vel  totum?  Atbreviter  ad  hoc 
dM»llita<ft^»lblftM  amiec6ropartem 

dbco* 
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dctcrioratata  r  tJt  relatls  alijstfadunC 
-  Dodor  Pcirus  Barbofa  i»  l.  ditiertio , 
.  S«  $ .  fuil,  2.^*  /7.  4 1, 41.  jf,  felttto  mt* 
liimttiipL,^  Cddas  ^  exttBH^  c»p^ 
fnlf  n,  6,&m.%6,Etcon&at'ii  fiailt  6« 
di£iis  ffct.  jirsttdi  n.  55.  circa  alicnatio- 
ncm  iinius  ranruni  partis  reiEmphy* 
tcunca;.  Quod  tamcn  intclhgcoduai 
eft,  quando  Emphyteafis  conftabac^cii  ^ 
'    r^bus  diftindis ,  quarum  aliqua  dete- 
rioracanr.  Nam  fi  una,  fct  cadem  rcs 
fccundUra  aliiiuam  parcem  fuerit  no- 
tabtlitcr  deferioraca  ,ipfa  rcs  fimplici* 
tcr  dicecur  dcceriorata,  &  toca  arnic* 
.  l^rl'  ■  •  •  '\ 
<i ,     St  auEem  quftraf ,  ao   una  p2H 

Eraphyceufisfucrit  nocabilicer  melio- 
raca,  &  alia  notabiliccr  deccriorata, 
compcnfcturdcceriuracio  cum  (nclio- 
ratione,  &ftcneatfa  pars  amiccataf  ? 
RiTpon de c  Barbofa  fupra,  n.  ^t,  fi  den- 
riQiatio,  &melioracio  fa(fta  fic  in  ea- 
.  dem  re  fccandum  diverfas  parces ,  uc 
ineodcm  fuado,  vel  tn  cadcm  domOf 
.  timc.  beApeoaipeiifari  decettorattoiif^ 
quliamqae  paicem  amittf*  Secos  aa- 
tera ,  fideterioratio  fic  fa(fta  i'n  una  re^ 
&  melioratio  inalia  diftin<J^a  ejufdem 
Emphyceufis ;  tunc  enim  amitci  remt 
dccertoratank ,  non  obftance  meliora- 
,  Cione  atceriuss  ut  ettaiii  telatif  alifs 
dit Gama  decif  17. .  num.  t.  diccns ,  ita 
^  fuiHc  judicatum.  O^x  difliniflo  mihi 
placcc,  &  conBrmac  fatis  limlcationem 
««nr.  ffdetdenti  poficam  circa  refolu- 
ttonemprindpalem.  , 

Incidit  eciam  tn  poenatn  comml(}i« 
qui  mcndaciccr  negac*domino  ,  fc  c/Fo 
eju$  Emphyteutam  ,  &dc  tali  menda* 
ao  convincitur.  lca  Sylvefter  verhg^ 
£n*phyuttfts  5.  verffrimt  ,  Valafcti^ 
dtjmtf  Mmpift,  f .  1«  #.  to.  Molioa 
^9,if.  t,  Fragof.  t»m$i.  difp.  to.  §. 
».  5.  6c  alij,  Probacur  primo  a  fimili 
dp.f^ndo  pcFtexcum  in  cap,  %,  §.fia*li, 
de  ifjft  <;tnrtdi ,  ubi  vaflaltts  neganat 
ftudMin  illodamictit,  fidoSainus  coi^ 
'  trariumprobet.Second6^quiais»  qot. 
non  folyic  dofflino  penJ^m^  diMilNii^ 


auttribusannis,inctdit  in  commiifuray 
co  quod  taciid  nolit  dommum  re- 
cognofcerc  ;  crgo  multo  magis  de- 
hmmmiKHA  qoi  eicprefle  UliMa:  tt^ 
c      < fcere  ndn  vulc «  tiegAfldjO  ttkeoH 
dacitcr  Emphytcufim.  Tiico.mrKddcrter^ 
quia  uc  cum  Innoccntio  norat  Sylvcft. 
/»pr.  qui  ignoramet  \imphytcuiim  nc«* 
gavenitf  putandQb0tt»fidV,/*>ooa  eir& 
^mpbyteuta m  iUius domifiib)  icioviiil 
excufacur ,  fiquidcm  vacatculpajldot» 
d.c  deco,qui  licct  fatcatufEraphytcu-* 
fim,  tamcn  negac  ejus  qualitatcm  ia 
,  pr2judi<;iujn  dojQnini  ,  ut  ii^ffBt  e/Fe 
.  temporaleai  <  f  fliWillMilifflife  per« 
pecuam.  Si  enim  )n  hcx:  Memisdttif,fia* 
ri  modoa  jure  cadcc ,  fi  dc  mehdacicr 
convincatur  ,  uc  benc  nocac  Valafcus 
Js/prd^ »«  1 1.  ubi  aiHrmat^  ita/utiTc  judi- 

bonsritfei^ea  eH  ignairaaikr>negairet:/ 
Ad  maiorem  locil»  prmrdi^orum  vi^ 
de  ,  quac  tradidimus  difff.  tjeff.  §.fj. 
circa  obligationem  oAendendi  domi^ 
no^ipturam  ^  S&ttcolum  topfaytelH  v 
fis.     ,  ■  '    .  ^  •^*', 

Deniqucinciditin€6ihrt)itfum  Em*^^^^ 
phyceuca,  qut  vendcn»  Erophyteufim 
non  exponic  domioo  vetum  pretiumi 
q  u  od  ab  cmptor^joAsrnif  >hld:  qoo  (ivdi 
dominum  dccrpla|;^icefl<lifibiofferrf 
riminuspreciuin,quamre  teraoffiaui 
tur,  uc  hac  racione  laodefijiirdrminuatj 
fivcdiccndofibi  offerri  maius,  utfio 
doffiioam  avcrtit »  ne  tantaodem  pro 
reoferai;potpa9)«ommiflitn<uriit,ng  ' 
relatis  alijs  tradidimus ,       4,^feff.  9« 
num.  ipy.    Quod  vero  ,  abfolutd  lo*  . 
quendo,  incidat  in  commiifam,  qul 
non  declarac  doij^ioo  vcrum  pro* 
tittm,^  apert^  rumitor  #4f  §»Ctidt 
Iwtimfkyt*  nbt  dirppnitttrnr  verd  pro-i'  • 
tium  prxdicatof )  &  tandcm  iDftoedi^' 
citur  ,  ut  fi  Emphyteuta  alitcr  verfaras 
fuerit>quam  lex  illa  difpoolt^a  juce/bo 
cadar«'Adhsicdcitoloco  advertimny 
'Cum  Caldas  i/if  rJir//«/?.  ctp,  19.  num,ti 
ad  has  (raudes  vicandas  iacrodudum 
di^iiiAli9uibtt».pmbiw.«.UC  quandot 

.domi^ 
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fibi  frdtewtiiie«i^ci»codcm  pr^tio, 
illi  oRendatuf  fePi^ra  VtnidUioflis , 

adhocutcxilbcognorcatquantoprc- 
tio,  &  Citm  quibus  condir  onilHjs  EfTj- 
phjrrcufii  vcodatuF  j  ftmulquc  aiia  pro 
^Bl^^ifettNiiMtie  ibi  iiotaViinus  t 

fiiiib^us.  Vnd<j  «iith  omieto  qusc- 
fticmc.ij,  anincurratur  pccna  comifH 
obaon  (olutum laudcmiu  ,  quia  huic 

:  MlfaHMiilkiifiiaiiiA  cft  d.  difp.  4. 
fi&iJ^j ^t,  obi  «otlvStirdo,  &  »tiisa<^ 

pud  ipfi?m,parrcm  negontem  fecutifu- 
mus  .  dc  qukfamen  nuncduhitoi  quia 
^    •Q^m  i Mtto  mwor  ca  culpa,  nolle  fol- 
WV^littiillNiA^nn  ,squam  non  detegere 

ditur  ,  W  fic  doniifruis.  paftc  laudcmij 
fraudetur  ;  proptcr  quam  caufam  pfjc- 
jaa  commifTi  incumtur.  Et  quidem 
Qioa^^t/.^i,  n,  apcrt^  fupponit  in- 

OiriNMtoiniffumprbpt^riioo  fQlutum 
klodeinium. 

Prfter  afllghafas^  caufas  non  re- 
perioaliasjcx  quibus  pana  commifli 
^  ; iqciirratur ,  nifj  fortcquam  tetigimus, 
i|M)^]f^'9*  j.»jf-4tfalca»  Caldas, 
.«c  Mdhra  diximus,  incidere  io c5mif« 
fiim  ,  qui  Emphytcofim  transffcftill 
pcrfonam  non  idoncam  ,  ut  In  poten- 
tiorcm.  At  haec  caufa  rcducttur  ad  ali- 
fiiatnM»ln.'Bmpbyteufis  fmc  confcn- 
fii  dmiHniicum  propceroa  in  cotafu  in 
commiflum  incidatur,  qoia  domiAuf 
BOD  ccnfctur  cOfentire,  ut  Emphyteu- 
lisin  falcmperfonam  alienecur.  Cogi- 

(UWtfbitaitaKqois,  ctiamcxcaufa 
ingratitudittis  pofl*eEmphytcutamej&» 
pdli^curoha-cfitiittacx  caufisi  pro- 

.  fitc^^uas  va/rilius  poteft  fcudo  priva- 
w.  At  merito  ValarcBs  jurf  Bmpfrft, 
f '  3?. ».  *i.  c0ntrariumdocct,qu!3  non 
.  gwaiiervifMargafiientUm^  feudo  ad 
Bttphyteufim ,  ma^tm^quoind  catilas- 
expulfionis.  Nam  va/rallus  poteft*)»H-' 
varifcudo  exquibufvis  caufis,proptcc 

•  V»as  potcft  cxharredari  filiusjquod  in 
tepbyten&^mimme  adfflitucuf.  D«i. 


bican  cciam.poilcc  , '  an  Hmpftytcuta 
poflit  i  doinnio  expdli  a  domo  £m- 
pbytcotica  '  fi  iiiaabatacuf  ad  aaos  il»  ^ 

Ijciros,  gririhonePu)s  )  quemadmodfi' 
poreftcxpclliconduAor?  Scd  ad  hoc 
etiam  refpondct  ncgritiv^  Valafcus</tf 
jHre  EmpLjiemt^^i  23.  qoia  £mphytcuu  > 
eftdbmiotis  juyiion  hi  vet6  coodu^ 


1  « 


SECTIO  CiUiNTA. ... 


Exflicantur  aliquM  tinca  miti^tMfi 


rVMMARWU. 


Virum  Emphyteuta  incidens  in  r«|»Ji 
miffum  4mittat  Bmfbjtenftmiff§  jme  f  «l  : 

66,       :  '  "  *s 

^tmfisBmphyieuftsiffpjitreMmittt* 
tiirpropterctmnijhiiieintl^ttmtmtmittitMr^ 
priuftjttim  dominus  deeUret  ,fi  Veite  emiif 
fft»/tm  incnrri.n  67. 

Ncmoprgter  ipfam  domimmfetefi  temm 
miffKm  tibjicere,  n.  <8. 

'  ^emefetf/f^eneredelnretertif.eli^ 
*ttCMmipfefj{fai»duaiime/i,  cjuMndetst^ 
ju^  pendei  i  veiimMe  iUiiu  lerliL  *td,  j».  . 

•     Netireqniritur  decUretie  demini  ,  nl 
Bmpiiytenpextiiigmtttie  d  fnitem  gene'  . 

TAtionem.  ihidem,  .  . 

Vtritm  emmens  Emphyteifilifreftef  c* 

commiffum  tenetttur  reftituere  imnes  frtt-' 
Bi^ftrceftes  4, die  cimif,,  vei  fo/um  k  die, 
ftmdeminm  deetarefvit  Je  velie  eAmfoinem' 

.  ^'''''^^^"itASmfltpei^fre^emmifi- 

juin^pofitt dcmtnnsproprid  AuthiriteteBm'  • 
ffiJtemMm  expellcre  ?  «  jo.&  f^qq, 
■-'  iifexigendipar/um commift  foiitm  dt^' 
*t9fif  fmniifeiiiHnm,  ».  /j. 

^>rnmjm  exf^endipmnem  eenri^trn^- 
eat  Md  hMredes  domini,  qui^  dtimviveret^ 

Vtrhm 
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.  ytrltm  tjnsnlhiminus  n99  egitdetm* 

mifSo  advcrfus  commiittenfem  ^fofit  Mgere 
sdver/us  ejusfuccejffires ,  cpgcmdt  tllps  ,  «/ 
tm^bjtettftm  4imitt*nt  *b  cn^sm  frMde^ 

.  y$nm fiiltMknen  competit  nifef» 
nttm  cemmij^  (pHtra  hxredem  committfm» 
tis ,  cempetMt  fsltem  exceptio  >  n.  84. 

Incidens  in  commiffum^  M»n  Mtitm^ 
fi4etiamfr4cce//orihsnem,W0tf.  . 

Mtintns fine  uxoris  cot^enfn  ftujt  ft» 
ffkttfe  cemmifitm. 

Titt^minoris^  &  Pralttus  EccUfure- 
tnittere  feteft  cemmifjmn^in  quod  incidit 
'  Smfjffentnmineris  ,  vei  Bctltfit,  Btte0 
ifm^miner  ,  &  Bcclefm  re/iitui  Adverfnt 
§m  nmdfimtmtf  i^ifitnm  ftnnm*  c#* 

jgiulilfet  cenfi ,  etUm  colouta  t/ufficit 
ud  exci^tndnm  Mmfhj/tentMt  k  emmijfe, 
«-  Ir.  x'j  "'• 

^i  vendidit  rem  Emphyteuticem ,  vel 
Aliqaibus  tnnis  ftnfionem  non  folvit ,  cum 
rmerifoduhitMretyMn  res  ,  vel  contrscfus\ 
e/e  que  tenehntur ,  ejfet  Emftiyteuticus ,  vel 
^f^/Us ,  exfiffmrkemmiffe ,  ticet  Imm 
•  ^fmfrtkam  fiffit  cmnraam  e/e  Sm* 
fkfttntitm»  ilidm^ 

QVamvis  in  fiiperiqribus  facis 
expiicattitn  fit,  ez  quibut  cau« 
fis.EnQphytcufis^  amitcatur,  & 
fpttiDguacur^adhuccirca  cjus  omiflio. 
ncm  proptercommiiTum  in  generaii, 
sonnullas  rcHant  quafiUonesin  hacfe- 
^ione  cicpUcaRdiB, .  > 
^ .  Pfinia  qnicftio  eft,  «ttum  EmiAy- 
leuta  incijens  in  commifTum  amit- 
tat  Bmphytcufimipfo  jure  ,  nulla  cx- 
pcdata  judicis  fcntentia  ?  Rcfpon- 
^tur  affinoaativi*  IcaloquiendodeGS- 
smfib  pbal^tpationem  abfqt  confcnfu 
domini.Gloiraultima  in  l.  fiasl.  C od.  de 
jure  Emphyt.  juxta  textum  ,  ibi,  /idnten^ 
siiterfuerit  verfatus ,  f  «4W  nejlrs  Ctnfi 
uuie  difpenit  ,  iure  Emphytemitt  ttddr^ 
iaToiiibibGm  %  w^,  &  Julius  Cla- 
IUt  /«f.  4*.  fittttntiernm ,  §.  Emphyteu/is, 


efle  cSmunem,  Cald.  deexiinff,e,  17 jt»^ 
l.&c.\%.n.%.tx. Frag.  tom,  j. difp.  to.  $  1, 
n.  t.  Quibus  accedic  Ordin.  Lufic.  //^.4. 
tit.  38.  $.  1.  ubi  expreire  habecur,  ut  aii« 
coaiis  Emphyceufim  abfqiie  coDfcDfii . 
domini  amittat  tpfo  H€to  omne  jus  * 
qudd  in  re  habebat.Idem  loqucndo  de 
comiflb  ob  non  folutam  pcnfionc,rcn- 
tit  Sylvcft.  verbt,  Emphyteufis^  q.  5.  propc 
/waiitafimM  L  s.  Ctd,  dtjnrt  Euiphyt.n^ 
5S. & Jtf,  Juiius  Clar.  d,  f « Emphyt,  ^ .9. 
A  zor  diccns  efle  comunem,  p.  3 .  iii.  t o. 
trd/}.  de  Emphyt.  ctp.  9,    2.  Cald.  d.  cap» 
ti.it. ».  &  plurcs  alij,quo$  refenint>  ^i:^ 
kiilitercadece  ipfo  jure,quiinddic  ia, 
cSmiiTum  ob  deterioracionem ,  teoee 
SyW.nhi  ftfrt ,  &  lafon,  quem  refert. 
Acque  eadem  e(l  ratio  in  ca;teris  cafi- 
bus,  in  quibus  caducicas  ob  comilTuni 
incorricurs  &  ica  comaDit^iuppoo^ 
videntnr  Doftof^*  Uaqae  generaiitqi^ 
tefoIviiiius>incidenr€  in  comiflum  aji 
miccere  ipfo  jure  Emfbyceuiim  ancq 
omnem  fencentiam  ,  quSvis  noo  dc^? 
teamur,  rem  hanc  efle  difputs^iiem  i/B^ 
utramquepanem:  Necdeefle  qni  cuC'* 
yntur,  hanc  poenam  non  incurri  ipfii 
|ure.  Ita  enim,rclatis  alijs,  fcntit  Gabr« 
Pereira^/^f//.  119.  n,7,&i.  idque  etiaoi 
fpedaco  jure  Luiiano  Ueefup.  cittte.Kz'* 
sioj|{ioihai  relblotiooit  juzta  afiqnoa 
*  DD.eft,  quia  contradus  Emphy^etii^ 
cus  intelligicur  cdcbratus  fuoca  Iege> 
&conditione»  uc  fiEmphyCeuta  rem. 
inconfulco  domino,  alj^naycric  ,  vef 
ceflSivcrlt  per  tHebnioinafblvebda 
ficftie,  aucqoidpiam  aliud  feccricex  ijs» 
propter  qux  praeccdctibus  fcdionibus 
diximusincidercin  comiflum,  co  ipfo 
conceffiofioiacur,  &cocradus  reiblva* 
tor.  Athcc  ratio  oon  eft  admodfi  Ibli- 
da,utex  infra  dicendis  oSftabit.  Vpd(^ 
pocius  ducor  eo  fundamento,qucxl  ubi 
lcges  pornacaducitatis  imponunt ,  fatis 
clarant  eam  imponi  ipfo  fa^o,  neqs 
isefle  iententiaconden^iatoria. 
Intelligenda  tamen  efl  tradica  re* 
folucio,  duiaiipaodoipfedominus  vehfi 
&  dcdaiecquod  vult^ut^phyceuu 
Ddd  cam 
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eam  poenam  tnc  urrat.  Ica  fumicur  ex 
diiiAl,  i.  Ccd.  de  jnre  Emphyt.  ibi ,  fa' 
Unti  ei  licere  enm  k  prxdijs  Emphyteuii- 

•  .   cArijs  repellere  i  .&  infra»/?  d^minmv»'. 

likriti  k  ex  Ordm.  ImUv  difft  lit, 
3«;     t.  &  fit>l9»  i»  frimci^*  ,  \h\yfe 

•  t  quiz^f  \  &  hotant  communircr  Vjo- 
Aorcs,Julius  Glarus  refcrcns  bartho- 
lum,  &  alios  dtcis  tjndjl.  y.Gamarf//- 
cif,  4.1.  fmm,  i.  Caldais  <//flf*  cAp,  17,  «/r 
exiitUii»mt  n,  4.  d  »6.  »8.  *.  }. 
Btrbofa  /'»  /.  dircrtu^ ,  ?,  inprrmip.  i,p. 

^9-  f.f"^"'-  w,i/>-'>».  Fragof,  <^/r7<; 
a.  j.  Mohna  455.  lattw.  i.  &^ 
di^.  495.  4.  &  fspe  alibi,  Aior 
/  ^n^r/.  s.  &  multi  ftli j,  quos  refer unc, 
eftqueconiniuntfnma  fcnccntia  Ra- 
tioed,  quia  dida  ptxna  commifli  in- 
duda  fuic  in  favoreni ,  &  uciliuccm 
ipfius  domtDi  .■  &  faepe  lUi  aosiam  elTe 
poceftEmphyteufim  estiogoi  :oeigi« 
cur  beoe^um  conferatur  inuicb,coii» 
tra  regulam  ,  in»if^ ,  f  de  re^ui  juris : 
&  hc  quod  ob  favorem  concefTum  cft, 
in  difpcndiom  vercacur  ,  concra  regu- 
lam  fM0d  «f  graim ,  de  riguUs  jaris  ;im 
6.  merlto  conftkutum  cft ,  ut  aoteqoS 
dorainus  dcclarec ,  fc  vellc  cxcqui  poe- 
nam  commiiH>talispoeQanoa  incur- 
ratur. 

[II      Et  hinc  eft,  quod  nemo  ,  prcter 
ipfom  domioam » poceft  commiiTum,  * 
&  caducitatem  ob)icere  ,  uc  citacis 
inultis  notat  Caldas  citato  cap.  17.  de 
extifidttne  ,  mm,  16.  &  cap,  »8.  ftift», 
ss.  &  Auguftious  Barbofa  #»  c0l/eif, 
sd  ctf,  petmii  »  de  Uctte ,  mv.  ts^.*& 
telatls  plurlbus  ,Fragof  f»prs  numer.  7. 
quiacumtalis  caducitas  pcndeaca  vo- 
lunutcdomini,ad  tllum  cancum  fpc» 
Aat  eam  allcgarc.   Quod  gcnerale 
•      dSk  refolvic  Baitfabtuf  «pad  eo&dem 
Caldas,  ftatueos  neminem  pofleop*« 
•  ponerc  de  jure  tertij  ,eciam  cum  ipf<|4 
fcfto  induAum  eft  ,  quando  taie  ]\^ 
pcndct  avoluncate  illius  terti) ,  liccc 

•  oppofitoni  dicendam  fit ,  {{uando  ipfo 
jurc  indadtor  privatio  citra  alicu- 
jos  &vocema  cuio«  Tolmitas  ff  ei^da 
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fic,ucapud  eundem  Caldat tnt^tTi* 

raquclus  in  I.  Jf  ttnquMm  ,  virbfi  ^rever» 
tttur  ^Mtim.iiii.  Notac  autcm  Barbofa 
/*^r4,  cumSurdo»  quem  rcferc,qu6d 
declaraca  cadocitate  k  domino ,  quili»- 
bet  poteft  iltam  oppoiiere.Notac  prss- 
terea  Caldas  dicJt  cap.  17.  n.  17.  cun*  • 
Speculatore,  &  lafone.non  requiridc- 
claracionem  domini ,  uc  Empbyceufis 
excingoatoc  obfinltam  geoerationem  I, 
quia  tunc  czttnAio  EmphyteoOs,fc 
confolidatio  cum  dtjmfnio  dirciAoj^ftt 
cit  abfoluca  ,  nec  pendec  a  voluntato 
domini. 

Bx  diai»  colligit  Molina  djjjfvt,  h 
455 .  mmmer,  4.  quem  ieqoitar  FragoC- 
/sf.  0.5.  &  6.£mpliyteut«iin,qMiinettlic 

in  commi/rum,  perciperc  pofTc  ,  atquc 
efficcrc  fuos  ,  fruifVus  omncs  rci  Em- 
phyteutics ,  quadiu  dominus  non  ccn- 
cat  ezequi  poenam  €6mifii^&  foUim  to*^ 
neH  reftitoere ,  qoos  perceperit  ,poft- 
quam  dominu?  ci  pra?ceperit,utrens'.  • 
rfimittatjfiquidem  antequam  dominus 
ei  dcclarct,  fe VcIIc,  ut  pctnam  comiiE 
incttrrat ,  nondipittttEmphyceufim,^ 
cohfcquenccr  nequc  jus  pcrcipiendlV  * 
&  rctinendi  fruftus  ilHus.  Et  hanc  fen- 
tentiam  fcquuntur  aliqui  apud  Cald. 
de  extincl.  ca^,  »8.  num,  Cateruni 
ipfi!  Caldas  mohd  pfores  Doliloras 
pro coocrarta  refert ».  t.  &  afaf»o»<ah- 
quam  communireccdendgmnoo  efy 

■  af?irmac  <^.».<)  Eandcm  relatis alijs  tfil-^^ 
dunc  Dodor  Pctr.  Barbofa  in  l,div»r» 
tie,  8.  inprimc,  m,  %9,  f.  fe/ntt  mwrimeih 

.  U  Augudinus  Barbofa  im  esUeff»  Wr, 
feti$it,de hcito  ,  tiNm.  13 <.  Illara  eciain 
fupponic  Valafc.  dejure  Emphjt.  tj.  j^. 
num,  4.  quatenus  docct.fiErophytcura 
.fecic  expenfas  in  rc  Emphytcutica, 
quarum  c5penfatioeidebfatar,  com« 
l^jlfandas  effc  cx  fruQibus ,  quos  pe»* 
fecpic  a  punfto ,  quo  in  commifrum  in- 
cidic.  Ec  hasc  fecunda  fentcncia  mi- 
hi  videtor  probabilior  v  quia  Emphy* 
ceuta  incideosin  commiirom.amiiioil 
ipfo  jure  EmphyiBofim,  &  Kcec  non 
iacunrachaiicpoeDim  ^nili  depcnden- 

tcr' 
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'  ttt  3  difta  dedaftttone  dooiliii  ttit^ 
quam  coi%ditioiiie,attamen  poficatalt 
deciaratione  ,  rctrotrahitur  incurfio 
ad  pun^Vum,  quo  ille  in  commiilum 
incidit  f  quemadinodum  licec  poena 
pfifackmitbonoraiii  pofita  ipfo  iUre 
piopceraliquadcnmco  pendeat  afcn- 
tcniia.declafatoria  j  tamcn,  pofita  fcn- 
lcntia,  retrotrahitur  ad  pundum  co- 
iDifficriraiots,ut  hodteapud  ferc  om- 
seseftindabicacuni.  Eadem  aotem  eft 
eatioia^flsrenti.  Ec  ica  eciam  rciatis 
alija  fentit  Gabricl  Pcrcira  dtc7.t  decif. 
119.  ».  t^.  ftando  in  fententia ,  quam 
fequimur ,  quoddtdapocna  cotnmiffi 
incurricur  ipfo  jbre. 
.  Secundaqo«ftio,ntrikinfinitapr«« 
7«  dido  modo  Em  phy teufi>propter  com- 
miirum  ,  poflic  dominus  authorrrate 
propria  cxpcUerc  Emphyceutam?  Dif- 
pucat  latiflimd  hacdereCaldas^^rAr- 
tm0i»neyC,  ty»  kmim,  -18.  ubi  pro  par« 
'  te.  affirmattva  plurcs  allcgac  Dodo- 
ta  ttcn»'».  lo-  hanc  fcncenciam  cllcic 
communcm'  ,  &  in  foro  tcncndam 
propter  DoiJtorum  authoricatcra.  E- 
ao  de m  cenec  Glofla  i»  /.  s;  C0J.  dt  f ar# 
Bmfhythtit0,  verb»  yUfettere ,  &  ibi  la- 
■  IdniV.  tx6.  G\oS^  incAfit.petuit ,de  lo* 
c»(0fVerb&  ,  expelli,  Dccius  dicens  ciFc 
coromuncm  ,  cea/il.  t^C.num.  7.  Ju- 
.    lius  Clarus  diii»^,  Em^byteufu  ,  1». 
tibi  ceftacor  efle  magis  communem » 
Valafcas  dejure  Emp^t.  ^tt^e/l.  i8. 

dicens  efle  magis  rcceptam, 
Molina  di/f.  453.  »«'».  i^.  qui  aftirmac 
circ  communetn,  Ik  plurc&aIij,quosre- 
ferunt.  ^undamentumeft,  quia,  ubl 
•  Bmphyceufis  finitur,  continuo  Emphy* 
tcuca  aucdcftnic  poffidere  nacuraliter, 
quod  poffcflio  civilis  doraini  ad  fc 
trahat  nacucaiem,  uc  muUi  cenfencivel 
quia,Koec  non  definac pofBdere ,  uc 
idem  ValaTcus  fencic»  camen  cenfctur 
extuncpolTeiror  clandcftinus  ,quido- 
mioum  curbat  in  fua  polTcfllionecivili, 
quem  dommus  juxca  dodrinam  Bar* 
tholi  t'  ^JHtrdum^  mitm. «fi 
fefdttif^  &  aiiorom»  qoot  dcac  Va- 


lafcua/a^j  ,  potsft  iit  conttHettti  ex« 

peilere  propriaauthorttatc,  ficucpof' 
fcilbrem  violencum  ,  quem  cxpelll 
poiie  ^domino  auchorituce  propria, 
«oaftacc-Jr^  1.  §,  vim  vi,  &  1. 1.§.  ci$m 
igitmr  ^ff.deM^  imef^  Dicitar* 
que  inconttnenti  juxta  eundem  Bar^ 
tholum  ,  quoufque  vitiofus  poircflbe 
rcra  dimiccac.  Acccdic  ,  quod  in  d. 
l,  i.  ^cd,  de  jure  Emfhyt.  fatis  apcrtd 
hcc  Ilcentia  dpcnioo  eooceditur «  ibi » 
iicere  ei  refiUnt  mm  k frfdijt  Btnfdtjtei^ 
iicarijs. 

Monent  autem  hujus  fentcntise  71 
Auchorcs,confuUiusfcmpcrfaAurum 
domioum ,  fi  judieis  autboritate  uta^ 
tur.  Item  ceofentmuiti  apudCaldas»  . 

d.cdf.  17. n.  44.  &  Moi.  fnfr».^  tibl  do*. 
minus  femel  judiccm  adierit,  non  pon» 
fc  pollea  propria  authoritateuci ,  quod 
Caldas  iotelligit,nifiproteftetur>quod 
illum  adk,  filvofuo  fure  iogredieodi 
propria  authoritate ,  vel  uc  idem J)o« 
<?^or  additw.45.  nifidominus  judicem 
adeat,ut  fibi  auxilium  pra:ftcr,quo  fine 
fcandalo  decentorem  cxpcUic.Pr^te-  . 
•lea  nocaot  multi ,  tntcr  quos  Grcg.i  * 
Lop.  /.  28.  tit.  %,fert, f .  verhtfiBWUitdsM 
A  &  Gama  </f  r//;  4. ».  1.  pracdi^am  re« 
folutionem  principalem  procedere» 
nifi  Empliy  ceuca  fe  defendente,res  cffi" 
ci9tnr,  fie  flppateac  dobia ,  uc  quiaMicit 
fe  non  ceddifle  ^iore  fuo ,  all^ganda 
altquam  excufationem.  Namtuncju^i 
dicis  fentcntia  opu?  eft,  nc  dominus  ia 
caafapropriafibi  jusdicac.  Addo  tan« 
dem,pr£Bdiftaomnianonfolum  pro« 
cedMc ,  quando  Emphy  teufis  finica  dt 
proptercomiflbm  sfedetiam  qoanda 
ob  finitam  gcncration^- ,  vcl  aliam  cau- 
fam  eYpiravir,ut  nominacim  declarant 
valaic.Gama,^  Caldas  itcis  ctt.  cadem* 
qoe  eft  mens  canerorum. 

Prcdi(^is  ramen  non  obftanti-«/i 
bus,contrariam  fencentiam,quod  fcili- 
cet  non  liccac  domino  expellere  pro* 
pria  authoriuce  Emphy  ceuta ,  qui  inci- 
dic  in  cSmiflbm,  cenent  06  paucijquos 
cita(  Caldas  di00  ttf^  %p  tmm^  sj,  & 
Pdds  leqat. 
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Ibqurmr  imm.  u.  Tettent  ptkXtrez 
^  SylvcAer  verh  ,  Anfhft^s 

verf,  fe^tiHU,&  num,  M.verf  dfasrto,  A  n - 
gflus  'Oetb»^Etr.phyirn(li  ^num.  4?.  Elll- 
manucl  Barbola  inretKijJ,  td  Ordirt.  re- 
gurtt^lib,  4.  tir,  j8.     i.*#w.4.  Rebet* 

Inrer  cjuos  latilTimd  hanc  fententiam 
tuetur  Brittiis  in  cap.  potmt ,  4-  nirm, 
%t,  f$fi  ruedtum  ^(jrn.  tx.&ii.  &  Fra- 
goC##mitf^.  diff.  lo-  $.  I.  isr-  j.^^  4'  Mo* 

vtntiir^  cum  ^uia  «lioqat  fcqtiemur 
lcandala ,  &  txTLXi  rum  noaxim^,  qutay- 

liccrper  commifrum  dmitfat  Emnhy- 
teutaipfo  juretitukim  ,  &  omnc  jus, 
quod  in  rc  habebat,tamen  non  amittic 
po(ro^oii6  nacurar(6»  nequc  iftaiiomi- 
BoiicqttirioiraDcequam  rcmai>prchcn- 
dat:  quandiu  aurem  aliquis  rcm  po(]i- 
c!ct  jCtiam  fipoffideatiniufld,  non  po- 
te/t  Qxpclli  privata  authoritatc  ;  imo 
Aequc  pcr  judicem,  abfque  cognitiobe 
eaurat,  dcra  vitium  fpoUt,&  ctvilem  0« 
bligatioMiiiireftiturionisi  litxca  vulga« 
resregulas  juris.  Notatvcro  Cald. 
jT.  hanc  opinioncm  non  proccdcrc , 
'  quando  Emphyteufis  cxtinAa  c(t  ob* 
liaicatii  geiieracioiiem;.Nefci6  cameo  ^ 
ao  fatis  coiirequeiK0r«lHttmvid^.Harc 
iecunda  fcnrentia  non  carer  prdbabili- 
tate fed  tamen  prior,  ut  fimpliciie^ 
comunis»&  probabilior  cenenda  elt 
cnm  inodfeiKKidnibu^j<ihibiCi9.fiit  Cui<* 
jttifaiKlamentisfacittsefl  rcf^onfioad 
isiciones,  quibus  hflcc  nititur. 

Tcrtia  qu9?flio,quandiu  apud  do- 
minum  durct  jus  d(clarandi,fe  veltc, 
•C  Emphytenca ,  qui  incidit  in  cdmil* 
Ibtgn^amitcacEmph^rCettfim?  Rerpon- 
^atBald«ir^^r/>M.;>.  5.  fMrtis  prtH* 
(^.rmm.  t^..Giim%decif.\6%.n.  1.  Caldas 
dtexthfit.eif,  %%,  M.  \t,4^  tx,  in  fine  ^ 
Fragof.  ttmff  3,  difp,  10.  i,  ».  u.  ty.  & 
-.aiii^dla^arocafftnm  per  quinquemiium, 
quoeiapro  »nolipioiSi  doffllnum  pcrc-* 
re.ntEraphyteuta  rem  dimirtat.  Pro- 
banttfx/.  ».  C»d.  de  veWtgAith.  &  cem^ 
mifts :  ubi  exf«-c{Ie  habcrur ,  noo  pofle 
poil  quiBquofi^iupett  rem,  quas-iii  cd« 
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miffiimlncidft.  Vnde  imitiiafr^ff jof 
cottimifli  non  durare  poftik|lMiX)oeaf 

nium  ,  ut  multi  Doftores  norant,qiioi> 
refertCaldas<^.  n.  n.  AdycrtJC  aure^.  • 
Fragol.  d,  n,  x^.  verf,  nihiiemtpui^  fi  Cm^ 
phyteuta  noia-  folvac  p8HlimMiir|MS0 
atiquotAnnorpoftlHimino  quinquewv 
nium  ,quo  contra  jus  commil^  pro^^ 
/criptum  eft ,  poflTe  dominum  eum  ex-. 
peilereante  (ecundum  qumqucnniuw 
expletum ;  qt:iia't>Gena  caduc^tatis  Jsm 
piuscdmicti  pomft,  i^fife^ff^^eveelm^. 
^itg'  ''■'  ■'>  "i  . 

Quarta  qiiacftio  cft  ,  im-iim  jusexiv 
gendi  p*ocnam  comiffi  tranfcat  ad  ha;-^* 
rcdcs  dommi  >  qui  dum  viverec,  de  illa 
Bon  egit?  Rcf^tmdeb  negafcrvd.e]ccd« 
rauni&nceocfa,  quam  ccnentfGam^  '  > 
decff.xj.n.  5,  VaIarcus<-«w//»/r.  71 .  n.  i^; 
PecrusBarbofa  in  fimili  deteudo ,  \.p. 
l,  X,  mprincipio,ff.fel»t0matrime»te^itum. 
134.  "jerf  fed  id  ex fuprtdiitu^inuSB  mm^ 
tiy  verf    ptri  uti§inft  Caldas  ^rrjiM 
tincl.  d,  cap.  18.  i  j»iviM.tj«  tifyttetultf,.fi»' 
bi  alios  rcfcTZ.Gig^s  de pen//e>7i{'us  ^imJF, 
74. 0«m.j.  Emmanuel  Barbo/a  i»  remijf^ 
wdOfditnni4iitemfegittm  ,lib.  4.  tit.  j^.  m 
ffit*dpi»^mitm,%%,  Auguftinus'  Barboft 
MT  colie&,  ad  €«f,  fHitit »  ile  locato ,  n»m 
122.  Barbof.  linaoi.dffp.  xo.  i.fubn.fi 
verf.HndefequitHr  ,  ubi  alios  citar,  Ga"* 
brici  Pcrclra  f//  n^.  num.  8.^ 

10.  &  alij.  Racio  eft,  quia  BmphytcUM 
iocidens  in  c6mi/rum  non  amfccic  Bmk 
phytcufim,nifi  declarancc  domind,  * 
velle,uc  eam  ob  ralem  caufam  amlrrar: 
cumaucem  dominusnondeclaravcric, 
ie  id  velle,ceofccur  cdmilfum  remlfiflci 
&  ffc Jam  noii  pofliinc  6jos  hasrddet  iU 
lampoenam  exigeie.  Confirmatur  rif 
l.finAUyCod,  de  revocendfs  donatronibm , 
ubi  potcftas  revocandi  donationcm  ob 
ingratitudincm  donatarij ,  non  tran(^ 
fc  dd  liicteflbcei  donancis ,  fi  donaoa . 
filaic,  dum  viveret :  cadem  aacem  dft 
rario  de  poreflare  aufcrendi  rem  ab 
Emphyreuta  obcomn^um  adverfu^ 
dominum.  ^    '  "  • 

-  Iimicaa4a  vcco  eft  tradica  rcfolutio,  r$ 

at 
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■  ^mA  fHtMHt  i  ^hi^  dommui' 
ignotttVltV^pecratum  efle  tomr  if- 
Jum  ,  abtn  fciVit ,  hoti potuit  agerc  ,  ut 
benc  notarunt  Doi^orPct.  &arbo/a  nbs 
Juf.  Caldasrelercns  pluHttM  d^rtif  .iti 
ik  »7.  Ga^r. Pereifa d.  it. B. %tM cum 
tttilcis  alijs  Fragbf.  4?.  §,  i.  I.  quia 
in  hoc  cafu  tcffat  prif furoptio  ,  quod 
dominustacens  voluericrcnoitfcrc  jus 
cofnnaiffi.  Non  tnim  teofetu^  quis 
lemHlere  aHptoo  ^  «qoitti  tgoDrat  ^  vel 
«a)«spidkiatiLfio$iter  ikli^od  impcdi^ 
inentum  exigerc  hoh  poteft-.  Addit- 
que  Caldascumalijs  j  nnm:  x8.  in  du- 
bio  praBfumi  ignorantiam  in  doitiino^ 

c '  eic  regulai.  ijf,  a<  firikai^ns  j 
qttftm  Oloffa  ibi  ek  ilt|a  JoHtNit  too^ 
irtllftt,MoUna<//j^.  4? J. io.  cre- 
ditfotum  quando  Fuerinccon)eetiir;i\ 
quod  dcfundus  oolueric  exequi  poc  - 
tiam  comitkidi  •  fL^ik  poflTe  ejds  hsrt^ 
det  atf  e«oiploaedere  i  fecOs  autem  ^ 
^uatfdo  tates  icob|e£lu^ai  defuerioci 
Hoc  tatrten  fatis  ci  fupridiftis  con« 
fimdiCuf  i  cum  hoc  ipfo  j  quod  do- 
miAat  (l»eotct  de  fcommiflo-htond^ 
^ic  iin»li.HtArv4,  tiiai  poflet ,  iilud 
kemiiiinrccnreatu^')  ut  probacttmeit^ 
quaravis  hulla  alia;  hiljus  remiiTloniS 
finf  conjeiftur*.  lllud  potius  ad  nic- 
terem ,  fi  finccon)eftunf  ,duoddomi-» 
nm  VdtWfNtiequi  ^(xnim  wiiMStii 
tiiht         iUius  hisfedci  illlgq^  eii^ 

Atiam  iimitatiohcffi  ^Qhit  Gav 
^  bricl  Pcreh-a  dreis  dedf.^Wi^.  nnm.  li^ 
qu2  noh  vldectir  impro&^bilis ,  ^tc^lB^ 
heet  tr^Hiae  edtttmU  ft^i^i^nofl 
J)roccdat  ,  qu4iidiy  fca^atitita^  fncurfi 
6ft  proprer  vchJitlbiicfb  rci  Emphy- 
tcuticsc  abfque  confetlfa  domini.Quiai 
Jn;dichdtiattc  datur  qUsfeiiaia  <facccj^ 
ftvft^coiitf aViitit%f ,  quattnus  feitipef 
Bmp^tpufis  mat^cft  alkhata  ^  etiamf 
'  polt  mortem  dijhiim.  culus  confeh*' 
fus  rciquifcnctus  fijcrsrt  ;  &  idbo  liccf' 
fpfe  domini^s  nOt^iifec  aiiehsttidhtm' 
efe  ^gA^i  'fi  m^  H^  ajitobavtti; 


•rus  hititi  |fro  cdmmtfty  9|ere,&  riiei 

fibi  rccuperare.  Limitatdcniquc  praj- 
diciamrciolutioncm  Auguftinus  Bari 
boia  iMdtBt  <»p.f§tnit  ^£UcBt$,  itam, 
i»s|.  nifi  Ift  toftclri^  ^p^fita  er<i 
claafult  ,uc  caateiiiiifj^e  jure ,  &  fii  ^ 
ttoincurTcretur;  tunccoim  iait  poilc 
caduciratem  dcclarari  pci-Wfercdcs ,  & 
tontraliarredcs,  &  fuccdlorci.  PIo- 
rc{(|ue  Deiftores  prt^  liac  hmitaciond 
lefert.  Ott*«itt)idem  ktofti  oiiaiil 
cct,&cxdiccndi^  niim,  ^i  fiH^ 
ijtmcntum  con.labit. 

Qninta  qufftid  btftim  nuandd  7 
«RMaious  non  egit  de  cdmmiiTo  id- 
Vetfus  eOfttmltteotem,dgerc  poOtt^i 
verfus  e}u$  hacbedes  i  Vcl  fucceiforcsi 
cogcndo  illos  ,  hfc  t-cm  dimlttahJ 
propter  culparh  praEdeccfrdrts?  AtHr- 
macabfoiuc^  MoIinai//(34  drfp.  451.  H: 
^hpoa  IferoiaiHi  A Jiiftil , «t  Bu^ 
tum,  quos  refercDoAolrPcti^us  Barbcii 
fii,x.  p./.i.  inffr/itcipiii  n.  tjt.  ff.  fotut^ 
mAirjmoftet.  Ducitiif  esi  ritibhci  qiioi 
eKCioctio  Etbphytciiris  pi-opccr  cdm.- 
MflaQiradti-'fic  propri^  pofena,  fed  ciTd 
finitum  eOfit¥aaom  iit  aifpofitt^ 
Juri!t«ob  cdnditioncm  hfoh  fervit^m^ 
qtiamvisdependcntcr  a  vbludtate  Ad^ 
mioi ;  uode  «bi  domihusdcclaravcftii 
.  fc  ♦ifliii,  iic  cdriil^i^us  ob  eatii  caUfam 

taci^fit»tiftft  (DbiU^ff^l^tiimtiR 

cuura  eommiccemch^,  tiiiomihbs  grt- 
pfeyteufis  maheat  c3ttin(f^jl',  &  advcrful  ■ 
foccc/forfei  commitcentis  agi  po/Tic ,  ue 
&iti  dimiccant.]Piura  fuoddmehcaprd 
MiiltiteiAii  tfadaat  mfirtef  i»^r^ 

m^dVc^,  iijf:  *w.  'i|rfgfc^u^videi 

Wr  cam  niagtS^^rtjbafe^pirgfei-tim  p'rdf 
Kgc  r^no ,  cg jus  lifu ,  &  )X^\\6  ihlpci 
£t6iiirfcric  ihmibitanccr  risfolvfehdun^ 
efle  i  t^y^^tih  ttim  ihcu  rfan^ 
lidtd^  filid  [  fif&H^t^di  ,(}adcrin  dihc.' 
lit  conoeMdiie  Emfphytddticaiepei^ia- 
tiir  pa^lio  ,uc  rts  commitrathr :  pa^io 
alitdhi  ad  haBredes , &  concra  hietedc^ 
trarucat.  .-^ 
'  C^flifthifiitittillotiiifinj^ftl^ 

Pdd  )  tti^tiit^ 


II.  Pars  De  Emphjteufi. 


Jfctf.  i^.  n.  3,  ubi  aftirmat,  iu  quoti- 
die  pcadicarl ,  &  ded^. « 75 .  « •  diccns 
liaoc  opinioneip  folere  approbari  i 
Seoatu  (caoqoam  verioretn  »  &  magis 
commuoem,  Dodor  Pec  Barb.  d,  t. 

/.  i,  iufffitH.  ff.jelHt,  mtt.  u.  ij<.  Cald. 
de  extiti^l.<.\%.n.t^.  Gabr.  Per.  <^f//, 
%6.tt.  9.  Aaguft.  Barb.  m  <0ikB»  mI 
ppttiii  fdeUisis^  «•  I5.  FragoC  |. 
difi.  «e.  $.  5».  &  10.  &  plures  alij, 
^uos  rcfimioc,  qui  omnes  convcniunr, 
quaodo  di^us  dominus  ance  morcem 
cotAjpi^cnttsfinvityEmphyceoum  in* 
ciidiile  in  commiflom  •  &  tacait,  oott. 
fiofle  eo  mortuo  agere  adverfas  eiut 
lucceflbrc? ;  cu  m  co  ipfo ,  quod  cacuit , 
commiffum  reminiTc  ceofeatur.  Ad 

2uod  hcit  U  fm  ,  j.  C§d,  de  revMitd, 
ntit,  virf.  tiffiMeim  veri ,  ubi  a^b  ren 
vocandi  donationem  caufaiogratico*  . 
dinistam  hxrcdi ,  quam  contra  ha:re- 
dcm  dencgatur.  Quod videturfunda* 
ri  in  praefumpcionc  rcnaillionis  ,  co 
oqod  dooaos  tacueric,  dom  ipie  ,  vc| 
^ooatarius  vixic » ut  apparet  oz  di^ 
pro  pracccdcnci  quaftione. 

An  autcm  idcm  dicendum  (ic.quao* 
jr^  do  domious»  vivence  £mphycea(a> 
ixnoravitettm.ioddiiie  iooBioifliimjk 
Tariaoc  pr«di£H  DoAores.  Qjitdam 
e^im  affirmahc^ucPetrusBarbofa  cum 
aiijl , iquos refcrt  Mte d,M.ti6.  &  Frag. 
*  nbifMra.  £t  idem  >  licet  non  adcu  ex- 
preue,  ccnent  Valafcus  >  &  GamaiW/» 
tMmil^.  quacenus  abfolucd  affirmaoc^ 
l^onfW^x  caufa  c5niiffi  noatraoi^ 
irisconcra  fucccffores  commirtcntis , 
fi  domious  advcrfus  eum  non  egic,eic 
illp^eQCcalafohi^amenco  ,  quodj^dio 
adtNebanideliftinon  dacur  adveriut! 
liflpredeid^oqiientji,cum  quo  l^s  con<^ 
tcftatanon'fuic»pcrreguIam  /.  nnic£^ 
C»d.  ex  deliUis  iefnnBernm.  Quac  regu- 
^procedlt»  five  fciemer,  five  ex  igno^^ 
caBCla ,  quod  i^eli&am ,  dTec  cbmoiil^.- 
|iim,a^um  nbn  fueric  c5tra  delinqui-' 
C^^tem.  Q^od.0opponas,dl£i:am  rcgulam 
noofii^pcodjece^        yiHg  iiyur»^  - 


tuf  ipfo  jurc}  &fic  non  habcre  locurri 
in  p(ena  commi0i«  quae  ipfo  jure  incur* 
ritur*  Rcfpondec  Pecrus  Barbofa  d,  tt, 
13«,  licet  pQHia  «ommiiB  iit  ipTo  jure 
impofica,  actam^  noo  tocurri  ipfo  ioie^ 
oifipodquam  dominus  declaraveric  io.' 
vclle ,  uc  illa  incurratur :  quare  fi  ante 
calem  dcclaracionem  comoiicceos  mo* 
riatur,  locum  habere  mgulaoi  i^.X,  «ni* 
M  ,esqii^.deoegacur  aAio  akllwanB 
contra  hxredes  delmquentis,  cum  quo. 
lisnon  fuiccontenata,  fipocna  folum 
in  potcncia ,  non  vcr{>  in  adu  ,&  cffc-  * 
Analicer  al>  eo  fveiric  incurfa^  aocc' 
qnam  moiiereRir.    . .  • 

Alijverd,  quibut  accedo ,oppofi-.|9 
tum  fentiunt,  rcilicct ,  quando  domi- 
nus  commiirum  ignoravic  ,dumcom- 
mictcns  vtxic ,  polTe  eo  morcuo  agero 
adverfiisefus^cceflorem.  Ica  cooi  ap> 
li)S  fenticCa!das<^.  ri/).  tS.  nurm.^%,  ^ 
fqej.  Gabricl  Pereira  d.  decif.  xi.  nntn,^^  . 
&  Auguft.Barbofa  uhifapra,  plurcfquc 
alij,  quos  rcfcrcPetnusBaTbofa,/i(^.  unm 
ftdiOmm  MMi.tjtf.'  l^iclcur  Cal(^s  , 
Gabriet  Pereiraeo  fiipdamenco ,  qood 
pccna  comifli  non  exigicur  aftionccr 
delido,  qu^  fola  juxta  rcgulam  dtc7.  l. 
Mtucd  ,000^  cranfic  coptca  haeredcs  c6« 
mitteocis ,  cum  ^  Ibooo  fiii$  ^^ace- 
ftaca ,  fcd  cx  ooncn^laa£liooe  inmnih; 
qu£  a^io  fequicur  quemcunque  poi* 
feflbrem  ,  uc  idem  Cald.  profcquitur 
ff.gs.  Hoccamenfundamcncum  faci- 
ft  lefeilicur  aBacbofa»/W^r<,,  »«4^.138. 
qiiia  hcet  es  vi  i;opAmiAus  teqeacut  * ' 
Emphyteuta  pHfselbr^  id,jpropoiir'qood[ 
non  prsllitum  inci^itin  poenam  com- 
mi(R,  ut  folverc4>cnfioncm,  non  ven- 
dererem  incoofulco  domino;  actameo 
ineampoeoamincUUt.ex  difpofitione 
jbgri,<|ji^B.iUj|l^^  didam  culpa 
imponit,  non  ver6  ex  contradtu.  Et  ica 
celTaC  fundamentum  illorum  Do<Jloru, 
QuocLfi.fubfiIleret«  plan^  cocludcrer, 
4iceodum  IndiKiiiAd  fere  aAiooem 
ad  popnamcommi(It  tranfire  adfjcio* 
dcs,  &  contrah(rredes,ftvedominos 
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Difp.  VIII. 

pr«fact  Doftows  nbnadffliccunt. 
ti     Fundamentumcrgo,  quoducor  ad 
hanc  fcncentiam  magis  probanda,cft , 
<]uia ,  uc  jam  fupra  contra  adverfarios 
objiciebatur,pcenftCommiffi  imponi* 
lur,  &  incurritur  ipfo  jure:  a^lioautem 
ad  poenam  ipfo  fado,  (cu  ipfo  jurc  im« 
poficam  tranfit  conira  hasredes  dclin- 
quenti$,ex  communi  feocencia,&  pra- 
3(i,uc  pacecin  pcena  confifcacionis  bo* 
Dorum  propcer  crim6  [xCx  maieftacis, 
qux  quoniam  ipfo  jure  imponicur,  & 
incurritur ,  ad  hasredes  cran(ic,8c  ab  eis 
cxigitur.  Neque  facisfacic ,  quodPecr, 
Barbofa  refpondet,  poenam  commini , 
licetipfo  jure  Gc  impofita ,  non  incurri, 
nifi  poft  declarationem  domini  i  &ita 
ficommicccns  dcceffic  ,antcquam  do« 
minus  declarafrcc  fe  velle  eam  ezequi, 
cenfendam  non  clTe  pro  cempore ,  quo 
comiccens  vixlc,  tanquam  impofitam 
ipfo  jurei  fed  canquam  poftea  impon6« 
dam ,  &  incurrendam,  m  qua  procedic 
didtaregula  l^nBicd^Ctd,  exdeli^lis  de- 
fintlioritm,  Ad  hoc  enim  dico  ,  prouC 
aliascum  Valafco,  Caldas.  &aU)s  dixi 
imhacipfAje^,f»b<ifuJi,  i.  ».  69.  nimirfl, 
quod  quamvis  poena  cdmiffi  impofica 
ipfo  jure  nonincurracur,niftdep^dcn* 
ter  adeclaratione  dominiiaccamen  po* 
fica  calidcclaracione ,  recrocrahltur  ad 
terapuscommiffi  perpecratl  ,&confc* 
quenccr  ita  poceft  agiadverfus  ipfum 
commiccentem  ,vel  ejus  h2redes,ac 
fiillaftaclm,  ubicdtniiTum  cftperpe- 
tracum ,  abfoluc^,  &  independencerab 
ahquofucuro  eventu,  fuiffisc  incnrfa , 
ad  cumfcilicet  modum,  quopcenaprl- 
vacionis  bonorum  ipfo  jure  Impofica , 
licet  requirac  fcntentiam  declaracoria, 
ucadu.&effe£bualit^r  Incurratur,  ca- 
men  pofitatali  fencencia ,  ica  recrocra- 
hicur  adcempuscommiffi  criminis,ac 
fi.extuQcdelinquens  eiTet  re  ipfa  pri> 
vacus  dominio  bonopum,ucbene  poft 
alios  explicac  Soar.M.  5,  deU^ifm^c^t 
8.  ».  i.& 6,  ... 
%i      Itaque  in  pr^fenti  quftfiiooe  rcfol* 
vimus,fidoiBinus,viveQce  Empbyccu- 


Se<a.  V.'  Spf 

ta,  igooravic  commiffiimab  eo  perpc- 
tracum  ,  poifcagere  adverfus  cjus  hx- 
redes,ucEmphyceufim  dimittancr  fc- 
cus  aucem ,  fi  commifrum  non  ignora- 
vic;  quia  inhoc  fecundo  cafu  ceofecuc 
dominus  rcmifiiFc  culpam  commiccen* 
ti ,  contra  quem  non  cgic ,  cum  poffec  | 
&  maximc,quia hxccft  cooiunis  fcn«. 
tencia.quam  melioris  oocflc  Do^ores 
fcquuncur,&  praxis  hujus  regni  larai 
diu  recepic.  Nequc  in  contrarium  ur- 
get  fundamcntum  ,  quo  Molina  pro 
prima  fententia  principali  allcgacu$ 
indiftindt^afferuic,a^ionem  adpoeni. 
comifficranfireconcra  hferedcs  com- 
mitccncis  1  quia  refpondetur  negaodoi^ 
cxtindlioncm  Bmphyteufis  proptef 
commiifum  noneffc  poenam  Irapofiti 
propterculpam:concrarium  enim  fup«t 
ponunc  communicer  Doftorcs ,  &  pa- 
ccc  facisex  fuperioribus.ubi  non  femei 
vidimus  cxcufari  a  commi^ro  Bmphy-:  « 
ceucam,  qui cx  ignoracia.Vcl  fimili  caiJ*  ^ 
faculpanicollence,  itl  aliquo  dcfecitj 
Quo  fuppofico ,  cum  eit  caciturnitatd 
domini  fciencis  pcrpetracum  eire  com« 
milTum ,  inducatur  pra:fumptio ,  quoci 
camculpam  rcmific  {  vcl  cercd,  quod 
noluic  commicccntem  traflare  ,  quaft 
ab  eo  offenfus  cHcC,  confcqUCns  eft,  uD 
cciam  poenam  commiffi  remifilTe  cen- 
fcacurj  &  fic  quodnon  pofficeam  cxJ- 
gcre  a  fucccflbribus ,  cum  quibus  a:qH$ 
non  efi ,  uc  durius  agac^quam  cum  eo  ,  »  ; 
qui  peccavic. 

Benc  aucem  monet  Petrus  BarboC  f | 
d.l.  t.  t.p.ia priitcip. ffi  ftUtt  ms^ 
/f/wflA?/tf,fiquis  vclit  potrtam  Commif- 
ficranfire  adhxrcdesdelinquentis ,  ea 
utatur  cauceia  ,uc  cam  poenam  dedu- 
cac  in  cdvencionc,exprimcndo  in  coiw 
traftu  Emphyceutico,uc  fiEmphytc»« 
ta  non  przflec  ed,ad  qua;  fub  pocna  c54 
miffiobligatur  jipfo  fafto  Emphycei** 
fimamiccac.  Nam  cunc  indiftind^  ilial 
poenaad  haeredcs  cranfibic,juxta  coni« 
munem  fcnccnciara  ,  pro  quaplurci  . 
Doftorcs  refcrc  idcra  Barbofa  ,  quja' 
tunceaposnamagis  videcucdcbica  cx 
Ddd  f  coa- 
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5^  It  t^^s  t>€  Etnphjt^g. 


<p»dc4ivi\\»  aka  regula  /.  ««/r^  ,  cW. 

<A:  fioliUai)^,eKqwbus  habctuf ,  atttO' 
«em  c«<!oiKraftndari  hacrcdibub , 
concra  h^redcs.  Quod  vcro  Gabrief 
"PerttRi  aflcriC  titdf,  u^.  ».  ij^  juxra 
«iiaiTi ,  5c  ftylum  hutBS  regni  in  ormn 
^ficcffioAe  fimphyteuckraTcperiTi  hu» 
fafmodi^alftionein  ,  vcrum  non  eftt 
'oiti  •cflim  pltires  (fcnpturas  concra» 
•^xxi  Etnphyceurid ,  in  qoibus  cahs  pa- 
non  habebacuT.  V nde  ,  Cttm  Cifus 
eccuiirorit  ^  «nfpicienda  cft  fcriptura 
CO0€ra6^es  i  &  fi  qcridem  ejufmotii 
^^io  ihe»  ftierrc  rcperca  ,  cunc  a^io 
«d  pornam  comjfli  indiltin<Se  ad  ha^- 
♦cdcs,  &  concra  hcredes  cranfibic  ,  uc- 
908C  ntiagis  dcbica  cx  convcmionc, 
\ta,m  c%  deltdo, 

Vtrumquandononcomperit  adio 
atlpoenzrft  commiiTi  conrra  haeredem 
commircencis,  compecat  falicm  ex- 
cepcio ,  ica  ut  dominus  poflit  per  ex* 
eeptioncnn  repcllerc  haredcm  Em- 
^yceuftm  petcmcm  .»  Affirmant  cum 
MiTS  Barbofa/if^ri , ».  155,  &  Caldas  J, 
ii.infint.hx.  magis  placcccontraria 
fcntfcnria ,  quam  probatGabricl  Pcrei- 
ndecifii,  n.  9.  quamvis  d.  dttif.  irj» 
»•14.  priorem  fencentiS  aflirmacivain 
ttmple^actir. 

<  Quacllionibusprajcedcncibusaffinis 
cft  illa, ucrum  Emphyteuca  incidcns in 
<Jommiffum,  non  fibi  tancom  noceac» 
•fcd  ctiam  ruccclToribus,  fcu  i js,  ad  quos 
firtiphyteufis  aliis  deventuraerat;  iti 
•Wt  eam  petcre  non  poffint ,  fi  dominus 
caufa  Commiffi  delinqucntcs  cx- 
qftollsrc?  Scd  jam  huic  quseftioni  fadsfc'- 
^mus  diff^.  i.ft^,  j.  f .  f  ubi  cam  affi^- 
.  '1S!Kitrv^?rcfolvimus  cum  communi  fen*- 
t^^fltta » nifi  dolofc,  &  arilraoffaudandi 
^uccdTorcs  commifrum  fucric  apoirct- 
'forcpctpccratum. 

Scxta  (jaa?ftio,  utrum  maritus  finc 
'  tl*oriS  conlenfu  portit  rcmiccere  com- 
''miSumif  Rdpoadecur  affirniaciv^  c\xta 


Caldas  de  rteirwr«t^,-  rt.  #.  t^. 
'Arjafuus  haboc  adminiftracioncra  bo-  ' 
taorum  ,  ctiam  ad  ipfam  uxorem  fpe- 
<Aantium  ,  parapbcrnalibus  tantijtn 
incerduin  exccpEii  r  adnmnUifacor  au- 
tcm  praEjudicare  potcft  in  acquircn- 
dis.uifit  per  Timrffioncro  commiffi, 
^axtm€ubipra;|udicium  cftlevc  ,  ut 
«fle  folet  inpr^iem» ,  cam  rcmifl^  p<«* 
«acoarm>iOi,  ttckMancur  OKmia  Jura 
-dom^nictfha,  ^uaf  ^arpiflimc  caiftuo* 
'dcm  valciK.  Vi^de  hac  rationc  ctiam  " 
«utol-minoris ,  &Ka:latusEcclefi«  rc* 
«nictcfc  pof8ucc<)m"i#um,in  quod  inci* 
xlic  Etnphyrearaimnforis  .vd  EcclcfiaCi 
•cujus  bonaadmi«ittirattt,iftnotat  ident 
Caldas/«#.<^-<5*/«;i4^     a7.Qui  catneri 
tium.fequcnn  advcrtii  poflc  minorem, 
A  Ecclcfiam  rcfticuiadveriusea ,  qu« 
tucor,  vcl  Prajlatus  ncglcxerunt  aCqui-' 
*crc  4  <juO  innuic  ponre  tcftitui  advcf- 
■fosremirtionemcotfimitfi  fa^iamatu- 
torc,vdPr2;lato^  fi  rittone  illius  ali- 
•quam  i«fioncm  fcncitf nt ,  Wr  ^juia  plu- 
nslpforura  inccTeraccommiffum  nora 
femiKi.  Ccceraitvquoddeprclacodi- 
<ftam  «lljpdffc  »b  «o  commiflum  re- 
iiaicci  nonica  indiftimfld  admittit  Bric- 
tos  im-c*f>.  patnif^     ».     4.  dtlixgt»,  & 
nonnulli  id  fimplrcicct  neganc  apud 
tragof }.  dtfff,  lo.i.j.  »«f»».ti.  rpfe 
camen  vcriiispucac,poflfe  pra-latum  re- 
tticcerccommiifum  IndiftinAdjEccle- 
liam  auiem  hahcre  refticutioncm ,  fi  (e  - 
iefam  fcntiac:&  alioi  pro  hac  fencctia 
fldduciCv  v 

Scpik»a  qaa*ftf6  cft  circi  caufam 
«xcufantcm  a  commiffb  h)  gcnerali 
acccptam  ,  qualis  rtfmirum  caufafuflR^ 
«iac  ad  ejufmodi  cxcufationera  indi^ 
-Cendain?  Refpondctutfufficerc  quami. 
iil!>eteaieifameti^mcoloracam.  Ita  Ga- 

deeif  141.  n.  decif,  i6t,  ntim.  i; 
ViMfoM  ^ct^fntt.  i\.  M.  14.  fne^  tithcl 
V/K13.  4.».7.&.Reynofus  «bfefo.  5^, 
•».1«.  tibi  pro  eadcm  rcntcntia  rcfcrt 
Corbulum  dt^rtvat.  Emphptwfij  ob  fnin 
]f9imtkm  cgHfinem  ,  «•/  ly.  timitttt.  17.  ' 
*:i^Prbl)acuf,  quia^uartibctcaufacd- 
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|pliflkdir6irajr^  (nd^AA)^  tif  fumlrur  ix- 

l.  i^itar ,  tftrf  ijf  f  enerxiiitr  ,  f.  de  li^e' 
falt  CAvU ,  ibi  i  quotJes  tfitjs  juffif  rsti*'^ 
^tt^MiuJm  t  vel^non  \a{iis ,  pne  CAUidi'> 

hc^  jAfiis  rMiMthtu  ^  ff.  \dr^yif^eu  i*\iioitl ' 
&iAlc.xao(icr  apud  Ganidm  d,  dec.  268; 
«.  1.  facit  quod  moncc  Baldus  coKfiL 
4.£V.»-  i;</M«ii>^afli2reDS  dgcndum  cXo 

feMdifit  qui&Aiint  betiignUas  .,-&  gracU 
oAuf :  eadefQ  aucem  dlratio  de  Em** 

phyceucis.  Ex  hoc  gcnerali  principio 
rouka  in  praxi  urilia  infcruntur  ,  uc 
quodexcurabtturk  comtniiTo,  Qui  icoi 
fimp&ytdoddiiii  "vepdidlr  tiicoQfultor 
domino,  V0lD'oo>iblvit  peorionem  alU 
quibusannis,  cum  mcrico  dubicarcr, 
an  rcs  VL'l  contradus,  cx  quo  ccneba- 
tur,eflec  Emphyccuticus,  vel  potius 
cenfiiaUs^.t1cetcaiidem  probatam  iue- 
svrefleEmphyceucicum ,  ut  tener,  & 
iudicatam  xiSest  Gaina  ^Ueif,  yt. 3, 

SECTIO  sexta: 

%jid  quem  fpenent  fru^t  ftnimtti 
rti  Emphyteuticd  ,  quMdt 

Hmphyieufis        '  :  " 
-        '  fimiuri 

SVb  hae  «lucllionofres  pociiSti^m 
caras&DoAonbus  diftinguuncur, 
acfcparatim  agicari  folsnc  ,  quos  hlc 
cciam  fingillacim  expedicmus.  Primus 
eft,  quando  Emphyccufisfinicur,  &  re- 
ii^ercittiraddointQaih  per  mortem  oI« 
cimi  fimphytetttaB,acqata  ineo  func 
fiTi\x.x  generaciones  ,  pro  quibus  erac 
conccffa,  vcl  non  rupercft  alius,ad 
quem  )uxca  invcfticuram  dcvcnire  dc- 
beat,  Secaadas  eft  ,  quando  Emphy- 
tedfis  fioicjar ,  feu  amittitur ,  pei  c6mi^ 
fum.  f ertias,  quando  mortuo  Emphy- 
teuta,  non  regreditur  Emphyceufis  ad 
dommu,  fcd  cranfic  in  fequenccm  vo- 
catom.  In  quibus  omnibus  dubicarifo* 

ler.  aii&eitAus  lei  Emphy  ccuticjB  cao« 


a.  VI.  f  i.  59jt 

tempo^pendenteS  peftt^^^Md  ipi 

fum  Emphyteucam  ,  ik  ejus  hacrcdcSl 
vel  f»OCius  ad  dominum  ,  vofgljum^ilt 
que^  Emphyccufis  tranfiti''  H'-  '^  '^  ^v^ 

'X/ld^ufmpertineant  dtdi  fru&dif 

■  '•'■^uando  Emphvteufts  reverftm"  ^ 
$ur  ad dom  num per  /  '■'■-  '    '  -^ 

•'  =•  •    tHaiil     '  »y» 

v«,t-'i  .  ■'■       vj^:»,.; •«•»'■'•■»« 

•«;.•»•  9.  ■    '  ■  '  .  ''^ 

■    '  ■  ■■  '■'    '■  ^  .  r.^^\^:^-^'^ 

SVMMARIUCH.  '■^'^ 

.  .    .»    .    '  ;.\  \ 

Tiehere  in  hocctfu  fruHns  ptwieutis  fe} 
Bmphjteuticif  dividi  iater  demiud^j  '^ 
hdredes  Emphyteatn  defunifi  pro  rata 

,  ex  qu9  Smphyjemts  iUf  AMno  ccepit 
funiwn^  (plere ,  uMtthtUiJeutiem  i  ^ 
kmfumigmemts*  n,  tt* 

VeHw  teanen  fenientis  ejt\  W^/^ieti» 
ftrtiinft  im  ftUdum  ed  dmtitium^  dhmi 

^tteU  ufusfruiiM  extift^aituf  ^  pertH 
mentmn$u$fruQttt  tune  tempms  pended^ 
tes  ad prepriet4rhMni1t,9^^-  'J  . 

fruSus pendentes  ti^itnfeMUtetUkiuiniiH^ 
inquem  ipfd  tratjfit.  n.  ^x.  '  i 

JFruifus  fundi  dotalis  pendentes^  ifnsni^ 
ttmtfimunium  fepsrdtur ,  iividuntur  inte^ 
.  tMtritumgt^uittrtmfrurstdteniporis ,  M 
mafhus  onera  mttrtmtui\fi^tHmh,Mfiitm 

eJldefruaihusjmfet^umm^umtuH^ 
UHts.  n,ft,  '  ■ 

NlmttutumfrultusndturaUs  Je4  etiam^ 
fndtsfhisUs  fendeimts^  ^fuftdt  fiududr  J 

itel  Bmphyteufts  fnitur  ^  fersinent  ad  dtJ^ 
minum  :  jolnjt  iamen  deitenf  hdreditut^ 
fiudatarij  ,vei Ernphyteuta  fnmptHS  ,  ftoMT' 
,  infemtnando^  &  excoUnit  ftndo  im^tt^ 
dil,n.y^.  •  ■  ■'.  \  :■ .  1 

jSa^dieitnr  im  fidaihtnti^lkii^tf^. 
tendi  tempus ,  tfuo  pereipiuntur ,  ffii  letiMm 
qmocurantur  tplumfrueedsttisitifu  dttif* 
n.9^.  •.!:;-•••'■ 

'  1»  nltimnt  Smfhyteutu  fimdum  ioct^ 

vtrtt^ 


S9^ 
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vetit ,  ^  f-e€fptt-s  ^(HfitHtbus  mortuui  tfl, 
*.nt(qmimfruiius  ejfcnt fefctp^  ^  pertinent 
ifil?  /*ft(fj!!.^\VetpnfionfJt  .i/^J^liMiw/Ai 

tettistnr  h£ra  EmjmjftfiHdt^iii  ftmfifittt 

rtccperat  ?  n.<^^. 

JPeni^uts  JkhrogantHr  lec»  f  uciurtm.r^' 
U0nt^u»ritib  ferccptorum^  vclferiiff.i^ndo'. 
nmf^lntnfnnt^  ibid.    '   '  ' 

Si  fjdreSr  uliimi  Empfijteutjt  refinent 
rem  EmphjnuticAm ^donec  fihi  foiv.\nttti 
ntelioi\imfnta  Ad  fe  fjieii^ntia  ,  &  iaterim 
fercfpidt  fruciits  ,  era»t  pendeutes  ^ 
*  ^MMtU  Empfjyieufii  fiuit»  efi  ,  tenetnr 
tmfnt^itnm  iUis  ifft^meUntmentn^  tt, 

f/f  «w  id  preceddt ,  eti.-ttn  in  frticii^tts, 
qairffpoifdtnt  tslibttJ  metitrmenij^ ^ 
97-&feq,.,  .    '.  .  .  ♦  . 

:     :•  .    ■  ■•      «...  .N.         :  »• 

18         Uod  actiotfc  -ad  primum,  ca» 
V^..fiim#  quando  Etnphyteufis  per 

mortem  ultimi  Emphyteutx- 
ad  4ocninum  revcrtitur,  nonnuUi  fcn- 
||uiHi  debcrefrudus  pendentes  divi> 
di  Inter^pmiQum,  &  hsredes  Emphy' 
C^fiue  piK»«racatemporis  illius  aoiii«ii|- 
dpiendo  computationem  anoi  a  tem<« 
pore  ,  quo  Emphytcutfl  cocptc  colcre,. 
&  curarfi  fundum.  Hanc  fcntcntiam 
exiAimac  vcriorem  Socin.  tn  /.  divtr^ 
it^i%.inffiit«^,ii,  l.ff,felut,m«trStff^' 
CurTiraqucl.  fth.i.retraff,  ^-^^.gitff.^ 
».t.  &  Molina  lib.i.  de  pfimt^en,  c.u, 
t^,7.  Suadctur  prim6,argum./f.v.  ind,. 
/,  divortiO  yinprincip.  &  tex.  in  l.fruiluSf. 
7,  &  inl.fi MlienMm ,  f.  foltit,  mt^im.  tnm. 
fiiitiU,  ^inbci^^habietuf  friiidos  fundl  do* 

*  talis pcl^iitntes.quando  matrimonium 
(ijparatur  ,  dividendos  cflc  prardi(fio 
modo inier  matitum  ,  6c  uxorem,ut 
icilicet  pro  ra^  anni,qoo  maritosfiifti* 
anic  oMkrasiatrimooij,  fru  Aus  ad  ma- 

*  ritoM  pertineanCt&reliquumdebeac 
rcftitui  uxori.Sccurido  ,quia  iniquum 
e/Tecfi  Emphyceuta,qui  totoferm^an- 
0O  in  cxcolendo  .fwodo  laboravit ,  fro» 
aibos  e|ardem~#»^iomoino  privai«: . 
tnr«      ,i6dikni  flrs^nienco  Ucrnia  t. 


\,i  f)is  cenfeqmnter  ,* ».1©; W  fnediam} 
tti.  fjic  finitur  lex  ,  concludit,  fi  fcudata* 
ri*is  deceffic  pcndcntibus fru<5iibns in-  . 
dtiftrialibas.hdaadillum.pertinese  pr» 
ea  parte  temporis ,  qua  viiir;««iim  Ihn 
bcns  utile  dominiun»>fui)dom  cpluio*".  * 
ric,&  fervitia  donrtinoexhibberirjreftC 
tio  dcnique ,  quia  fruaus  ^induftt-iales-  * 
vtdentor  percipi  toto  tcroporc,  quo^.  ^ 
cuidntur^  \itfer  \teit.  4ii4»  A  Wiiwryik^f 
ntnfolum ,  tenent  ireitalsiAr/»^.  Socin.  < 
in  l.  qui  Remd,  in princ^n.  x\.ff.  de  verh. . 
fjritg.^  ^\  QnA2t\.refpenf.i}.  n.  i.  Erga 
iuemadmodum  frudlus  induiiriaics 
jwj^firccpti  fpedtanfc-adEbiphytcuti, 
Ycl  ejus  hsredd»,  ica  etiam  ipedlancl 
pendentes,  ut  rcfponderit  temport»* 
<iuo  Em  phyteuta  coscuravit,  Gum  pra- 
pcrccptis  habeantur. 

Verior.  nihilominus  fententia eft,  •  • , 
diAos  fruausincaiu  propofiro  fpeAa*^- 
rein(bliduro  ad  dominum.  Icaienri*»- 
unt  Barbofii  in  d.  l.  divortio,  8 .in princip^ 
%.  f.  n.  ip.  f./fi/ut.  mAir.  Valafc.  de pMrii^ 
Si§n,  f,  31,  /r.  7.  &  Fragof.  tom.  5.  difp, 
1».  4.  .1.  fiA  nim;  1,  «rr/.  fed penfiones, 
Quibus  in  fin-tili  confbnant  Caroios 

Molin.  in  confmtud.  Bnrgnn,  tit.  %.  ^,. 
I.  gioff.i.nnm.tt.CovAT./rb.  t.var.  refol. 
c»f.t^.num.t4..C3itasieiectf  ^^0.  num.  %. 

alii,dum  afleniot,quod  quando  feu- 
dum  addomioom  revcrtitur ,  omnes 
frudus  pendentes  ad  ipfum  domiour^ 
fpedanc  Juxio  tex.  ind.  §J)fs  cenfetjuen' 
terjxn  fecunda  opinlonc  ibidcm  relara, 
quam  dlbontmagis  ^quam,  &  iopraxi 
,  feqoendam,  rejeaa  prima  aflereote,,  & 
fcudum  vacet  per  mortem  vaflalli  poft 
Kalcndas  Martij,  &  anrc  fincm  Augu- 
fti,  pcrtincrc  didos  frudus  ad  harc- 
dcs  vaiTallidefunfli  j  fiautem  vacec  a* 
lio  tempore,  pertinere  ad  domioom  ;  ■ 
.prasterquam  ubimoribus  regionia  te< 
ccptafuerir. 

Fundamcntum  eft  primo,quia  Em»  ye 
phyteuta  regulari  dcbetinftarfrudua- 
rlj.tOtfentit  Specolac/ir. 
n..\9,  validumque eft  argooicntomdo 
fktvftuarioadEmphytcntam ,  uc  rradie 

.  lafoQ 
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lai^il  in  1 2.  n,  ti.Cid. dtjMe  Bm^t,       Nec  obftant,  qu«  pro  pfiofl femen^  fi 

&  ia  prdlHd  feud.nHm.  t8.  Dcc  Anth,     tia  adduda  funt.  Ad  primum  namque 
quirem^  nnm.^.  Cod.defacref.  EccIe/.frU'    ^  rcfpondctur ,  non  valcrc  in  pr«rcnti 
dus  autcm  pendcnics ,  quado  ufusfruo 
ftoseztinguicur ,  (eu  Chiftaartuf  mori- 

*  Ciir»  noQ  percineot  ad  ipfum  fruf^ua. 
ciom,velejush2redes,  Ced  addomi- 
•nuro  proprictatisi,cum  qua  ufusfrudus 
confolidacur,ucprobactcxius  //;$.  is 
wrp,  Infi.  diumm  iivif,  &  in  l.  difnn^  • 
Af ,  j^.  ir  nfnftBfh  >  dkquc  rcccpta 
conclufio , uc  OOCat  Barbofa  nhi fufra , 
exCavalcantc  tr,tli.deafttfru(f»  mulie^ 
ri  reliBo ,  n.  114,.  Nec  fatisfacic  Socin. 
I4c9cit.  pro  priori  (cnrentia  dicens  , 
Bmphy^BftOn  plm  furis  habere  in  re , 
qiiam  fiMiftrium ,  &  ideo  non  valcre 

*  argumentum  a  fru£tuario  ad  Empby- 
tcytam.  Nam  bcne  ad  hoc  replicac 
Barbofa  d.  n,  19.  &  Valafcus  d.  c  31.  m, 
s.  In  prsfenci  cafn  efle  argiimencam 

■  yalidum,  quia  codem  utrobiqoe  eft  ra- 
tio;  fiquidem  propterea  finito  ufufru- 
Ctu  pendcntes  fru6tus  pertincnt  ad  do- 
minum ,  quta  ufusfru^us  coofolidatur 
«nm  proprietace ,  d.  §.is  verc,  Jnfi.de 
ftrumdivif.  QuaB  raciopari  modomi- 
litatln  Emphytcufw  cum  <?a  finira ,  uti- 
ledominium  ,  quod  ad  Emphytcucam 
rpe£);abat ,  cum  pcopcietate  confoli- 
detur ,  ac  in  hae  mlceria  eft  notiffi-^ 

mum.  - 
I,    o  Secando,&4priori ,  quia  fru£tus 

pendentes  cenfencur  pars  tQ\J,fru^us 
fendentes  ,  ^.^i.f.de  rtt  vendic,  ac  pro- 
;  iode  foleoc  percinefe  adeum,in  queqa 

ip&ittiXXukaLtLfqmsfciens^\%.ii\\A 

Bald,  i»  frineip.  C.  de  reivendic.  d.  f . 

$s  verf ,  Infl.  de  rer.  div'if\^\X.\y:  cum  fi- 

nica  Emphyteufi,  nullumrei  Enaphy- 

teutic^  dominiuni  cemaoeac  pcneS' 

topbyteutam,vel  eiaslucredes  fed  co- 

tnmficiMsnetdominu ,  qui  exlnde  jam 

non  habet  folum  dominiu  dire^ium, 

fed  etiam  utile,  quod  antea  erat  penes 

Empbyceuta,  confcquens  eft ,  ut  ad  iU 

ittcp  ociam  toiroUdu  pertioeanc  firuftus 

tpeindeoces  tpfias  rci ,  &  nullo  modo 

«d  BmphyccocaBi»  velejiisiueMdfis* 


argumentum,  quod  fumitur  ex  d,  l,  di' 
^ertie^infrincif.  &fiwnlih.vh\  deddi* 
Carfini^sdoulesperttnerc  admaritfi 
pro  rata  tcmporis  j  quja  hi  frudus  non 
fpc(f^ancad  maritumrationedoir.inij , 
quud  in  fundo  dotali  babeac,  (cdrati- 
one  onerum  matrimonij,  quae  luftinei^ 
ut  adverciC  Barth.  in  d.  l.  dlvortio ,  ii^ 
princip.  n.  it.  fic  Socin.  ibiJ,  num  7.  Vn- 
dc  quavis  maritus  frudus  docales  coi]!'- 
gac,  &percipiat,  nonfacit  cos  fuos  ir« 
revocabiliter ,  nifi  proracac£poris,qao 
onera  matrimonij  fi]ftinuic,&  reliqaos 
debet  reAituerc  ,  ut  conftat  ex  cadcfn 
/.  divortio ,  §.  interdum ,  &  l.  unica  ,  § . 
cnnnfne  C§d,de  rei  uxeri^  *^ione,Eca  phy« 
centa  ver6  oon  ficit  frudoslitds  hitid^ 
neoneni,(ed  ratione  tituli,&  utilis  do- 
minij ,  quod  inrehabet.ucin  fimili  de 
feudatario  habetur,  c.\.§.  fin.  Irjquib/te 
cAufts  fendu  dmittatur.  Ec  ideo  cum  finica 
£mphyceofi,cefieciUnd  domlofoOr'^ 
fimpl^rteaca,nectranreat  adejus  hae- 
rcdes,  lcd  rcvenatur  ad  dominum,ad 
huncetiam  ,&non  adEmphytcutam,  : 
vcl  ejus  h£ercdes,fpeAanc^duspcn- 
deocesjjfiqMid^mcrsinfeooc  cumjpBl 
,ieVj8^fPtefi  det>enc  )fa^00m,qui 
Irei  domlnos  ^  §*  iiem  ^k » imf^dk 

f^,divif 

Ad  fccundum  refpondecur  ,  illud*^|; 
argumentum  non  eiTe  cfficax.  Quia .  , 
io  primis  nibll  probaC  quoad  fiufto^ 
naturales ,  qui  fcilioec  ablqiie  allaiio^ 
minisinduftria  iponte  fua  nafcuntur  .* 
undelfernia  ineodemargumentoadr 
dufbus  leceibid,  citdte, non  negat,  imO 
ezprefleadmiccic,hosfruAaspefCinerO 
in  Ibtidam  ad  domlnum  feudi ,  fifanfi 
pendentc^,quando  fcudum  rcfolvirurl 
Deinde  non  probat  etiam  quoad  firu- 
£bus  induftriaies.  Nam  quod  Emphy- 
ceoca,  vel  fisodacarias  fbndum  excolo<- 
erit,  feminnveric&cfolum  probaceoa 
laborcs,  &  fumptus  debere  fol  vi  hsere- 
dibusipfiusculcofis^jaxucegulam ,  /, 

fruSlns, 
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•   fif^fns ,  7'  ff, Jdat»  marim.  non  autcm 
\  quod  debeant  aliqnid  lucnri  e.x  fruai- 
bus  pendencibus ,  qoi  fimiil  ctim  le  «4 
,domtnum  dcvolvuntur. 

^4  Ad  ccrcium  rctpondctHr ,  licct  tcx- 
tusinilJo  ^  HM  j»lum  ,  fatis  probct, 
,quod  io  fia^bui  doii  folum  atceadi- 
tur  ceqipus ,  qiib  percipiDixtir ,  ftd  & 
'tcmpus  quo  curantur;  ita  uc  deeis|>afw 
ticiparedebcacqui  cos  curavit,  hcct 
pon  pcrccpcrit ,  ut  tbtdtm  declaranc 
raul.  Caftr.  m,  u  Aretin«  tUtm  /.  divtr" 

itemfi  mites.eid,  /.  &  facecur  Barbofa  d, 
/•».«.  8.  accamcn  ucidcmBarbofa ,  &; 
y alafc.  ubtf  .f. «. ».  advertunt ,  dcbcrc 
pam  •decifionem  reAringi  ad  cauiam 
dotit ,  de  qua  ille  teittts  loquitiiriiii 
qua  verum  e/l  non  (blum  acceaditem- 
pus,  quofrudus  pcrclpiuntur,  fcd  cti- 
am  quo  curantur ;  cum  in  caufa  dotis 
Iblttmrefpiciatur  adonera  fupportata 
|>er  oiarituffl,  atdidumpfti  enracau- 
fam  vero  docis  actendttBr  tcmpus ,  quo 
fruduspcrcipiuntur,  ira uc  folumfpc- 
.^ent  adeuin,  qui  tunc  tcmporis  cft 
doniinusrci^ucfatisprobacum  cft. 
5f       Hinc  ooUiges  prtmd ,  fi  ultimus 
.  Pmphyteutafundamlocavky&ibitiai 
rcpcpicpcofiones ,  ac  poftea  pcndeoti- 
Pu$fruaibu8dcccffit,ipf(Mfruaus,  vcl 
penfipncs.pcrtinerc  addominum ,  ad 
qucili  Bmphytcufis  rcgreira  eft,  tcne- 
^quc  hacrcdcs  Ecnpbyoetttte  lefiiodo. 
^condudonpenfioncs,  quas  dcfun* 
«tus  anticipatas  rcccpif,nulIo  habito 
lcfpeAp  ad  tempus,quo  vixic&patien- 
P*5  Watipoi  pr«ftic|t,  oc  m  cerminis 
paditValafcusi/.f.3i.».fa.&  iofimi- 
ji  Gigas  depenfiem.  f.fj./fivr.ttbteaSa- 
iiceto  hanc  gcneralcm  racioncm  po- 
£jF » ^ f*9<i  pcn  fio  licct  prius  foluta  fit , 
nineB  (Toliiu  cft  habico  refpcau  ad 
fruaus  percipiendosi(Sc  tded  hidbenda 
cft  ratio.  &  refpeaus  M  fruAos ,  ut  ad 
illum  fpeftec  penfio  ance  ccmpusfolu- 
W » ad  qucm  fpcdarec  teinpore  mor- 
ivs  peBfionarii  noodum  foIuta,nccexi- 

gibili^ttt  fic  pcal^.(m  ^auiwn  iGia». 
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rogccur.  Adhoc  cft  cextus/*  difi.  l,  de* 
funad,  15./.  de  ujufruau^  qucm  ad  cun- 

dem  fenfum  cxplicac  latd  3arbofa  M 
/.  divmt,  ^.t.F.imffimcif^Jtikm^^^,  & 

J*i1'ff«iminrim,  ... 

CoIIigcs  fccund^ ,  fi  hacrcs  olrimi  H 
emphyteut«retineatrcm  Emphytcu* 
tica  donecfibifolv|inturmeIiwam£. 

ta  ad  fefpeftanciaAinterim  pcrcipiat 
truAus ,  qui  crant  pcodcnrcs ,  quaodo 
Emphyccufis  finica  cft ,  tcncri  compeife 
farc  cumiilis  ipfa  mclioraracnca  ica 
utcomputencor.in  mclioramentorum 
foIutioncm,veltoMem,vcI  partialcm. 

tfudtus  liabcnt  tcmporc ,  quo  pcrcipi^ 
untur  ,dtduai$  tantum  impena$  faftij 
inettciiiaii4is,&colIigcndis.  Ratio 
l«tei,qoiacam!ufht«ttromnino^^ 
tincancad  dominum ,  boUaft  eft  iSi- 
ius ,  quoharcsEmphytcutafibi  polBe 
eos  percipercnifi  compcnfationirnro 
-^^'*°Jfo"s,quaBdominus  folvcre 
™«Br,  Coofirmacur,  nam  didus  hrt-  ' 
rcsretuicnt  fcra  Emphycenticam  & 
percipienseius  fruaus,  poftquam  Em- 
phytcufis  rcgrcffa  eft  ad  dominum,ha- 
bctfcutpuruspolFcirorbona  fidci  •  it 
autcin  compeofat  mcliorationcs  a  fe 
faaas  com  faiaiboj,quwoxK  pcrcc» 

tmftt, Cod.de  evia. 

^^etam  babeant  in  fhiaibus .  mil  ^ 
xe^ondpnc  mdiorameotis  in  re 

phytcuticafaaisjitaut  finita  Emphy. 
tcufi,omncs  omninofruaus  rci  Em^. 
phytcutica; , tam  rcfpondentes  ipfi  txsL 
qttammcUorationibusinca  faais,Gut 
iaoc  cemporit  pendent.ad  dommum 
pcrtineantj  &  fi  pcrcipiaroor  Berhas. 
rcdcm  ultimi  Emphyteuta  rccincntem 
^em  propccr  meliorationcs  fibi  fol  veni. 
.das,  ccdcrc  debnnt  in  carum  folutio. 
^ ,  feocojnPifationcm  >  Rcfpon- 
dendum  videturaffirautiv^juxtafo- 
pradiaajfiquidcm  finiu  Bmphvterf. 
fi.tnm.pfa  res  Emphvtemica  f  quarfi 
ttjiiyrauoncsxn  ca&ait,  qu^:  quJdg 

CCdUAC 
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^e^ont  ipfi  rci,  cui  adhacfettt,  Omnind 
^crcinenc  ad  dominum  ,  tam  quo  ad 
dominium  direfturo.quaraquo  ad  u« 
tilc,  uc  rradidimus  difp.  j.  fe(f.  i.  ».  »i* 
fru<flus  autem  cujufquc  rei  ad  «um  pcr- 
tinerc  debcnc ,  qui  dominus  ejus  cll ,  /. 
tr  ex  diverfoy  i6.§.t.f.  de  fei  venduAt^ 
l.  fnjMisfciens^Cod,  eodemtitHli.^.itetH 
Jnft.de rerumdivif.  Qu*  fuitratio, 
cur  fupra  abfolute  refolvinflus  fru^lus 
pcndentcs  rci  EmphytCUticaJ,  quando 
Emphyccufis  finitur ,  pcftincrc  ad  do- 
minum  ,ncc  poifG  pcfcipi  ab  hoEfcde 
Emphyreutac ,  nifiln cotnpcnritiortcm 
nicliorationum,qua  illi  folvi  dcbcant* 
Ec  ita  pland  fentiuntBarbofa  in  d,  l,  di" 
'vorttOy  %.  i.^itdl.  i.p.tt,  ^.p.ffoi.mAtrim, 
cum  alijs,quo$  ibidcm  rcfert,  &  Sanch^ 
lih.  t.  in  decai.c.t^.     i+f .  dum  ob  pr«- 
diAamrationem  doccnttcneri  poflef* 
forem  bonae  fidci  compcnfarr  mclio- 
rationes  a  fc  faftas  ,  non  folumcum 
frudibus  pcrccptis  cx  fe  prinCipali,  fed 
ctiam  cum  pcrccptis  cx  ipfis  meliora* 
tionibus,  fitale»  fruAus  cxtent  ,  Vel 
cx  illisfitfa^us  ditiof. 

Nihilominus  tamcrt  dOntrafium  ju* 
J**  dico  probabilius.fcilicct  diilosfrudtus 
pcnder.tcsmcliorariicntorum  pcrtine* 
rc  ad  hsjrcdem  Emphyteutsd  ,  nequc 
clTc  coputandos  irt  compcnfAtioncm 
ipforum  mclioramcntofurtl'  t)ucor> 
quia  licct  mcUofitlOtieS  <?e(3afit  folo, 
fcu  rci ,  cui  adh^rcrtt,  6t  pfOptcrca  ea- 
rum  dominium  rpc^ct  ad  dorainura 
ipfius  foli,utpriorfenteotid  jufcopii- 
ino  aflTumit :  attirticn  quo  ad  cfFeftum 
ita  fpeAant  ad  pofrefTor^  t  ^  qvio  fa£Va: 
funt,  ac  fi  eirct  cafum  dominu*  ,cum 
cas  i»a  pofCdcat^ut  nort  nifi  juAo  carnm 
accepto  prctio,  vcro  dotinino  demitto- 
rc  tcneatur.  Quamobrcm  ad  ipfumC- 
tiam  poircflTorcm  fpc^are  dcbent  card 
fi-uilus  ,fine  obligatione  computarndi 
eos  in  copcnfationem  illarum  ,  nc  fibi 
ipfiquafi  dc  fuo  folvat ,  quod  naturalis 
«quitas  non  patitur.Ob  quam  rarionfi 
Valafc  tre£l.  de  jurr  Emfhyt.  ifU4tfi.  ly^ 
«*•  %i,  Gama  decif,  364. 
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alij,  quos  adduxintus,  &  lequuti  fun.us 
fu^ra  difp.  l-feii.  t.  m  fne,doccot  poffcf» 
forem  bonae  fidci,  qui  rcm  melioravir, 
non  teneri  compcnfare  aiclioramenta 
cum  fruAibus  pcrccptis  fex  ipfis  mcli-i 
oramcntiSi  AdduntquC  Valafcljs  , 
Gama,  ita  frcquentcr  judicaf i  in  Sena- 
tu  Lufitano.  Vndc  ia  cafu  ctiam  j  de 
quo  hic  loquimur  ^  hobifcum  pland' 
lcntiuntpra:didi  AuthoreS)  cum  eadtf 
utrobiquc  fic  ratio,  &  ferme  idem  ca» 
fus  in  fpccic.  Atqueex  his  patet  refpd* 
fio  ad  &indamcntum  prioris  fent€ti#< 


^id  qttandd  EmphyUutti  ¥^efiitiiit 
dominum  oti  ccmmiffum  ^ 
Emfhyteutd  ? 


II^ 


^VMMARIVM, 

Omiies  fruEim ,  i]ms  tmphjteuii.  pift 
tt>vimifjum  vercepit  ex  re  Emphjteuticd  ,de» 
i>ent  ftfiitui  domint  ^  ubi  decldrdverit  ft 
'veUe  «X!  ijuiparrmm  commifji.  n.  9 

^ed frocedit ,  Itcet  tdies frttdas  effeHt 
pendentts  ,  qudndo  Bmphjteutd  incidit  id 
(ommiffum  ,itd  utneifue  eorumfendentiun» 
dflimdtio  pojiit  detrJjt  per  iffnm  Emfhjm 
tenttm.  n.io^i 

^id  de  frtiiiihus  <  tfui  fef^titdertni 
ineltordtioniifus  per  ipfum  Emfhjtcutat^ 
fdBis*  n,  toii 

IN  fccnndocafu  prificipafi,  quahdo 
Emphytcufis  finitur  ,  &  rcverti* 
turaddomitlum  cxcaufsl  c6mi(n< 
tiODnullamliCf  elldubitatio  circaffu- 
&US,  qul  crant  {iendenrcs  tcfnporc  co<* 
miHi ,  an  pcrtincant  ad  ipfum  £mphy« 
tcutam  iitaucficos  pcfcipiac  aatequl 
domlnusdcclarct,  fe  vcUe  excqui  poe« 
nam  commidi,  nontcncaturcos  rc(ti« 
tuere.»  CCim  enim  Emphyteuta  non 
amiuac  fuum  dominium  utile  ,  nifl 

fice  poft 
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poftiUam  dedMioDem  domiRi  vo- 
iMcis  eom  ab  Baiphyteuii  expellere» 

tic«x  iure,&  communi  DoAorum  cra- 
didimus/Wf.  r<^.  n,  ^r.  videtur  fa* 
ccrc  fuos  irrcvocabilirer  omnes  fru- 
dus  aote  eam  declaracionem  (>ercc- 
plot.  Ac  hnifcdubftatioiii  pimfatlsfii- 
^um  cft ,  d.  fe^},f>r<cfd.  ».  <5j>,  ubi  Con» 
tra  Molina,  &  quofdam  alios,  cum  p?u- 
ribusTefolvimus  ut  probabilius  ,quod 
iiotca  j^mphyteufi  excaufa  commiifi, 
fOiMCBt  Baaphyreuca  fefticoere  domli 
■nb  omtiet  miaiit  poft  commifliim 
.percepcos. 

Si  dtcas ,  faltcm  fruAus  pendentes 
,  iecundum  ae(limacionem,quam  pro  eo 
fUtuhabenc  temporc  eommiffi,perci- 
nore  ad  Emphyceotam  i  cum  ipia  res 
Em  phyceotica,  cojos  rofitparccs,orque 
ad  illud  cempus  percinucrit  fimplicifcr, 
&  irrcvocabiiitcr,  quo  ad  urile  domi- 
nium  ad  Emphyccutam.  Rcfpondetur 
fidld  es  fupradi^is  >  othH  referre , 
qoodiilifivftus  fimiil  comlpiare  per* 
tinucrtnc  ad  Emphyceucaro  ufquead 
tempus  comrailli.  Nameo  ipfb,  quod 
per  comiiTum  resamictitur,rimulcum 
«aamictunnir,  &  iociptonc  pertioerd 
omninoaddomfoom  direAomomiiet 
eftfslhiAos  pendences^cum  finc  parces 
illtus,  &  fimul  cum  ea  cranfcant,  utfx» 
piusdidumed:  Ecica,  quod  ralcs  fru- 
ftus  pendences  ad  dominum  i  n  pr^fen- 
tl  cafii  Ipdftenc,  ceoetin  fpecteValaib, 
dtf^iit,  c.  j  I 7.&  13 .  poli  Socinu m  in 
d,  t.  dtv§rti0,  % ,  in  princip.  nt*m,  8 .  f. [alut, 
mttrim.  ubi  cum  alijs  cxprcflc  doccc, 
bos  fru^s  in  cafu  propofito  percinere 
*  omoino  ad  domfnom ,  iuztt  regulam 
A  A  dftfin^M  ^j^,  de  ^fitfrnititt 

AC^fanc  omnla  incelligendafimt^ 
ut  procedantecia  in  fruflibus,  qui  re- 
fpondcnt  mcliorationibus  ordinarijs,fi 
quasEmphyteuca  feceracjcum  per  co- 
IDiirum,noilf^om  ip&fes  principal  is , 
led  etfam  Ims  ioeUoratioiies  amiccao* 
tor,&  deventaoc  ad  dominom  abfque 
obliganonecas  folvendi.vcl  compcn- 
liuidi»  utczcomuoi  tffadidimu»<<jy.}> 


s  EmphyteuiL 

fiff.u      Seoic  ameiiieficdefiiiAU. 
bosprocedencilMisca  OBeliocatiooilHia 

extraordtnarijs  ,  qu£B  per  commiflooa 
non  amittuncur,  utctiam  loco  prozi- 
md  cic.  craditum ,  &  explicacum  eft,in 
quarum  prolodefrodibiis  miliuc  refo» ; 
liitio  ccadita  tnfioe    /r^iyi.  9I. 

t 

^u*n<^a  EmphyteufiS  tranfit 
Jequttttem  v0iaiMmi  . 

SIII- 

• 

Suceedens  in  £mfbjtevfm  de  ftroi* 
dentig  apit  iU*m  immediat}  /it  demifin 
eettcedente  :  fitccedens  autem  tn  htredi- 
tsridm  ctfit  alt  nUim»  po(Je([»rei  idqttt 
9et  ttttiU  nmhftrfdi,  vel  ptertknUtn» 

«•  lOft. 

J^imnds  En^byt^fis  de  previdentU 
tnnftt  in fecfnentem  vecAtttm  \  frimA  fen* 
tentid  ejfe  ftefi^  ntud  fruBus  pendeates 
tmftn  wmUs  nbimi  ptffefforit  fnm  di» 
^tktemUftt  ntn  tempnritmttf  iffnmv§* 
egtmm  »  &  ketrtdet  tdthtd  ftf^turit.  % 

10). 

Secnndd  fententU  potefi  efje^  diElts 
finSm  pertinere  in  folidum  td  httedes 
ttbHni  poffejforis ,  ttnteqnMm  fint  im  mtrm, 
trgdendi  rem  /efntati  vetnte,  Si  enttm 
fmt  ctmfiituti  inmoTA  ,  tfftfri  refiitnere^ 
^ttetktempore  mor*  percepennt.  num,  104. 

Terti*,  verier  efi^  tmnes.iiles  friUias 
ftrtintn  ktfeiidttm  Uft^ttmum  vecetnm^ 
•ijr.  .  » 

■  Sehfiamtfmdementi  dimm  frienm 
JhitentiMrnm,n*to6.&fetf. 

JSesfsde  res  cenceditur  i»  Bmphytenfim 
fremnltis  fnctefiive  ^fiin  continenti  ttrdd 
iUtttr  frime ,  eetifitne  eitrmU  memine  em* 
itinmveeetemmi  ee^tfeditie  fttfficit,  ttt 
tnertue  tfuclihet  rem  po^idente  ,  fietim  ft» 
^nens  v»cetnt  dentitiinmiffineteiee^nim.  * 

lo 
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«01  I  N  tertiocafu,quAncIopermortcln 
Jl.  ulttmi  poircflToris  Emphytcufls  doq 
revertttur  ad  dominum/edrranflc 
ad  fequencem  vocatum ,  diflingucndii 
clUnter  Empbyteuflm  h^eredicariam , 
&  nonhxreditariaro,rcu  deproviden* 
cia  :  func  entm  valdediverfae  infpeAi* 
onis.  Nam  fucccdens  in  Emphytcu- 
fim  de  providcntia  capit  illam  imme- 
diatd  adomino  conccdente  ,Gamaf 
decif.    in priMcif  i»  , &  decif  ifi.  in  yf*^ , 
Valafcus  de  ]ure  Emphjt,  cfudfi.  1%.  cen^ 
veuient,  i.    alij  per  tex.      uMum  ex 
ftmiltd ,  §./t  Je  F^kid.  &  i.  fed/i  fum" 
dftm^  /.  de  leg.  ».  fucccdens  aucem  in 
haeredicariam  ,  capic  immediatd  ab  uU 
timo  poflTcirore  j  qut  poceft  de  illa  dif> 
ponere,cum  pcr  voluncacero  dircAato, 
id  efl ,  per  indicutionem  ,  tum  ettam 
'  per  indirei^am  ,  id  eft ,  per  fidcicom- 
roi(fum  univerfale  ,  vel  parciculare,  uc 
conlUt  ex  diAis  diff.  4.  feii.  7.  j^.n, 
t34,.  &difp.  f.feif.  1,  4.  t.  Ex  quarum 
infpe^ionum  diverfitate  fit ,  ut  diver- 
fimod^  ad  propofitam  qucftionecn  io 
hoc  tertio  cafu  refpondcndum  fit,imo 
ut  plurcscafus  diverfi  fub  illo  fint  ne- 
ceifario  diftinguendi ,  ut  plen^ ,  ac  pla- 
iidqueftiODifaCisfiat;qaod  io  hoc,  & 
duobus fcqucntibus  §s.  pracflabiraus. 

Quodergo  attinec  ad  cafum  ,  quo 
Emphytcufis  dc  providcntia  tranfit 
>n  fequentcm  vocatum  ,tres  pro  qusc» 
Aione  propofita  poifunt  cfle  fententias. 
Prima  affirmas,  fruftus  rei  Eraphytcu- 
ticac ,  qui  fuerint  pendentes  tempore 
xnortis  ultimi  poflcflbris ,  dividcndos 
eflc  prorataccmporis  intcr  (cqucntem 
vocaturo,8lha:redes  poflcflToris  defun- 
Ai ,  ut  in  fitnili  dc  feudo  tcncnt  Alcx. 
in  I.  divprti» , S.  in  princ.  u.  ^.f.  fel.  mstr. 
Brunus  conpl.  106.  pofl  mea.  &  Cofta 
defuccrff.  re^ni ,  5.^.  n.  15.  ad  fin.  Addu- 
ci  ctiam  poflTunt  Grcgor.  Lopes  in  /. 
^i.tit.  ti.  panit*  4-  "Vf^-  (jnsntps^  sdfi- 
mem ,  Burgos  dc  Pace  /*  prtarmip  le^nm 
Tsuri^  num.  74.  Covar.  iib.  t.  Vdridrum^ 
a^,  ty.  nutn.  14,  GutccirGS  C$nontc.  qq„ 


cep.  1 3.  num.  31.  Molina  lik,  3.  deprima^ 

gtnijs  ,  {up.  II.  kn.ii.  &  alij,quidoccnC» 
quando  niaioratus  per  mortcm  uUimt 
poflTcflbris  tranfic  in  fcquentem  voca- 
cum ,  dividendos  cfl^e  praedido  moda 
frudtus  pendenccs  intcr  illum  vocaiu  , 
&  h«redcs  pofl!eflbris  defundi.  Quo- 
rumgenerale  fundaraentum  eft ,  quia 
non  pacitur  ipfa  naturalis  aequitas,  uc 
quishabens  rci  dominiumprotcmpo- 
re  vitac  fus  ,  intcgro  fcrme  anno  iplam 
rem  poflldeac,  curec,  &  cuftodiac  ,  ac 
castcra  onera  cali  poflicfllioni  anncxa 
fuftineac,  &  nihilominu$,quia  morcu- 
us  cft  ancequam  fru^us  colligerec,  eos 
debeacomnino  amtttere  ;  ita  ut  nlhil 
de  illis  poflit  transferre  ad  fuos  hxre- 
des ,  fed  omnes  pertineant  ad  eum  ,  ia 
quem  res  tranfit. 

Sccunda fcntchtia  poteft  c!Ce,d\'  104. 
ftos  fruflus  pcndcntes  pertincrc  in 
folidum  ad  haeredcsulcimi  polfcfl^oris, 
fi  cos  percipiant,  antequam  fint  in  mo- 
ra  tradendi  rem  fequenti  vocato;  fi  au« 
tem  conftituti  fintin  mora ,  tencri  re- 
ftituere  frudtus,  quos  a  temporc  mora: 
perccperint.  Ita  in  fimili ,  quando  quis 
accepiflet  ab  hofpicali  fundum  reci- 
Dcndum  in  vica  fua,&  pendencibus 
frudlibus  dcccdcrec,  admiccic  Barbofa 
ind.  l.  divortio.  8.  in  pnncipip,i.p.  n.  13. 
ff,  fclnto  mstrtm.  Et  in  ftmili  ctiam  do 
maioratu  inftituto  pcr  contradu ,  Co- 
fta</./t  3.  n.  ij.Fundamcotumcft,  quia 
quando  per  contraAum  res  alicui  con- 
ccditur ,  non  transfertur  ejus  domtoi- 
um,  nifi  intcrveniattraditio,/.  trdditi^m 
nibnsfi.  dep4^is,\d  quod  in  Empby  teufi 
iiominatim  probat  hoirh.fuprd^.  n.per 
l.  cum  fponfns ,  §.  in  ve£ligAlibm,ff.  depum 
bliciMA ,  refcrcns  in  eandem  fenten- 
tiam  Immolam  ctnftl,  t\6.  numer.  6, 
ti  Alciat.  in  diii*  l.  trdditionihus ,  gd  fi" 
mem  ,  &  refponfo  ^i^.num.  t.  Vnde  cum 
dominium  nequepcrmomcntumpof- 
fit  cire  in  pcndcnti ,  /.  neifue  uti/em  ,f, 
quibus  ex  csuftsmdiores,  Mol.  lib.  t.  depri* 
mog,  c.  19.  n.  10.  &  Utius  lib.  j.  csf.  10. 
im^   ac^ue  poflic  tranficc  ia  fcqucntc 
Eee  %  voca- 


Digitized  by  Google 


11.  Fars  /De  £m|>byteu/L 


voMtiiin,0nrequ3m  fes  illi  tradator^ 
debec  'incerxin  remanere  penes  htD* 
rcdesuliimi  pofltlions,/.//^^^, 

jure  dotium.  Acproindead  eos  in« 
terim  fpcd.ibunt  frudus  iprius  rei,  nec 
tenebuBtur  cos  rciUcucre,  nifi  cot.  pcr» 
ccpt^Dc;  poftqoani  fQerint  conftituct 
.  In  niofdutradendi  rem  ,  juxca  rcgulam 

fis^  &  L<hw  fandne,  $»  ^iua^to  ,  jf»/ 
ieri,pet4tur,  .         •  ... 
•     Tettia  nihilomlmii ,  U^tHox  Teo^ 
'^J^^eiitiafcft ,  diflos  fruAus  pendeQca^ 

quando  ultimus  Emphytcuta  irori- 
tur,pcrcincre  in  folidum  adfcqucfvccm 
VocacMn.  lu  in  fpccie  doccnc  E.ir^ 

1;  ftrtt';kmm,  %%,  &  %ii  &  Vaiatbus 
3».  de j>*rtitifin.  Mum.  y.  &     Qui  Dom 
Aorcs  hoc  ipfum  tencnt  in  feUdo, 
Barbofa  quidcm  di^JM  parte  i.^nb/^Wji 
Val»fcusr4/.  ^i.  ».5.  feqmcwCrag; 

pmfitms-  Uem  ctiam'  in  limili-  de-nii- 

iocatalblitinnt  Anton.Gomes  in  l/^hi 
■  TAuri\  *.  74.  Merc$  dt  r/hitorAt,  (ib:  4.  ^ 
Ui.^mm, ».  Navar,/«  Jipilog.  de  rtdiri^ 
fis;^4iMM4);;«a^abi'1}ihe  i<»lim|*toHI 
dttiri;6tttinunetf)  ;  Earbdfi  /tff^Jtf>»^ 

piMrtitiifff:  CMp.  f6.  ^Ufff.  «4-  &i  alij  ,  quos 
cicant>^bus^bccedtc  Lttnttitfus  SenAt 
tusjuli^uo  BOti  feit>cl  ica  itfMa&  9fft 
cMbti(»\^rcoii«v«fStrt>  eCittitf.ldAlii 

a!pf>rObAh«  ^Gitn»*  deUf:  i^io.  I^rbbator 
faciiaiiAci  ratione  ;  «^uia  Etttphytdufis 
tfx  p*^^-^  providetia,  quar  ttiillo  jffO*. 
do  eft  li^fedicaria,  non  fpcitat^ ad  pbP» 
fcirorc<ik^.Viiri^i>i^»Bif><>re  tWtot 

^OitliFj^,  &^ituWs  J-^iid  oum  fpe». 
Aablf  ^  -^On  (ec}«t>?nt^K^oi¥  fjbr<f  ft'ab 
e^^^aiiiftm  ad"  fiaW^es  iij^tt^infii 
i/t*^ic^8t'l  trdfe(j|\j«riccm^*rbdiaiaaFO« 

fdf«^ ^kfuw<fio  ni-fkpfsn.  tor.  ntJtatlirt^ 
cft.  fi^^go  per  niorrtfnVpOirefrorfs ,  noiT 
ad  ejui  hkk>6dtf  s.  fed  iUi  fe%tti^ii§tti£yo* 

i.  '.'  H 


oi 


catum  pertinere  debent  fru^us  pQO* 
dtotes  talis  Emphytcufiy , '  citai  ecoi^  • 
AOtur  pars  tpfiusrei,  /.frtiff$Sfetiihmilk, 

4.<^.ff.deret  vetidicst.  &  confcquenter 
cum  ea  tranfirc  dcbcant ,  in  qucm  illa 
^ranfic ,  /ir  vero  ,  Inft,  de  rerum  divif 
Et  ii  fort^  didi  luercdes  illos  perei^ 
pianc  ,dcbenceo$rdlitueiie,ciim  nufi 
lum  in  rc  jushabeanc,ratioaecu)usol 
fruipolTinc. 

CAjntirroabitur,  &  dcclarab^tur  am- 
plius  hs^  .i^acencia  refpondendo  ad  ' 
&iiMUmemoiii-feCDfKi« ,  quod  foii^rt 
explicationc  mdrgec.  Nam.quod  pro 
prima  addudumc/t  jam  manct  rxcfa-. 
liim  in  primo  cafu  ,  ubi  t*.  pj.  diximus 
«bergomento  £oium  probaiu  ,  quod 
fumpcus ,  &  lalmesabBmphyteucaili 
^do  excolendo  impcn^  'debefic 
vi  hafredibus  ipfius  Emphyteutsc,  cuhi 
in  fruAibus  femper  fint  pnus  dcdu4 
ceodflBimpcnfac  juxta  rcgui^.  LfrtUtui^ 
ff,f4,  wu$r.  Et  ita  cciiam  Uattpecl»  .pntd 
fiBocta  caicii  rflfpdndei  Valaleut-  dm» 
(*p.  31- ».  II.  !•  ■<       .  .li 

r    Ad  fundamcntum  voro  fccund^  „ 
(encenciac  rcipondccur ,  iiccci^nortu^^ 
idii«o>poflefla)oi^  domiaiiiiii^utileirift 
^il^piqrctecitonpii  acquiRaiUh  l^ubt^ 
jj  vocjto,nifiaccedcncc  tradiciOrtc,' 
ilcnonrcqui  ^^vod  rcfuientt  pcr 
vquod  cempus  in.harcd^ipftos  ^ofle(^ 
ibris;quia  nlbldoaqinutrai^ccper 
«nentutn  poceft  compcceB8*mf|)^?if  ^ 
quibus  dominttrdire^(iqcl;xreiMyioicI 
is  aucem  non  voluitilltid  dai:e<ittr<*i 
stib^s  ultimi  pbfllfToris  a  /b  aJtas  «Ofl 
aodiauis.  Qijuire  ii.ilii  rcm  poiiideooi 
mmqmpnt  dooiiiBuro  «fio  lacquiQtsiiis 
^otienti  wksbm^  pdtsrkf^omiiMa-jdle 
JJcfUis  vpcQOSfqiieTn  tUnb  .vlHetUi;^<fl(i 
^ere  cotum- dominium.r  ^«ViiniibiTdkab  . 
ci&.  fi^udu^  >canquam  uriii.a7aNid«irpcifl 

i^nde  &  ipTe.  vocacus^iqlkbcfao^ileat 

debec  in  Emphyceufi  ;  potcrit.  ttul« 
qiram  procuraror  in  rc-rh  fuamtfb/ivai 
^Hrruci ,  /.  i.  $.  Jinttii\ g.  dt^n^v/  ttpiH 

^  fiudit 
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Difp.  VIII,  Sea  VI.  §.  IV. 


6of 


frttffu  tjnemidmtd.  ceves.  Btfic  ftat, 
quod  omncs  fruftus  Emphyceufisde 
providemia  ,  qui  fucrioc  pendentes 
cemporesaiofCitiitiitni  poffisflbris ,  vcl 
.  poft  eam  percepci,  fpedaQtad  i«qOenp 
temvocatum,  licec  fuerint  peroei^ 
pcrhsprcdes  ultiini  poflcfloris  ,  antc- 
quam  rcs  cilec  tradica,6c  domiaium  ac» 
quifitum  ipfi  vocato.  • 
tet  *  Addeex  Barbofa ,  &  Valalco  Ih$ 
tit*t9.\  fi  traditio  fadba  fiiit  in  coritU 
ncnti.  primo  Emphytcutac  ,  quando 
Erophytcufis  ei  con^cifa  efl:  ,  cenfcri 
cam  craditioaem  iiii  c/Fe  fadam  nomi- 
^  CHnoium  vocatdnim ,  t)ueoMulmo* 
dum  ipfa  conceinof^da  eft:«tque  ta* 
Icm  rradifionem  fufficerc,  ut  olortuo 
quolibet  iimphytcufim  poflidcntc, 
..  liacim  fcquens  vocacus  dominium  act 

unOatt  cemporc  mortis  pofellbris 
pcndcntes ,  &  qui  poflea  fucrinc  per- 
cepri  ad  ipfum  vocatum  fpcif^enr,  juT- 

.    U  rcgulam/,  Hertnniut^  4».^.  de 

•  .  ^  • 

91  vef6  opponas , '.  quod  dom 
pffimas  ac^nireos  vivit  ^0011  potell  ie^ 
quentibus  acquiri  dominium,  juxta 
regulam  /.  ntcerto ,  §.jidttebus ,  f.  cem^ 

,  m^d*ti,  hkc  poHquam  morcuus  c/l , 
poteft  efns  voluotat  parare  doBilini- 
«m  fcquetibus,CLimea  voluntasmor- 
tc  fit  exrinfta,  /.  /pcstiff^  4..  f,  lectti^ 
i4P, /i  gTAitofe  ,  de  refcriptif.  Rcfpon- 
dcc  BarboCa  ttbi.fuprd  ,  didam  cradi- 
cionem  videri  &iftam  eo  modiy,qa6 
conce (Ro  faft^  fuerat ,  uc  fcilicec  pri* 
mushaberec  dominlumEmphyrcufis , 
dumvivcrct}  &  poft  cjus  morccmil- 
ludtranfeacin  fequcntcm  :  proptcrca- 
que  morcoo  priroo  ,  &  fic  purificara 
condtcione ,  craditionem  illam^ope* 
raturam  elfe  fuubaefteftum  in  (equen<<' 
tibus,  juxtatextum  rnl,  %.  §.Jt  pecth- 
niam  ,  ff,  de  donMtiom,  ubi  fi  fafta  fic 
traditio,  &  ejus  efFe£t:us  fufpeodatur 
liib  conidiclbne,  tioec  conditio  eve* 
oiac  morruo^donatore ,  tamen  tranl^ 
ftrau  dosM^ami'^<itti»«ffiB£^  SkBb^ 


per  trahitur  ad  fuam  caolGim.  Qood 
vcro  dicitur  ,  voluntatcm  cxtingui 
morcc,id  incelligicur^  oifi  ejus  effcr 
^ific  coilacos  poft  morcem  opcraa*- 
tk :  Hamcanc  «tiam  poftiUiusmorceoi 
ea  voluntas  vim  hat>er.  Ec  ita  jfe  res 
habcc  in  noflro  cafu.  Qua  de  r«  vidtf 
piuraapud  eundem  Barbo/am  ,  di^M 
fipi^.  a.MW.  if.  obinooQullas  dUficuU 

^itcsilblvis^O^iltc^  coACNi^prMdMbn 
fel^nfioaBmbpponipaAiit.    ^  ^ 

JBlitidJt  Emfbfteufisfit  hdreditarktH 

^  '   .  .    ■  .  \ 

\  •  t 


V  V 


-v  .Vt 


Itt  Jncctftnte^mfyiteufiihMedit&tik 
feuedmH , &fertfMebfmy  fn^setterM^ 
terprerekm  ktreMter^i  jnrtfiMem^k 

.  fnfein.  10?. 

Fruclus  rei  fnbjen/efidei^enmiffemit^ 
verfAli^fi  fercefti  fini  eitte  iimtem-te^ 
Jtsterit,  &  referimtar  im^^^ielf^f  ^ 
ive  ^ritfiuu         fyinemmi^irt^.  tt. 
t\th  }  " 

Jdem  dicendum  de  frtt{i^4*1ii 
feft  mortem  tefitftis ,  eiite^itdiieim  hmedi* 
$enmferceptif :  idMefivi  bdrtt^  edeet 

t^tfive^tM.  m  ttiJ--^  •'•"  •  •  •  •••^ 

Heciemen iimite  in  hdre^ft9^^itt feim 

liset  uemtmemh$»fr9£itt»^t4^Am*  \ 

ihidem,  •  *f 

rrnffnt  rei  fn^effM  fideicemmifen» 
ttherfeii ,  fi  fercefti  ftnt  fofi  4MteSe$» 
ieiitetem  ente  cefnm  ,  feu  diem  fideitenn 
mifii,  ptrtinent  regelsriter  ed  heredent 
fine  cbiigAttone  refiitutienii.  Uec  temedi, 
rcgnU  inmnitit  csfiins  fdUic  Mcffnfer*^ 
tim  quendt  iitteUig^ifr ,  tefieterem  veim 
ifiM  etitmki/Miu  v^fhtutimm^kitm, 

Bce  I  J^MMs^ 
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Fiirs'.Dc  EtnphyteuH. 


l  .  EtiAmft^mftrceftk  fofi  tsfimfdei 
ffmnti^i  regulsrHtr.  M  bmtf 

JfimfmJ^^^ione  rejlitt$ti»»u,fiefs  fer* 
xefit  snfe(fH4m  ejfet  cenfliiutns  ip.ihSf.* 
fer  intei^tlUtUnen-'^  id<fH4 five  (uirit frtir 
'vstus  fHfii  fve.ex  dit ,  stif  Juk  t.eudmfi7 
W.  '     '         cJ'  •    :  ■«•  •  \ 

;  HfCit0fttkfUiitti4fM4h^dmhKji 
0iHSft<^tlljetnt  Hti.fieicemthiffAti' 
fHm.  ipfa  jnre  Mbftftte  alftt[rrJ^ttHtiove  :  itt 
^nancio  ^tMmmiJ/nmi^icAMOfhni  M(r 
f/ejidt  velfislse» ,  tut  pAupenlfei  ,  slijf- 
ve  feffrnu  ftmilitef  fnvtlegistis,  nam, ' 

^4ft\etMm ,  quetres  xxpittefnn  re- 
ftituentif^^mPf*  ctntr*btt(*f^re.  ipj.x  ^  uhi 
sdvemit  cafits  fideH^^tniiJ/i  ,  ut  (juMsdo 
fidticpmmifsfius  efimt»§r  ,  vel  furiifus^ 
Ml  firfntM  fimiliter  friviUputa.  nmm^ 

Hec  tsmeh  rtcn  Ithhet  locum  qHAod» 

■  res  sgeretttr  tntct  xt^ue  prtvtlegittes. 

iUdm,  Y^^^y\  'A    v.: . U  ?. 

FM^mfnej^adndtruiifne  dfentid^ 

ffifjgli«t0iUsttts)ifetiie{it  irvptitsfi/idei- 
sommiffms^negligitttss  ^npeteatU  refiisn* 

FntHusfendentestcmperem^tittjfyt 
tnitifi  fsKfpifntur  sjttt^imiimdttn' 

'im.^fim»k^ifif»^^f'^m(^^^i9*iti^ 

SidutAjg^fintpercepti  per  hare^e.m pejk, 
nditieneni  ,  negsnt  aitqut  dcbere  rejiit^it 

^^4itttdiig^9r\^mi^ithfi^fW 

k^eitu{esfifi^s,fercifhe)fi  tlffft.tf^fiifi^ 
tnsin  mor*.  djf^  419,  /^»<.  •  ^  ■  "  •  TiJi 
.V  ^.i*tuitHr(,.  fe^tenttS'.  .vc^ntrsri^ .  Mfens 
frjtdjfks^flifitA.dfkirAs  rAfiiiUf,  .  ^tnir^.S 

V» 

.X»  ZJmflimr  hrfiiH^titi^  rrim§/tcet 
Utlisfruiius  eJftttt  immMuri  tempore  mvr" 
tif  iefisteftf,,  Sefundo  Jicet  nsndum  tjjen^ 
mUitemfiffsm^ t^fii^t^riA^.  fed  tAittkn. 

fm,  r«rri«  ,J^kfidmfiimSf«riit'  fr*fif^. 
migfigtmmfi$ittdn  ufi$¥im»  ..•«Mn^-  < 

.vf  .  J^etJefAtfrrfi^sdiBd  feif^emis,  ut /im 
dthsitt  reflitnt  iffifruStu  infejen^fn^ 


nd  fuhfisntism  ifed  folum  eerum  pendenttm  . 
mn  dfiiniMtitnfnK  Et^nmpd*  id ftt  inteU 
tigeitdnmfm,tit. 

Expticetur  l.  inleae  Fnlcidit  placuit^^, 
ff.  id  i^/MJcid,  sktdem  in  fim   <^  nnm^ 

, ,  J^,nndmngwim  frJiwisfent^ntjknreUts^ 
thW^.fflvitur  n,i%%, 

'DtcJa  prier  fenientin  neganSydehere 
reflitHt  Juicttii  ttmp&te  mertis  tefistoris  .it 
fe^denie>  ,quindop»Ji adudm  hxredit»iem 
fuas  fer^  ept  t  fer  k^red^m  ,fufitnety^  in  fi" 
fiekfif^tfie  cmtdttjmndit  wi^.ii§diem,  $!, 
ifi^^&Jetl' 

AdvenientecAfu  fideicemmifii  cend  fi- 
onAlii^vcl  tn  diem  i  emnes  fiHcim  tunc 
^emftsti^pfndentes  rejhiui  dtbt  m  cum  tpj$  ' 
refidei{^miffmri§  ,  {ifet  mmnr-ftifi  rmni  * 
prMertiffpSi^detrsdfs  tsmen  imj^enfi^ffliU 
ftr  /Mredem  grdtig  t^9itumfrn0mnmMennm 
xvi^  sdfin,  ,    ,-  ; 

QfiHludituf  in ffme ^nuen.d^^^.  cjue* 
i^¥.ffptf{i»i  Emfftjttenfis  kdreditiuidffnti 
$(^4  Jidei.  rnmtff^  '  nniverj4ic:  .temfer9 
mertis  tefitteris  pendentes  reftitits  jdt^ 
kesd.t ,  tut  nondthetmt ^nevo  Emphjunt  t , 
(Mit^ie  fid^icemm^um  reliUum  efi,  num^ 

•*^i;t  .  '•!  ••  •  I  ^  .  > 
-    \  '.  ■  .     V  . .  ■  r  •  '  -r r  •.» 

INhocctiaco  cafu  gravis  difictt(«i^ 
tas  cil ,  an  tru(f\us  rci  Emphytcu-f 
cicfe  pcndenics  tcmpore  mortiB 
^flciforis  fidcicommiticntis  pertiDc^ 
flHt  .td.  «fus  l»fe«kis«.^el  porius>ad  vcm 
ca  t  u  (1)  fideicomin  iiHirium  ?  Hce  a  utem 
ditHcuhas  pari  ratione  mihtac  in  ahjs 
rcbus  harpcditarijs  fidcicommllTo  uni- 
yerrilt  jlubjedis ,  nihilque  habct  rpet 
cialfi:ift4tAaEn)phyteuni  quiaiiiibC4  ' . 
c«fliofieEmpHyceurishi(fcsdicttis  pfo4  ■ ' 
cedunc^&  fcrvari  debcnt,  quie  neoera* 
litcr  pro  rebus  haercditarijs  jure  func 
condttuca:  idque  voluit,  &.  intcndic 
datptnushoc  ipfo ,  quod  conceDic,  uc 
Emphyjeeufis  eflet  ^bfltreditarfB  ;  eum  • 
hoc  oihlldliud  fit,qu2quod  io  ea  fuc^ 
ccdntur  ,  ficuc  in  rcbus  haereditarjjs.  ■ 
Quamobrcm  praefcnti  quaftioni  ficc  - 
i^tii^  ex^t^do  ia  gCDCinUi^  ad  qucm 
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^diuiilp  vQtvcr&U  tcai^e  mortas  ce- 

^toris  pcndcntcs. 
fio  Ad  hoc  vero  nounduni  fruAus  per- 
ceptoscx  rc  hfBreiiuaria  fideicoipmiP- 
la4ii}tv«tilli  fubjcifta,  quofdjm:perti- 
i)ete.tfliideicoainHir«riuiD  •  «iverefti* 
tuendoscflc  quofdam  vcro  ad  hare- 
dem  gravatum.  Nam  vel  frudus  illius 
cci  fuiuperccpU  aotc  mortcintcilato- 
lis ,  &  rcpecioatuciH  ejus  tiidredigite^ 
Bt  ilipQiDino  fttOt.Kftitueadi  fidetc5-' 
roiffario;,  ciim  fint.corpora  ,  &  res  fim- 
plicicer  hacrediuriae  ,/.//^«»  veninnt,^. 
non  j»  mtff'  dcfct.  h4r.edit,  Mantica^*. 


caat 


tut.  i.f.defay(lit.  fidcicinuHtjfAr, 

H.  I.  SiCiCteri  otnncs^ 

^„  Vel  func  pcrccpti  poft  mortem 
teftsitoris  ante  aditlu»  bierediuGem. 
Ec  hi  ctiano  rcftitucfldi  func ,  G\oS.  i» 

I,  infiieicommift^  3.  infrincif.vtfj.non 
IttctHm^  f.  de  ujfur,  Anz.Gooies  tom,u 
var,  c*p.  y.  »•  »5-  in/trinctf.HaLtkticztAi 

Cofta  i*:w^  /^i/«r,f.  j.tw« 
gUuf9M ,  j».  J4..  Pcrcgrtn.  d.  srt,  49.«.!. 
^  j.Fufar.  d.^if.  616.  n,  xi.  &  cateri 
coromumccr,  juxtaxcxcum /«/ J/^ /4- 

men ,  sj.  §.  i  f»  /«^  ^'"''^'^' 
'  eft ,  quiatates  firoAus  fumbsBreditatis» 
.  ooa-ba(edis.qut  nondnm  eft,  &  ictiaa- 
gent  ipfam  h«rcditatero,  d.  /  :tfm 
ni»at,i.fru{luy.AcpTO\ndc\cn'mntciLm 
ea  rcllicucndi.  Ec  proccdit  haec  rcfo-^ 
bitio ,  oon  folum  qoMtdo  hcries  adiyic 
toaifiliis,ledretiam  quai.coadivit  fpo  n- 
tance ,  ut  contra  Gloiraro ,  &  Barthol. 
.     in  d.  l.  ita  tamen,^  A  nton.  Gom.fuprM^ 
tcQcnc  pIeriquc,quo8  cicant,6:  fequun- 
tur  Mantic^*/.».  6.jf«f,Pcrcgrin.4,4rr; 
49.  MSlka;^olinalMi«  1.  depi/kdl/^* 
tS7. /».  »a.  Fiifarj^^.        9,  »1.  Ncc 
•  obftat ,  quod  hasfes  adiens  poftca  hae- 
rcditarciu  retrofingicur  adiiiTc  tem- 
porc  mortis  ccftatoris ,  /.  A<rw  ^nsndo' 
que.^^.  f.  de4cqn$r,  k4red,U  ficez  Cuac 


4s  vidstur  ex  tuoc  etiam  ^ejpmefioAill 

fuos  tanquam  ex  rcbus  fuis  pcrceptos» 
Refpondctur  cnim  illam  |uris  hdio» 
nem  eifc  exquadam  neceiiic4te,£(  ooil 
operari  io  pra?)udicium  fideicohuiuA 
i4i;ii,cum.«B.quiras.t  &contraria  ratia(. 
fuAdeat.  Sic  Peregtinus,  Coila ,  &  Mol» 
loc,  cit.in  (uo  tamen  hicredc  id  Iimicao4 
dum  cft,  cum  llatim  a  morce  pacris  fiac 
vcr^  domious  b^rcditat^,,  antcquacii 
Hlam  adeac »/.  Uffiffi  fdefi^is,  ^ 
bfired.  BxAlA  Cum  communi  cradunt 
Cofta  fuprM  ,n,  50.  &  Hoix^iidiad,  diff,. 
187.  n.  »j.  •  ■> 

.;  Vcl  pcrcepti  funt  pcr  hazredcok**^ 
poft  aditam  ,b«reditateii|.  £c  tn  bis 
ultcrius  diftingueadum  eft,  Quia  vejl 
prccepci  fuere  ante  diem,  fcu  cafum 
fidcicommini  ,  uc  fic  quando  hxrcs 
fuit  gravatusex  die ,  vcl  fub.conditioti 
ne».&  antequa  dies  ad  venire^  yelcdnA 
dicioimpleta  elTeCsfirudus  p%eeepit^>ij^^ 
quoeventu  dicuntur  fru^us  pcrcepc|* 
judicio  tcftatoris  ,  /.  mulier,%%4  ^.fi  hjin 
res  »d  TreheL  )  Et  hi  regularitcr  pcM 
tinenc  adipfum  h^redcm  ,  abfquc  04 
bligacione  eos  reftituendiiiitbiabccat 
l,  iu  JideicommiffariAm ,  ift.fptiftciM^ 
d.  l,  mulier  ,§.fi hares ,  verf.  alia  cdu/d,  l, 
fofiuUnte ,  f.fed  in  hujufmodi ,  ff.  ad  Tren 
iei,  &  dedaraoc  Ut^  Glofla  d.  A 
im  fideicmmiffkrim^  Mprmiit.  &  GloA 
^  M  d,i^imfideic§mmifi ,  in prinitif,  ver^ 
nontncrum  ,  Mantica  lib.  7.  de  conjeltj 
ult.vol.tn.  \  o.  a  n.j.  Percgrin.  de  arf^ 
'49.  Att.  %Q.  6l  Fufar.  Juora,  u  num.t^^ 
qui  maltas  adbibenc  lim«iac$Qaes,qua<f 
rum  pra;cipua,&  quicradispluriumf 
vidctur,cft,nifi  conftec,autex  legiti.* 
mis  conje<fluris  praefumatur  teftatord 
voluiife  I  uc  ctiiitm  bi  ^uduji ,  ];efti.cuc-« 


Vel  fliere  peroepti  poft  cajfom  fi4fts 

deicommi(n,ucquando  fideicommi(^ 
fum  cft  reliAum  pur^,  vci  fi  cft  reli^lu 
cx  dic,auc  fub  codicione,  percepti  funit 
poft  adveocum  talis  diei ,  vel  condicio^ 
iMs%£t hicciam»fipercq)Ct fiacper  b«- 
w^eoi  job  Qesiis^nt^>4^  iSd^mami  A 
*  Bee  ^  larij; 
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ftili.qui  rcnictitfMetti  luete<IStatis  doq 

pecivic,  fcu  antequam  hxrcs  eflec  io 
noora,  pcrtincnc  rcgularicer  ad  ipfum 
hjsrcdem,  nccpcfticuendi  (unc  fideico- 
aiirari6.I»0(o(ra.i«i.  L.fduummtf' 
fi,im ffimM^U  ^ver,mHt  Imftm ,  Maori» 
da  d.  tit,\o.fitb  ntt.n,j.  ^erf\  rmrfm  etitm, 
hio\\n^d.difp.x%j.u.  ir.  li  cum  niul- 
Cisaliis  Pcrcgrin.  d.  art.  4,9.  ntnn,  79.  Sc 
fkt6ir,-d,^.4i6.tt,  yo.  cllque  cominu- 
rilr&otentia  i  perd,  /.  ^  jjUteKmmiffkr, 
inpinc. & d. L  mttiier  ^§,fi  h*fis  ^in\, 
^ffi>  ff.  tdTrebel.^  3\\^  \ntz.  Racio  cft  , 
quia  dominiu  rcrum  haereditariaium 
acquiricuc  hasrcdi,  ublprimum  h^redi- 

jPhsefMr.foffeff.  I.i.i.  Sc4v§U,jf.fiis, 
fttteffatn.ltbereffe  jaf.  fiter.  ncc  tranfic 
in  fidcicommilTarium  univerralem,ni- 
frfaAa  rcftituciooc ,  faltcm  vcrbaU 
ufUiits  ^&i.  fta*  ,ff.  ttdTnhel.  &  i, 
Jktiua^  infijecd,  tit.  Igiiur  haircs  pen:i- 
piens  firu<ftus  poft  adiram  hcrcdicacem, 
ancequamfada  fincftirucio,  facic  illos 
faos,  cum  percipiac  liiioscx  rc  fuajnec 
liaeaif  aoi  reftituere^  nifi  fueric  in 
SDoni,  60  colpa,noo  feffticuendo  luer^ 
4itatem»qu2  culpanon  debet  cipro- 
deflc.  Non  confticuicur  auccm  in  cali 
snora,  nifi  perinterpcllacioncm  fidei- 
^mmifl^arij  ,five  )udicialem  ,five  ex- 
^iadicialeiii«Cqoa<lete  lac^  Peregr. 
di&9«rt.  ^^,  num,  Stf.^idque  five  fu^ 
gravacus  purd,  fiveex  ditf,  aut  fub  con- 
dicionei  nam  uc  cx  Guidonc  Papc», 
9***ff,  49|.  advercic  Pcrcgrinus  fnfrti, 
mN».  r^,  adydiBtus  diei,  vel  cSditionis , 
licec  operetur  eventuts  fideioointnif. 
li,  oon  icidem  operatur  moram  in  hae- 
^ede,  aut  in  h^rcdis  harrcde :    ica oe- 
ceflarta  eft  incerpcllacio. 
1^14     NonoQtli  tameo  func  cafus,  in  qui- 
* ' '  bos  pritf  diAarefolucio  £illic.  In  primis 
enim  ^llic  quocies  ius  dominij ,  &  a^ 
oncs  cranfeunc  in  fideicommifl*arium 
Ipfo  jurc,  abfq;  alia  rcfticucione,uc  cum 
Bnrch.&communi,  cradunc  Mantica 
d,  tit,  f,it,i6.&t4-  Peregrln.  d^  gn, 
4iu#,t^.  6(Ftt(Ar,  dUI^^UM*m^ff.i& 


6o,perl,fem,§,eitmMtim,  Ctd.gdntm 

vel.  In  ejufmodi  eni m  evenciboa^  cikiii 

dommium  tranfcac  in  fidcicommiflg- 
hum,ubiccdit  dies  fidcicopmiffi  ;  cx  » 
tiinc  cciam  ad  iiium  pertinenc  frudus  i 
eivereftitoeodl  rttnc  .roanifta^sdo^ 
minum  rci  fequuntur. 
/.  &  ex  diverfo  ,36./.  de  rei  vendic,  fici 
ficnoncft  ncccifaria  interpcllario ,  uc 
haercs  ccncatur  cos  reftituerc  ;  necre- 
ferc;  quod  fideicominlflariat^fMiflec  nc-^ 
gligens  in  pctcndarefticoclofteyocbe-: 
ne  citaci  Doaores  advercunr.  J1ino-(^«»  * 
quicur,fi  fidcicommifrum  fit  rcHdtum; 
Hccicfiac ,  vcl  p»o  ioco,auc  pauperibus, 
alijfvepeifoois  finiliter  pnviicgiatis, 
^c!i\iBomikLfm^JC,d«  fter^,  EtfM^ 
refticucndos  illise/rc  fruaus  perceptoi. 
acct)iporc,  quoceflicdics  fideicom- 
milliiquu  ubitalisdies  advcnit,  tranfic 
ipfo  luredomioium  io  illas  perfooas,  , 
&  caufas ,  oc  mnlcii  ielacis  DoAoribof 
probacPcreg.  tr^,  de  fdeictmmtff,  »i, 
i.t>.6t.  Ec  ica  m  fpecic  cradunc  cum 
ali;s  Mantica  ,  Ucff fupr*  at.  idcm  Pc- 
rcgrio.  srf,  ^p.  n.  ij,.  &  Molina  d,  difp, 
tt/.  m»m,  <t.  Aliot  cafin,  10  qoibui  do* 
minium  ipfo  juce  tranficin  fideicoai* ' 
mifl^arium  ,cuiproindcfru^uscx  tunc 
pcrcepti  rcfticucndi  finc,Iiccc  harrcdcm 
«on  ioterpcllaTeric  ,  adducic  Percgr. 
d,m,  a*4i».     '    :       •  • 

Fallic  pnecensa  ,  qoociei  ex  parte 
harredisnon  reftituentis  mora  contra- 
hiturrc  ipfa,  ubi  advenitcafus  fidcico. 
miflijfcuubi  primum  refticucio  pcti 
poflec»  iicec  fideicommiflarius  fiieric 
negfigeos  io  ea  peceoda,  ucqttando  fi^ 
dcicommilTafius  eft  minor,  vcl  fiirio* 
fus,aucpcrfonafimiliccr  privilegiata. 
Taiil:;us  cnim  fideicommi/Tarijs  de- 
bencielKml  otnoesfiiiCtus  rcrum  hx^ 
Kditariarura  percepci,pofiqoaiB  adve* 
nic  cafus  fidcicommifli.  Icacuroalijf 
Mancica  d.  titlt:  n,%%.  Pcrcgr.  d,  trt,  • 
49.1».  S/.Fufar.i/.^.  6i6.m.  ^7,  &  Mol,; 
d,  diff.  1 17.  n.  t^,  Mgum.  l.  im  miHerum  , 
C.  m  mtHm  etmfis  mimtev.  reff,  nem  efi 
mt^i^LtitUSiU^&tfirm^f.dtkg^: 


biyiii^ed  by  Google 
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«VAdvcrtuncautem  Mmcica  ,fcPcrc- 
^lirinus^hocnonhabere  locuffl,quandft 
fcsageretut  incer  «qii^  privi!ci;iacos, 
Ut  inter  duos  minorcs ,  «iuod  privilci;i- 
atus  non  utatur  pn  vilegio  ad vci fus  pa- 
rlcer  privilcgi^tunn  in  cadcm  cau(a. 
BoccaAen  'prdnunciatum  fUas  habet 
4iinitacione8  ,  de  qatbus  alrbr.  •  • 

u6  >  Nonprodcdic  etiam  pr«di£Va  refo- 
lutio  principahs  ,  quando  c.ifus  fidci- 
efimifli  cvcnit  abfeDtc  fideicomifrario, 
cuinon  pofietimputari  ncgligenclaiit 
sbn  Betenda-refticutione.  Tuncenina 
Kcetiicrcs-iion  fiicric  conflitutus  irf 
mora ,  co  qtiod  intcrpcllatus  n<?n  fit» 
tamcn  fidciconDmilTarius  junam  habec 
excufationem ,  &  ideo  non  dcbuic  pri- 
«iiMfrttaibus  ^eibomnAOi  ad  fk  Cpe^ 
da^ncis,  quaficulparuaeos  amirerirJri: 
•  Barth.  &  alij,  quos  citanr,&  requuntiW' 
Mantica <^/^<»///.  lo.  «.  27-  Fufar. 

».  5f- &i Pcregrin.  ^,4^1.4.9,  ».  84.. 
qui  bene  cum  alijs  addit  b  idem  eflt^ 
lu^aHdo  fidcicomifTariu&exfuflacauia 
iffOOiaviflrct feliftum.  Qnod ctiam  tra- 
<5c  Pufar./»/'. ».  5^.  licet  nam.  /^t/.  alios- 
*    i»>opporuum  adduc^t. na-i  .  -1-  '  1 L. :. i 
»:liis  prsiiflittllAba|S|tti^  -propQQnp 
diAcultare^cHldebec,  fi^Aus  pcndoi^ 
t(l'.tempore  mords  tcdatoris,  (iante: 
aditann  hacrcditatcm  fintperccpti ,  cfTo! 
fwBf^tcicer;^  abfblute  roAituendos,fi< 
<faic<^nilaiid.0oi\rcrf3lir  quciilMl& . 
«odumcflAeiabon^  icit»redicace^P 
fim^i  ref^fco.  ha  tn^de^  relatic  a>^' 
^iis y  .Mantica'/;*r.  7.  df  csajeif.  tiUim.' 
tnhuit.tit.xo.^utH.  6.&  »4-  "veff.  ego 
4««n,&paxedcxrupradiiflis  nHm.  ui,- 
i|lN»tlj||i|iitd  om»  comcflwii  iprobavWi 
^vrltart|ntetoadttam  hscredicatfm^ 
^oppcds^ftitueodbs  cf e  fidcicOin»^) 
BFiiflaciouniterfiiH:   »  j.      •  v 
g     &i  aucem>rti^percepti.per  h acredetn » 
poftMimnsitanitic»tem  ^  neganc«it-< 

BiBmmo|14«be<»-Mflicai.  ^ 
doceimlMiiaoisfj|iP</«Qir/BmM ,  »ir«A.<S;' 
ff,tleviU^ri'\^f^^mdTihi.  in  f\dei($ttf-'' 
mffdriiMy^  hm»,  13;  ff,  idJreheL  ^  Man-  • 


ui^\  libi  m  fiil6J>fb  eidemTententia  : 
referc  PftriC  rM^.  5^.  Hmv.  )t.'V#Ari»,>£* 

3.  Fnndamcntumhujus  opiniortis  eft"^ 
quia  hujufmodr  fru^us  poft  adttarn 
h.Trcditntem  pcrccpti  non  ncquirun- 
tur  h^reditaii  ,  ciim  pcr  aduioncra 
definat  clTe  h«redlcif#; 'ftd  «cqutrontM 
iisredi  ;U  (ic  non  videnturh^redita* 
rij  ,uc  pcrGlcflTam  in  l.  \.in  primipiffy 
ff.  dt  Mcquirend.  poffcff.  In  rcftitutionc 
autem  non  veoiunc,  nifi  qus  funt  hs^ 
redicaria ,  H&m  L  iwffitkmmjfmsm,  iM- 

Qiiod  li  oppdnas  1n  contriiriuni  t\$ 

ftare  l.in  le^e  Tatcidi/i  'pldcnit  ,  rf.  ff.  ad 
/.  PAkid.  ubi  dicitur,  quod  frutfl  us  pcn* 
dentes  temporc  mortis  tcftatoris  au* 
geot  ieftimatioAeiif  hferedifbtfsj  (kii^ 
tanquam  partes  illius,dcbcrc  rcftitul 
fideicommiflario  univcrfali.  Refpon- 
detMantica  <//^i>«//r«.  14.  cam  Icgem 
ioqui  tantum  dc  frudibus  jam  matu<* 
ris ,ad  quosbis  fH'ceftringi^»  tales auS 
temrfru^tis  habcl^i  procollciftis ,  juxc;^ 
Gloffam ,  Bartholum  ,  &  alios  inl.  diJ 
'vorfio ,  §.  inferdf/r»  .ff.  folulo  mttrim. 
&ficmirum  noneffcquod  veniantrc- 
ftituondi»  quem^dtbodtam  qui  M  ipfa 

A  dd^r  pr^terca,  qii^d  Ifla*  i*x-ld§<Jktfi| 

rcfpe<?tu"  quartae  Falcidia!  pdr  httred^ 
detrahcnda;,  in  qaa^abetilrtacioafti-' 
jmttiDniliicrcditat^sj  ihfpedid  tdmpo^ 

Md  iiFdUid.  U  pto^H!  fOhifi^nfi^ 

dcranturififijdusrfUf^rt  ,  qu6d  horun^ 
tantum  a:ftimatio  fit  certa  :  in  rcftitti-' 
enda  vero  ha:reditai6  ex  caufa  fidei*' 
C9ainm  infpicittf»      tt- Mn^ici»' 
rium,non9uantui\lfr.^^^ifhaftedftMi 
&ideo  cum  di(fti  fru<flu$  poft.adttam 
haErcdjtatem  perct^^ti  hercditar'?}  non 
finc  >  non  veniunt  rcftitucDdi.  lntelli- 
gicuv4ntt«ta  bscc  rem<c^cia,'ilifibdercs 
dtaattfiii(ao^>«fctp^r€6mft/tu»e&'' 
fcc  tn  mora:liam  fnfeiS  pbft  mora  non' 
pcrcipiuntur  judicio  ceftatoris ,  fit'*ne-' 
raini  fua  mora  prodeffc  dcbecVut  la-' 
tibs  ^uciaracidcm  Mamica 

Nihil. 
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Nihilonnlaus  ftatuencla  eft  concra- 
ifo  ria  fenccntia  teoens  ,  •didos  fi-uAus 
.RfliaiendM  dle,  Hanc  feqoicur ;  & 
comiDunem  dictc  Peregrinus  di8.  *rt, 
49  nti/M  \6.  Pro  cadem  ftjt  cxprefle 
Alcxandcr  dclinnnola  /»  d/ffd  i.CtH- 
ttrio  mttm,  4..  (  quidquidMancica  fnprA 
cum  altccrfnceliigeoduR)  eflecomen« 

daC  )  (^im  MBg  L  m  fldek^mmi/fsrUm  , 
imfrwcipto^  num,     ftanc  etiam  Glof- 
ia  /■*  dt{l*  l.  in  f  deicommi^i ,  in  frinci' 
fio ,  ver.  n«n  i»ct»m ,  j^,  de  n/nris  ,  An- 
tooius  Oomes  tem»  t,  varinrntii ,  ctp, 
f.  jNiw.  15.  fime.  Molina  drfls  dt^  itr- 
JMw.  II.  Fufar.  dt£fdqnijf.  6i6.  mttmh 
4.      <^  plorefquc  altj.quos  rcferunt, 
licet  non  otnncs  adco  exprclfc  iliam 
tradanCyCum  plcriquc  folum abfolutd 
dicant  ,fiiiAui  pendentesc^pore  mor- 
tis  teAarorfs  reftituendos  efle.  Racio 
k  priori  cA,quia  frudus  pendences  funt 
pars  ipfiusrei  .  /.  frnSfui  pendentes^ff.de 
reivendicst,  £rgo,.quitempore  mor* 
tisteftatoris  pendent  ez  Eebo^-bmCH 
^Hcai^fiint  ptnes  haBfeditattS|€f  coii> 
iequeoter  cum  ca  func  refticoendi  , 
quemadmodum  cactcra  bona,  quas  m 
ca  rcperiuntur,nihii  obftate,  quod  pcr- 
^ipianiur  poft  aditioncoi.Confirinacur 
^       t.  imltgi  Fslfidis  pitemH  s  tim 
cum  fundus  rttione  (ruftuum  peoden* 
tium  pluris  aflimctitr ,  &  hujusmaio- 
risaftimanonis  habeatur  ratio  in  de- 
tradione  Falcidla:,  uc  io  ea  iege  hal>e- 
far,«onfc^uens  eft »  ot  etiam  baberl 
.  ^bearinteftitucione^  quando  ha^res 
cft  gravatus  fideicommiflb  univerfali , 
^t  ninnirumfundus  fic  pretiofior ,  fcu 
eftimatio  ipforum  fruduum  peodeoi- 
tiQmrefticuidebeac.  '.r  ■ 

AmpiiatBr  prim6  htrc  rencenciay 
ytprocedat ,  five  f^ks  frudus  dieoc 
mnuh,  ftve  immaturi  remporcroor- 
Cisceftatoris.  Quia  m  utrifquc  militac 
riitio,  pun?-  pr^cedenci  addu£ta.Ec  ita 
if;ncic  Per«gtinus  tfiff*  »U  4,9.  mm^ 
17.  ubi,tc«Utur  de communi ,  & Fufaii . 
diiii  6x6.  num.  6.  AmpHatur 

fpqaia^Q  »  ut  «liapi  .lc^^u»  6Kt».i6d 

'1  ■  « ' 


non  nati ,  tempore  mortis  tcfttto- 
ns  ,  reftitui  debeant.  Sic  Peregri- 
ons  ftf,  wem.\%,  9t  FoAr.  Ueteitstf^ 
mum.  9.  quanivis  contrarium  ▼olueric 
Immola  in  dicJd  /.  in  lege  Felcidiit  flmm 
cnit.  Ratio  cft ,  quia  liccc  non  fincna-  - 
(i ,  raatien  fada  cft  feminum  impenfii-, 
qosAmdom  lia»editartom  prettofio^  * 
rcni  reddit,quemadfflodum  fru^us 
pfndcns.  Ampliatur  tertio,  ut  didi 
frudtus  reftitacndi  fini,licct  fideicom^ 
miiTanus  fuiilet  ncgligens  in  petendo  ^ 
(cftofhisfueriotperccpti  per  hsred6 
Bon  conAitucom  in  nora.  Sic  Por»( 

grinus  eodemtrt.^^.num,  83.  ubi  aliot 
rcfcrc,  &  Fiifar.  dtilfd  cjuitft.  6i6.  n.  64.^ 
Quia  cum  hi  fruAus  fint  pars  rcihaere- 
ditariae,illamque  pretiofiorem  reddati  ^ 
fit,ut  quemadmodom  res  han-editaet^ 
leftitui  dcbenr,quamtumvisfideicom-« 
miflarius  fuiflet  negligens  in  pecendo, 
ncc  ha:res  foerit  in  mora » (ic  ec^am.iiii 
firudus.  .'1 

Declarat  flatem  PiCKgrinos  VM^sss 
erf.  -49.  mmme.  t6,  aooefi%inceIiigciM;t 
dum,quoddebeant  refticui  ipfi  frui^lu^j 
fcd  folum  corum  pcndcntium  asftimat-i 
tio,  juxta  V  alor6,  qucm  habebant  tem-    , . 
pore  morcis  ceftatoris.   Idque  probat' 
petMm  k  im  lege  Smkidim  ftMmt^, 
id>iin  favorem  fideicommiflariifeloilic 
infpicicurmaior  srftimatio,  quse  harrovt 
dkati  accrcfcit  cx  fru^ibus  tempons) 
morCts  ceftacoris  pendcncibus.  £go 
lwr&  dicendanartittEotfV<debere!fefti*» 
tui  «AimatioAem  .illorum  froAiniaiyi 
juxta  valorera  ,  quem  habcbanr  anta 
adicamharreditatcm:  utfic6porc  mor^ 
tis  ceftacoris  cftimabastcor  100.  aurdsy 
fic  qoaodob(toditas6iitradica  iamLa& 

oenderant  sid^valbffem'ii50..eo-qaoi4f 
incerim  magnu^i  ineremencum  Iiom 
cepcrant  ,  &cercior  crac  eorum  col-  ^.^ 
ligendorum  fpcs  ,  debere  cunc  re«, 
ftitol  «50.  aureos.  Ducor/»  quia  il^> 
litd  valoris  •06remcatam^ance!adttaa(> 
banedikatem  accrevit  ipfi.  hssreditati , 
illamque  auxic;  ac  proindc  fa^^um  eft^ 
hsMrflditariiimwrgotcftitai  <igbcc,  qu6«i 
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•^Biodutn  cstera  ImMi&Kfedicftfla» 

ucconAaccx  di^isWAMWfr.  tti.  pro  fru- 
Aibusanceadicam  htereditatem  pcr" 
ccptis.  £x  quo  fuDdamcnco  fimplici- 
cicerdiceiidiini  paco,  filrudas  fioc 
peodeDtcs ,  quando  hsres  adit  bsre* 
ditaccm ,  foWi  deberc  fidcicomttiKra* 
rioeorumaeftimatiooctti)  juxta  valo- 
rem  illius  temporis ,  five  jam  cflcnc 
pendcntes  cempore  mortis  teftatoris, 
lUrepoftea  iaoeoee  iMSfedtcace  oad 
fiiiflent  i  (iqutdem  etiam  in  hoc  fe- 
cundo  cafu  harreditati  accrcfcunc ,  & 
cum  ea  veoiunt  rcAitucndi.  Acque 
ica  cciam  videtuf  intclIeXiirc  Pere- 
grinusySi^iMf,  mm,  t€,  ^ftrf^  r§wtrss9* 
trm ,  quacenus  ibi  doccc  i  debcrc  refti- 
tut  fifttmacioncm  horum  fruftuum, 
coquod  adharredem  fundus  precio- 
(iorperveneric  ob  illorum  pendenci&; 
obi  plaoe  fignificat ,  cocum  illud  pre* 
dam,  qood  fiiodo  accrevic » aocequam 
adh£crcdem  perveoirec,rcfticuendai»i 
efFc.  Nec  obftat,quod  in  d^fial.  im 
hft  FMlcidUtColam  confideratur  va- 
lor,quirciacccevtc  ea  frqdibus  pen« 
deotibaa  cempore  morcif  ceftatoris: 
cum  ea  lea  folum  loquatur  refpc£hi 
Falcidiac  pcr  haErcdem  dccrahenda: , 
in  quafolum  infpicicur  valor  hzrcdi- 
utis  cempprc  niortis  te/Ucofis,  /.  i» 
fsiiwe^i^.  i»fnmipi»t  &  diffs  /.  im 
^MMMtitMtii  f*Mi,  Fiitia»  neqde  infra- 
^tbus  jam  maturis ,  de  quibus  ea  leiC 
agic,  confiderabilc  erac,  quod  ad» 
huc  crefcercnc  in  vaIore«  quoufque 
poft  aditam  baereditacem  colligerefit 

Atqa«  fitnc  rcfcllittif  facile  iM* 
»*|  dvum  concrarifffcntcntias  rclataf  nu^ 
nierei\%.  oam  quod  hujufmodi  fru- 
jStu^  coUigantur  *  adita  iam  hasredi- 
tace  ,non  collit qaomiilttl  dom  «mfH 
^HdeOtes  ante  aditioiiem  pefcide* 
iQOcad  ipTam  harrcditatem ,  eamqoe 
aagcfcric,  quoad  a:Aimatiooem,quanl 
pro  tunchabebant.  Qtiare  illa  arfti- 
macio  rcftitoi  debct,taiiquam  pars  hft^ 
fodisa|ts«6trolum  toccettmtum|9)0N4 


aeeepefoQcpoftadiamhxctedttatefO.'  •  ^ 

lucrohxredisccdic,  utprobac  funda* 
mcncum  adverfariorumi  neque  in  oo* 
ftra  feoteocta  id  Oegatur.  Quod  aif« 
com >iafiCica  eoiifidttic  dfca  d.H0 
iigtfMHs,  adco^odum  argttmtii>; 
tum ,  quodex  ea  pro  nofira  feoteocia 
defumicur,  jaro  facis  pcf  fupra  diftAcx» 
ctufum  eft.  Addc  vero,  quod  iiceC 
«aleic  ibium  meminet^c  defrudibiia 
macons,camenGlo(ra,  iki,  w^^  tm» 
tis  tem^e,  &  Dodores  commuoiMf 
fubaudiunc  maxime ,  idcm  fcillrct  vo» 
lcncesin  immacuris  ,tefle  Peregnno» 
di&oArt^  4^.  »um*\7^  cum  U  hx  pars  fim- 
difloc. 

Addic  pMNefM  i«)6m  Pcf^gfittiil 
fuh  di^»  ttumer»  16.  Verf,  tmfUimem^'^ 
forc^  dici  poffe  praedidam  communJ 
feotenttam  proccdcrc ,  quando  £det«. 
commiffiimfiiitrelidum  pure,  quem* 
admodom  in  eiAlemcermioiti  eofe«. 
ference,  lentiunc  Jacobof  de  Arecid#- 
Bjldui ,  Imraola ,  (Jemanus ,  &  lafon, 
in  Lfiiims  bentritm ^ ff.,  de  leg.  t.  in le- 
gato  omoium  booorum ,  aut  partisi  ia 
qao^otumadprclcncom  qutcftio*  < 
Mmeademcft  ratio,  atqocin  fidet* 
commf/rouniverfali.  Si  autcm  fidci» 
commifTum  fic  condicionalc ,  vcl  idi 
diem,  tuoc  proccdere,  &  verameflb 
ppiniooflm  relatam         til«  qaod 
icilicet  non  tenecuf  lumraAicoeflV 
dl^os  frudus  pendeoteSi  (eu  eoniai; 
sfiimacionem,  utetiam  inlegato  ge^ 
oerali  ceococ  Do£l:orci  proaime  c\* 
caci,  fic  «jttidem  io  fideicommiina 
condicieioalibai  fiibdte  Idem  Mip^ 
nas  ,ouaqaam  fe  vidifl*ediao«fim^>^ 
rcftitui.  Acquis  lume  eandem  feo* 
tenciam ,  non  fubduljicando,  fed  con» 
ftanterteoec  Tufge.  diad  ^ts^,  4t6^ 
iMMia  3r.  iddeoii  icr  ittlbmpcrvtdifle 
pradicari.  Neqoe  aliod  videtttf  vo4 
iuifle  Manctca  hce  cittte  pro  prlori  CtiU 
tentia:  oamfubillo  nnm.  14.  cxpre£<t 
profitetur  Tc  loqui  de  fideicommiiro 
4iiiiverfidii&  diem  «tcI  Aib  cQodiciooe 
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«dim!  ^obacuf  ,potft(l efle ,  tum  qaia 
«o  ipfa ,  quod  teftator  rdinquit  fidei- 
OQmmiflum  mdiem,  vcl  fub  conditio- 
lie,flaeBS«ius  videturofic ,  uciDCerim 
duirdlBii  vci  owrfidiH  noiiadveDic» 
onmai  &*AaMptfioft  aditioMm  per» : 
cepci  ftjcrioc,  percioeanc  onaMno  ad 
Inneidem  ,  etiam  fi  effcnt  pendcntcs 
cempore  morctsipfius  teftatoris)  fiqui- 
dem  ,ucfaaV)eturMi^i^«  i.mmlier^  %,f 
kmisM.  td  fi«MI)UriN»,oniief  ftiiAot^ 
^■orlu»^  iilci  cmBpOMiiitiermedio 
perccpic  ,  iDtelHguntur  perccpti  judi- 
cio  teftatorisi  quod  videtur  procedctc, 
(ive  cales  fruAus  fuiifeoc  pendentes 
.  tempore  iiiaitb  tblkitorls,  0ve  hob , 
«cteiilia  lex  non  diftingtiat.  TaroeiK 
i» ,  quiaadvenieocecafu  talis  fideicS» 
siiffi,  cedunc  fidcicommUrario  bona 
cnmomnlbus  fru<^ibuscunctemporit 
yeBdeficibQs,  uc  nouc  idem  Peregri- 

ff.C^^}.  qood  ulcs  fru(flus  fmt  par» 
ipforOm  bohorum ,  l.fruBus  pmdentes 
f,  de  rei  vendic,  &  1.  find.  f  r».j/.  de  hu 
^«4  imfrMtdem  crediter,  &:  idco  cranfiro 
ddtaiclli  snflaM^nem  cet  tnmfic.  Ad* 
dttqile  idcai:  Aotnor » Isoc  pr  o  c  c  dere, 
hcet  maior  pars  anni  prsrerijiroc  ,  fic 
pix>ximaeiret  &uduum  colle6tio:  nc« 
^iicyer6cfiedividendos  prorata  tem'^ 
■eriwdwiiMBitdem ,  &  fideicommiA 
Mnm :  i  deCFahendas  tamendffe  pefr 
Ittercdem  impenfi»  fa&u  fttril  lp(b« 
rnm  fruihitjm  qoarendonim ,  juxta  /. 
fktimHimei  §,/fm.  ii.feqif.jf.  depetit^k^ 
fnfit  &LfiuidMsJf,  fMtma.  BPeifeiut. 

fixqailtoQlidiboi  gdMSBfWAllflllll 
«idcloditai»  <qu6d  quttfidb  Bttphjr^ 
ctufii  Ktereditanik  fiserit  fttidfi  ^  fi^ 
Aitommiiramuniv^fale  ,6mne$  cjut 
liKi^s  tcmpote  nrorcis  tehatoris  pen^ 
deniss  pertiajeat ,  ac  refticoi  Omiiin^ 
nraieiw  iweicoiniBiBatio»  n  HBrpei*' 
dipttaDtc  aditain  liaifedibifietli:  Siajfi- 

re^  pof^  aditionem  pcfcepti  fint  5  Vel 
talcfideicommiffum  cft  purum:&tunc 
dcbcc  ceHjcui  cocujoi  ^o&deiH 


ti^  «IklmMift»  .jM»  valowm ;  qo^  ^ 
habcbant  aote  iidicam  hereditatem*  - 

feu  in  ipfo  momcnto  aditionis,nifi  pet^ ' 
cepti  cflcnt  per  harredcm  conftiturum 
in  mora,vei  cafus  e£eccaiis,in  quo  ipfo 
jure  aoce  aliam  reftituctonem  domt- 
oium  cransferrotur  in  fiddcoiHiBlAltti^  • 
uoiiquia  in  ejufmodi  cveodbus  delMne ' 
plend  rcfticui ,  juxra  fupradida  nmm^ » 
M+.      d»mbms  Jeqif.  Vel  clt  in  diem* 
auc  fub  condicione  .*  6c  cunc  fi  per- 
cepci  fiot  toce  diei ,  ^el  cdndttionis 
evencuffi,  pertineoc  ad  baeredcm  ^atg^ 
vatum  ,  nec  reftitucndi  funt;  frttAag> 
autcm  ,quifuerint  pcndcntes  tempo- 
rereftitunoois,traofcuoccumipra  rcin 
fideioommiiiarittm«dec-dividendi  Aint^ 
proracatemporii  'mi»rjpfiMi»  &h#c 
redcm  gravaaiffl  ,  iaxcap«dxiiA^diA»< 
mtmtr^frmid,  •  | 


«    rM  tTMfit  im  miimm ,  iitmtm  > 
gmtM  tfen  fideic4mumtffi 
fmrtiaUmriti  . 

■ 

^SMdm  Emifbjtett/ts  b^editarrM  fremfi 
ikdtt  JUkm4inibUgt^,mkilMetfpf^ 
ehde  fmud  f¥*fim$m  qnJtffimm  ,  am» 
i«vk$kgm0dihi$9^mt  Ugkt^m,  m. 

^iMmde  res  dfterminatt »  &  prepnk 
«0U^islegMse/i  pure^  ecqmifitur  veri 

'^Btdmthmt^tiirie ,  ijttmh 

^iMeti  seqmifkimtiaftntmmit  tifim 

UHsit.ti^, 

'  ^ifidqmgttdt  resejliegstd  fmh  cendit^ 
^iVliH^tkim ,  tmt  iegatnmefi  rei  edie^ 

\  vd^tMitmmmmttiU^tiMi^^ 
iHrtishentnttn^  ihidem, 

^Ande  res  efi  igfrgu  in  diem  eleftlim , 
^Qj^Mrw  jhtim  mfmmt  jms  >  /w* 
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IM»  de(Mf  diMim m» iiveilKm'  "'S* legti»m)iti» diem, vetfiAcMditi^, 

msdiei.d,  ».f%t.  m  ,nen  dfhrnturlf^ttMrttfrnaMtemfne, 

^»ndo  res  cert*  in  individNfi ,  &  mortis  te/titoru  feadentei  \  heite  Mterm 

frmn  teflAtoris  fure  le^Mts  efi^  frun»S  quifnerint ptndentes  ,qnimi§lUesiitiskm 

ej»i  poft  menem  tefiemu  Mte^  *ditam  ggticeditt&iiumedB  idfitimemgemdm^^ 

hsreMtiteet  pereeftes  fertiitere  ed  tege»  m:%^o>&h'   .  /   ,          .  . 

$»iiU0  grmfee  PeSefei  fttnhtiH.  timth  '   Cenc/nditnrififpecie,  ^tnde,&iftn^ 

•  tifijae  frt4£itis  Empffftenps  titnU  leggti  iif 

Contnri»  tmen  fententie  ,  (jHoi  fli^nem  transUtM ,  ^ni  temfere  mirtk  te*^ 

ime  t*les  frnHui  jiertioent  ed  hxredem  fitoris  yVettiUMiieikt  tetiiieedit^fitiii 

Mue  thli^Miiene  refthtmems.  efi  cemi^^  ftitdeBtei  ^f^ 

Jmv&*fleieii09rtm  Veffermit^:  mmt,  141. 

Confrrmotur  retiene  ,  &  reffsnde' 
ter  td  fimdmentnm  idverfmitnm.  num, 

*  *  frMii^wr  Htent  •  fententii^ 
f^  ktirtt  fniffet  in  merMideundilifredi* 
ttf^;  ^itiule  fittOm/ fikefti^^^ 

^**  Cencluditur  jnxti  ^rndtCfAm  eem» 
tiHfittem  /emtent^Mi  ,  qutndo  ,  &  qHenf 
mee  iii  iegetit  fraShu  fcnepi  fertinent 
eii  bkredem,  fine  Mgttione  fffiituendi 
tegAtAtio,  ftve  entCtfive  foft  edittm  iit* 
feditettm  fercePti  ftnt.  nume/,  ijj.  &. 

V^'  ^Mnie^^n^^^hge^i  e^.fititnt 
Hmpore  mortis  teftMtorii  fenitntes  fi  pet* 
ikpti  fnt  ente  oditem  hxredittiem ,  de* 
ht  refiiftti  legetertt  eorum  tunc  fendert- 
'  tium  dfitmstii  i  M  entem  fiuaus  jjrtj 
fertepti  ferttitettt  eiliMredtm  ^  Uxtit  frs» 
eHaem^tmmniteM  mtiiittiim  mtmere  t}^J 


htitm-num,-ii%i&  feq. 

Retenti  autem  fentenite  pofttd  »«wj 
no.  etidm  fcrcepti  fertineni  id  if^^J^ 
etm,  ^ninde  fnre  kgufi  efi  resdeterM^ 
Htu*  ^  &  frifrii  iejlfiterts.  ;mm^i  y-*^ 

*  ^od  di^um  efi  numero  t?6.  ifll'^ 
metiinm  frnauum  temvore  mortis  tefii^ 
fe^6  penientium  fettinere  id  tegitifimil^ 
htmH  idket  tim  de  fiiHthm  indnf^ 
3i0iir,ifiAmtiseinfitihm,nifm.^t. 

^oufiuefertikednt  td  U^ittrinm  fiti- 
dut  rei  pufi  te^iH.tiemferemortis^  '^J^**^ 
^hdeatesy  tfii  f^fi  idtim  biere^titmfim 
fercef(i  ?  lum,  139,  ' *  *  ^ 


HTc  CaftiStfic  ^nid^mii^ 

ia  praii  fivqttlsBti^aiiii^  j^^. 
quo  dubitartcfontlilgit/at^fifiit,  . 
Htui  f  ei  Eoiphytcutlcrf  tdtnpore  todf- 
tis  teftatoris  pcndenics  fpcflcht  j^d 
ha:redciii  ,  vcl  potius  ad  le^t^tW 

e»piicando itt  gcnefali,ac|quc?ft to^ 
tineanc  fru^lus  rci  lcg^^tk  tfpors  thbr- 
tis  tcrtatOris  pct^dc&teV/  hlihil  tnitii 
fpecialc  fe  ottcrc  ia  fioA^liyceufi  quo 
^d  praerenteai  qttsWtd^tfro  1  ^  Uco 
m  hoi^  etiSUii  calb  gditiral(^§  ^gttlAf 
fervaod«  ibat«  fieiiC  ia  iaJiB^  fypm* 

bri.   ■  -  -     ■■     ■■  '1 

Sciendum  itaqud  ante  Omfi»  dl  *  lil 
quando  .re$  Certa  in  MBrti^;  ^ 
propria fitftjicoris  lcgati  eft  purd  ^  do^ 
fniniutn  tafis  legaci  abqmri 
gatario  i^uando  nkfti  adit  hlarredi^ 
tatcm  ,  cx  vero  adita,  ti^lefi'  iurisfi<f^i» . 
one  illi  acquiiicum  ^  tittnao  itidrti^ 
jtdUtoris;  htlliiAbWjhtodo^eea* 
featilrtfi^l     tfi^irifelt)  legat^tim  * 
Ita  per  /.  k  Tiiie  ,       &  ihgfefi  ^fi 
de  fartis ,  &  ti  fi  tibi  bmt ,  8  8 .  4  •  • 
fervnt  ;  t^i  ttim  gl4ffi  a  f  de  tegi^  . 
t.  &aliaitira,ltietieiitO»ttiniitiii» 
CMtk^mm^iMfiittits^  i.  Uitiidi  fi 
Antopms?  Gdmes'  #te  f*  fi^  6  *t.J 
num.  7.  MoHna  tme  1.  diffitl,  ttiv 
TJum.  I.  V\cc.\2X^w%in%^fcdelirn^nnmi 
»8.  &  x^,  Jnfiit.  de  fegit,  pcregrintti 
ie  tUeUmii^.  erf,  J^i  MkiK.  tt.  &  cii^ 

Fff  m 
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ritjcg^iia  if>  diem  ,  vel  fabcondicio- 
,  tranfit  domioiucn  in  lcgitarmm  , 
i/bi  dics ,  vclcondiiioadvemt,  utcum 
Saliccto  ,  SociDO  tradit  1'crcgrinus 
/lii0Att,  ^f.m»*.  104.  juxts  tcxtum  tn 
i*fi».  ftn  tHtem  fuhi^ndittviie^  C.  (Sm- 
fnuntA.  4e  Ugnr.O^Q^  intelliguur,  cti- 
am  fi  calis  rcn  <it  leg.ua  in  dicm  certum; 
riarti  llcet  Icgatarius  ftatim  acquirac 
jjs  ih  cale  Icgatum  ad  cfFccVum  ,  ut 
ppjTir  ^illud  cranrmittcre  ad  ha:rcdcs , 
;fttamdn  non  actjuirit  domio^um  an-, 
tequam  dics  adveniat  StmpTontus 
Jtttlm^  i6.ff.  de  u(u  ^  &  ufufrH^.  le^. 
Barthqj.  ibid-P^^ld.  SaIicotus,&  Paul. 
y  Vft  JiCU  i.  fnAj.  ^.Jfd  ^uis  neftrt  ,  Ced, 
thihafHnu  de  legAt.  Pcrcgrinus  dUh 
4rh  tttim.  zt.  In  Icgato  autrtn 
ij&l^^lfcnac,  vcl  "quac non  fit  ccrca  in  in- 
Jlvidijo,  uccijm  lcgatur  gcnus  ,  vcl 
«moti  bonoriim  ,.non  acquirtt  tcgata: 
Aus^dbmihium  aritc  craditioncm,  ut 
fi'fti(^fc,&  Pq^loribus  probat  Anto- 


R^J^. Tcfcgrrniis  dia.  Mn.  ^p.n.  80. & 

bcicndum  practerca.  ,  quod  in 
^^t<>.puro  rci  certaj  ia  individuo, 
'*  &  pi;c)|^iap  te(latoris  ,  gravium  Oot 
ijorurtj  rentcntia  cft ,  fru^tui  pcr- 
cepws  .poli.  niortem  tcftatoris  ancc 
a|^tatn  hawrqHicatero  pcrcincre  ad  le- 
gitarium  J  qvi*  dominium.talis  lcga-^ 
t^jq^tifctur  illi  acquifitum  ftatim  a 
njwtc^  idlatqris . j  ut  cx  fupradidis 
cpqfii^;  irudlas  autcm  rci  Jegat« 
j>crtmcQt  ad  Icgatarium  a  pun<flo, 
«ju^O  dominiumacquirit  ,  /.  Ilerettniiu  ^ 
4.Z.  j^iiVV^^.S:  il^VGlolTaordiiuri^ 
&rppjaiuaiccr  DP»  &  generalitct  fru- 
^iij^.qijijfquc.  jei  ..dorainutn  cjus  fc- 
^MUptu;;^;/.^  rxf//;^//^,  i,.f'  de  rei 
i/e/i'<ftiif^k^  fcmiunt  Glofla  ia  J,  tfued 
i/^r.  M^uirit  ,  f,  de  ieg..  t, 
Barxliol.  Jacob.  dc  Arctin,  &.AngcI. 


np 


1.  V4r.  f*p,  I»,  &  Mollna. 

zli^}*  dtf^Ht.  194,.  nftmcr,  1,  Pro  qua 
feritencia  fac<tmai(i^\^  cext.  inl,  huic 
fcrtptmr/i  ^  ff.  ad  l,  -  AifuU.  cum  alijs  , 
quos  afFertj  &  poi?derac  Ricciardiu» 
*n  d.§.fed  dit»  ^  »,1%.       ja.  l*tfi,de 

/^.     v.-  "... 

Contrariach  ramcnfcntentta'm,quo4 

imoilli  frudhus  ceduAC  haercditaci,  & 

ea  adita,  acquiruntur  hzredi  abfque 

obli^acione  eos  rcltitucndi  legatario^ 

tcncnc   (^oflia  in  dtda  l.  Herennim  ^ 

^tr.fefl  tKc^mfunm  .^  jf.  de  nfnr,  f*r  in 

jin,  Cfd.  de  nfur.  &  frttH  .  ItgAto^  Cyjius  , 

Bald.  &  Salicct.  iitid.  Imraola  ,  &  Paul,. 

Caftr.  in  d.  l.  qtttd  /«Tva* ,  Alex.  &  laC 

in  l,ft  ttiri  homt ,  88-  ^./"tft  ftrvttj  ^ff.  de 

^i»/.  1.  Salicetus  tn  l..  in  ftdeicemnfifii  ,^ 

<»L  l>  ff.  de  ufur.  Arctin.  &  lafop,  i»  t,^ 

Aiw  res  ,  cU.  tilt.  f:  de  le^dt.  x .  CoVaV.  Uh,^ 

i.  vsr.  citp.       ft.  ij^.  verf.  fecttnd^med 

veram ,  Menchaca   Je  /uccefsien,  cr/Cf  t» 

i.      t7.  nttm.  tt7.  (  quamvis 

de  fncceften,  fregre(fu,§.  17.  nHrfi.\iU, 

ira rem  flxpliccc^  Utrc  yera  fupcriqrcin 

fcntcntia^^.^^;,«>«.^^f<¥/,.ff/i/4«»  r.^l^* 

pi'-'<t;»:ur  5  B-iThofi^iif  CdivMio  ,  "8. 

pritsc.  i.p.  w.  81.  VaUfcus  trsB.  di  ftft, 

{4/.      nitm.  i.  ubi  ait  hanc  fcnicntiatni 

proceders  abfqae  jdubio  ^^Ricciard,  iif, 

d.  §.  fed elin^ .  num,  i^.i^y  ^,,  ubt  haoc 
OptnioncQO  dicit  conxmuncm  ,  fequjl  jn 
jjudicando  ab  ea  opn  rc^cirwunj ,  Pe- 
rcgrlD.  d.A^t, 49.  nttin^ \u  U  plurcj ali; 
quos  referunt.  Opcin)us.  tcxt.  a4;.hoC( 
in  l.  nihil ^  123.  $.  1 .  verf  frtt^tus  tx  fittt'^ 
de ,  ff.  d<  Ug.  I .  Et  prob  ari ,  cti  am  pptcfl, 

e.  T!lfd.  l.  qttedfervttiy  ff.de  leg.t,  ubidici-, 
tur  ,qu6d  fervus  ligatus  quidquid  an- 
tc  aditam  hacrcditatcni  afcquiric  ipG, 
|i«rcdit^tifacqi|irit  ;  .qjndc,  ooUigitiir  ^ 
guod  mcrccdcs ,  &  f^i^^us  rei  IcgataSj 
j^nte  aditam  haereditatcm  pcrccpti  au-j 
^cntipfamhaercditatcm  :  quod  autem. 
haercditas  augeatur  ,  commodum  eft 
.ha^rcdis ,  .vclfidcicomroiflarij  uni  vcrfa- 
lis,  cui  hacrctlitas  rcftitucndac/l,  noo 
^tem  lcgatarij »  vcl  fidctcomtniuarli, 
patcicularis,  . 
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Wniniurn  rci  lcgata  ron-tranfic  in  le* 
gatariufn  j^ntrquatn  fidcatur  hxtedit 
ca9:o?go  &uAut^>qut  aote  ttft^ 
|H»  extalire  percipiunrur,oon  fpe^tafi 
4d  le^carium,{cd  «^dhxreditaccrh,  it) 
^ua  pro  Lvnc  refidec  dominiuni  tpbuA 
rci  lcgacac ,  &l  confequfinter  adita.hx-» 
rcdicate.,  tt^anfcunc  sd  hftredem » ikuf 
^«nera  bena  hcredicaria.'.  Ncchce^ 
fcrc,  qucod  adita  hfcrffditaCe  tec^btud 
juris  fidiooe  domtoium  rei 
acqiiifirumricgafarto  i  morte  tcit^ta* 
ris :  quhiiiujurmadi  fl£^to  non  operar 
cur  fctt^auro  acquificioneoi  ^  utiit  ba* 
rcdcvidimus  i,  fir^irdeitti ^  iMjn.-  iUi 
EihinccKcluditur  fuodameotutb  pri- 
QCis  fisotttntias  rclaca  fntm»  tay^  Adt 
«cxiutn  vfcro/»/.  ^itif/friptitrmy.  qtt^ 
pro  illa  pOtifllmutD  ^bdduxtmua^indi 
ipopdet  bcoe  Percgrio.  diif^ •  tn 
fn€ »  ex  co  quidcm  probari ,  o^ioQes^ 
qux^provcniunc  ocfiSifiOQc  ret  ^(^rip 
pro  fai):0  ante  adiCAin  hsredii^rcm , 
pcdeodasclTe  legataria ,  uc  pro 
vulneracione  fervi  legaci  an<c  aditam 
haercditatcm  fa<fla  f  ac  curo  hoo.  ilarc, 
quod  ncjn  ccdancur  ea,  qua^,pjv}yc<* 
niunccxipfarc,  «cfru<au3,  &/mcrcoT 
des  ;-£i<^iiidem  baD^  h^erflditftccai  ^au^ 

geriC>  •       M'v  •     .  ,n 

Incetligltiif  atitcffl  df^^  ffoirmH 
•3'  nis fcntcncia, oifi  hacres fuilfcc  i.rj ujojt 
raadeuodt  haercditat4m /  tufur 'onina 
frufta8atcoapOforoor3f^r«|)<(j%ft»^ 
non  faciCx&  (cnettir  fiO$  c«d0i^  ik^r 
tariQ.  IcaGrcgor.Lop.api»<i  J4olWi3m 
<//<J?#^j^.»94..*,>.&Cum  mpi£<s  «Itii 
PcrcgrinHS<//^ri.-f^.^«l»»,i».fCf/^^/w>. 
frn^mwht^  f,  4fHflffn^{  fftftJfqUp 
ratiooe,  quia  mow<!*Kijuef»M^j^^M^ 

non  ^chtKLiUfimfiiihS  <^*fH*(if»  &  L 

BemtentwtiaQ)  fru^asfei  pa<;ticuta- 
ri»  purelogacap.  0  pervcpti.  flnt  an£c  ft- 
dicam  hasrcditatefi)  k  ^r^^noft  coi^ 
dituto  in  aaow  a^i?4i'»  wNfte;wad 
ipfMoi  iimdciat  ;ikattMiEi^  ^iwcopii 


fi$t  poft  hajtcditgtcm  ?4»t-6ni,  vel  pQft4 
quam  haercsco^pir  eflc  irvnaora  adcun-j 
di ,  pcrtincntadlcpatarium,.  in  qucn^' 
adlta  hajrcdirarc  dpminmpi  talfs  jfct 
transfertur,  idquc  Itcct  ipfe  Icgata-^ 
lius  fuilTet  negiigcns  in  petcndo  Icgaf 
tQ^utbenccum  a/i/s advcrcic  Manti-» 
ca//^,  7.  dt  (Qn\f6i.  nlt.  vtlnnt.  tit.,t0^ 

BCw.U  Si  vervtalis  rcs  fic  Jcgata  i« 
diciD ,  vel  fubconditionc,fru4lvs  iUjui 
perceptianteadvcntum  dioi  ,vclcOiH 
ditionis,  nonfpedantad  lcgatarium.| 
hcoc  tamen  qui  poft  dicm ,  vcj  condi.t 
tiooem  impletam  fiwrunt  pcrccpiij. ii| 
notat  Percgrinys  di^ff  tirt,  ,45.  «. 

cpm  multis  alij»  D.  jciaah«?9-  dc  Ge*^ 
Talho R»foald.j>.^.  r^.a.  »«/»,f<^ 
dtM^ttt.  fiquidem  cx  tunc  domioiur^ 
tranfit  io  lcgatarium ,  ffifif^A  9At 
vcrtimuJ.  r -.  ..r 

-i;;-:Qi«ando  VcfO  Icgatumlfufiritpar^  «3^ 
tlsbonorum,  vcIresJcgata-nonfp«ftf  • 
propria  teftatoris ,  tunc  fru^lus  uo^ 
debcntuf  Jcgatario,  nifi  fmtpcrccptl 
poftquam  hasrcsfucfit  In  mora  rcft^ 
tuendi  legatum,  uc  rclatis  plufibu% 
tradic  idem  Peregrinus ///<f7*  ttrt,  4.^ 
num.  %o.&fei}ef.  idcmquc  doCet  Mof 
Wradicti  difo.  num.  ij.  quia  dp«  . 
tninjum  talium  legatorum  non  tfanff 
It  ipfo  jurc  in  legatarium ,  fed  pcrtra*^ 
ditionom,  quam  bajrcs  ncm  ccnccuij 
faccrc,nifi  poftquam  fupric  Intcrpclf 
latus  .•undeanccquampcr  InterpelUT 
tupnem  conftituatur  in  mora ,  fibi  p^r- 
cipicfru^tusjcec  tenct«r«)8  refticuV 
crc,  uc  iri  fidoicommiJTo  univerfall 
diximus,<Ji  pracedenti^HUm.  113, 
idcmcftinlcgatofcl  \n  gcnere,  feii 
npn  deccrmioatae  in  itt4'viduo,  ut  oor 
tacMoIina/*f^r/;4/^,  cum  ejus  ctian^ 
dominium  t)Ot)  a^quiratur  lcgaci^:ff 
,awe  traditionem.  , 

His  ita  conftitutis ,  Jam  <juo^  attft  13I 
net  ad  fru<5lu$  Emphytcpns,  cnw 
Jgfquc  alcerius  rci  lcgata^,  tcmpoMi 
e^ortis  tcftatoris  pcndentpf ,  fit  priijvl 
iconclpfiq.  Si  legatum  fit  parum ,  fij  , 
ili-iru^us  paccpti  fijqtiffl^n^  ;j4v 

Fff  %  tam 
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lEthpHytcsiai 


tim  h jB>c4?la>e*  ,>rifctl:a1i  <!lcfc<M:  1»* 
£ftC{tfioeorutn]^endcnti\im  seftimilCtef^ 

jim"  pcrcJepti  pcrtirtctVr  ad  ha?rcdemr 
Hocfccundofih  iumiturexdiAiSiCOrti 
ctiani  quifddO  iegatu iM  elt  tei  dtf ef^ 
miiiiiile  lirli^iattoV<c|»oprtc  cMi« 
^ktH  ;fi«llfiiMiflfiil  itiii  «ditam '  b«f 
riitateiw^fctffti ,  tio>i  ad  kgarartWHTj, 
ftd  ad  hiBfedttrtn  pertrnefat,  juxu  cotia|4 
jnun^m  fcmcfttJafio         ij9.  iwdi^ 

Ug^tQ  pMMttOiralli;  V<ii  fei  aKenat j 
«uc  Bftn  dfcto^ttinatac  iwindividuoi  cfl 
«Pttaai  iJ^ibt*Hle^Kii^m ,  cciam  pod 
Mlttftinli^fe^iGEiteim  perccpti,  aoteauf 

tiatumell.  '"^ 
♦^•..tKfpViftHim  vcfo, qood fdficet  a;ftU 
itt^lilatio  HlbT^um  ftuiiuum  pcndentiuiii 
lolvccda  fit  legatario ,  ell  demcnt^ 
iofulto;  qu»  doceoc,  in  legato  puf o  fw* 
^^ITvlVijMtftfeflatorefAto^i  fk  t&to^ 
#|}:iiWtft(*jtts'^en4cBf«*  d<iberi  le^.l-i 

.  m!a;iacfiHj^n'?i?  le^it«frti  fit  «i  deter- 
tfi^t« , omniUoV bonoco^ iilut 
Wtii.  Riruhc  Jac6bAfitf'AVen«l-:Ba!h 

5iab*h,  M  A  /tefnh  h»frm^'f,dlt/egdtl 
l;  idemBiiTdfts/>/  t.  «^**».  «I.  Caif.  de 

iiim:  uyvfT f:  \tfntfM ,  &  hmmi  ip,  '<$•  8  j. 
^of  Mii  ftticccicia  comh^unHeft,quanl 
IKUikP^^T»^  Al^x4adr0  BaldOamk 

«atafcmper  debari  legaranoV  i^i^'?; 
U»  flc^'fti«»-Me'f*«-cepti.aocer  adicataiuB- 
^  fi^^atem.  Fuo^SaiiMinnift^HorviDMr 

»iti .  8&«Ullf  arfKfiili«i««>»  cft;  qu^ 
la^erid«mt<rs&nc'-firfB  tpfidt'  fdl 


^uiicf/;^/.  Ftiddid  fii^htpl  f.  i^l^ 
MMjiii;' Bego^ veSiMoc  oiiimnc  ipA 

legatarvain.  Cum  aucer^  quando  (cr* 
Cejiri  fu ot  jacente  hacTcditatc  (  m  qoo 
calu  htcloquimdr^Ji  jam  pro  tuocnoa 
fiot  piai«liei,ioii»ina«ibaac^o  hseredit»» 

te,  lieofrMmqiifNbm^ft^  pro 

octtr|io^l«itwfliliKlt!dein,  iuxta  coiBH 
r»Oi«»<IfeilieiJr^'iwli».ny©.  Telatam,  ' 
flt,uc  tniaib  p^pofito  (blum  dcbeatur 
kgatahocorom  pcodeDtioni  a:ftiaia- 
tio ,  ju«co  >  tvoioMnyfionlrr  ceaipor» 
fli«^t8aaito«&Eal»ebafit^>rjaMq  ipla 
cddm  res  fotum  liicttliigacur  ]e|ta*ptO 
UCeotvmpore  rcperirctur» 

;  $i  aucem  «cncamui  fc&tentiim 
B^cboli ,  &  ahotMilMUtiiaiMMML  uy,» 
ipnr  Quidcm  jtli  Aicir  p^obabilitf^dlom 
dvm  ibfi>t0f«  c  ^rquod  in  ic|g»i6r  po^ 
rorct  dctcrminaffiJ:;  tn  individub,  6t 
pro^a  teltatbrlsiomncs  cjus  fruiflus 
peoddDttl  tenyportnmortiaitcfta^orif^ 
1iqBr^*<ifai^l4itttiP»»reaiiiteia  per*  - 
c«(fcMUk^  |^«tW}ocegre;^c  rc  ipfa« 
&  nofTtantdm  q«<iad  prajdrftam«fli  - 
matibncm  ,adlcgacariurh'.  ciim  juxra 
camfencentiam,  cUiiUbcc  frudus  cx  ca* 
ftM^pOft^iiid«Mdiii^tis(Utif^  X 
•dlegitaiidm  'i|)irtifteaac;^ihicifedi< 
tas  adcacor.  Acque  ica  rclacis  alijs, 
dOQWrM!^  Molioai//A«i^^.  i^^^ 

niii«Miaitille^illveKfe;'4fcecDo*,.. 
enmmm  -i$l^i<{fRnK^ra  fcateiicia  ' 
i«lati  mtikh  io^asmnr  de  ftuAibtis  in» 

duftrlafibtts  ,aifamfeft1dem  didendum 
effc  de  naturalibMs  temporc  mortis 
teft acori^  ^ndiehtibtitf.  Quia  hi  etiani 
Anr^itt  ipiiit\i^4igiitt»;^'itliaqaie 
|jrec}o1k>retn  teddUQf.  Neqnerjictw 
ti  D<jat»e5,  dufm  ngOititef  aflfcront, 
firut^Vos  (Ktos ^  t^ftatorc  temporc  motw  , 
•litCfUf  {>dde^teadcb€ffi  legacario,  vim 
-fiMMr^a<eo,qo^fll0l  Atft^rfisc 
-ioduftrid^»  IddlHitdalka  indbfttia  lati, 
■qoaficonttariumftntiatit  in  narurali- 
vurvi^  10':e9  ^  ^fOK^  fiot  fati  ^  vivence 

dioen* 
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dlcendaoirm  fru€^il*«s  jpoft  mortcm  tc* 
ftatorisrat»,  <^uod'ht  mvi  reddxm^prc- 
tlDfimCMMijlflll^ili^  : 

terffpord  mttVtrs  icltalorisi  Et  iMnir|ie* 
<}i(tmttioncm  Infitf  ihkctii»  ^hdence»^^ 

m  Ccihctz  ^fu6hi»>i|Ji»t(khRyi4«rutn 
ba:redtC4riaruai'i  ^ti  ttiitpofMHtitir 
leftaibripertfmiilMiattg^ 

itxita  /.  /.  tft  ie^  FvUiitikpUctir^,  fccus 
vcro,  <jttt  offcnr  ftiti  pr0ft  teftatdrLs  morfc 
ccin  ^  juxte  d*  t^ikmmmt  g  ft«»« 

•  &tCtffld9'CDte9lflftdt  Si>ihi^<«dl 
•8'  ptrt-d^lef^acstemponf  motii»  tcftafoTii 
'  j^etrdenccs  perce^cl  f^tic  po/t  aditam 
hznditaiemt^hniitMmt'  itico^rd  ad  tc^ 
0ailriiitY>  ^  fi  N)rieM|) jprdpHii^teA^to* 
«fr,4iffliii)lB|ltiMliftofn<ii«U^ 
apoilonirtibseft  itVconfciTdrtwr  rf/AQil 
i,  Htnnnim,  ^t.f.de  »f*fis »  ubi  Olofr 
fts&omnes.  bttatitictft,  quia  inhu« 
iurmodt!  li^ato  eft  ilntfki II  i  uoi  ieg^ta<^ 

dixf musj^4.'iMtt»iis9 omncs  aJteTTfl 
fru^us.qui  pefcipltintiltlpo/^quiRidOi 
imiihaiD  ixiittarimii)  foccksirpicii^.ocf^ 


it  tn  venSif,  At^ilc  ita  m  fpffn|e  'do« 
cctMantica  //f'.  y,  de  conjfft.  tHtimir.t^ti 
immtttit.io.  nitm.i^i  ubi  plures  refett« 
•$i  Mtem  legatum  fic  pattit  bonortiin^ 
vel  fdafi«li«S,itttllODddtermiaarc  iii 
individuO»  tunclic:ct  frulH^  rd^f^t^ 
inortis  tcftatotis  pendcntrs  fpeftcnt 
tfd  legatafiaotj  bt  ex  mulcis  Do^ori- 
1}us  &otatlmtt%sw:  13^.  «ftameh  d 
]>ercepCt  ibe  ailleiiaam  b«t«t  ii  hi 
nnora  reltittf^ndi  t^tum  ,  «Htf 
eflct  adita  hapfedltas  ,  pcftinent  quo 

ad  fobiUfltUm  ad  i^ium  ^Kcdco^ 


«orum  ^ndot^tiutn  a»;i\i»atio  ,  irfTtca 
yelOflrai  r^jUtfttrteifiMofekelb^oris^ 

- ' reitia  c6helufio.  Sf  fe^artfri  f?t rf?H« 
*cm  ^  vei  fub  coodiiMim^^  iioh  d6* 

^iceftacori^i)}«UlfeifeM  ^''bAHl  AfcM 
qoi  fuctmt  pendcrtk«^  W«ja«fflePiHl 
iirlogaci  cedf ti-  Primh^ Wj^. edrycltii 
6(»oisparcemt^d<|jltftti6^ii|^  Ai^ 

<ir«lii»^Ql(«ftiftM  ^^mViimlii: 

ita»  srt.  4>j  fWW.  f^Ji:^{ifti«Aa^6ft 

tifdcm  fundarti««<is  *iiE#^^b?8tftq!o« 

ftde6wmmi(«a.^^iifeti/aUbu»;  illii 
pttildtf  ftoAlbdft  Gj^kftHAftiiiiMs  mAi> 
poM  i  ^iio  cedlt  die$  leg^  ^fjldSttf 
eoaem  Pdttfgrirfo  diOtmi  i^  ifim  9 


&  >3*  caratiooer*pfu*i<epfef»ti, 
ftoctus  petideotcS  fiJnt       tgrj  Si  * 

pfo^cer  ihitii  ipfa  re  itAriltse$i4mmH 

qucm  illa  tranflr,adetJ  tit>pto  fici 
poris  non  dividantur  iiiVef  >harteden^\ 
&  fidcicommifarium.  Ut  4<io#i  Pcfe^ 
eoin:  aUjs  mtifmti,    Aiiiia  ^fifcergj 
haacf 4tionemjqtt»!iirtltt^^  r 
tna«  Quia  eodeoi  moddni^o^i 
io  legato  in  dtcm ,  &1W3f  WWfdll^Sw} 
poft  dici  ,¥el  conditltrrlft  (Wefitt^mVat* 
qiKte  legato  pura  t  tim  fm ,  &  pirfli 
eadeiiwftmtdmofy  :A  jJ^iA^ 
ieendinikfiiidfi^fB^iijmm 
di  vuluti,  ^^^itfiept^m»^\iiJi^6i^ 
toaurcmpuro  ftatiiiiftuauspcnden-  ' 
tcspertinenc  adlegatarium  fitoul  cum 
'-Jfifclegata,  Utfupra  vilUiheft*  tred 
Ha^inlftgatfindidnii Irel  fob  «dli- 
iitloric ,  fni^us  pendentes  temj>or^ 
quo  a?«s ,  vel  condititt^HWit,  id 
tarium/pcaanir. 

Q»od  miaiito^  pi-ect dic .  <|Uindo  141 
le|atom  eft  ret  deceriiifoafie .  &  pro- 
pric  tcftatoris  1  quia  in  taU  legato 
ttiAfilicidofaiBiuminlcgiCiriius.tibi  ' 


ms  ^t,  ff.de  ufHns,  Si  autcm  lcg^funj^ 

W^oc^V.iWMf  /'«^. «.  tiiccnclum 

^icgatari^r?  ;jtjuo  ad  rrftimationcm'^ 
5juam  tunchabcnr;guoadi"uh|tariria/tt 
•    f^i^^^^c^" np,  t), cu «1  li nt  pcr« 

^«nt  purci  icgata.  --00 
,  ,4}i.i^ominibMS  jani  pro  noflvo 
fiW»S^^»i^.ifj)phyt<rMfijritulQ  l^g«y 
aliufi^^cf Aiiil«fiii€tottig«««flal 
il^n^P^mwi^it  pttfc ,  &  in  paiii^ 
pljf^Jif88f3l?1?r  «Itifnum  poiTeflbrittmi 

R^*«K«i}e5^ftii,fi  faeruQt  perceptfc 
J19^^^i|aii[i'/llif rctiif aeem .  a  duiuffan 
^l^Pf^^-^Sliniumeftlegatflrij.  Sia»* 
t«m^^pt)nc«pti  jactflce  haerediH 
^km  ntftinH.Hteriini  lieiiibatf 
t}¥<^#)PM^flMm  iiicc|iYaIor£,qaBfl{i 
hi»bcbAm  ipmfjQffi  «ortis  ulcimi  po£^ 
fcfToffs,  (i>ioad  fubftantiam  verc>  p?^» 
M^p^iatM^aMtBl  ciurfflO(ift  uiciaii 

-.•:wb.T9<i*ii3uvl :  1;.' '^l      •      ....  ,4.1 
Ci;;i3'.^l')  r:^:.'U7  r 

*•£!:>!     <3in3  . 


Bm|)l»ytftJbnOftfttl|v|o|^a  in  pacilWj 
Quiarj^  fcd  rti  ganerjs*  ^uin^ctcrn>in*<a  • 
tt.ut  a.ts^auKittfci^t  fplurcs  Eai-r', 

i^frgariiin  6il£i|milr?l*fttiiPv  15r«aii»( 
r^mp<itc\«)(Mrtl5.ftt;«ft!itori$  pcixjcntcsi 
pccrtocnijid  it^rinnfe^xHimiiniipa» 
ip(i»»i!cticgatae8  y^fwfuot  pofccpcg  •'. 

?i}ekidi,ficRibci)tiitoliiit)A«ntia^dftpii| 

fcarrcdem ,  &rQJunj  dfibctrcftteji  io^i 
gtca£iQCQTtjra.pcndcti«<B  eelUoiatio, 

>ttxu»alcircjv^ucm4jib<sban£„quaa' 
doteftacor  deceffiiMin)  teftiuM 
tionciftfjdbrii  i  nhi^miorfir,  le|Mi:;ii|  pe- 
nefh^rcdctn.  Bt  jdom  eft,«jii$iia^fc,  ogt 

gatapartcbonDrunjJ£mphytcuii$|er-,  • 
v^tad^egatartum  in*r<;ftitucrone  ta-** 

lifjpMjWSiileii^que  fimpbyceulu /uic 

pertment  adlcf  acwillW  fruAu».)  iua^ 
porttnQrt  is  teftaror(i  pend^ntes 
anri^.dici  «'vcl  condieipnis  cvcncu  fuc- 
riiiefisfctepct.  Qyt  Antem  pcnacntcs. 
fi>iwtoewmpofe»iiB»iiic»  «yfl  co^i,iT 
cjo  cvet^ic,ccSdcoi  m^o  Ad  J^gafilNiinii. 
^pe^ant  ,atque  pcndenres  "tempor^ 
iQOrcis  i  quando  iegacijra  cft  rcliift um- 
pvre,cumpahficiti,&purf  eadem  iic 

fff^^0f. l /n.§,  /m.f„Jeim%Mi^:  Et  " 


.•)t 


•     •  •  # 
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vl 


Jf^rwr  numerm  ifidi^^t^f^rum  ifecurtdus,  diffutamnem:terms^ 
reaipnem:'Ultimm^i;n9mmm  tiMrffnaUmr  uhr^^^    unm  > 

tiQmfro;xiiMius{rdK((^4f4^ 


•it  .  T 
i.'  i .  .4. 


•J.-f  tllf 


..:<ivi.-t  < 


•tl.' 


J  I 


^fSj  Ctioneai  ad  rem  vcndenii 
noo  veodit  vcre  ipiaQ^fcm 
fedaliquidrioteriiu  1  ttBl* 

L  OAcium  )udict«  cquirate 
fuffultum^  babet  le  inftar 

I  .        .1  ■■  *  » 

^-.n  r .'        «  •  .S';><..j 

Qoofnodo  inteltigendoro  fit/qood  ii,  qui  fa- 
:  ei»  8aoi»«U*ur>  ,pi«frd«*i«w  oulUttie, 
-  H  fevocttiooe  egefe^fcd.  y .  J.  n.5f  • 
|tit«'TC**^<"^i^^^™  inwliduro  volu- 
lasdecUrator:  talilqoe  aaui  foluntatera 


Viiam  filiitdojKiw  foawiijie  Ui  B«pkjr. 

n.i68. 

Qoid  fitalif  Emphjrteofit  eflct  concefl*  cta: 
lico  io&cris!  ibid< 

rr-r  .*.> 


M  , 
.  t  - 


U 


KMKabiolttlliMijlt,  ,  ,  .^^ 

|ifehendunr  eo»,quirifm  alicntnr  percon- 
,  lUfiium.}  (}UQ  totoqi  rei  doioioiufn  tranf 

.6.0.^7. 

Foenc  Um  contra  alicn«B|«|  noo  iit^^a^ 
eotequirotlieoatipt  kt  ittditioimik  per^i 

:  Ct«IUr.l«  d<'&,il.  l3|Qlttf  ^ 

Ib  favorabilibus  nooaine  aiienationii  protli-' 
;  bitc  coropfeheoduatuT  ctiaro  cu^ta^ut 

BopbyMutici ,  U  qwipsi^bft  dirinlitifli,  giM 
.  iuiio<iiiiri4lP-<mfin)ittw*t*d*ftilH«r^ 
n.Ji.  .TTi.n.\i..i  .  '•.'»C*'« 

EBpreflli  pro)|it)iUHli«i9M)»«  ^*»  t^-WI»^ 
iiif,G«ulcumpnitil>jittone  legw  .  eftpo» 

ienttor».|c  oii^.Wi^lHf  debft  opciari* 
Alieoaiio  yiaiaovoqiwcwm 

Erophytcofis  nonpoteft  tfaDsteni  iti  sliuro« 
ctiam  per  doaadoncm  grstuitaroi^  abjgji^ 
•  canleofo  doiBioi.x.d.  4.iea.  f.0*^7f* 
Alienatio  rel  cft  propria,  »el  itnpropria,,fie 
quK  rit4tl»omnolquc.*..d.4.lca. 6.n,H6, 
Bmpbyteo&ooo  pomft  tlieotti  pnpnt»  id 
'}  eft  tftnifari  intliuo»abiquecon(enludo- 
mini  tlitflatio.tiit^faaanoa  va« 

Gnr  •4q*M9i  coofoniui  adeo  ftnde  td  rt- 


1* 


.  Utrum  ad  ftmpliytfuGtn  ImpTopri^  nlicnao-  Uiibm  Empihyfeufcs  fifcl  1  feoTleiporfo^^ 
dttm  fit  necelTifiitt  docniai  cooleniui  ?  o*  i  • . '  il(g*^i|»ppffio(dieoMii<^iiloiinaai» 
9i.&kt|,  /     •:     .  : •j' ieolo'i;j<4i        "  V'  j 

-Ad  alien«tiQf«^.i>gr9|wi|M9.^^  I^^jiialiier  |n  bocregno  ^roHI^tor  ilieoiii 

rei  Einphyteu'icrnon  tran«ftriorfC00|eO«  '  "  'iolmodi  boiria  In  EccIcGm",  &  in  peifcoOI 
(usdomininricfl^riarooo-^.  n.jy6n«     jf^  '■  ^^W>aAiCM,d^djBa(|a8.  ibid. 

Quid  ikalienatione  impi^pfii ,  qo*  rei  pol*,-     Qoiforfnijji^faaoaiioi  ioffidat«  ottlio- 
re(fiotrftntr<ertur?n,  (01.  5c  ft  qn.'  '  "^i^io  Empfijrteitfi  pcHki  polGc  ?  l.d*4* 

BinphyttuTa  potcft  abfqOcdoratni  cmifenfu  a*  "^'~^^cd<8-  pc»  >er.  ^ 

lienare  rcm  Cmpbjteoiicam  perconftitu*  Utrho  fufliciat  conrrnrus  interprerativui  * 
ttoaem  oloafruftu» ,  qui  duietquanQid  i^e<^  Cf  "tfet  toqitui ,  licet  io  c6ntrafto  liobeatOr,  oc 
vixerir.n.  101.  Et  fifniliter^a^locttcai^  "^  "  'reioortpoflit  alieriori  ablqoc confeo(u,vcl 
longum  lempus.  oMo^.     •  -  •       '•  •^uerljieoMiidwnliAi,  vel  ablquecjiflret 

Qooadoiocontiofttt Empbytootiiiiidoaitool  'i '  i  li^vkdUUiM ?  n.  ^ y/. &  teqq. 

CBplefleptohibuiialienari  rcm  Emphyceu*  Itemtin  fufficiar  tqu&d  doiDUHW  tt  ptwfeof» 
Tir3m,rtjncnequeprurrropore  vitcluxpo>  &  taceat  ?n.  160  &  lcqq. 

tcft  Ij^TiphyrcufaWip-anuiidipfa  r*ifl»po«.^\  •Vel  qaodjaeni^m.  (^e,a^eiucam  «dpi|» 
nrre  abiq;domini  (onfcnlu.  n.        tof,'  ^ '  '  penfi6nM,YN  iaudediiuii^ai'  jpfam  i^ 

OWioitlo  LufliiiftB,(jum  fitDplicirer  prohibic    '      veftitiir^m,  rQnom?n.-.i^.  .  \ 

aliep4.ri  lem  fimphy^eutica  abiqi  conlcolu      Corenfui  ad  Empbyteudm  aiienandi  prBfikii 
daiA)At,4ct».*t  iMigidefiiBoiiiefte^^^:^  fiattQLpet^fMiiij^M^^ 
lusEmphyeuiicum  transFcjriur.  o.  104-  "  '  * 

Quandoex  alienarionc  rci  EMpttyteUticae'io<^ 
cidatur  io  comiffum.  Vide,  P«iu  cinnnffi, 

Adalienatiooem  neceflariam  rci  Emphyteu- 
ticx  non  requiriti)r,CO0iB0fua  doaiiBi,&« 
d.  4.  Ica.  7-  n.  100.       •  • 

Qui^iMiii  ad  iittiiie  iMnll  aMMv  aliM» 
lio  rteceffario?  0.'l  lO»fiC  ill'i  " 

Vir&ffi  fufficitt  tieceffitas  ratione  egeftaru  » 

*  faintr,caTcetit,6c^d*ptiViutii?n.  114. 
Qua  ratione  inteliigatur ,  KquiridejurecbQ- 
'■   lcnrusdomini  ad  «nenationeto  kti£tip|qfd 

*  teueiccln.iti.  fil  feqq. 
Qjaodo  io  oootra6Rfi  Boipbyteati«o«tpNffe 

*  cautotn eff,tietei f&8ii «lien^ri  ablquecOikS 
lcttfD  domini  ,^n  tiiiMi  uhra  rcqui6tionim 

'  doit»nf  i)urepTxfi!tipfi,neo(Airt*(icex* 
"IpM^KceotiodMiiftl  oditavOliMMadMB? 

ii.lij.8cfcft.  8. n.  157. 
Qutd»ijappofit«{iteiilololi,ui  fei  ooo  poflii 
'  alieniriabfq;frtfi^ad«iifei4¥ifNbfq;M- 

*  preflb coorenrudofnint.o.  i;8.£i  leq. 
Vtrilm  fitneceffanus  c&leniui  domioiad  Eu* 
*'  phjteufim  aUeft«odamexcaufi  dotii?  Ro^ 

miod.coaiinaltiplid  diftiodioi 

*  W^.y.^n.  I  iy.  uiqucad  ixt^ 
Vlt^  £mphjtcuta  babeni  peteftateffl  nomi« 

*  alodi'lucceflufdai'in'Emphytco€m,  poffic 
coftitranifene  per¥ililn  nomtaanooisabfi]i 

*  etliifenro  domfnf?  n.  ii^.&lwj.' 
^lrfMi  Emphytcuin  poltit  divldi  •  U  alienm 

iaiafoiilinedebi'«Oltfbe(ophyteat«oblqoe 
confioru  doihini  ?  n.  i  ^7-  &  leqq. 
Virlkoi  Emphjrtcuta  poOit  ablque  domtni  con* 
IkMa  oliMd  nieilidiiaenta  k  (e  h&%  io  M 

^  |U^b|iMiiei>k^4ftb       <-  - 


rem  :  pt  pcr  tutorem  %  ^ 
'ftfdtf^^bbvta^filiorum  per  marirum  :  pec 
pnelarum  Ecdafis,  vcl  mooafterij  dooioi 
diieAi.a.  167.  .A 
.Qaandolunt  duodomini  ditc£li  ejufdem  rel 
fimphytcuiicKiunriuiqueconlenfuk  rci|ai* 
rittwadoBin  •UeaBodaai.  idS.^ 

Palht  hocqaanaodoaiiiitfibf|il!Mk^1IW 
t '  Tifu ad  mafitmD,  0r  osoreaijr&lolus  oii^ 

->  rituaconfeOiic.  n.  169. !    i  v-'",-^ 
An#fic  qoandaiodEiopbfanifiin  aiien«a4{M| 
"  fnffir"     ''-"fiii  ihiniiidicpfti  minottf 
*  n.  kjo.tik<^.  \ 
<^indo  nioor  AMMaoftdiM6Nl  lalafeavo» 
torem.loloa  cf  nlcnto  coiMMii  fofl%cit<ad 
Emphy  rcuCm  olienandam,nequecfl  necc|> 
farium  decretuin)udjBis.n.  171. 
Licentio  ad  Baiphy  Mofini  olieMiodaM.  Vidib 
■  'LietBtii.  o 
Quarationo»  &quo  ioC0*^MMppir^«dfiieaC 
-  requiri  ,aotinooeridooitqin»4a  ol/^yio* 
-  ne  EmphyteuGt  antequ>aiijMrfri|l|||Jj|| ' 
d,  4.  fe£^.  9.  n.  1 89.  &  leqq 
Qgaodoagitu^  de  Emph/J^uripei  Tejo$y|io* 
ocM  alieoBodot  priof  debeccalihrari 
ditiOy&tunc  antetrfdi(ioncmexponi  do* 
•nioo  pfeiium,  oeoditiones ,  &  pada  lub 
'•"qoiboiTemKiftMi.  i9}.&ieq.      .„  \j 
InqoaipcrloQai  pofTic  alteo^n  EmphyteoGe» 
qusndo  dominut  licenti^m  dedir,  ut  alie-. 
natttur^ouiia.cotapctlof^,  dtfigoatai.k^ 
<|0aMaIieaaiiofierat«a.:t9ft.  , 
Quz  perlooa  cenfeatur  prohibita  ,  feu  noo 
idonea  •  ut  Emjibjteu^  ia  ca  uaoi£nraior. 
n*  199.  8c  iot«ia  fioo. 
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Eniphytfufif  ,quini  fencx  libcris  c»rens « 
vult  Oooiire  juveoi  *  proicmque  habeoti  » 

•  '  cihnalilapcriiiMtcaileiiiMniogueodtef^ 

fei ?n.  toi« 
Utrum  pottquamdotninus  tequiritut  ab  Em* 

phj  cuta  volente  rem  vcDdcie  decLr^vitt 
.  ieitoUectaifilHiiccipefe,poffitiuimEa- 

phyteutaeam  tradcrc  cmpion  ,  non  (Xpe* 

fiaioU^tuduorum  mcoliumivtl  jo.  di«* 

rum ?X.d.  4.  k€t.  tt>. n.  %i k, 
8i  BinphjrteuiA  dominum  decipiar  «afiRrrrttn' 

•  dopcilonam  ,  in  quam  Viilt  E(n(:hyt;:ufiili 
nlieoBte ,  cflc  iduncam  *  alicoaiio  cit  nuUa  ^ 

.  •  ftdmninuvpoteft  egafe  ad  ponh»  c6ailf 
fi.  n.ii^. 

Qu4fldo  Emfhjrteuta  vuitreyidonaretfido^ 
"  mkm  de  «a  nlienniiAno  •doionicM  nthit 
oppoDtc»  pottft  fticiMi  perfiet  doniiift  pk 

Utium  p«te/  poiTit  piejudicare  Hltji  in  fuc- 
■  «cffione  £m(}b]^teufii  t  cafli  dientndo? 

Vidc,  P«r(r. 
Ad  transUrenJam  Empbytcufim  in  queroli* 
I  beidecomptcbenfii  ioiovpttiiura  non  re> 

qoiiituf  coolnili»donku>x.d.  y.ledl.  ]. 

n.  jO. 

De  hccotia  Rcgia  poteft  alicnari  Empbyieufii 
de  providencia  inpn^ndiciuo  •dcanivo» 
jcatanMii.nJSx. 
Utrumquandupartr  alienavir  Empbjneufim 
.'  dcprovideniia,adqu«m  bii)crani  vocati, 
Mmocipfifiliitali  alicnationi  cfttn««niM^ 
>  licet  pilccPiiBlMMddinMw  ndi»«rintl  kt^' 


In  altemaiivii  babetcle&iooem^  dcbilot.  a.  d. 
5>  174. 

.  •      ,    •     •  ••^ 

T.  •  ■  <  '•   ■  ^ 

Ucrofli  ro  Empbyieoctcc  poffinc  lobijci  one^ 
ri  miflarum,  &*  aoniverfitfiortta?x.d.4i-' 
•  1^^.7.0.144.  dC  ie^ 
Onoa  miflarnm  %  IC  tnoimMonm  IdijMfr 

■  tum  fuper  alkliitiHirlmnij ,  oon  efficir  lUi^ 

Ecclc(ianica,nequeinalicnabk[ia.  n.  o. 
Lioci  res  Eiophyteujica  rclinqu«tur  fiutliter 
•i«uoaUaM4iii«rionawoilirini>4iMi  iriciacW 

kpfiimannivcrUltum  «iisd  lufttnendumCft 

m|ulai'tfiibeta.n.  tji,  fcmiflivA.  -  ^ 


feraa  eCtifpet ,  t\  f  X  oliVctuHi ;  Sr  rltom 
luco  vioMm|daaut^  x.  d.  8.  icd.  58.  dt 
ieqq. 


ArguMetttttm  lconiMiio  AHifb  1  fnA  ^e)et| 
quando  reiuliat  pr»vusiniclU6ius:  %c<|nl 
quando  fcq-ditur  ablurdum  ,8c  nbloiic  Ci» 
ibluuo.  x.d.5.lcd.3  .n. 

Vide,i 


Utrbm  Emphyteuta  incidai  initfiMittiffiMit 
ab^uc  ddfiiUiMlMiMMMi.'^ 


BCneficiarius  porcrttno  conflirurrt) 
vendere  ceofum  lupeT  fuo  beni.bcio4 
«elfr«»aibui  iUius  ?  1.  d.  i.  fcft.  5 .  66* 
&fcqqi 

Collatio  bentficij  sbfcnti  L&t  pcr  fipifct»- 
pum  noo  poicli  revoori  ab  iplo  Epifico* 
pO.eiitM  «MCqUNliUt  aUcM  MMyHbia 

Btns. 

•  f 

-  *  » 

Bona  Ecclefiaflica ,  vide ,  Res  Eahfijjtktt: 
^o<ia  «tncuiata  noiocoiivJi,  &  limtlibui  pi|d 
loci^  poffuat  in  Lofiluiia  femphytcutltati 
icrvalisquilNiidic</oditiooibui  pir  lcgeai 
rrgiam  rcquifitii.  x.  d.  x.  ^eBt, };  0: 41. 
fiona,  quar  cooGcduotur  fitijaper  flipulatio- 
■empairis,  dc  in  cjus  gratiam  }  oon  iunt 
profeM5luia(&  iroputflbilia  in  lcgitimatti,nii 
ii  qoandoin  viiapauufiiio  iriiduntur  pol« 
fidcttdc  t  di  firwoda.  %jL  $,  left.t.0441 

Bulla  Pij  V.  decreandis  Cenfib.  non  proccdlt 
dc  CenfuiefeCvMlMK  r;dl  t.fca.lefi.  1. 1« 

£jus  tcnor  I  &;  alterius ,  quae  pro  iltius  declsrtH 
ciode  ob  eddem  Ponufice  aunavic.  i«dt  Ai ' 
-  fobn.3.    ■  ,  • 

OMIiMCMidiriones  •  qoft  tn  ftotla  t*ii  V.id 
crijarioncm  CcnfuspoHulantur  ^  redigon* 
turadquBtuorcap.i.d.x.lcd.  i.iubd.n.ji ' 

Difta-BttlHlH}  V.  non  ebmprehenditCenfui 
anie  ilbmcreatos.  t.d.  t.  ledi  6.0.  fS^. 

Nequceiiam  oomprehcndiceoct  qttipoft  lifi* 
uspublicationemconftitotilonC  s  nonpef 
viam  emptionis, aot  per  mutaiionicled pc( 
teftaroentumt  dottaiionefll « aftignatiOttMl. , 
.  datiirVeialio  fimili  tiiulo.  n.  66« 

Mcq,  quico<dUtticnMMiKtfaKmflfi  iiJicli 


.   profbtutloneaticujus^Jebiti.  0.58. 

CeA(ui.  coaftuuti  polt  publicaiiooeo  B>iU 
Ue Pii  V.  indioeeeiibiM*  ubi  publicAtt  non 
erat  i&  communircr  ignorabatur ,  non  de» 
bentccnicriiavalidi,cxeoi)Uod  ia  eiilcc- 

f  ■  vatR  non  (it.  o.  69. 

CenlustquiQon  fervm  foroa  BoIUb  Pi)  V» 

. .  poft  lufRcicntcraej-Ji  promulgjtionemcon- 
fiiiori  fuerunt ,  iunt  invalttii  jui» politivo 
eiusdcm  BiillaB.  n.  yo» 

Utrum  appofitoiliquo  piSto ,  vel  conditione 
contn  tor/u^m  BuUc  Pii  V/iotus  contra- 
dugcenlniil»  vidttur,  vel  Joluis  quod  ,COll* 
tra  Butlam  adit^luiacftl  0.71.  &  ieq. 

Vlfutn  ,  ctiim  pro  toro  inrcrno ,  fit  irrirus  con« 
tradusffiilualitc^lebratuacont^a  t  jroKrn 
Balie  Pij  V.  quamvithabeatomnianqiiifi* 
ta  e?f  natuttireipD.  74.- ?i  leqq. 

Pi£la  BjIU  Pi)  V.nonubli^at  in  conicientia 
..  sd  oon  celebrandum  iub  alia  fcrtnacontra- 
AttncenroaleiD  ,  in  quo  mhil  iMcrveoiac 
contrajus  naturulc.  n.  78. 

,Qu«i  poeoaa  incuirant  cclcbraotctcontradom 

\/.tf9Mtem  convtfivtmamBolis  Pii  V.£c 
Utrum  abillis  cxcafentuc  »  qui  aliter  illom 
celebrant ,  (trvatia  umca  fcquiittis  de  jun 
naiurali  ?  n.79.       ■*       «   ,  - 

Mcmoeai  poeoas  iocorrtt  io  ibro  cattfeientMB 
antc  judicislentcniiam.  ibid. 

I3|idaBulla.Pt)  Y.jn.multia  locis  rccepta  noo 
i  .cft  f  6c  ioaliqttibatMnili  eft  reccpta  qooad 
f..«IiquMCO0diiioneR.  n.  80. 

yide.alia  in  vcr.  Ctnfut,  fic  veifab  CmnQm 

•  ■  •  ,  ■  » 

C. 

•'*■*     •'       '       •  ^     •  '• 

CAp^»  vcl  anniver/arij  vincofo  «A 
iubiici  po0ic  res  EmpbyiMlietf  VtU 
4.  fed.  7.  0. 144.  &  fcqq^ 

■  'f  •  •  €ii||SMrl«. 

Cefifua^ioa  libcratur  ,ijolvcodo  ceofa  ie«li« 
Velinqdcndopim^iMi  cmfit«mt«d  kabeii* 
}do  pro  defekft»  i.d.  ulip6L^;fifb  0«8l4« 
..(ten.  96.  .  • 

Cenluariui  oon  (olveaipenfioneiaaiiPbiiiCM 
^  tribut  annit  »  non  incidit  in,- ppqpm.ifftij| 
ctiam  rijuravcnt,fe.Cnm}olui«IIIMi  h^^ii 
£e&,  I  I.  0. 1S4.  '  . . 


yocabulum ,  CeafM  ,  f  aiiii  uiurpttiir.  i.d.  I^ 


INDEXRBRVM.  " 

Cenlus  defirtltioprotttpicfeDtiint|fittllf«« 

pacur.  ibid« 
Crafwdividitor  in  iciemti  vuin«  8r  con^fpn» 

tivum  ,&  quc  fi^  utriulque  rfliio?  n.  x. 
Ccnfui  relervativopotcfladjici  pa£Vum  lcgU 
commifforiflB :  ieclufo  veto  lali  pdo ,  non 
iDciditincooifliiflum»qvi'Qtia  penfionem 
non  iolvit>  n. 
CeoruJierrrvativus  in  multis  dificrt  ab  Em* 
pb/teufi,  H  quid  potiffiaumttccodeodaiii 
ad  eom  d^ofceoduro  ?  n .  4.  ,* 
lo  dubk)  t  an  contraAus  fueril  fimphyicuti^ 
,   cus(  *el  cenlualiSi  quid  cecfeodum.  n.  5. 
Ceofoirciervtttvi  exiguus  efl  ului  ,  prxter» 
quam  in  B:ncfici)sEcclefi jfticif ,  inquibus 
■  iepealiqua  pea(iurtlerfatur.n.6.  .> 
Cenf Mconfijgaaiivoit  qui  dicetttr»  k  quMQ 

variidividatur^n.^.Scfeqq.  > 
ODlic;afioiquZoritiircx  Ccnrureall  ad  pcn« 
.  iionecD  folvendami  lioo  ttapru  adbaEredcl 
-.  debiioria«nifim  cenfira  nd  ioi  deveaiM; 
n.  10. 

Quaodo  plureareieidemCenfui  lubiiciuntu4 
fi.ctlca  la  id  plofet  pofledfam  di*eniMr« 
.  i:qvilibct  i  n  1 0 1 1  c  u  tenetur.peafiDaff  IblvMe; 

n.  1 1.  C<ie6). 7.n.  1 16. 
Ceorut  conOgnativut  ordinarii  cooAiioitod 
percooiMflhiPiiBptioaii  "vendkioAiii 
ffc  loocesiUod^urgibella.  i.dii.la^ 

,  ,1.0.  11. 

Ceofbsrealis  perpctuuiiiciti  poieft  emi.  i  .d. 

i.ua.j. 

Quudnum  cen/catui.iaftoaifciciuttliaCeo* 

iu«?o.it.flext. 
CeofuiieilittcmporiUif  fim  id  leaipiilttr* 

tum  «quam  incertum  ,!ictiiporeft  imt^ 
ver\fii.  i.d.  t.fe^.2.  QuopcciMi?lo.t4» 
,|#(queadji.  :  -    .( it 

Ceniui  inqaibu«rebafpQi&ccasMtoi*fc(9if» 
dum  rei  oatuiim  I  1«  d.  «.  kA,  4.  5^- 
peicor.  >  r  .  .K 
Qui  ratione  pereit  Cenfui ,  te  ce^Gra  •  ex 
toto  1  aot  ex  pifte,.peTCunCe  ?  n .  3  6,  &  (eqi^J 
Cei^ruB  conftitututfupcr  ornnibus  bonis  con- 
fiituentis,  iotelligitur  (upet  (oUtboniiprae- 

.'fiHKibttSiO(t«7.  .       .  f   

Qgando  intilli£pcar<aofitlfilliMB-A|pirfiH 

turis?ibid.  .    ■.  .  .  'l 

Oofut  poicd  connttoi  foperalioCcnfia.>ii.|[i^ 
£t  iupei  quibufcunquatialiia  leditibaiiaii* 
ruiijvelmennrui».  n.  39. 
Pcyeuore  re  fien(ka»pcrii  iimilitre  CeniiujsCa 
vc  ceofiiiriMmiaeiidiiDfcipi  omoino  do- 
obligalus ,  nifi  res  pcriertt  dolo«  aurlara 
culpo,  vel  leviipfiuicealttirii.  i.d.  i.(e^.' 
.^o.8o.<{^(a^-  T 


« 
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c>^««nfoiriM  ft  oUigtt  «(IfointiMlk 

penr>onem«etiaminevenitt:t1|Ub  m«frn« 
^«gblque  iuaculpa  pereac*  flCM  «MtH 

Pbnmnieet  ptni  receoliraipMil  HatA  ti 
tparie  cenfm  pro  ran « licct  pan  reraanene 
-.  lufficiattOUpCDliMM  ColffCIMiniAUID.  <8f  k 

I  meqq.     -  •  . 

Cenfei realwceiftbgCBWllllttiWWlioiP»  ' 

re « 8c  pari  io  pcrte.  n .  8  8 . 
^cenlM  «ooiUinaciur  (opel  rebus  iod8> 
.;,.tt|iaMMtMaM  AciM^ok-N»  .Mtiitil  M 

..  .•poteft»  tuac  pereontibuicx  parte  rebuit 
nonpropteren  ccofui  es  p*^fe  pttiMi»n» 

n  90.  ,  7 
«iMitvlktMdMrinlMlaofii  iaa^rpctik. 
.u.  0«i|e«MMi^c«fi»l»ft^  «•lutpio 

nM»n.6f»  .  • 

JQHfiM^MieMrttetnftMyiillMlrM^ 

0.96.4198. 
Ceoiut  pcrioonIiunpnfficUciteMH^  i.d.  t^ 
t .  vlf;^>  8.  petMt4  . 

PlrMwrvgai  LufMlplcitt*  ^r&ptiMem)uri- 
.  um » feu  MilkM»  yMfeMtenMt  han.tfc 

i...Mi.9»  ^  '.'l- 

Snper  booiiili»  petlnM  poidl  CfiinMiMiMt 

1)4.  --7 

per  conftitutionem  cenfui  proptie  peridat. 
iia  non  coBtf^biiux  leif  itui  pciiooaiifc,  o^ 

l^iciia  eft  «m^pMli^lai  ttiili «  id  eft  ,  partin) 
realis , partinr  periooalic  t  tt  quando  igjis 
Cf^i'uscea(eaiurconftituf  ^04 143.       .  j 

tlt  enipuone  ceolui  petil^hi  j>wtcrt  exigi.,. 
h)|p«ihcGa  ad  rccuritatera  peniiooii  lolvco* 

.,ali»»«'d.  ^ica.9.n.i4j.  •  ..i^-L; 

tdemdicendiiMio  eoipttoof  MflM  tedii^ 
obftaoteBulUPii  V-  ibid^ 

Eraens cenfM0)^i£>n4ett  i^eaj)£terc %ie. 
iuiTjrenx  Quandittdanbitiej^ijga^ttlii . 

Q^$iU»  iiebcar  ^ffc  petrona*  in  9vt%ceiifu^oer' 

(onali)  cp«ft>m9At«ft^r».4«t«<t 
Ce^Wgf  M'f^i>M»  IttidMlrflNW^  ««'««j^^ft 

%  fcqq.  ;    •  . .  . 

Q^l#nai  G|H|C(U(n  ,qUo4  j^B^tVlBte  rf  ceofut 
.*{|*i«a»*|MiiMnl«r)*.««!*    ■  ^ 

Gcniusperfudairi  pcrpctuu?  »leu  rndffinituij 
|Kneftemi  rainoriptelioiqttemliaiomoea 
^^P(niipne»4)(  ea  fperaiier.Q^  i  iil^ 

laii  lemporii  incerti.nvj  ^lt 
Vtconlliiuaiuriuduropreriuoi  cenfui  vit^* 
tii  ,qoidconiidMI0llf»i  ^n.'f59. 

Virumtenfusptrlofialii  pro  ttmpure  ceao  ^ 


^    tli^oMnitttf  (MbBoMPiDi  t^int McilW^» 

^entur'^  n.i4So.  fMMiiiqq.  ^ 
Vtfunicenlwredic     ^"''rr^  |TTrtlitPi<W  tC 

!Qi>odnaAiiBcnYect«l^>lttiaft  ^Mi^Mterii' 

perfonalis  perpritii»  irredirait^iiy^  «el' 
redimihtlaa»ptfte  «toihdilotU  ?  iiMM>l./V> 
,    Ac  leqq.    .  .* 

Aa  tenliM  taini(eetfci.qjlMiifii  foittliil^kiwdt 

.   pbditcumpflfdo  rerrovenditionttappofito 
infavoireai  Vendiioris^  vci  eMptoci*»>vel 

Vlfva  lie4elnpcoefenittex«i  pe^i  retUtCdiri- 
•Hil^llnMtureinptorooaipoiore  infst&^ 
•  pcttfioneiniedio  teai|ioKpr.iGeptte}Aii^tfk 
Aa1ttai|niNiiMidi«niii«MfiA  ^•i.^dC 

left.  i^.  n.  xo54  , 

Ceofoa  quo  ptctio  lediiacndnltft  ^iii^h^^tifi 

Sig^  Mneiii  cdhklad^piiitittpiDftii/Mk^ 

..  ili^benteKt>aciicl  hrVi  f itnldn 

bisceqfur.  hkiio^.ft  feqi).   .,;t  • 

^piikloJsftikttari^tiBMc»  ^.«ililidUp* 

iutai  infr^ftuni  ptetitfin?  n.  ii  8>ftf  leqq»  ^ 
4*CSMfi»«^aftiioioftpBtiA  infb  inliiiMfei». 

fettlirtildcfliptui  penOMllMii  |«l<lf|^ot 
-  cniidiinte^e perto^itji  /n^ ai».  ^ 
$i  debttcAcehfdiiiiorietur  reli^it  pldribttt 

iixredtbusiilodebito  oneratiitALAWliCieo. 

?  »MwiitMii«dliiM^«  m  \^:mm0t 
oin9taoli)^i.^ll4-lil%iM<.iM9^  M 

Ao^loqiiMiiM  p«a||[t«%«.t3eprHM  fS^6^ 
'  .  <«f4ie^KiiigiMri|g|iii*«^  * 

Quilibcc  ccnlui ,  etiam  conftitutus  pujilti* 
llUpl.V0juagi^:ppteft^  ^xmPkm^ 
t>rxfoiptiqf^.d^,,fcd.  14,  &  .1,17. 

per  tertiQoi  pofieflorem  rci  ceoflP^|l«i|<)w' 

■i?n.x4o.atfaiq.  . ,  .  i 

l^ifltquatitiooeprincipalii  dSMtot  «^f^ 
|^^»^a  qui  eumcooftituiiyVel^juiL^^ 
it^ibcuiioocm  pccfcnberepofit.  0.  i^ft 
^&ieqq;  , 
An ,  &  qua  ratione  cenfui  perfc| 


Ceolua     jura  pobtica  tpeftaniia  ed  £ock' 
r.  Am  *  ^#rjiH^|ipVij  ji^cifiii^eJ^^H^ 
(.^qmato  teniporc  prKlcripiiooe,  qj^ogui 
L  poOiot.  0.1^7 ,^4qift|q,  ,  '  • 

Ponnbcum  cooftilotioaM.  I»d;UHRji 
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tui  ruptr  re  >ni(iK>bUi>  aox  qute^xo  imeio- 

Virucn  per  BulLin  Pij"  prohibearur  Conftr- 
'  -cai><!e(yfd(ti'ri/fteriiko tentu  ifiedtm>biK> 

vcl  fcdrmihili  }rt.  f.  6t6. 
Vfixjin7»«ta'BjltaroPi}  V.pntfkcrwriccrffui 

fuper  »\\o  ccnfu  rodKnibili  i  cuniipadcH  uc . 
'  -ii  tiJin  oenTus<annquui  tediiDnur  dcbcrfc 
<  «novutcenftnoi  ltt;Kralu«e«iDai«ifcili^€o- 
I  vdem.n.tS.'        •  n     -  ;  ^  r/:. i 
Fer  BdlLM  PH^V^rprolinjeiUor-  eK«fl«en(us 

ptrfentle>t  etiamtnini.  n.  7. 
KoAfrobtbctor  KUfeisiccntui  |Krfoaalt»  &I 

.^^ViitaiBiwliciMU*'^*'^^"^' ■ 
Ini^gaaLufftimTC-recepriiTncft  ,  utperfdylia. 

liicenluipoflicconRiiui  proprcFi»  Adrati* 
ione«»tcKi&quvGtfi«oen«qai.i^i<i. 
^etiutDccTifuKjoannjm  oportcat  eOe  juft-uint 

fpe^tiBiillaPti  >r.  6c  'qoemodfr  debcjr, 
^.i«^sp(4fiilol<U#.44  ».lc^  >.  a  aun),i|. 

tiffjoeadxi*  .i;<'i     '  '  .  •.iU»«'3J"  • 
•4Qii»»«J«tofiii  caoftitairo»  m  ionm  ;  noifi 
.'  >»tl8cctf&  Q(a6ku  nD(nerctu%peouni«  in 
•"^f>r«Uumilliui}|(<)iW(no<io  idjpelfit  WH^ 

Ceolo»pwp*euo,8r^T*i««ne  poOh,«ut 
V.  ^cb>e»t«c4iauXj«aa(»Adik  Fi^  Vi  O»  tf^ 

-t-iftt-^if    -  "  .  io<.  j.w.-. — t   J.a:'i5.  i 
Atl  MRir>gu«turc<M«TuN  tMfiffAtf  eft 

>  >  ^dtty^u^ebMi^ili^ii  cKttuM-io  ?  n.  16. 
Ccnfiitnon  poteTlTeditni,  &  extingiA.^^n, 
<jU|ijMi  «titlUffla  yptfrlHK:  quud  ceMiMirii» 
•'■'^hotSftatref  pr«itiO'Rftiniabilefr>  Kquiva* 
lentcspetiOi  ^uo  ccoiui  rcuiniibilii  cll. 

VftirtijjwBulIanilSiV.exducilantur  cenlui 

•  ttVedftntttlw?Vi.'a7.  6f  Irtjq. 
PerBullarti  Pij  V.  portul«tur ,  ui  prctiumfe- 
' 'itoet  ciedfm  conftfhitutb  6un^uata  poflic 
'  Invtitajlpel  bugerit'  &  quomodo  idiotel- 

Quid  G  -«fenTQsefleftiikfit  titioros  1  ftteiitio- 
riiprctii?  o. 3 1.  ^  " 

QjjjhflocenfbsrtainiibiVis  detrriit  orefl» 
etnptat  fuit  pcr  aiic^utm  tenium  (niQori 

•  '^etio  ,quamtpo  fuit  cbnftltuhh,  potcft 

SrinMitvcadiiur  cuin  redtmere  Hlo  ini« 
ori^ptttto^  ar  nb^  potcft  ipfom  erapro^ 
^coicogcrc  ad  Tcvendendtiio  pro  tali  pre- 

*:W^?o.3i. 

Firf  cbnftiftirionemPij  V.flon  potcft  augcri 
■  c<;hft'*  ,titc  denubt^reari  propc^rronibm 
temporisprxicritit-^clfuttiri.  Etqni»  hu- 
jlS^ondciiontsfttlefifus?  1.  d  t.  ftft. 

l^jj^ikuutioae  Pij  V.  nuUuiii*^aorora'toD-. 


flat,  qoominiM  cenTufVe^dito  eodetn  prnlo 

tedimipoflit.  l.<i.a.  fc^.  ^..  n.  ^i. 
Vtfum  nollo  ptfto obllanie  iiire^rum  fii  vcn< 
ditori  cenluiiQuai  rcdiinere  pcr  purtcsPibid. 

Si  in  vcndiiiqnc  ceniui  redimibiiii  appona. 

■  -turpa^ufn  ,  ut  nunpoOit  redimi  pcr  par. 
tei.an  dcbcat  augeri  preitum,  vel  illud 
«Dui  ▼enditoticovkpealMndun  fi(?n.52.lt 
lcq. 

Stiam  u1)»>fler  taxbtum  preiium  cenlusref* 
'  'dimibilrt,AnipciIctniinbftt  prcrioyO  Vco- 
>  'dereturcunvpftc^bjutpc^elfedimiperpar' 
■■'  ^er.-o.  jiJ4ii>A 

Vbi cenftA  pr^itedimi  etism  per  parrrs ,  IS  - 
ibi  emercf  (ir-CtMn  pado^  ut  lolum  poflet  Tt> 

-  idM(*iiiotlitfiifaoliKMgc»doia«i2ct  tfui  pre» 
Xivm,  n.  56. 

'Btiain  vkn  eKrQfnfufrfudiAf ,  vel  pado ,  cttftliA 
edctredimibilisprrpjiTret,  non  cfTetinpo^ 

■<  teftatc vffodiforifiii^iKnfcdiVKre  pcrparrci 
minMMt,  nifihocipluiavticc  ifiuiuyvel 
WprcfliKn  ittpi<?to,  iliid,  i 

lledempraTM<?entutty  ^bet  eztionftirotiime 
Pij  V.admoncrc  cenluiftam  duobutafltei 

itJ'«ietitibaft.)<d.  4^.1^0.5,^58.  ■ 

Vif  um  «Afcticn-lcaeaiDrparfeTerare  ia  cmfu? 
'  ibid.Sf  ft.lj^, 

{9on  ieneni<»r  anteto  (ubdi^|»»itieiputt)  laicio- 
ruW)  prr<li^8m  adnionitioncm  fscefc^  fi» 
^  ^bSt  Aec  aliam  (vi^Tfiem  «nte  vcodiiion«al 
^  nei  crnfiue.etidcwn.  ^^. , '1  •  • 
Qtwmadocorcfptitandi  fmi  duoprcdi6>i  ttitft* 
ttj?n, 66.fi<fcic)q.  '  - 

Ao  diftS  m<rn1es.curTaot  impedlfb  ?  n.l5|; ' 
'QuatnTii  pretiumredemptmniihoti  Al¥»rur 
■"'«ntTadifttfrt!  bimcftrc,  pbteft  nihilomi' 
B0«  rediipi  ceofus,  (iuaitdfoconque  centu. 
'~  ctriul  vt>Vuerri»  prs:via  admonitiene prot- 
•  diaa^n.  d^.  ir  t;<>  .  ,^ 

Sl  Emp^iytevrta  fediktt  ^oftjttfcbnftliuMin 
Jopcr(cEmphytetirica>an  idccdat  inuti* 
*^11tatcmilo>W9'Eo>phywu'K»  ^  ha:rejutii 
iXiiui»  vA^Hstti  in  util^ten  1 H  petpe- 
-^^iibtnUbc^M^^Mi?  »^^.4.  ItQ.^.n^ 
.j^i.Scfcti. 

taiim  • .  t<1  r.-»»!'.  ,  Cit*ti$.  .  :| 

Citatio,quictrrtoinducitar  booiatiquidf* 
^ii^ndi  1  vir  patiendi  >  noo  !upp!et  ur  pci  fiitti 
Dliccm  lciFcfiUab.i.d.A.lciil.a.  n.  iHq. 

i&fttaMtioRt)ovationii  finph/ieiKitK  tian 

-«diio  ■ 
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i,lRcec  itifi  (tfet 
SSnphyTeufiii  quiflKnoTatar»  urijlihtn 
non  cfl:ft-»  dividcndafuiflct  iltius  arlliMa< 
I  lo  i  n  I  er  iurceffbihM  Etnlpbjrteutc  ion6ti. 

V.  Sttbfitlhm.  ■ 


fienfbf  nfth  appsrct  inlcripturt  firfttiftcM 
i4  kfimun.  n.  1 5^.  o'  ^  rwKTMspaT 


pI 


C^^fiio  '(f^tifketig  gf«filttP'  fVff^irh  itbH 

<^ux  pettitieht  i«>  HconpfciatHfaiift  iehAdS. 
itoni»  «cwoGftuncin  fiKfc»|Utpotc^u:KibA. 

(IV 


6.fi 

•X'''i«- 


«"ncatalterijrtllHtfctlltclroTiii  &  hkmJct 
detun6ti  (}KKfthd*(^S<bpb^wtfBfyqu*a 

"^- «.Uf tfcarf  Ai^.  »«9- «HiuiHtf  i^. 
StDpbTteuGf  mtfclh  litttf  Mt^ttone  flc» 
•Vredum,  ^a«#  «Itdr  ibnjtlgaii;  aoie  t^lei 
btaiutn  tnttrinvMitbblifbcSorv  Wiii<  ttMQ> 
••  tounicrtuftulft  -ia^tertj  tiiiju^c^etiath  V 
'-hu^terioNllrmMtt  AeiMcMUfiiw  1^3^ 

poiiadeb«i<dtt««tHtoci*Jwr».4bid'.'  ' 
Qaid'  demehbkiiiilSfm  iti  hiii  fiOpi^l^fi 

eienis  pftlRHidMlKkiiiAUfi^liMMcmx 

■  *' ii^cuiicaoi  nequidtui.  Vldir  ^i^ft»»* 
•''ri^  '    r ""^  •"' 

^di^ih  acch^lfiffRiiWaliftntld^kViter  ooeck 

Vttfcunn  lcleVitAi  «  '  tstuoHwtii;  concuttic 
^^attH^isa<^u»  tarcnti»  apuilifi^tifontm 
^  bett«  rui^i)oft|M.'^<M 

•=  tfcnrVtn  ttimrfil^.  1*4.    ' ""  ' 


ICl 
Cft. 


.  TeaiHijaW«8fUf.  tl  d:  4^.  fcdt.8.r.i'tft» 

ab^faBaf -ftin  pnvUeglaliv^lWi^  " 
privitegiatui  hho  porcf^  oti  AToprivilc- 
giotriveri««¥ekBitUi|ia^joafe^.'  x.  ^4 

tecra^cenfoaiirefl  ttelttioalq£)^.y.}l^^ 

tQbnVeWfiritYjTfoio  mil!«hk  '»  fecf  Ve  feUft 

Opjprrcat  licti  pf Sr  (Ofptohih  i?  n .  1 4. 
ifehMaai-^^tofuiii^^iiM^t^Utliehr^ 

;  iufforv  ■etiart  fpeai^fVll^jria  P.j  'V?i.'}  j 

*  lca.  6.to^.'8x.  «C  di  fcirf^;  ilit4,iiM 

tet eunte  iutem  Ve  nfehYita'  Af quif  *\jfpi  'ceii.; 
h^r^;tjl^i?^ii^i^ftl#llj^. 

'i^.(f.r?.8t.  -  -^isasrt!!»^ 

•'  •ptr^flfi.itt:    ' '  "•"^•^ 

fe^u^noh  pAllAii>  idjlci  MrbdMSi^l^ 

Vtnimcbttrfa«ui  cenlGVff  ■pblHi' Bft)jrf'}^a: 
• "  ift  uhi',  0 1  tWnfBanlrt  incidat  1  tom  iH  iAuini 

an.  i8f.  '  •'^  • 

idcao^Hddoeniaaii^blbtyadp  dij^iiiirdvea-  ' 

diq jpiuiufri  redti&binbk  li'.  4.  V.i^ 
♦^■r^iC9'  &(eqq     =  _  inU^^ 

Contradluiccnliialis ,  ^uoceiirut  Fui^  coii^id 
'  'futdl  iiffr j  ji>ff  uih  pretluhiysi'ri  iSt'  iiiiiilri' . 
'  m;%fnu!liii?h.iil.  '  ' '  T 

£x  coiiftiiUti'Qtie  Pij  V;  Sric^  poteft  cohfU^ 
-f1l!H%^Rja1i  iidjicl  j^ii!lii&  o^lig^ni 'i^li 
^<<ttBm^eiadtarui^iit^^^^^ 
*■  " 
Pet  ttat:  nben  noa  tollitur  pa^utn^^fi^ift^ 

ftaodts  gifi^  circa  iiu^ui  rci  icfii]^|agi 
-  Ibid."  '  • 

iPcr  conftinkHoaeb)  Pi]  V.  hioh  pdObhtlid* 

^icipaftacoo^a^ui,  CMfuali  >  quibu<  «!• 

•  icrcoAifalieolibDWoMigeiadDbera»qpHaL 
alias  cx  nikuta  taln  ca«traidui  ad  CIMl 

pm  (e^^iMi  Qood  iatc  expiid&itt  a*  ^ 


e 
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...<ijp<W^S»F*  /^ibW3  «ropiot  ccotutpoflft 
-*  ^oeKOI  «eniivnwio      reUifiacQOjjoT*  f  i* 
«epco  caAi,  ^juo  ^jitffr  ^»{^oci.«R 

An  contraAu^  ce«i1ual«  i:e^>rict  wnH»  fti^ 

(uurci?  I.  d.  x  lc<3,6.n.7i. 

PvratioiMiconiTaAusEtnf^jreutici  non  cft» 
Cotitrtaui&mphyreutiait  non  )ur^gti)^i^iiH 

5Jf  fm^m^^.tmi 

■  CSootraaut  Bapbimioitti  m 

*  *  Smhmt  Baipbjneutici  r    c[i^  ^  (f 

,  ■  |V  *  u)qu.c«(ilJL 

InnitiB  ptHonii  dooMira  iM^i^^ie  ^4i|in> 

'j^f^-  »'i-4.«^- ^flfivlnv " .  . 

vtfuni  contraa^i  Ii.topB)rtettniui  retciBdi 
Pjjwc  MWdiuniif .  X,  C.  deif  Cnad.  vcfi^ 
J  j»o(lbp,8?  nlijc  coqdici^iif utir  eoifn- 

it^Cpt^nmrtc^ffS^fiWiiff^^^ 
...jiidiuin  jufti  ?  n.f.  ^j^^^   .  ; 

*  'mff^p^^.^V*»»  <l«rermi«i^i|pJky» 

"jjdet^minatio  {y^cret  ?  n.  6, 
Qai^    Empbyteuf^  cclehretur  (ipipjicitpr, 

.  liiecudo  aut  (fitii (Qio ,  ut  peo  Oo  laiutur 
V  per  pittblicos  kftun^tQites  ^  gut  <er|&  «eswa 

'.cooiXi^uam  vakHcota 'P7iui9^uin  cou 
'  "^o^iOfiioa  ^i^idii  contra^us  Eipplnfcfu* 

friaecUam  ver.  Emfbjtt$t^M£mfymi» 


Itt 


;xtfp*a.>..  *a4»>-jWi^'  .tuitojilsit-t  '.t?! 


DWifiorri  EfffflytmVfhyi^i^P'^ 

tcr  <uccefi«rf»4d«VNki»dt6t  incoi^.f^  ttf 
partibui  «mu>libm,*ei  j»<|»jH>lriooi}|yM 


In  domioMnHli  liiiHrlediM  qM6  polkffiBk 
*p«tientiaeiui,#4|||in  m  rpedst  quo 

vdoaiini94ifV^M>^«id9.iho.f9M  , 

Quod  coflimuniter  dicitur»  non  pofle  eflb  '  * 

iimul  duosdomiaoi.Mm^olidum  e|uidetn  ' 
.(tfoi  (  %^oinfld^ijn<«Uig9iir. V  4*^lc^4» 

uominui  «wn^i^  for(p»lii«f  in  ttluajM 

iervicutts«aut|)ignoris.i^^3>..  .  .. 
.  Vtatuw  doaiwM  dijtflni»  Vel  poiit»  Eipphy» 
■.g»Ki»t  le^MiKodus  (it  i  lubeiopbyMui^ 
n  jTff^le^^iotliffiwre  fui/Q        f  utosm  ex  eU 

lNV.«Wllipi^^  i^is^MWimiAf*  jAieM^o. 

ae  fiM  pnd^tioni»  prQ^eodrm  pretio>.M  - 

.  jHiibpi^pJjf igttji  i  M  iilEi^eiil»  p.  f  f.' 
^  vo|^l«  Ep(ipbjr«pui$.j  rei»u  Jifbemphytf 
'  cupet  locaai  InbempbyteutsB»  vel  diMiui. 


Q.iii^oipbytevtcbbtii^at*.!!^  (udc  Katphyj 


teott^ij^p^  41iys  reti«iuit  i^fin)us»au( 
A  JM«MI«<F«^«  (u.bMp^jrtqutK.  n.  ifS 

Qoq^cgifii^a^^^illlMIMiaip  Eapbjfto^ 

.(.§!?^<W5*i(f»!iW^  ?i<l*ni^^  1 
6iilmie^|:oipbj[Wi|i|(#iu^  *^W'. 
teutis  non  requiriturconlealiii  tkNnnKft* 
d.  4.  fed.  j.  o.         .  j 


^miauj^^k/wai^'^  » 

.  •tlco,te  Goe Conlco(il,|^J^||p|||,||j^d*.  • 

4.  Iea.7.  n;  .  -  r 

§>.  dwuip^l  icieoi  &Doj^|^/j^n;efl«  «li** 
^  liafcu^,  ipfo  irre(iiuntt|||^|itfionef|By^* 
.^i^f^f  "SVu  ^pty(eu'w^:iitUid ut 

Cmfntur  alie^acioni  caQ,£^{^i^^^4^  fiffli* 

^^^'Ak^w.mm  ^^^^ 
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■  IN^DEX 

vatixti  renover.    d.  4.  fe^.  8«  n.  1 64. 
'A9  lu£cijc  penfionem  ieniel  tecipeie^injiD^ 
i6f. 

Quando debeat  admoneri,  Ac  requiri  dominut, 
antec^uam&oiphyteulii  alicoutio  perticia» 
CUr  ?  fc.  d.4.  (eA.  9.  n.  1 8(;.  &  feqq. 

•Qvid  dtfmioutefliccrefpoQit,  quando  noyir» 

.  tut  rufpicatur  Enjphyteufitn  pluj  joftb  ven- 
di  «aur  onerah  ( in  iraudeni  ip(iuf  domini  t 
ne  tUam  6biaGcipiac?a.  195..  . 
■  Dominujpoteflcxciperc  cenrra  alirnjifloilera 
Empbyteulisiqujndo  Icqcx  libcns  careni 
vu}(  donart!  illam  iOveni ,  pr>lemqM«  li^ 
Itenti ,  ciim  aliis  pev  nMrtm  fiBMMliii* 
l^ucnda  eOer.  n.  lOf. 

Qjluufque  compeiaiduminojU]  pr^Uuwil* 
ut  Bmphjieufio  libi  poaitKcifmiif  ifiiii- 
tumdem  pro  iIIj  oflerendo  quundo  CBtdis» 
natur?!.  d.  4.  le&.  lO.cx  n.  lOi»  .' 

Non  poced  dominotieai  fibi  accipere  tJk  fttfe 
^    prazlationil «  fi  coiuriihentej  a  conirt&ii 
dirtedanc,nnrequam  iiledecl«n;tiXB.«al 
velle  pro  eodem  pretio.ibid. 

la  quibatf  •lienirionibu*  <vi  EtDpbyreuticife 
cotnpetat  domino  j  ji prxlatioou  ad eanfii* 
biaccipieodamPfl.  lOj.Acfeqq.  1": 

Quiddcbearprcftare  dooiiniisi  ut  cenfeatur 
Caotumdemoflerre  pro  Empbyieufi  s  qux 
▼endir  jr ,  quando  juj-e  prxlaiiotkit.oun  jibi 
Tulcaccipere?n.xo8.&Uqq.  > 

y<  j|im  qutndo  domiouereqoifitttt  ab  Emphy' 
teuta  volente  rem  vendere  ,  dcclaravii  fe 
nolle  illam(ibiaccipere,  poflitilatim  £m> 
phyteuta  illan)  iradere  emptori*  licet  noo 
.^um  fit  eUpIuicerminaiduorum  mcnfiaaia 
vcl  jo.  dierum ,  qui  domioO  COnBcdtoKl» 
Hid  delib-raRduin  l.nxiU''  ^..t%»\'d^  1 

Anipfc  domrnui  poftqucoi  diclii|irit.l«im 
. .  iwlletpoflic  iatra  aiadtfli  lcnBiqfHtitMil 

;i.  «re?n.x  I  j. 

IJtqminui,  qui  intra  terminum  (ibi  juf«.Goii* 
v^riBeffin^iion dechraiu^,  fe Vdb ,  idc  n#Ui(  . 

iibi  accipcrc  Empbyteunm,  qui  Emfll]^ 
«euta  vuU  ve«dc<c»aa  poiiic  aioiBni  |poff; 

■'  '   

UcrumflMlguam  decUravit»ieremveIle,pof- 

ficretntegra  ,  variare?  n.  116.  ^  fcq. 
Utr^mdomini^iurepixlaiionisliiii  conceflo 
^iiviEmpbyteuGii^pio^em  prctaaficipiA 
I-ilKM^ai.potru  uu^ao.  tavorem  •ltfl9«ft.|  nt 

earo  illi.fnbKwt  ?  njti  8. 
Qpandp  J£mphyieuiu«  i^e  vcodituf «  pcm- 
net  ad  dooitaiibQi  dit|eOoai6|rM 
confeniit  venditioni  ^obecivgro  vuit  ret(< 
..jnere  ruvnp4rtcm>acoipieodfii«un  proico* 
]em  precio,  an ,  flg  4)Uftiatt^  iie  CmwkIui 
lldcffitil!^^K44.ifi^sl^ 


in.ii9.u(qaetdii4? 
Quandu  ud  unum  taotum  domintifn  dift* 
■..fiuin  ipe^at  Smpliftettfii,  i)o»ftndtiofk 
an  lalis  dominui  po&t  (ibi  acripere  unam 
c)ui  parwm  » tk  «ytm  dnaitiore?  «odcd» 

Utrumtempu«duorttai6^fiom«  vei^o.di* 
erumjquuddominoconccditur  sd  dclibt-  ' 
nadum  circa  £mpbywurim,  quc..vendi- 

: ;  lu^y^ibi  pro  eodes^precio  «C«ipiindMll!« 
curratimpeditojn.tiy.jc  feq. 

Utrum  dofflinuihabcaiioiprKUtiooii  adac» 
cipieodoiproeodcaiimtiofruSus,».  (euc5> 
nioditaiooni  Emphyteuricx,qaiaidoJkH 
pbyteutaeoivultveodcre?  117. 

Quoulquc  compeut  doroino  jui  eicipieadi  . 
conua  pMfoiiam  ,Jn  4ttan  finp^Mb  II; 
lienaturPn.  iiB.fcfeq. 

Doroioui  dircdtuf  rerinans  apud  fe  rem  Em-' 
ph/tcuticampoftfiaipbjrtcu(im  bnium,«c 
lenovationflai  denegtni  ei,  cui  fcnovoiio  . 
coropetit ,  cenfctur  poSziior  malz  fidet ,  Sc 
teociur  rcauuete  ituaui.  t*d.  .7,  UBU 
.  .  '   .  .  .1 

Domiouiaoo  pnrrft  nrpr ilrrn  Bw|iliyMui«it' 
ncque  condu£brem  ad  ioaj^om  tcapQi,eo 
quod  re£mphjrteuti«t,vel  lacata>iihri»; . 
digcat.  ».  d.8.fca.  i.n.f.      .,.  :>  • 

Quando  Emphyteulii  dftvenic  ad  «^iHlffHtfTt 
pet  viam  ceounciatioiiii ,  vel  donationtsi 
3r««midUianiife^fiaMliive  cituli  ,  000  redil 
ad  illum  tibenibctncribai,drMi«abm^ 
quibui  Ba^iipmmktmUatBm».  «0014 

14.  . 

Quando  retconaiditurprannllirinaeiflbd 
fi  inconiineoti  tradtiw  priMO-^cenrflnir 
.i  «i  tradi  oo^oe  «moium  vocatomm,  eaque 
*  "'IP'*  ^™***  ••  J«  niortuo  iwblibet  feoi 
po(fidente  ,  ftatim  (equeoi  VoeitnriOdMm* 

.!....•..."  '  .  .»irn.'.  u:  t 

Domm,  ■ 

8i4<»m^Cen(ullubjeaaextiogaal»  tblqtM 
'  -julpacenluarij^  extinguirurwHil^  Cen- 

'i^fM»norn«ivifaii,lio^daiBaij|kiicgteei« 

letur.  i.d.  i.fcil.5,  n.91.  .  .!  • 

l>ffmiM^oaruaa  ex  matcria  ejuf ,  qiHE  dS^ 
•«  |Nnfti  ffiiit » non  eft  eadem ,  aas  aoieaerac' 
.  ^ibid.  ?.         .  . 

Licct  deftru5:adomocenGw  ,ve!  Etnphyteu- 
■  V  tidtpermaneot  cjui  area  ,  ^fm  propierCa 
.11  |winan«i»obMi  ez  parte,  Geofui.«v«l  Em^ 

ph/t^ufii.  o.ot.  . 
8i  domM  rCeaUta  foluntf  quoi  ad  aliquddl 
\  .'paitem  deflnMtur,  ui,  quo  ad  ati<quodca- 
•vibicotuoi  r  f  el  ie(^  |  •»  MMtynpmoa» 

Ccniof 


Digitized  by  Google 


«enfut  debetur.  o^  ^h.  • . 

Kdqiaiii  iowfiH-  lttb|dSb  dfftratmr .  ntit^ 
«Ii6c9u|r »  noo  oeflift  «bligatio  ioltvadi 
cen(vnv(uprr  ea  contti(U!U(n<  n.  94.. 

Sidomt»  £mphyicuuc«  culpa  £aiph/reu(s 
«ieftnMtttr*  quaoD  adionem  «dvctlus  itluis 
hiibrti  donjinui  ?  i  d.  4..       ?  «B. 

fnonhrftnifta        «9.  &  leq. 
jfe  damm  teaHibytHHMO  inhfteiuc  mdisfpi. 
ritibu$,8t  propferononpoflii  hiibit»ri,aa 
■  lunc  ccflct  obligtcio  lolv«o<ii  peoiaotteai 
Siiylijric«iaGa»?n.«9i  ■ 


DflMXM. 


0 


Q^MBOdtt.  tcti^enduib  fit  ceWbte  diAoflk 

Bjrtholi  afltrcncii  ,  pofle  rcvocan  dona. 
■    liooeai  ^  leu  {»dum  adte^kum  ta  favu/em 

taaadi  doiuwi)abieini»?«*d.  5.  fta.  ^ 
•  11.fl.  • 

ftevocita  donatione  caoia  mortis  •  cui  cradi* 
,  !  hoacceibt  t  tcdituenda  eft  r«a-cum  frudiF 

buacscapercepiia.    d.  6.  hBt.  f .  «.75. 
XJtrbm  donafio  inier  vifum  i>flc  uxorem  ,  Si 

dooatio  cau.te  'mortiajcttocctor  pci  luper- 
•i  <iiiii(  iiii»  iiciiiMiiirfilinmA  flMm 

fttk).. 


I^uaddttdattattdic 

I'  ittnitoi  indubio  iiadi  «llimata  a;ftim4ti* 
.  one  veadiiioaeiB  .btiiciife.  x  .d.  1.  icfti.f • 
11.7J. 

l^pilMlodoMbn  trcditarviro  teS&mmM»9$6^ 

'.  niaiione  vendiciooearfaciente^noa  iMof^ 
■  afc)ttc.  domiiMom<ia<viroa»  »  niO  lao- 


-;.:iMd^  ... 

Secuiifi  tradtftutasllitaatc  cftiakatiooo  *cq. 
ditioncm  iacieote.  o.  74.  &  x.  d.  x.  lcil.j. 
n.  47. 

Sliani  quando  doi  tradita  eft  ▼iro  seftimata 
M'abftiaMtione  vcnditiooem  ficiiinipf  pouik 
. ,  >  ttkor^  fohico  arfctritnon  io«  cepcnic 
•  talesirirofllienac»<,6fir-«iitown>fttM* 
.  vendo.  r.  d.  1.  feit.  5.  n;  74. 
JbcartiocaLeaitiadus  vn6  sftimatiaB  ,  q«amk> 
.  «afaMtor  cftiidMt  ifcifliciciiiiiilfWiiililio» 
nem  Facieote ,  vel  non  facicnte  veliditiq* 
neib?z.d.x,  Jea.f.:n.47i  '  ' 
An,(C()uwu|oucipadit.Yiti«a>dM«t«  eioph/* 

48.8cfeqt 

UtrbiiicfccattfA  dotii|N>(ri(  dari  •  lc  «iieiMil 
Eafbyc*«fi»'  oM|«|«ndMiftiA  coc<—^0> 


EMphytsuGi  non  potcft  vendi  Ecclelia^ 
octjue  ex  permutaiione  ei  dari  t  be^ 
IH»  lUMO  legari  i  81  in  Ccli  calu ,  an  rciie> 
atur  ,  ftl  «0fi  polfit  ipia  Ecclefia  caiti 
alienaie  laminoaBl  a.  d.  4.  Iieik,  ^.oi 
loo. 

Moa  cll  oceeflarie  liocBtic  Itegis^  ut  fii  Lti* 

•  fitania  ret  Emphyteurica  vendittur  Ectle- 
fi«  domin« dtrcOc;  o.  d.  4.  ied.  la,  -Ittb 

•■  ih&o^.  .  „> 

•  EcolCteprctatutpotellreminewcoiiMl{(« 
fum,iQquod  incidit  Emphyreula  ipfiut 
Ecciefiitrpoteftcutem  Erdcfia  tcfticttiad; 

'VCriiN  ecmiefliiSooamy  fi  febelim^fiiitictr 
i.d.8.lca.y.  o.g<5.  •  • 

EMteiiaftic»  m.  Vide ,  iUt  Getitfk$im^ 

■   •  tbak. 

I  ■ 

Elcaio  nof|  poiell  levotei  eb  ele^bui 
.  poft  pubUcctom  fcrottdiooi  »  qu^mvic' 
000  dum  fiieritiiDQ9aMLt;di  tf.  tea.  f. 

•  «^'107. 

Q(K>tiei  elcAio  non  c(l  (ortiia  cffcdlum  u>o* 
tett  elcaor  fdaricedigecc  1  dooec  deSid 
<  cfie^bHB  faiiitar.  0. 109. 

•  '«..'        '  • 

.  Empiyteujji. 

Emphyteuris  in  qoo  differat  i  Ccfu  refervatf- 
vo?  Ei  underelpc^u  illiuidignofcendabt? 
>  •i.d.-s.lcA;  i.0.4; 

In  dubio  •  an  contra^us  fuerit  Empfajrrciwi» 
CU8 1  vd  Ceaiuaiiaf  quid  «eoiihtdooil  ly 

S'  ."  ■     ' ,    •  -r 

Vtram  (uperreEmphyteutica  poffitEfflph)r« 
teoiaCeofumcoftftttucre  ubtque  ConloOla 
«ioainii  x.d.  |.ie&.f.a.6i.&ieq|q. 
KooMi-Eaipbyicofiittode  dcftNaptoaif  4i.d. 

1.  fcd.  i.n.:|«  .w-->:L.t-  1 

Quclk  Empfayteufisdefinirio  ?  n. 
In  quo  Emphy leuijs  di  ficr4 1  a  fc  udo.  n.  4,  'J 
Emphyrteofiai  ()odiepentor.inMiiit&i»At* 

tuta  ,  ccnfetur  perpctaa  »  nifi  fu  Ecclefi^i* 
ca,vcliahocregnol«ttfitaifi«;<nw5.  ^  • 

AoEmpbyiMofiadil^  ll  locatiooiB  ad  loip 

I  -gom  tcmpus?o.tf.  &  feqq, 

jDa£aiphyTeuticum,6c  feudab  .  quaratione 
pn  pnBicripiionem  asquini(ui?ar.4.  itieCt, 

:.  .o;;Ao;alf.nl(|oeod43.. 

^^himi  k  fpirfOMi  poOt^ii  poaef. 

Jiooa 


u\'jio^co  uy  Google 


ex  pttfrqmptione  tit«li ,        .  cft  nomi 

eoquod  diueatn  poflederir,  (olveado^iDi- 

formeiB  pMifimial<^aaino.  n.44. 
Qjid  reqiiirator  ,   ut  tuului  Emphyteoiicot 

pteium  itur.  M<4»»FMtPiiff4o. 
QjNodo  qut<  prftf  criptione ,  vel  prerumprto* 

netituli  EQ,>bjr(«utici  l|ruetur,&  obtinet 

Bdmfusdorainum  I  8C  noncoullatde  q  )t- 


«1 


.)  h 


Quiodo  cenrt^itur concf (Ti  ai^ttr»  ♦if8«,ia. 
dicanduro  eli  poOcfforein cfle  mieriia  vi* 
ta.o.  yy.  .■»      n    •  ....J 

Emphyrcijfii  Ecclefiaftica  ,  8c  (Kculirit  ,  itt 
l...<}tiodiffannc  a.d.  r.  left.  f.  n     .  ' 
£m^b)rfeulifc  Boclebttliics  non  lubdiw  ')oti 
'  cirilti-nifiinquantnnabBcclefiafutrictp* 

rriSarum.  ibid. 
Uiiii  a|uraci*iliadi(ponentia  circa  (occcffio* 

ncn  in  Binpfcyntt6*l>  lotbfly habcant  ifl 

En.ihirreuri  Ecclefia^Uea  perfooii  iatdl 

conccfl^f  n.  59. 
Kmpbjfieulis  diviJitur  tdxquat^  in  hxredi- 
o!li*M>»  1  ftMmritoc  dfcicilH^VB^padoat 
^.proviientij.  RurliH  hrr?ditaria  fobdivi- 

0  -^ltur  in  hasredMarta  pur^,  U  mt&i.  Ci  4|uflB 
.h  ^S^iW  hwm  (peciefoa  ficlMiob  0.6» 

Bx  eo  quod  Emphyretifit  (it,aarnon  fithM^ 
.»  diiariadequuacurinoltieftedai  diverlLa. 

Exi^uibut  vsrbis»  feu  conceffionum  formli, 
jnielligaiur,an  Eraphyteufit  lit limpiicitec 
hcreditaria  »vetde|^rofideotfli*vdnnClik 

Quah»  ccnlenda  Gt  Emphjrteu(ii  informitcr 
.  conceflit ;  uc  dicendo :  Coacpdo:  tibi  baoe 

•  -1001  io  Empfajteufioiji  iioo  iddndo,  6c 
:  protuishaBndiboitfaeyMiiSqDidilioitfiU 

1  ^fiiftfeqq.  ■   

Qgalia  cenleo^a  6t;Bmph]rteufit »  qotodo  «t 

dabiott ,  an  fit  b«iediiarui  *>el  do  fwH» 
I  dcniia^n.  81. ' 

Itxplicaiar  divifio  Emphjteuftsio  perpetoani* 
'tt.-cemportlem.  t.d.  t.feft.t).  o.-  8}.  > 
Ao  fitperpeiuuEmphyteufii  concefiaob* 
loliniprofiliit.ieuhbcrii.  n.g^. 
^Qoid  de  concefla  tibi , (St  pro  hacradecuo, 
hcredibus  cuis.  n.  iy.ft  feo. . 
Quid  quaodo  dubitatur ,  en  ruerit  concefla 
^  .  .JAipvpecottBi  t  vel  (ohNO  ad  tempui  o. 

•  •jTci»   ••  ♦!^t*';  • 

QuDulqoe  cqe^cor  cofiorfirt  SaDpliyteolii, 

qos  ad  tertiaoi  geoeratiooeaiicvffeafeui^eA? 
M.       ••  f        '   •  ,•     v:  c  :  [.) 
B«pticilmdnifia^pbyteo(ii>tacMi;if^ 


.  abnloMeftiiMti 

Qujodkfiaa^  faftedil  fMOifikofl  adlNi:»»» 

las ,quamciiu  juscujufque  vitotdoiaioio* 

tclljgatqr.- ibid.  ' 

Explicatut  diviGuEopb/taulii  ianevooi,4C 
.    antiquara.n.  90.    .  >  . 

Eaiphytcuftsannqua ,  etiam  quando  reno«i« 
lur,  lemperinielligiturconcefla  f^undiiol 
MCOfaoi  I  U  qualKaicm  prioii  contrafius. 
•9-lbid'  ;     (  ,;        .      ,   •  •  fr.Jl 

Bmpl^ieo(istnquit>u«  rebos  poflk  conHitots 
ieu  quie  res  pofltot  EoiphgKmiiwiritA^  di  »• 
per  lotaro.  »  .     .    ■  i    •  .> 

fifnphyrculii  Ecclcfiaflics   prxiUfflitOr  (0^^ 
ccUi  topcrpetuum  ci  »  qui  ex  fterili  retn 
•t.  iciiiliatf<ieddidit :  alioqui  (olum  prclumi- 
ianiqaoiiaiod«ocvilai.^d.s.  tolbflis*, 
*9  .  .  i .     1    ■  ,  •  ' 

Ao  ultra  penlioaco  pofEr  atiquid>cti||L|)IO 
-  iflgidlo'fjiib'Ciordao  sEmph jicufiiri^mfil 

4.(eft.f.  nj  S.flc  feqq.  :  i 

Quid  hac  ioicc  disppnor  Ordinatb  LulitiOt 
circaqualdam  Empbjccufe*.  codemottoi* 

8.     '       -         ,  •■  -  v  •,3 

Icipvgnsrt  poflone  Eoipbyteuret  conciSia 
k  pi«laui..£ceftifiaroa|.t  qui  peconiam» 
▼el'miflcni  pi»  sogrcflu  coorpenioci  0« 
1-  9.        '  ■  ■•  t.  ■  •,        "■  iq  iZ 

Eraphyteufis  cltenatio.  Vid .  AUtHttk. 
Q^nam  ,flc  qaocupleo  (k  Emphyicttfia  b«* 

fcditkta.  x.d.  |.  feAriiVMO'  •  •:..> 
Qux  £m(.b.7tcofiafic  espAftoaepMfidln«U9 


o.  3. 


XluboiEttophvteofii  Hbmc  uooiiuctaiilll  B( 
bcrediiaria?a.d.  i.fefl.    lubn.^^.ft  d, 

•  y.feft.  a  n.x4.8td.<>.ka.i.  a.  r8.  .0 
Ao ,  flc  quaiida,detuodo  alnto  coojwgi  y  ioc« 

neeCilNii^aorinarrfNMiOt«athfliidei 
defuoAi   divideoda  (it   Einphj^euni , 

•  quadi  ucerque » vd  onos  etxum  aotespofl 
fidebar.x.d.5.ied.5.io.  169.  D(qtiC'  ad 
176. 

Etnphyceufu  nomimtio.  Vi^fNmttMtie. 
Qoiflidiu  duret  jua  primB,fccundsB,vcl  icniv 
•<•  fii»  io  tis  I  qui  nbtioiii  iMybf  i'<»fi'i  hii 
minationis  id  crca  vicaa  cooCaflsuo;li,dL 
6.  feA.6.  n.  iii.&feqq.  .n 
Ad  quem  deveoiac  Empbyteufit  oooioiiUt 
••■  iriatquiadofoii  w^ililiM  nnaaslaiOk  8t 

•  viventetranslarore ,  morhiot',eft  »  qutadt 
ilU  dilpoactet.  i  i/.reoHflivi*  1 

Emphyreofii  mioviiiai,  Viditr 
£mpb]mnifii  niloAM/Vldf «3 
fhyuufit, 

Quando  Empbjrreufis  devenit  ad  dooiifllViB 
•t-jp«.^ii«»ii   "  • -• "   •  ■  -  " 
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dii  ad  tUum  libera      mMfibfiK»  qiflbin 

•  nl.-».  14.     ■■  .-'p:--    -  '  ;  

V)dc  etiam  vctb.  ContrtSaa  EmpiffeMtUiu : 

'  I     ....  ,    ■"■L-J-^._     .  ..i 

.Ttj;'t..i  •     :ii!nq  «ia:..       .  A  =  ioi  u  ^ 
EiBfbytcura  n^g-ins  fc  ifll- Emphyreuram  e» 
.  ititsVqva  pcu^cdiiionein  intirumrmi  Enn* 

-  •  {ii  ytcnffMivx^.oi^itut^eiuf  copfiai  iltilM 

ccrc.  x,d.  i.fcit.  X.  n.  II. 
Aoti  a  doailnar-Cff  birnate  convincatDr,i^ 
r.^iai<iit'£(uphjteuriai.  Ei  tdem  ofl*,quan> 
.indrtil^te'b|;d)M<J4e  Mbc^lngiiMllra» 
*n  Bcdtam»  oiG  pitfcriptionf»iuii  ptaclum- 

piiooe  cz  loogo  icmporii  curiu  •  ie  lua^ur* 
o-,Jbi*  -  :  .  VI    .        .  A 

mifliyteiita  ii0D'^MKtor  edflre  inftrumerw 

tticn  Emphyteuticum  dooitnu  )d  peitnti , 
F.  aiili  .domiooi  .priu«  juiet  de  Galttmnis^ 

'ElBpbjttUtaallTTs  SciurtmifnifTum  cfTe 
trtlioAf  Bflieniom  }:,cDph7teoftB^faiiidiniitiuil 
,  radrpcobondpm.  |Mf  ^  lieiiee  leocMMK  ininh 
\  <  mtoii.  n««}4  .M^ct  U  ,  *■ 
•Si  prubetur  mttrumentom  Emplytcutic«ra 

c&QMuililuoi  •  VelwDiffum  mt^udria» 
>^iMwHiiiHndilt«)Mftle  }ft  ^Q^bjpinMi  ip^ 

Ciditinp€coamcattmifli.  ihid.  h 
Hllpftyieuif  exculiif aiabedcDd»  ififtibtDeo» 
'   to'  Empbjrreutico,  (ialjeget  /e  effe  tuium 
%1  l^i^Biiftinnf  »;  ««I.  liiub  fMlniDptiDiiA 
;  n.  14. ■■      .  ■       '    ■  ■' 
QyikppUidit  £iapiijr(cafiiB '  fMr  decmniuai 

•  f^gtiHinii  intiMltMfapeiMipnifaiiifi  ii  pea& 
f.hfi«icm^t  pnBrttokttor  dc.  juipilnlnt-Min- 
,  tum.n.  if.  ' 

£m|)b/teuta  /tudatcriui,quoou>do  po{Ii« 
t.  deaf  rem  Bni|Alj^ynicea>  ♦  ac.ipluoUius 
Empbyteuticum  «ut  illud  prxfcribcrc  pot- 
.Viit-?>»vd;  u^Ar.  i,oi-n.»6.al4ilMred  i-^» 
AnpKyieoitakiniii  jWiihiiijB^lfcelcfcnne» 
.( («^  iBitettpp^iMiadbBliiftA^ollet^is  pcr  po< 
ilj.ieAaicmlaicani  iatpcfiri.».  i.  d.  i.  le^  3. 

n.  f  9.  &  d.  4.  k^i  )i.  o.  t4t.i>  ;  -; 
li>|yhyinna  ir  qui  teni  lafaM^jnentictvifW 

fcolpiocre  dciNft ;  ne  fubeoiphyteuta  laci- 
y>  iriM^iiidMiahflefnTadverAii  prnprietarium» 

-  fcm  defeHofknrin»  felt  aIiena«i|o*  d.x. 

^tltlPRvv  itiaphx(c(>f>  poflir  deiMtterc  En»- 
phjrteultm  mtito  domino?     4.  4^  ^1^ 
;.ni9unMff  ^  •  ■  • .  S  •  1...nO 


■.VI-       ,     •         .   .|  ff"S"  . 


•  ••;  pC3 

:..;io"«cl 

Videi^inifidk    •  "«iwiq  . 


••r  't  r 


,  in  boii  «raiiWii^iUiiiiferitciirJab, 
lcdoMdilwMWcMeiAiDlMkft-^  o^pofiT 
teft  in  ipla  exccutione  ,  quamvij  fucfrit 
..  omiOa  iDqi||iapri«ci|inii«>ft»d.|.fc&;i^ 

rifiMMnnwifiinr»  •  7  .n  .ei  • 
r-      ^  -.l  :i  ,         :  .:  H 
Vtrun  eaP0fll9|tta>catut  ^Kkflit  ODmioif^ad 
i:rSBipbjn«|i|iM.?  *.d.4UidkIavni4ii$vffiH 

Exft»Js»<  d.  r^i—! 
•'  ••  ij  tjl.f  t  Jivi.  U 

r  ,<VlJ<«,I,Mlftll1IMiMMt;       rr  -n 

ExtinQi9  EmftM^Hfa, .  o 
•  .    !;  .      V.MiLiViL- ■.    •  yr^«j»!-il 
Vtrum  EnpKxteufii  poliiir  «Xfingut  peV^^n: 

ini0iooem,>«el  renuncitf^ioiten)  (aAlMcab 
:i  EmpbyteaiAj^Dcuo  domino » ieu  'ndn^vc* 
.  ceptanief  i>  di4>>lfAi9M4i.)t|«.  flfd^S. 

fe<ft.  i.n.  i  j.  '.5  . 

^pbyteufis  conceflii  fiiotrdoti ,  &  ejuifllj^ 
.  ■  js»«xiinguitmr  pcrrHiMiiDairen»  ♦  Diri  ha* 

beai  filioilcgitirooi  ante  iacrum  OrdiOem 
.  ittkepioi.a.d.f.le^    o.  168.  nt^M> 

Recenfentuf  firii  fflodi  >  <iuilmi  &Bp|^ibi». 
Cit  fiouur«ac  «niagidcBr(r.d.  8;  feftr  i, 

•.  n.  i.  *  :'''■■  —  ■■  •  }ti  i  :,•  !  ..  .-.p 
Qoindn  ii.4^«nt  i^lnn»'.ntte  »  Empbj- 
-.  toufim«endidic«extiogifi^arBinpbyteoiii 
.n  |)er  ejds  iprirtem  •  etiam  vivcnte  «dbuc 

cmptore  :tuncautemcwmpetit  emptofijuc 
.-(-petendi  lenofaiioneit^tiift^ooniodv  i^lil 

intclligendum  ?  n,x.  '  .i;. 

Virum  ()uando  Eaphytcurit  f  uit  concefla-pro 
(r'.<rifcai.pefiqilii  in'  invcfiitura  dcligiiM44 

cxiiognamr  :p«r  moriem  prioMf  tMttf  la» 
'  cundaB.perlone ,  Ct  nod  iiipcr6l|liik  «fide. 

fignatiif  0. }.  &l€q<|a'i,       r-..  rnlqi 
QoMMO.  Bnpli]rtMi6i  concift  pio  Mta^  ' 

dcntibasdevcnit  sd  dliquem  »  cujus  Oldrte 
s^^imeritdraeraiiCQOuod  tiiiotnonh«bcb4t,> 
.(.  fiis  dedMKBnlo  «nnini cem  vfm^D^an  ^ 

per  rcverei » tt  perpetttctur  i  n  eopionljft  «• 
.   jurdelcendcatibttM  foft  i|ai  BMffMW?  0 

Qganda  Empbyteufii  «flei  tiMnditirfifi  9e 

JUnWijB 
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i\ ^^gffffx^fiut&i  ,«ttM^\ua  Emphyieufur 
licel  i*t*^  qucm  bcrediM»  pinioebad  veU 

■  gKnodio  £q?<?  h  jrteuf»  {a  {M»aMi 


(Je  fiiDpbyteufu  cMiogtutw  ob  finUiQ 
ocMtJciaqps)  1  «QH  ra)MUi<!ar  declwatio 
■dommitquodf^taaieiRtogui.     (t.  ^ 


.1  '.  X 
•  1 


tJtruni  fiipcr  r  c  feudali  poflit  fcudafar  i»«  Cen- 
■   iumcohftitucre»bfqoedoBuni  conlcniu? 
I.d.  i.fea.f.0.66. 

•^uii; ,« liipiifiwtttw  Vo4i&»i  ?  & 

d.i.  (e^- i-n  4-  '  . 
feudum  conceiTam  abfjjiie  iDcoiio«e  W«- 

d*Bi^'=dlfiil*ptwriddiijo^  licoi  tti  m 

fo  fuccedercnon  poffiot,  nifi  fint  hm- 
►  fcdMi  ii  d.  I. fca.  3.0*7 i.ficd,y.ft<a, 

•  4.0.1^."  1  nj 

ftualecenlendura  fit  feoduw  .quando  fft.ilo. 
bium  ,an  fit  hxrcdii»rium  ,  »el  de  pfOVl- 

•  denti»?x.d.  i.leA.|.n.8i. 
FeodUtutoiimfcfil^ll"-» .  quam  fsrculaft» 

noo  e(l  fuBpteoaior«irtofiw«o»a4il«ie« 
'   (jc.ettfeneoi.ibid'.  . 
Quod  feuduh»  dicato^  p«kf«l«. 0. 90.  i  . 
fldJttiW^*»  i«|i«ibM»-eoUoe«fMeft. 

xd.x.f<^-i.n-T«;/^  ■  , 

frtudatatnrtpoiift  lobwlettdirc, inconloUo 

domino;*.y;*.e«.4'l»»5«;  , 
Ecodalariuj  habcnsfeudum  pro  fe,  8c  dcfcen- 
'  dent  ibus  «alculib  poieft  iobiaiiiidin  f«»j 

minii.  n.  Jt«        •  '       *  '      _  . 
U«Tlim'iH'felid*fiiCc«J«taf  perrepMsftaitti» 

'  obeto?'«.aif  fc»  4     »»V  ,  ,. 
:AA  que>n  pertinctni  fruaui  rei  teudelw  vc^ 
• "  deni^cV^and*  lWduiiifioilto.>  9.9»Sm 

'  •  ftJficommilfarM. 
j^ij ,    (^uausqoe  (upcr  rcb-ji  ttJeicommiflb 
-  I  ubjei^i»  P*'®*  coottitui  Genlini      ■  i- 

^rom  '»  iubjea#  lideicofflmiflb  p^ot 
dari  »n  Emph^rteuffM  ••cl-'«»«IKMil*lil- 
Mf^^iitoludirirc^MVl^^amdiu  r»ii»  ol 
UieaiUr  inh^i  vy?<  lcft.  3.«i4jri 

Ih  retlitortdi^^iWi^^jl^^PI^B^ 


Empbjteulii  ex  pa^o  8c  pietideatii*  Ij 

d.^.techi.  n.  18.  .  I 

Qiiid,  fi  hi  hscreditsfia  mifte,  n.  15; 
Sibabeoi Ea.phjrteutia  noo  tranliccriamai 
.  «MfefMM  fideifieeiMiitac  loo  bsrcdi,  uC 
eam  fKdituat  aliCoi  tocaio  in  inveftirura^ 
«- Tclctiam  alicuiextraneo,  valettale  fid«»« 
.  ,c«mmtfium  «0(quoaiodopneftati  dtbcab 

ibid  •   •.  •- 

Quaiido,  &*  quoasqoc  frudut rel  fubjeidiae 
fideiGommiflo  uoivcrlalif  pertineant  ad 
fideicomroifliuium.  x,  d.S.tB^I.  6.  4^ 
pcr  toi, 

V^oando  tranfeatdominiumbonorum  in  6d«i 
.  <efllp\iflatium  uoiTcrlakBi. ibid. 0»  isj. 


fiUof  }o(ie  exbservdarui  ik  patre  an  iacce* 
datia  ejus  £iupbjrtcu6m,  velin  fimpbjf* 

'  teofiaieviiifliyGeoAMMHediuHi»  five.ti' 
paao)  6t  ptovidttlitl  %  4ff,  lcA.  §  % 
I4,at(eqq.  ■ 

Viliorum  tcgititDa I  Vide,  L^hMt  ■ 

iJtrum  pater  poffit  pr«)udicare  l&i)v  lit 
fucccflione  Emphfteofu  eam  alienaodoi 
vcl  unieoiem  pmlegaiido.  a«  d.  |.  le^ 
^.pertoti       •      •  •' '  ■*'•  •• 

Quiado  pater aiieflfvit  Enphyteufira  dc  pro^  . 
Vidcntia,  ad  quim  filijefaot  vocaii,6ip2 
fifili} paiernam  hcreditatcm  adcant,  iioa 
poffunf  comrevceife  leU  diedaneiii  f  liet| 

eafurfjtOulli.  n.  6^. 
Utiuinidprocedatfti.refilij  iiaihcredct  a<l 
'  lMNefitiomiaW««iiiMf%6veibii|oetatt|)»i 

neficio.  n.66.&feq.  ^ 
Quid,  n  pater  cam  Elfflphytcunrti  alien^ 
vitin  fraudcmfnc  adfilioa  perveniret. 
68. 

Aonoceatfilio,  nc  (aleifl  Empbjrteodm  re' 
copcrarcpoflitiefle  ii^rc  ioftiioHMii  itf 
fecHie»vclitte|boAibeiMni«t  ««iiiit^ 

•  lakgitiaia.o.09.flcfiH}i|(. 

Ftliui  ,qui  (olum  panialiter  ed  hHtei  pcrrlif 
^Oouiquc,(eupro  quanta  parte  fubmovo- 
»  MafeiecopenndiM^iiapcrpMicBBeUeMj 

Vtniai.  lalit  filiut  (atiifaciat  rcfundeaad[ 
cmptori  pretiam  illiut  pania,  pco  ^iMk. 
piKef  ei  pnQvdiciyepeiiiiCa'MWidMaBSv^ 

dv.  n.74. 

Stiam  reteota  aliqoorum  opintoae«qoodfi^* 
\  liiit|bm|falieai.coflilieaeficio  iaveo^ 

*  '^vM^t  )KKeft  recuperare  BmphyreQfim  de 

provideniia  1  patre  •lieoatimi  adqUMiS 
ipfe  fitiut  Vocaiuaerat ,  ooo  deobKgatur  io; 
lit  filtut  iiptaftMdaeviaieMiibOBiihi^ . 
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iniikcl  >Ml.ieli^df{f  flttris,  8c  cenfetur 
iHift  pecfbnAcaniiflo.  ft«4.5.(e6fc*  :4i.'  n, 

lOt. 

tS^miiBe  Eliorom  venioni  nitta  BliiC)  ptt^ 
•  lerrim  iniDftt^rU  i  «MfiMefKi  tA  nf tfMkit^ 

,    8rflQBi»inM.x.d.f.        f."n.  1 14.  '  ^ 
Wii>'i  iU<^itirof  .p«Trnde  ^po.Tunt-,  aui  fon 
•T.  4^flugDt  iiiccedcre  io  EonphyiettGtf)  («>  ' 

cuijrem  conceflam  (impliciier  pro  juc* 
t  '«efTurilHMi  ti;  poflim^vd  ranjpoliuni  Igc^ 
l  ccdefe  in     boiitvju*^  d«^cu|ui  Uiccoflic^ 

4^  .$c4R«Mi.jk%i'i.      .      -  :t. 

V^iliQinaturalii,  eiiflm  lare  fumpiMi  ^Hbtt^ 

i.  dic^feoitn^ocn/ivi  LiHiHlnuna-in  beiHi  pi^ 
.£vis»fcitodcMiiLeActlegirimui>  pkter 
^crat  plebeot«4|ttMidoiUo(n  lulcepit.  Quid 

'Tl.paKrerar  cquMT 'cb  nobi1<!!.  Erquinaufi 
-Ji^dift  coo  (du  (ii  fimflicii;^  Sltui^  oiitirti: 


lif  5.  11 9^ 


'^Eti!<iHf^efiUoi,o«tiiralii  (uccedtc  mitn\ 
•f<  ««^(«fraln^^ejurct^AnMtitfiltioiBiliefta' 

to)ur:Lulitano.o.  ixo.  •  ■  :  :  \i 
Vilif  rpiMii,«wiiito  »f«bn|uf  tMi>  roeieofli» 
oepptni,  quam  raJtrti»  cujurcumque  ik 
.  ■^iJiiaiii,  Etquinftm  «4  tuae  cBc^iuoi 
^  JJinfe|«Mf  fpurij  ?  n.  1  xj»  >  ,  .• 
ttMtiti}  itlegtiimi  admirruncurt  autexc1u« 
l,  -^Juntury  &  ^ucccffiune  «fcendentiuro ,  itk 
,  'pa«ur»fi  ipCprK()ni>f iaiKur gbi(|ue delceo- 
,  dci»iibaeieii(o0DodiMt>aw«ooriieceiQ^^ 

iploruiri  afcmdenies.  ibkk 
^^odo  EmpbyteuGi  fccularii  conceffa 
I  tSt  •licvi ,  '£c  procjui filiji ,  ao  ioicUigenb 
.s^ifiotetiaiaill^My  laliemiialimlei? 

0.        &  (cqq. 
J^eatarenientta,  q^K  affirmat  admjtii  lA 
prfEdiib  Cilii  f hfe- «itwtlei ,  oii  linc 

■dmittendi   finiul  cum  legitimi^,  »vd 

.«.li^ufgb  io  dcicAiig  ^|[iumoniaif  .QiHa. 

• ,  '  "» 

icum  qyiiiUl,  fiUq»»  «liam  (puirkM«fol* 

fit  fuccedere  ax  nominatione  patris  ia 
^-'^SfiiipfHYtwRin  .rsc;ubrem  conceff^m.ex» 
.,4>reUe  pro  ^trc.  &  ^olibet  filio>fiieo 

nomioaf«it«c|uB^ltlil|piy|a^  ■WHi.wd; 

&feq.  * 
^i|tf  (iturititpotciia^patre  iabftitui  pupiUc^ 
,  ut^  n.  |&7.     *•  . 
F  iliui  fpuriui  potcftex  nominatione  pctrii 

lijccedcre  io  £iiipbyicufim  .  Iccv^limi 
.ytlibene.  oomiBmooiijj,  nifi  poMf  iIImioi 

miflfcr.  n,  itS»  • 
•  abcni  iibrrsm  hcultatem  (tominandi  id 
i  iK^pi^ytt^ubai  non  ppceft  ad  eara  po« 
....^tifMie!:  .felium>  ^urium  itoBCidciiiii* 
5  «bid.  .  _  _ 

l^ilij  ilii^iufiu  gejwcaiii^ 


•  ItKefedii*!'  Ift'ft&iipli^2^^fechiy^ 

cim.i.d.f.fcA.y.  0.119.  I  ' 

")8«c  ictolutio  rt»a<i*ne  procedit '  io  'En^hj- 

leufi  profilijjcooccQa.n.  i^b.'   »  r  1 
lBnim«i«h  <fMNil<r  in  Emfi^totfwmB 

ceOj  ablolucc  pro  hibredibus ,  fi*.  iftctef- 
r:  isr^oc^  iMXit  eiWMt  faoc  rtgoo  LuQl 
c  'ta«liBiK»Ma«Rir  'Aij  neiio|»ia  iwa^oia 
.  plcbpi/iljjdiu.»  I         .    •  .  liiK! 

fi  Eniphytcufis  (ueritl  ioAc^in  pr6 

co  ,  (juem  EmpbTteuia  nomioafcrti  fjU 

^Qj^icl,  n  prictatui,  qui  Emphf  leufim  coo^ 
ccfSt .  erit  illefpfeianu^^a.  inja;i.  {>  7* 
Quid,fi  iUei cui  EmphjteurMprimofuitcoo^ 

lllcgitimus,  tui  Emphyteufii  ecclefiiftict 
f^imo  cance(Ia..fit;»'ciimtHin^if6^Mitif!^ 

.«iifcBdcmctokiebfCmimiUiiflumHmflae^^ 

.»"•'3^*  ^  <      ^7.*^5l.i  r 

Vlruin  quando  EmphyteiaKi  #i;|C.I^GaftiC| 

1;  fuK  pcf  ignoiantum^caQ(^||fk,|  iye^iti* 

mb  «i  plHetMiMBnMa.  Mli^^j^ficjlfif 

IbbriOat  t  quoead  |pi«ia^«.b|MH*j|iffpaN 

m^ltimf  potfunt;  IdPCpdeTehTf  I^mijp*' 
teuum  eccleliafticam  quando  .fifagt^fini 
%nitcavit,  feeiitfll  .^iHflglomii  eajB| 
conccdere.  o.-:t  a€u  '        ^  I 

tmphyteodc -tcdiM»^  •  Jfn^bt^ 
.  iit^  «micadi^iUi^lw  cs,i#a..aHji(^' 

ibiA         ...  .  (  ' 

Qunndo  EmphTteoiw  «oclcCftQia  cooceffc 
cft  alicoi,  feo.le«<ft  i|ik  <l4UM|fc  «am 
damc  niluerit,  vtt  pro  quib^lcumque 
^ui  dclcendcotibui,- vel  pro  quolibet* 
.  '^oem  ad-ml»  iBBMiafttiti^l^fiiiu» 
libusformii  potel!  iq  cafB  'li|Et;pd^  ilb- 
^itimus.n.  1 1>    .  "  - 

8i£mphyteufia  )r€cle{tafticaconce4anir  ali« 
cuipTore,6c Bliji,  cum  illelDlam  lia|ie* 
rctfilioi  iliegicimos,  idque  notuoi  eflcc 
concedenti  j  an  luof  illegiciip^  ^io  catD 
poShtfBCceJete^o.  1 1 8.  •  - 
ni^itimuf ,  qui  nuUiter  ob  mill,  ,ijual!tatefli  * 
iuccedit  in  Emphyteurim  ecclc(ja(licam  , 
poteftilUmtetin^t.fi  Ef^leGa,  vet  cjua 
'"ReAofflciena  c}ua  defiiAiim  »  feofioo^ 

ab  eo  recipiar.n.  i  {9. 
Utrum  ocpot  iegitioui  ex  filio  iUrgitioo 
r  poffin  fiicccdetB^ili  EmpbyicuOca  ecciefi^ 

afticam  atri.  n.  141.  ■  * 

Piliui  lcgitimatui,  vidci  Lt^itm«t$s» 
^iliuiadopcivus^ividet  A^fttvtiu 
FiKui'  ejut,  qoi  commifit  crimcii  l^Rff 
V:^ii»  biinifB^;(MaiaafW;4iicff^f 
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,  di  io  Eapbyteaflm  laftitutaqi  per  uki* 
WMU  voluntuem  ;  ncminique  ex  idU* 

•'  «oento  ,  vcl  ab  inteftato  lucctdcre  pof- 
funt.  £tin  Lulitsoiti  neque  in  Emphjr- 

I  kttfim  uiftttotaB  per  iK>niri.^iti  lix> 

.  1  cedere  pofllint:  idque  extendiitK  ud  ne- 
potes»quorura  avus  tale  crimen  admilit: 
cumtocmiaisautcfn  nuiua  sgitur.^i. 
fed.f.a.191. 

Filiusquannvis  firpotentior  parre  potedihto 
nominari  ad  Empbyieufim  :  6c  quomod« 
;  iduKciitgatur?  i.d.6.leA.  |.o«j4. 

I.  .  f  • 

...   •  .  F^Mt. 
"■  •» 

EinpliTtaaiii  limeditari» ,  ^iMe  ad  luefdki 

excraneos  devcnire  poteft  *  tranru  in  fif* 
cum,  publicatis  Emphjteuix  bont9:te> 
.  nebttur  aUiem  fifcur  ptaeftaie  onota  jU' 
ra  dominicalia.  Et  utrum  podit  cogi  a 
domim»  alicn.ire  caro  Efnphytcudra  in 
pcrlonam  mtout  poteotem?  %.d.j,ic£k. 
f.  n.  1 96. 

Quid  Ci  uiisEmphjieiifitfieEockfiaftiai  ?  n. 

tS^.flcfcq. 

Vtrum  confilcatt  EmpbjrcDfi  Ecclefiaftica 
tranfitoria  •dberede»einfMeoa,  coiiipeiiK 
EcclcfiaE  j  js  cam rcvocandi.  n.  189. 

EDphjrtcttiis,  qux  non  eft  iroolitoria  ad* 
hseredei  extninedttoootnofilin  fiteu«« 
publicatia  EmphytooCB  booist  fed  de««» 
nic  Ihtim  ad  fequcnte»  vocatos,  qui  f uc- 
rint  capaces  iucccdendi  io  ilbm  :  fi  au- 
tem  nolU  foefinc  »  fegicdtrar  ad  domi- 
num.  n.  r^o. 

Si  vero  talis  lilmpbyteulis  fit  f«cularts,per-. 
linet  ad  Bfcum  quu  ad  oomiiMditacen  r 
recuiififit  Ecclsiiaftica  »  )ure  communi 
fpe(fli)tot  quid  Ipe&atojuie  Lufitaoo?  u. 
191.  - 

ycrom  diAi  cominodirai  pmincoc  ad  fif». 

ctimi  quaiido  citprefle  prohibitum  eft4 
qnbeedeote  ^Empbjtenfim  alienati  i  niMi* 

Em^lftlbfia  iiomtnetiooi»  non  rranfit  Iq 
hfcum,  quamvis  fit  nominationii  libe* 
txi  cj  jt  autcro  comrooditas  ad  fifcam 
peninec ,  quandiu  delio^ueae  vivic.  n* 
]94.fcfeq.  V  .     ■  , 

Fifine  percipiens  comtnoditatrm  Empny- 
Mifii  ditbct  incerim  folvere  peniioaem 
domino  diceAe^  n.  iik. 

Quando  omnta  bona  Emphytc-Jtx  confif-. 

cantur  •  fivt  ejui  Eo^ibjmufiB  tranieaC 
.  in  fifcum  •  dvc  noo  *cnM||u  (emperad 

"  :filcum  fpedant  melioraOMnnry,. qux  £• 
f|^£aipbjipHiii  ip&,  gmfbjiijijgit  vcl 


•jul  haeredrbui  ft^teoda  ennc.  EtqWHi^ 
do  l<«l4£ltimario  taldi(a  mcJionKncfiCorum  - 
GompeiaifilGo.  n.  i9<^* 


Fsmm». 


FcBminx  poITunt  luccedere  in  E6iphj^ed* 
iioiv  fiiai  izcuUrem,  qu^m  Ecchbail;^  > 
cam,  oifi  aliud  fit  oxpKfliim^iif  ii^«^e^|,. 
tura  ,  vel  per  ftatacom.  %.d,s,'it&f^^ 

0.103.-  *'  ■  --iv 

Qocmto  in^cooCfadodidomed  ,quod.  pilttf-. 
Bccepic  Empbjteufim  profefjt-ltlij«;eiibiii  . 
blix  inteliigunrar  comprehenHlb-jUjCia/T^ 
tiorem  lcnieaiiam.  n.  114.  -',''*'.*' 

Qucadopater  aeoepit  Boiipbjteufiflifr  pnyft^tat 
filiji  malculii ,  6e  fceininis , uiriqut  fimul 
8de«m admittuotur,& panter  interomnef 
divideotiaeft,  nifi  ftacuium^  aut-conlue* 
cudo  i^oais  lit ,  ut  emamibui  iMlcnftlif  . 
non  fuccedani  focailna!.  n,  1 1 5". 

Vtrum  quaodp  Empbjrteufii  accepta  eft 
pio  filifi  •  6e  defce«dcocibm'-)ifeMio]ft 
admitiatur  ad  iUam  IM|MC  ot- Jhu^3*9- 

■    ■       •    FrMSur.  ;  ■••  •  ■ 

Virum  Emphyfcuta,  vcl  poffelTor  bonx^fi"* 
dei  I  icaeaiur  compeolare  meiioramferta» 
fibi  debiu  com  fimelibui  perceptii?  ^ 
de,4€ii!lmMmo.  ^    <-  * 

Ad  quem  pcrtineanc  fni^iui  pendente^  ftt. 
Emphyteuiux,  quando  EropbjteufM  xc 
looftero  Empbyteutx  «d  dooiibatf^ci^lcHh 
litui?x.d.8.rcft.6.§.  i.pertor. 

Qoid  ^uaodo  Empbjteudi  revertitur  ac^ « 
domiflOB  ob  commifiom  Efflpbjteutt^ 
ibid.|.a.  ' 

Ad  quem  pertineanc  iw&ui  pcDdcntfts, 
quaodo  Empbjteufis  trtolic  ad  ie^uci&* 
cem  Toeatum?  ibid.$.3.  •  • 

Quando  ,  8c  quoulque  truiftuj  Emphytda» 
fis  bxreditarix  fubjedix  fideicommiffo 
univerlati  cenpoce  mofcii  teftalortr  pto- 
•  dentet  debeintur  EmpbjteOI»fidai«M»! 
mifTario?  ibid.^.^.  n. 

Quid  quando  Empbjtcofiibxredttaria  tranfir^ 
io  auom  ticolo  kfgHO^  ibid.    f.  n.  1 41.  : 

Vide  V.  Ftdaemm^pm  ^  IdgMm^Mtriimk 
ttfmfntim,      .     .  " 

G.   •  •  •  " 

GMbi 

AbcH»  debccor,  qoaodo  Cenfiiicoo« 

^     llitoicurpercwimAom  emptionn  « 
I;;  vca4UiooiS'i  d.  i«le£l.i.^n.  sx4; 
.  '    b  ^  lUmi 
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HitTts  puutivus,  qui  prxftuit  id  t  quod 
vtruc  prxftare  tcnebatur  vao»  &  <)uo> 
fuodo  fc  pollu  indcmnem  tucin  x.  d.  3. 
Ici5l.x.  n.  50. 
Adiicbn,*  peilonalia  def"un£l!,  qui  plures  hoe* 
rcdcs  rcliquit ,  non  lenentur  linguU  lixre» 
.  4(6*19  foUdom  ,  kd  r*nrun  pro  nto  hoiedi* 
r^tRtUti^iridebnuin  eflet  individiMMni  i.d. 

i.fcfl^.  15.  n.»x3,  iifeq. 
Quid ,  fi  dcbitalintrealia.  n.  114. 
yiniai.it*rM  ejus,  qui  roaU  Hde  tem  po0e» 
<dtt  t  polTu  cam  prxf  ribcie  «  fi  habeat 
.  'Jboiiaq),  bLif  m  ,  &  vchc  picfcnpiionem 
^  ic\vfikos,i>.  i.d.  i.teA.  14.  n.  149.  fic 
fcqq... 

IJ;mc|l(3;ccre(  hcredes ,  arquc  fuccefloteif 

^  coni;9,  X. d>.  i.fedl.  g.  n.7]. . 
Repydttat  bcradiforem  parernam  don  peieft 

csperc  Etnj  hjrteunra  1  qu»in  pater  accrpic 

pro  ie,  &  hxredibus  ab  eo  deroMdettfibiui* 

4.  d.  y.  fcd.  I,  n.4, 
Quando  in  ttliqua  dilpoiitiooe  dt  mentio 

^zxedis ,  0e  fequnur  aliquod  ablurJutQ 
^,cxeo,,  quod  inteliigatur  de  bxrede  bo« 
.  |K>n)p^debet  inuilligi  bttret  Itngoioii,  kn 

legitimu* ,  iicet  b«t«i  boagniiB  bm  fic. 

Vixuai  b«res  Empbyteuix  tencttur  folvero 
oi^IlilvMfbiie  es  BttphyieoG  •  iaqwmfKr 
ejus  mortem  fiicceffic     d.  f .  leel.  %,  o. 

ycnira.liwres ,  qui  iaveiiMHani  fl«a  CM» 
.   cit  f  teneatur  in  foro  confcientix  ad  db- 
bi<e<4«£Ho&iitlcitfifMbneditoiM?.oiiiiib 

Qu«ndo  Empbyteuliicft-divifibaie  iiiierbe. 

ledei,  «nfit  dividenda  ioter  eos  pro  parttbui 
cqualibus,  vcl  jaw«.poitinei  bceeedifriet? 

.S.4l.&req. 

.b«re«  inft/rutui  in  rc  certe  odmie> 
ratur  ad  £mpleyceiifiii4cfaadi.a«a*.4). 
;&44. 

Vciagi-tnfticaiaif  Mic  celiaai  hmm  ab  Bai» 

/fbynuiu  habente  poteftatem  nomtneodi 
•d  £mph)rtcu(im,  ccnleatur  adcam  nomi- 
natus?  £t  quid  circa  boc  dilponat  Ordioa» 
tio  LafiuM.  %.di  6*  ieft.  i*  aum.  7.  6c 


Spe£tato  jure  natuTali  >qutiibct  bomoie|MN^ 
•  veodeie  infcrvura^n.  1  ^7.  ..'4. 
HoaioUbcraaa  pcebibctur  ,  qoaiBiaaBAiai 
operaialtccilocaia  poflic  io  pcipattt«m»  b. 

'?9'  , "  ' 

VtdcQiiam  v.  fipiaa; 


•1. .  I . 


Quaiido  aomlaaittr  cerm  mif  uceir^aK* 

qui(4  annuum  ioivaiur »  an  ,  £c  quando 
jpfa  rcs  maneat   hypothecata    pro  lali 
prKlbtioncfolvenda.  i.d.  1.^^.7.0.117« 
'  i»naoa.  ixi. 

Ao  pofljt  hypoibecari  rei  Empl^reoiica  ablq; 
contenfu  donunt?£(  quomudo  ciufmoiu 

bypoihece  feb«beat.».d.4.1ca.  6.n.  QQ 
«Cieqq. 


I. 


Vide,£i/r«r« 


Immttmtai  EctkfitfiitSt 


pccfmnpacaft  canfljniCctt* 


INcremenium  alluvionis  »  aliod  dicifur 
latens  ,  atiud  pafcni ;  qux  ufriuf- 
qaa  Cc  ««tio.«  tt  ca)uto«m  domini 
;   hiodo  bmiaMioa  «ccRfcai?  a.d.  %,\iiiB^ 
3.0.59. 

Q^a  catione  incrcmenium  iatens »  vel  pa« 
aeiii,  lei  fiaipbyieiicitc  ejttfqae  domino' 

occrcrcat  I  &  urrum  cius  zftimacio  ioI> 
.  ..venda  Gt  Emphyreui«  ,  vel  c}ui  hztc» 
4i ,  qoando  Emphyieulii  fimtahiertt }  nu- 
mero  <o.    •  -  • 

Tam  incrcroentum  latcnt  ,  quaro  pateas 
accrefdt  ouiorMui  ,  cum  qualitate  mn- 
Jor«t««t4t  'feiido  curo  qa«litare  feodf. 
ibrd. 

Quid  deintrrgteiito»quodtict>lo  pracfcriptio., 
oois  tfci  Eanpbyteuticx ,  vel  niaioratui  ac-  ' 
crefcit?n.6t. 

Si  rcrvitui  rci  Emphyreutirx  acquiftta  (jt, 
an  dcbeac  i;>utiiKftjmatio  Iblvi  Empbyteti* 
t«»  qucmcdawdom  dt«ai*lionm«ar«Ao4 
64^ 

Ao  debcofi  mlfKi  pei^« 

pbyteu* 
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phytvmica  propier  dbrnM » «Itiiiiiii     Cte  ^jdiir  qiMl  «NCifl  •  «tf  «AMMili 

calum  flugcKCur  ,  &  reddcnnr  MUn»>  Etopb^teuticK  pro  liudesiio  deberi « 

iMr^i»lU4>fc^«3*n*}Oi  tnccUigitur  <k  ^uoui  pitti)  ,  qoo  rci  vcn^ 

d^iur»  fi  MO-MMNnNT  kHdeaiium. 


Empbjteuta  ■llegani.  6r  )anD«tmiffume|l 
iii  inftnraicntuin  £mpbjric«licwB  wimk* 
ricur  sd  probjoduin  perieftM-lcoorMi  ta* 
ftromenti.  x.  d.  i.  lc€t-  x.  n.  . 

QjBlc  conditionei  rc()uiraacur  ad  plenam  pro* 
iMtieiitm  MMrit  iotfMMati'MDiffi?ibid» 
remiffivi. 

Si  probetur  inftruoientum  Empbjteuticum 
efle  accuUMum»aut  ■miffum  de  induftrie » 

•  lUcnr  janneoto  partie » &  Empbpigia 
puoiiur  porna  comraiOB.  ibid* 

yjdt  ttiam  r.  Str^tms, 

JuriidiAio  )udicii  delegati  cxpirat » ubi  illc 
-  iMMniiMDdieii^licctieoMacii  fnnicMl*' 
bbkd.&(cft.  1.0*109» 

•  « 

Jora,  8(  ai^iones  EmpbytcBtiaitBPO  pofibftl.' 
«•d.x.lc<3.  i.n.  6. 

{oiGcoeBicom«ftCivik.Vide,IiMb  ■ 
lcmo  poieft  opponere  de  jure  rerii)  «  etiatn 
«um  ipto  f»Ao  indudora  eft  »    tale  iui 
"  aendet  k  voluntaw  iliius  tcrtij.  1.  d.  8. 


LAudeiaiDm  qtiid  fit ;  &  propter  ^uid  bl«t 
vatur  }%i  d.  4.  Ite^.  4.  n. 1  • 
Jbtomino  iojulii  nulenti  inTcftire  novom 
.1  Jtopi<y(cuiaiDpoteft,dcflc|(ari  loudcoutiib. 
ibidcm. 

Qj^  pai«  preti)r  qoo  r«  EmphytemteovciiJ 
'  .,diiur.tprolaudemioiolvarur?n.)i. 
Siconveoiattquddlaodenwumnoo  folvMor» 

hJOmim  il^Mlt  ooiMMriiodi.  0.33. 
|j(l)l|qoMD  «utem  cenfctur  rcroiOum  hu* 

,  dcMiMDfOifi  MtprioMtab  ibid.  U  n,  if. 

;  fiat.  ;  -;.  ■  f.  • 

Qgctifretitt  quc  pio  laodemio  debeiorin- 
telligi  dcbet  panpMii,i|Oo  tam  *ef  pdo> 
\  cipilitt  ^uaakeiai  iMbantiooM  t  &  it»« 
:.-fbi>.ptodeaiM  wfiioiMoti  9i-%^ 
l^lMkoutMn  debMOC  lb'M*pMlo  £Bipl|f« 


Quo  maiora  fuat  ooera  «  cum  quibui  EnH 
•   pbyicolii  ed  etoptoreffi.tnasieitor  »eomi» 
Mnt  MlliMMor,  oc  fliiooc  pniadF  Im» 
dcmium  drbetur  *  nifi  onen  Irbcre »  tC 
fpecifdi  p«AocMptari  fiot  iapofico.«offll 

37-  . 

Ao  obligatio  (olveodi  hudMDion  fit  Mt* 
lis ,  'vfi  rei  fiBpbjKMKicM  MMiof  DWOi' 

)8.&^e). 

Vtromobnoa  loluaNi  ItmliniMii  iDcai> 
ratur  poena  coaaiflj?  non.*  ^cb  ds  d.  I* 

(c6t.  4. 0.  64. 

Siiubcnrpb/teutaluum  ju*aUcoei»«ndebeat 

folvi  laudeaiMD.doMiM  daioQo 

lius  Empb/tcutac  .  qui  rcm  ivbHDpbyiMl» 

.  iicavit?».d.ft.ie^.4  n.31.  . 

VtrwD  qaaado  ■liouar  hcbM  ufiiolrvftaai 

propric(ari*itiBapbyic«HcM»  ci  tolvenduid 
fic  laud«mium,vel  pMin  fropricMiiol  Je 
d.4.tcd.4.  n.(^i.     ..        .        t  - 

Bx  quibui  •UeutiMibac  rci  fiiipbytciMlcM 
laudeniMp  dcbnar?  ud.i^  l«a. 
101. 

Laudcmium  ooo  debetur  et  venditione  codi^ 
ditiMcli*^  qoiiDdiiiBM  pBrifioiiar  MHuM 
tio.  n.  45".  «        .  J 

Ncqueesconditionc  neceitiria;  flr  qooaado 
:  idfiltBtelligcndum^n. 47.01  feqq.  ' 

ipMdBMDfuit  vtoodiia  ,  aCMdiMfpVB-' 
lium  tamen  oon  eft  foiutum  »  neque  bllbi* 
ta  fides  de  lUo  iblveod^»  tccbl»  ii  fidMdl 
eo  Gi  habita.  n.  50.  ••  '•*{' 

Aefcifla  venditionc  E-jphyteufii  perrctlBi 
dium  t.&«C*  de  icicind.  veodit.  td  pct 
•  IriUtalionMD  iBioMgrum  ,  Vel  pereAlb^ 
•.acMtetUiibicanaM»  teMtur deMiooi Mfii»' 
tuere  laudemiuafiblMiolilCBBlf».d/4*' 


fea.f.oi5». 


1»  -II 


r»  't      j  i. 


Qp«d  ,fivendit'fo  privitOMBlwB<<MMyft<BBI 

cotmabeotium  refcindator  f 
M<K>  dcbciur   Uudtonum  cx  aiicMfVdnO 
qoB  ex  poillado-  oMMJtNtor  ,  fr^efeioda- 
Viiir  ei-:cMiii  d^pMiMiiB.>»<l  id  mtKi^di^ 
diiioncU  lodlMiBBU'*^.^  4.fca^i'B«kDj 

f  i  jliiBiiiiiBiBdliwriyflb  iiii-ifTiiitwH«i 


•u. 


St  ioter  contrahentes  moveitur  \\i «  8c  tao*' 
dem  perleoteotiMB.*ii<toaiiQ  £mphyieu6i 
dNleretorooila,an  idoooeatdominodire* 
Skot  <)Cttid  rcftimdowir  Hudfm'i).n.  ^4^ 

QgiBiBtnayiiMHibhafijine  otaM  diiiidiua 


V .  -l^it  reduci  prenum  »d  «eqtMliiaiein  «dirbec 

•  cttim  laudi-inium  reduci  proportionaliter 
ad  oiiuieBi  aequaliMtcm.  Qij|od  etiam  !»• 
cum  faibec  t  laliem.io  toro  coorckniie» 
quamvij  (xflo  neii  fiMii  ukn  dtniidiwa* 

■   lubeod.  11.54. 

^troiD  ex  venditiaiie  EiDpb7iett6oM»pn* 

•  •  Ae  de  reiruvcndciido  debeatur  leedeaii* 
.  mnf  vel  i'oUituin  repeti  point  ,  G  virrute 

illiin  pa^i  vcoditio  leiciodatui  i  0.  j  j.£c 
-•  fe^»! 

Utrum  debeatur  laudemium  *  quando  quii 
vcnditadionetn  ud  Emphjteulim  ?  l.d.^. 

•  >  jefi.  5;  o.  5:y  &  lcqq. 
Utriini^beet>luidcmium  ,  4)ui  Emphyrea* 

/im  credito  emit  «  &  ubi  iibi  tradica  cll, 
:  illam  ftviim  uansferrinaliutniqu)  pretium 
.<  f«ilm  primovondiieri  ?  t-d.  4.  i€&.  5.  n. 
«.  61. 

Udumex  permutatione  Empbyteu6i  dcbee* 
r  mrlaiidemium.  n.(S&.  &  ieqq. 
JJignindebMHirJaudeanuiTi  qumdo  cob«ra». 
.>  det(  vel  comparticipt-i  £cDphyteuiij>  inter 
fe  dividttoi ,  vcl  alieoaai  £inpb/te»(iin? 

tliru^  debcatut  budemium  ,  ({ittndn  fim* 

phyteuQadaturindotem?  n.  7  I.      .'•  • 
Quid  rideturindotem  filiae.^  n.  7%,  .  ■  ■ 
C^ifi,  (  d«i  ur  muHeri  eaiiaocaB  fn.ffi>  <  ^ 
C^<indo  EtnphyteuOs  triinibrtur  in  perfo» 
i  naiQ  ifgiiii^e  nonuiMHem  ad  telem  Cmpbj* 

Mttfiflha  nnn  debeaig.iendc^ittm.i^  nec  eft 
oiifceflyrin.c«neBo(tti  dnDMtti'  n;- 

.  76.         ,  .  !         •  -  r*-; 

VMifM  idcbeatoi^  kudemiinn»  quando  £m- 

pbytcoucdnnaror  proi^nupriai?  o.  74. 
IjMWttidebcitur  lau.vfflium  ex  doaauoiM^ 
9)(P;ilpbytcu£(?  n.  j^.  tc  ieqq.  ! 
IjlfoniT  «Ki  .inM<fa£^iofie  circa  Cmpbjteuiim 
-  .ijltbtiMndm»  vel  reiinaRlnDi' JandoMMii 
.)  debe^Kir'?!).  78.  aefeqq.       _  '  1 
Ocrum  debeator  Ijudemium    qoindd  8bl> 
ciipb^cdiiilMnran^briiinni  tempnil  o^8ip' 
Kon  del>ic«i;,laudaBiittivcscoQCeffinneulor> 
.~£riidiN  alteriofverervitotit,  aut  fioblii  iiif 
•KlihilUe.£(Dpb/teutK«.,ibid.    ^     i  < 
AirdlhlMV  MnMiniwiiNfiMidnieBfiaipby^ 
.f;  iefltj^  lubemF^teuticatur.o.  8 j. 
Ao  debeatur  laudemium»  quando  lubcmph/- 
Hi(^v«%  ««fiM  i^itiSwmlibyiettCanote  ju*; 

^ood  pena  ilhun  innpnlMiriir^rAf.    >  • 
-oa*  T^^  ,  -  7  rutc7V'iT7  .•        ■v.  icy    'ri  iZ 

.;^i:bo'».r-  •  .:«^aopRt  i»r -  ••'•".noJ'.i>.rf«# 
l^tupi  lonoom  ex  txrto  feodoB^idum; 


Di ,  fuppletur  4ni'firoflibai  fequeotinm, 
vcl  prxcedettiium  annnnHn»  i*.d*  u  laft. 

6.  n.  97, 

Lcgata  Bonua  noo  piclcribuntur  cxtindlivi 
ontca  prclcriptiontt«pnn^tiafliinali4|oc> 

bus  cafibus  ;  f<  qainam  iUi  fiol»  t.d*  U 

fed.i4.n.i,x6.6cfcqq.   * 

tJcrom'adlegaDdani  EmpbTteufim  oporceae 

requiri  dominum?  RefpaiKleiur  com  difiia* 

ftione.i.  d.4  fcdi.^.n.  1^3.  fltreqq. 
Legatum  flcquiritur  ubiaditii  eft  bifeiediiafi 
.  fi  leiAett  pepudiecor  \  iegatario  t  ceoleittff 

nonacquifirum.n.  1^6. 
Quaado  Itg^iur  Emphy teunt,  ad  quim lega.: 
.  leriotndendam  requiritur  oehlenfui  do- 
.  mini  ^iale  legatum  valet ,  &  btcrei^moeinr 

petcrelicpiuiaro  adotuino. ibiJ. 
Rcvocato  legata»  cui  traditioacctiCttrelUiu* 

cndaeftreicumfrttftibi»  csca  pcrcepcii^ 

&cur.  i.d.6.  lc«5l.  5-.  n.jy. 
L«ega(um  ,  hrmo  radnenietclUmenco  ,  lefn* 
.-'caripotcft.n.  101. 

Q^dodominui  rei  legitc  tnnliMl  in  ]egn< 
tariom.  x.d,8.lcta.6.  n.  ii8.  ' 
Qu<odot  &quou(qucfrudu<  rci  iegataspoft 
•  mortem  tclbtoni  pcrcepti  ■  vcl  icmpoin 
moniiqoipendeottikpatinenniidiegiiiia* 


1,0  legitimam  filiorum  imputatoi  Bmphyteo- 
fiftbsiediucia  •  «e.  ad  oolhcioncm  ad^u^ 
«ndacftt  five  fic  fimpUcitelibBni^itnune 
fivemift^.  x.A.s.k&.  i. 0,1.1. 

U  trum  idcm  oKcoduo;i,dc  Empbyteuli  dcpto- 
videotia.  n«  %%,  &  /eqqi 

Emphyteufii  libec^^fiioaiinttioois  noainpU» 
tBturiolegiiiroimfiiiofuro.n. 

Bbdi^<pnr<ODanll£niur  lili|(  pcr  flipuiatiooeti' 
pattii ,  £c  io  rimgraliam ,  nM Mkim  pr ofX 
r&icia  t&,impotabilia  in  lcgitimam  t  nifi- 
.{iquaodo.ui  vipi  patrii  6lio  uaduofur^polfi- 
denda,acfneoda.ibidL 

Uirou  impotecur  iio  legirininKirfiNMMn  EnP 
pby tcufis  noB  bmeditariii  ^qpbl  |niif  pn- 

«  mo  acquiljvit  ? o.  ^j.    '  •'■;•.  u;  i*  .  " 

Secoodnm  initfimiwnmni  ilwAn  M  ,  qvod 

•  000  imputatur  rn  iegirimam  6lidrom  jncrf 
.'^veoic  ad  colbtior>cm  Erupbjrteufii  non 
Isradiiaria  ,  quaai  patcraccepit  profCiA: 
•-flinmK^nt^ttiimo-fitio  nmolqucr,  oifi  lai^ 
-r:Cinn  iaaliqufbuscafibu».  n.  t^.  ^ 
Qjiindo  peccr  Empl^taiiim  loijcpic  pro  fe, 
*  .drfiUjifmi-i  JicmiDidmmnmditidendafic 
-v^partibus  Kquatibus.atcamenninimpal 
tttucineotuaii^itimMQ.o.%)t«  !  ' 

Scflcen» 


Digitlzec  of»^le 


Seoteatia  tenfloi  EoplijrtetiGm  de  proTidcn- 
r  '  IM  noa  impuiari  in  legtttonm  filio#«aig 
oon  proovdit  «  quando  pater  in  vira 
ioa  Binphjrieufim  tranftuliflet  in  filiurn, 
aofl  Mkrvaodo  ejus  frudo»:  &  quomodo  id 
fic  ioieHigeodom?  n.  i8.  flc  feqq. 

Sipater  tnvita  fua  rcnunciavit  panrs  civiles^ 
vulgd ,  jMr§jr6Ctte»[4t,  quos  ex  regia  iibe- 
tHliftiebabebat » oiio  aliqucm  filiom  I  Re- 
g« mntfeneolor»  non  tefleturialitfiliut 
eotimputare  in  Irgitimsm,  iecuodiimjoy 
Liifiianum  ,&  cur  f  n.  30. ' 

Secuidicendom  de  EmphTceaiS  f  qtHita  peief 
in  vita  fua  renunciavit  in  mano»  dommi  in 
favofem  aiicojus  lili)  jutei  deoovo  conce- 

.  denfdr.  iUd. 

Eotphyieufii  deprofideoiia  iinpofatur  inle- 

-  gitimam  filij  ,qui  ioeam  furrrllic  ,  fi  fuic 
eiopu  |>tr  patrcm.  £:  q  Jid  circa  taUm  im- 
INiiimoaem  oooceddiorfiiiopcr}at  Loflio* 
nuro  ?  n.  j  t. 

Idem  proccdit»  quocunque  ticulooncro(oia«h 
l»  Emphytculis  pcr  patrein  fusrit  acquifiM 
n.  ji. 

Ao  nlius  tcneacur  imputarein  lcgitiraaiB  Efn> 
'  phyteufim  »  qutm  acccpit  vuiute  rcnovi* 
■.  lionitimpetrataE  per paircm » qui  ipltatf-BflB» 
pbyieufiai  craic »  dkineflec  ioultiiif*  ?ita? 

Aofiliuejteneatur  imputare  Empbyieufim'  de 
prdvidentt»etDpt8Qi  perpatrem  ,  fi  isetiu 
filiofoliiyfic  pef  iiUifliofli  tolttaMieai?aiMb« 

...  54;  • 

KSa»  fooeodcfls  ia  Bmphyieofioi 'de-pfo« 
«iilBNiii  leoetar  'iOlpiliare  ia  legiiiiiltai 

inelioraiionn,qu3i  parer  fccit  in  ipla  reEn^* 
.■  phyteotica.  De  quibus  melioraiionibosid 

procedat  1  &  quid')^  lalem  impatatio- 
:  ncm  fitiovaaeiiiaclw  pet  jut|Lolmiiaiml 

-  35-  '  "  *  v  , 
Pvftqtian  Emphjfteofis  de  pn>Tideorie>fctael 

-  fuit  impotalaiiikfHfiflBriai  filij»  liite^M 
ad  pretium  >quofuit  empta  ,  five  tjuo'  ad 

'   nieliifiratiooet  >qufl«  pater  ineafccit  «ao.fit 
-)  aatplius^irapoiflndAioU^cimaflR  fiHorflnit 
quo  od  lale  pfetiaoB  9  tt  aiclioratioaet?iu 

Uttumlegltiiu  filiorum  fit  qootebOticMma 
'  v«el«Ba#VMHRW^4:5,^^ 

. ' '->Siv  ■  ■"  ••••■:  «»n 

Legiiimerio  Mij!^  d.  5.fca^. 

Ad  qii)d>poifit  regiiiiM^nil^  fiHMIris» 
U  ^iviA  Icckfiiiifiiii  V  uotifMi  P 


ibid. 

Quando  cipofaatBlr  princept  propti^  Ifg!tioiA> 
rer^  quando  foliim  dirpeaCoil  OMI  illo* 
^itima  ?  n.  144..  &  icqc^. 

Qujodohabilitsrio  illegitini  eft  tflntolD  di£- 
peniatio ,  ftride  interprctanda  etl  j  quandtl 
ver6  eft  pcoprie  kgitiaiiiio»  eaipi&  toon* 


l>n 


Ftliuslegitiioetoiper  fobfequens  fQoniaiaQt* 

un  aiJmiiiitur  ad  Emphyicufcs  «  maioraa 
tut,  fic  fimilia  bona  ,  ficui  lcgitinii  niai  $ 
niii  io  concefEone  taliurobonorum  exptei- 
le  esclodeotur  1  ncqtteillti  obtft  » quod  in 
conceflltonc  dicatur,cam  ficri  prolcgitlrot 
natts,  vel  pro  natisex  legitimo  matriiuonio* 
Neque  Tdeiei  lei  civilU  »  qole  indi  idP 
dodeiec  eb  fiflepbjceufi  fen^  a.'i4& 
&  feq. 

Quid  jure  canonico  »  fic  civili  poftoleturad 

•  kghiaMriooeai  per  fublequeos  matfitto» 
niunk-Ec  qusredaifitiihodaafiifficiantlik* 
148.  '  • 

Legitinatos  per  difpeofoiianfla  ,'>P*^  ^*'!'? 

•  ce  aiacHiBabii  fgcceditinqmbolviibonis* 
■   ac  fieffcr  naiuiex  lcgitimoraatrimOniO: 8C 

quoulquc  lalc  benchcium  exteodatur.  n* 
'l49.6(ieq. 
LegitimaiosrelcriptoPrincipii  fccularis  qoo* 
uiqueedmiitacur  ad  Empbyieoiest  £c  alia 
booa  « ia  quibus  legitimi  pereniibiii^ 
flli|a«mfeaguineii  luccednniu^andtfjttft^ 
5  iln.  i^i.ulquead  i^t.  '\ 
Legiiimatus  ceiinripio  Pnncipii  tfMludtf  luW 
-  llicufMi-taCanMii  Mi«oadiiione^>  fi  faa- 
res  Gnc  filio  dccedat ;  &  poteft  dicere  nul- 
luffl  tfftaoientum ,  in  quo  prKieriiur  « «cel. 
agere  querela  ioofficion>  qu^medmndiia 
l^giiimi.  o*  ift*   '  "  '    "-  <k 

Utrum  pcrclaululam  appooi  iolitHm  inlegt- 
i  limMioaibusiquodpereaoi  legitimBiioOeai 
noofiot  pn^icMi*  bawiibWkgWaii» 
neque  alteri  habenti  ju.<;ad  bona  «  quzle* 
gitimaio  fucrint  data,'jyel  relids «  aaclu* 
daior  lcgicioiatus ,  nonlolumper  alioidef* 
.?iMdtfltaslui  p«»Bbcit,lei«iM|i  pcFctilk^ 
teralei  ,vcl  alios ,  aut  ^oe^^pfliialaJlv^lmt 
luccedcreot.  n.  150. 
LflflitiaMiio  fkt  PfioctpdD  fttulerrm  non  bfl»' 
bilitoied  Emphyteufim  Eccleiiiifticam  :oa« 
■■  que-conc^a^  pct  tUpiun  od  incccdaadiiA 
. .  infncularem.  0. 159^'  i'-''-"^' 
Utrom  prior  f  trs  bniofl  icfulutkMiicedaittaK 

ahquam  exccptienein.  t\,  i6o»At  Itq.  ' 
Ao,ec  quaodol^itimetur  pet  Sudiiikum  Poo^ 
-''-tifiaticenlcifnnMirilitarid^mpbyte»: 
\  .  lc8Ecclefiafticat.o.  i6x  &  ftqq. 

Puioftai  kgiiiMiMidi     Swnmo  .^niifica 
-     •  —     b  4  dclOi, 
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deUgita  qatfii»  «ttildillirtdlcgitiiBnp 

.  dttiD  ad  fewdumydcEo^ywHfinSQd^ 
6«fticam  ?  n. 

Ao  fuble(|geiiidilpeo1ttio »  tcI  legitiinttio  ad 
UmfhfwCm  Ecclefiafticaib  ouUiter  ao* 
tea  obtentam  «  iufficiat  ut  Eapbjteilik 
rctineri  poibt?  n.  167.  retoifliv^ 

Quid  requiretor  ad  viliA  iiDpcifaodaai  te* 
giiiiQAtioncai  ad  fucccdendum  in  Em* 
pb/teufioD  I  Tei  maiorarum  ,  cum  prx* 

,  itidiciQ  icriii ,  qui  jui  prebabile  babebai? 


Vwm  Ikmn  CMcalii  id  iiinmi  rpfdcni 

enationic  dclervire  pollit  adatill 
%.  d.4.  fcd.  8.  o.  178.  ft  Ic4|i|. 
Vtromliceatii  «Mcc0a  Pto»  ad  EmpbTten*' 
fjm  slieoaodinpiafit  a|uifcMiiriiri»M0l 

183. &  (cqq. 
ytrum  bcenua  ad  aJieoaadpm  eipitec  p« 
■Nncn  coQCHkMit?  n.  la^ 


QuamTu  comrpuoiter  babeatur  t  qii6d  le- 
^ei.fonriticix  obliganc  ubiquc  peft  du> 
os  menfes  a  publicaiione  Roroas  faAa , 

:  idiii»  procedii  in  lcgibiN  iRjtantibiic 
aliquem  a(^um  ,  cujui  annullano  cedat 

.  .in  grave  pf«)udtcium  fubdirorum  >  qut 
cx  ^nonotia  ipfarum  legum  illum  cx* 

.  crcuerinr.  i  ■  d.    lirdl- 6.  n. 

funda[«  in  przluinprioae  fafti  non 
•bUfU «  quaodo  prattumpuo  cft  iilia. 

Qiiaodo  lex  pr«rcribeni  foroiim  alicujua 
.  a^u»  non  ditigirur  iqMpediaie  in  pciv. 
•  ioflaf  •  (td  in  ipiMm  «dom  t  qiMlibcao- 
:  do)  AcwiiuIUndoiIlumi  oullar«ulaijtiif 
.  «ftculpBiUijMi«bl9Ht««lotni«£wt»ii. 
78- 

QjiandQ  iaa  «iMN|ica«  mliil  dilponit  ii 
.  cliqua  materia  Ecclefiaftica  *  recuniier 

ad  ^ut  civile  comsauoet  non  auiem  ad 
'  iuBi  pecuiiaiia  tegoorum.  i.d.^.  ia£t  i. 

OtX.  •-• 
%^non  dubiuro  ,Cod.  dc  l^ib.  quatenui  de 
.  !«(aiii.»HI«(9(MieN^legibuiprohibitaii^ 
n  ||il%MII»tiirvitiair9nUa,ioquibua  pa£kj« 

*.  !-»•  '-^  Liktiimi 


^ban«i^  quld  fir»',IC' 


1 .. 


il^aaiiio«Att&ad£a»pb}^euGai  alicoaodatn 
.doMi  iilir8cnnuaii»1i«itquaat  obM«ii«ft? 
3 'ii4uk  fii^  8.  b<  17 vlc  teq. 
Quid  i  fi  Emph](ieutap«d«6«««iHaLpi.iilu« 
•r  aooeA?ik7;.6cteq.     .  •  / 

UifQtpticettiia  ad  lapliyl«ofi«  Tkia.ven» 
dcndan»  latis  fic,uf  poffii  vea(|iSmi|IMli»? 


LoCttioid  longum  tempuian  diSerai  abKni. 

phyteufi?  x.d.  i.teSt.  i.n.6.  &ieqq. 
Ao,0cqua  raiione  polbt  fmpbyieuta  ioco- 

re  ad  longom  lempua  mi  Smpbytcoti* 

cam  abfque doaini  CQOfealv.  %,d,'4»kA 

6.n»  103. 

Perlocatiooeiiiadlongoni  icnpui  conceditur 
coodu^on  utile  doniioitMI  ni  9  tc  finul 
nyBefiia.  ihiiL 

M. 

MAiovMoa  iimi  potefi  pitticribi .  «tmii 
lempore  longiHBmQ  adveiiua  fae* 
ccflorei.  %.  d.  t.  it&,  V  iub  0.4^. 
AOt  de  quoulque  pofltifur  roaioiaiaf  polGc 
■  Gtolum  imponero  lupcr  fvbiii  ifAoB  mt^ 
,  iotacoi ?  I .d.  I. f .  n.  70. 
Aa.bona  maiorarua  poiftnt  iMipbjtteiitifara 
•  poflaflbffc  ipCoc  aaaioratiia.  i.  d. i  n. 
.  Jt.  ufque  ad  |8.    Ubi  pa»»-««gaiiTa* 
uodem  ftamiiur  ^im  .ahqiiibw  iiaiiti^ 


jRcit  potcft  ei  jofii  ctoA  oaie  Miatbai,  ue 

rc»  roaioraruj  •lieneotur.  n.  jj. 
Pugeflor  roaioraivia  pfl^cft  iupi«r  rtbuaiiiiua 

CMillitiiere  ofomfrufton  •  ic  finnlwo. 
1  bJtg3tionc(,quaBloluB>duientqaafiKiiu»pii 
.   poiicirQr  Tixeciuii.j<».4l}7.  14.f«mijni* 

; .  Mw.  0.39^  :       ..  .^:.. 

Qa^  naiofataa  dtliiiit  eA  fiMtMai* 
,  01 ,  eompetit  patri  u|trfni4«l-iUiB%i ««  d* 
.  *,le4.  3. «.  36. 

Quidffi  tnftitotor  appofuiffet  claufulam*  oc 
,   «a  bona  alieoar i  oooftflioi?  i^<.:  i 
$i  poffdlor    maitAriitos  contra  expreffam 
prohibiiionem  inftitutoria  rei  <iu«  alte- 
oec  per  Empbxieoticatioocm  ,  tcI  ooo- 
ftitucioncm  oiuaftNidui  «  poteji  Inarat 
iucceSor  eai  ftacim  vcndicara.  n.  2$. 
inaiqratiM      i^ftmicu]  p«f  CQOcrfl^u^ 
cspicfib  iliiiMtioDis  prohibjtto  noo.  tia-* 
.  ..pMic»  quominui  poflfeilor  polTn  <f^i|g 
^ .  9»  iumfim  .f ilt^  .(utl«f>ii^. 

Rca 
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lletiiitloratuinon  proliibetur  dsn  in  Emphy. 

ttafim  »fi  id  fiac  ia  cvidentcni  uultraicin 

ipfiMincldnliK  n»  41  < 
Quomodo     htfaac  praxli  Lufirinise  circa 
■  £iDf  bjrMMicitioiieiii  itrua  maioMius  f  0, 

4%'   ' 

Ramtiorinit  iiOA  pofftmt  loctri  td  bngoitt 

Non  toUiiurtutcm  quod  ira  locetor  cotnino^ 
diraimaiorirus.fic  Hdeicoauniffilat  oeque 
obligotiotalij  tocatiooii  duiabt.poft'  noti  • 

tem  loircnti!.  ibid. 
Locatronemad  longum  tempus  rei  miioraru^ 

lubie£|«valere  •dvktiB  poflelToriiHccaa* 

ti».    d.4  fc^t'<5.  n.  loj.fioe. 
yirum  pollit  conlliiutroaiofatusex  rrhoj  Em- 

phyt«uricii  abfque  eonleofu  dotnmi  diie* 

£li>a.d.4.  n.i44.Sc  feqq. 

I^iceotia  conccfla  Pctro  ad  alicnanLlmi  rem 

Otioraius  non  pcodifill  eiusiucccliori.x.d. 

4.lc£i:.S.n.  t8). 
AOi&qoandoin  maioraribus  luccedanir  pet 

reprsicntatiooem  i  Vide  ?erb.  JLi^^/ems* 

m.  ■ 

Maionito>,qttitranGvit  in  «ontAcriom  peT 

pfoFefli-jnem  rdigiofi  » a  quo  antea  poffiJe- 
baturianper  morteoi  talis  religiofi  dcve* 

'  niitaiicoaftngoioeumiqui  el  ertc  proxi- 
niot  teoipon  profieffieoia  t  vel  ad  cum ,  qut 

-  tempore  morris  ptoiiaiior  fuerit  ?  x.d.f^ 

i 

iimitm. 

Vtrum  msritoi  poflk  coatttoere  ceorum  ru»' 
perreboa  doitliboi?  i.d.  i.  fed^  nnin. 

7i.5<leqq. 

Secuodum  ]us  Luutanom  oon  poted  rnari* 
'  lOi  Cmfon  confticaere  •  nnn  firiom  fn* 

pn  rebus  doralibus,  ftd  ncqHc  fuper  ali)] 

bonie  immobilibos  abfquc  ceofeoio  inio* 

f  ii.  o.  75 .  ' 
litritot  non  repetlt  meliorttionet  oiodieii  io^ 

redonli  faif^a».  i.  d.  5.  fctl.  i.  n.  y. 
M^ritus  noopoieft  hodie  retinerc  rea  dottles 

proptcr  meliorttioaa  in  eiafiiflti.  1,  di). 

ieft^».o.4o. 
Vtrum  maruus  hibcn?  Emphytcunm  no« 
.    mipaiionis»poUit  nomin&re  uxorcm;  *el 
'->  «o<iiAi,  uior  nNriiiiffl?  %.d.6.(eft.x. 

n.  15. 

ycrurolpe£lato  jure  Lufitano  «poflitnMritiit 

'  npmintfe  ad  Empb/tcufim  abfquc  osorii 

'  «onieitio  ?  n.  14. 
MaritUi  ablque  oxorisconlcnfu  poteft  remic» 

'  lere  Emphytcmse  poioam  commiUi.  %• 

'^8*feft«5.ii*M% " 


ftu&M  fundi  dotaiis  pencJcnftj  ,  ijoahdo  , 
matrimoniuoi  iiiparatur  dividuniur  innr 

-'  >itOffl  •  $C'  imbhia'  pro  rati  temporiii 
quo  niariiui  oncra  maifimonijr  foftinttii^  • 

&  ideai  cll  de  frufiibus  ptr  tplum  miri* 
:  tum  coiUdii.  i.ii.  8.ic£k'6.n.9»*  >' 

Qtig  aellOfimentt  etliiitat  EmpTiyteuta  In*  ^ 
oidraa  in  ooibmiiiin?  i>^.ti:i|eft.  si* 

r.um.  19^. 

Mclioratnenra  fa&a.  in  re  Eoiphytcuiica  per^ 
tioeniad  Emphytrettm  liqao  ti^iuntl 
ita  ut  finiia  Em^hyceufi  >  tcncatur  dutni. 
nus  eaiolvcre:ip!i  £nipl)yceutx,  vci  rjua 
bacredihus.a.d.  j.leia,  i.ii.  (.  Qjodrnul- 
tiplicirer  ampliaturli  num.  tiolqiieni6rtt 
limicaturin.y.  ulquead  16^,  .1. 

Vcrum  tcneatur  doraioua  lulvere  tndiari» 

•  meota  Empbjrteotieeit  qoartdo  in  oon* 
tra£tu  di6iuro  eH,  qupd  finifa  Emfhy 
teuli  res  cum  orrtnibus  meliorimentis 
bera  ad  dominum  rcvcrtarur?  n. 

Qoid ,  6  domiflOs  iobiboerit  EmphyteoffT 
melioraciones  fdcerei  cum  proceft.iiion^. 
Quod  ioluturui  non  cd  >  ii  quti  in  po 

•  fieniio  fitni*  o.  4-  ^  5*  ' 
Qgm  fint  mclioMfnefln.iiidiillrielia  »  qui 

civilia.  n.6. 
Non  lenetur  doniinos  folverc  melioramenta 

qaendo  isoovciiii »  qood  ooa  obligacctijf 

eafolvcrc.n./. 
Mcque  «ciioraiionea  exceiiivaa  iaAaa  cen 

•  totto  i  (ciente  domiiiain  aoa  fore  easfot 
-  ■vcndo.  n.8. 

Ncque  modicas,  &  parvi  momenti.  Et  qut 
ii^mp^iia, vcipafva iropenla.  n. cj.fc  le. 

Heqoe  faiA»'  eic-  aeckfliitiB .  i^pecMlac  con^ 
vcotionii..  n.  11.  '  ' 

.  Meque  raOa»  es  necefntate  jurjs  j  qns^ 
nam  hsc  6pt.  n.n.     1$.  ■  ( 

Quid  dc  mcliontiiimbus  ,  qus  eooGAaoS 
in  plaorando)  vel  dcbofciindo,  ti.  i^^j.. 

Si  Empbyicuijs  iiniatUr  cx  caula  comautU 
non  tenctoe^lomiow  Mvcfe-.aiclliMiri* 
ones  ordintrits:fecuseXHiOldioonu^atf 
ifla:  fint.  0.  ly.  &  i6. 

Eropbytcutfl  incideos  in  toutoulifum  ovl* 
lat  aitaittai,  mdljorttionca*  £..ofac  impoS 
(ifapenfiorcfpondeosfrudlibus.  cod.  n.  |6'. 

Vcrum  Eiupbyteuta  amittat  niclioiatjrocs* 
qoiis  fecit  poltquam  iocidit  in  coaHili(< 
(um.  n.  i7.at  leq.  1  ' 

Etiam  poflcfiur  mstlx  Rdei  repetit  •jikiuaa 
impenfas:  dc  qum  illx  Oot.  n.  1 8.fic  19. 
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JN7)EX 

•  icpcteod»  meltoratioiie»  totilei  fadu  4 
'   poflefiore  nde^i Jri.  ctdeni  na^. 
Qgld  poifelTori  mnlx  ildei  periniiratur  cir- 

ca  inipeofaa  Tolupfuaiia»  ib  eoCidiat? 

ibid.  .    '-t.  :  • 

MetiortfBentft  cstruiiccitqiMr.fiiiit  tc«)M> 

modo  ptrtineani  ad  Emphytcutam  ?  d. 

%.  le^.    n.  aQ.£(  xi.  Pofluni  alicaan  in 

requifito  donino  lei  Entphyteuticv.  ilnd, 
^  jMelionnniHaia  icdhKrentio  rei  EmpbTteutl* 

ce  quQoiodo  peiuaiciaLiad  donimiadi* 

rci^uin^n.ti. 
Vcnrai  (nii^eist  donmN»  nolendo  (olvo* 

re  zflimationem   mdiorjroeniorum  rei 

Eraphjfteuticae  >  ied  pcrmiiiendo  tanium» 
•-■  ut  Einphyteuie»  vel  ejps  iiaEret  ille  abra> 
'  dat?  h.i3.8e«4. 

Quando  dommus  iucrir  irn  psiip^r,  ur  non 
habcai  uode  inelioMiionca  iolvtre  pol> 
fii,  ciMie  darur  ei  eieAio,utvet  (oltrif 

•  qoantum  vjlcrcnt  repantx,  vel  pcrmlt* 

•  tat  eas  abradi  ,  (i  id  (inc  la:{lone  rci  fie- 

•  ri  poflit  I  &  quomodo  id  lic  iniciligeo* 
dnm?  n.  %^,9ix6, 

f^rliorationcs,  quz  ronfifl^Bnt  in  planrarj. 
,.  onibus »  vel  ledifrciii  civitatis  noo  p«r« 
'  mittuntor  •braditcod.o.  xtf. 
Circa  mclioraiiociet  voluptoariai  conpatit 

•  doroino  ekflio  ,  am  permittendi  caruai 
abralianem  t  aut  (olvendi  illa«,iuxia  V4> 

»  locemtaucm  liabeiwc  icp«mc  0.  ^7,  /' 
)d  tamen  nllit  ia  uao  »     in  altcra  cafa» 
ibid. 

Meliorameota  ▼arijs  modis  coiifiderai)iur< 

•  B.  »8.  ' 

Uirum  melioramenra  quando  folvcndn  font 
'  £inpbyieutc,  vet  cjua  bcredi  »  debeanc 
felvi  pro  itr  valcatiacobcneuisveiroiuoi 
pro  ut  ia  abllcaAo ?  a:  «9: li  feqq. 

•  Weliorimenta  folvcnda  pro  ut  valent  in 
concrcio  ,  an  dcUcaot  (olvi  juxta  valo- 
flcm' expcofarom  t  qo*  io  eii  fadc  foac» 
'  vcl  folum  pro  ot  in  le  ipGi  valcnt  tein. 

pore  »  quo  res  ad  domintim  revertirur , 
'  five  plua ,  five  minus  in  eis  «xpenAun 

fil?  t.d.  .3.(c£(.l.n.  jt.&lcqq. 
Cao  rompribuifaflitin  remeJioraodn  rnui. 
patari  debet  vabr  iaborii«&  induitrict 
-        owliocaior  •dhib«tt;ii. 
8i  ab  £mphjrMoca,  vd  -riio-  polleibfe  ba- 
•<  benie  domifliiioi  rcvocabite  ,  U&^  C\nx, 
.  expeors  t  fic  meliorationes  neceirariz, 
Ittnc  ci  ■comycaliiwiiB»  -licer  jbiro  nonex« 
^        imr  rcmporc  ,   quo  res  c(l  reftituenda  • 
'  imo  licet  nec  ip(a  rei  extct.  Er  quoroodo 
. .  id  fic  iacciligtndiim?  o:  ^7.  &  3». 
iJMam  «km  difl«id«iB  Ctt^ttiet4(liipab>  ■ 


RErvm: 

Jc  fadsB  Cnt&pbffcilorefaoDfi  idciaQilii 
"*'*»»e juiioi*?a.gj.      «i  ':vM'.'' 
Modus  ordinariua,  qoo  poflffloc  coii^it 

dominum  rti  ,  ut  (ibi  (olvit  rocliorati* 
,  c(t  pcr  icientioncm  ipdiu  rei  roe* 

liorjia-.  i.d.  j.lea.a.n.40.  ' 
Quod  proccdit  ctinm  poft  latam  feotcoti* 

«n»i  ot  pofl«0or  rcm  demittat.  0.41. 
Q<*id  .fi  aKlioratiooes  noa  lini  iiquidis? 

'bid..ft  tt.4». 
Qi?'  unan  rem  melioravit  non  poreft  ob 

r^Icro  nieiioisiiuncm  rerinere  rera  aliaro, 

>n  qua-nollam  meliomtoncm  f«cic.0.4|.  / 
Quid  fi  talcs  resfintconocxff  ?ibid. 
Jus  rcientionis  pio  nieliorKionibui  adhz. 
•ret  ip(i  rei  meliorais  j  iia  ut  noo  amit« 

tatur  hcet  ict  cnmicoi  in  panicutahva 

fucfcfforcrn.  n.44. 
Rciineris  rem  roeiioratam  doncc  i^bi  fol* 

ventor  me^oraftdMa »  an  dcfaeai.  io  pre- 

rium  computare  fruAos ,  quos  iaiciim 

cx  illa  perceperit.  n.^^-.^flcq. 
Si  Empbjicuta  •  vcl  cjus  bajrcs  reniiuerit 
tem  antcqoam  ei  rol«yntor  mctioraiio* 

■  oes ,  adhuc  illi  eompetit  adio  ad.exr; 
gendam  earuro  xUiraationem.  n.  47. 

Q<)id  de  pofTeflore  bonx  bdci  ,  qui  rero  a  (b 
mdiovatam  reftiiaic,  aotequam  fibi  lolve* 
rcnrur  raclioramcnia.  n.48.  &Ieqq. 

Empbytcpta,  &  quilibet  pelleflor  babena 
domioiom  revocabtle ,  quaodo  rem 
ftiiuit ,  nun  icnciur  compenlare  mdio» 
rationcs  a  ie  fddas  <;utn  fruflibus,  qpoi- 
cx  re  percepit.  z.  d.  5.  [t6t.  x.n  51. 

Id  vcro  in  aliquibus  evcntibus  limitatur.  0«" 
56.  Vidc  cc]aio48.lii^6.n..96Ai«^ 
uiquead  n.  101.  ••  . 

Virum  peflefibr  bone  fidei  teoeatar  com« 
penfaie  mcfiantioiMC  k  U  fafbis  com 
fruflibus  ex  r^  pertcptis,  fivc  ex  illis  (ic 
(ff:dus  diiior,iivcnoa.  x.d.  j.ie^.  i.n. 
fj.&feqq. 

Quid  diccndura  quoad  fru£^uj  pcrccptot  CZ. 
ip(i>meliori<fficniis.ii.57.fic  fcq. 

Si  EiDpbyteutaredicaat  Ccorumconftttucnm 
(uper  M  Empbyteatica»quid  ex  taltme« 
lioratione  confcquatur,  civc  dcbm|lfft&* 
d.  |.  fcd.;..  0.61.&  ieq. 

Vtrom  fervitcn  acqoifila  rei  .Emphyteuii* 
.CSB   dcbcat    cuinper.fari  ErqphjCcmCt 
ficut  aiia  inclioramcnia.  n.  6\. 

Utrum  mclioraroenia  Efliphyieuiica  poG 

■  fiot  alicnaii  »b  Empbyieuta  «bfquedo» 
mini  coolcnfu.    d.  4.  icd.  ^..n.  140, 

Smpbyccuta  ccaetar  Cicae  expeafn  t 
melllBupwabi ,  de  qaibui  expKffla  con- 

«eoii 
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Qotinvis  nih)1  (jerspen^iadufliTit  )n<*oH* 

-'toftfteK^Mpcnias  orci^flTiai  ad  conrth«« 
rf|»«^yvW>|Wtdv«lleaiooem  froatMfM» 
<:Mbffli«  fiMft4^pti|M)  6o4ira  Ea^yiMli. 

(^id    6nt  CKpeflftt  4toiiid%ntlUe>Mft iP 

(ai,&melif>fationcf,«(ox  pcr  lcprra  ,  fta* 
-««uiuQr^aptconfuciiwtktcfn  indM^Kruni  ^ 
K>ii*4|iielttMipt«etlf*p*i*ei  »;  i^ji  '•  J^. 
MeliorameAM        per  conjugatudl  iBBIb^ 
'r^hytcu6vquc  «ItencDniM^aaatomMi^ 
n^nicatvr ,  a«»dc  quertdelpBO-dtMdit  polli 
' •  ioWt^debeent  ipli  coniugi  ,ad  quetartBlB- 
.p^iHaiifiMiMlpcAK?  »Ai^fcft.  s»iVfP. 
'  .|,  ■  .    ...» . 

Quot 

dicbu»  c6n^t  tti¥nCititfii  >ki  )b^e  iii  aU^ 
'.  quid  bctendumprKligiTaraut  CotioAftAir^ 

I .  d.    4c4i -f  •  K*  <foi'<t 
Qjiando  per  Irgctti  coocpduntor  aliqUi  tnhn^ 
fea  ,computaiiturttK<M«nicF«ofUiB  dicsde 

hmills^t*- 


tkteKiriceiBpetic  reftltorio  idvc»t«iltiplMi 

•  anni ,  qui  conceditul  idpAtendam  rcnovio 
tioaem  £mpbyieu.G<  fioitc.  a.  d.^.fcft; 

Mibon  ,(101  pih&aiMli  EiniAyteQtibife  fk^ 
ti(  rcmporibui  non  (olvir»  competit  refti* 
tuiioadverrtNcara t»ftii(Iioacifi , ut  Ipoeni 

.(Cbaoiflhclmreittfi  EimMlli  id  ptaMit 
quBodoEinphyteuris  acccpta  fuit  per  ma* 

•  ifliiiiVit- iu^i  miobc  peitfionenl  nod 
lblvti?«..4#t.'fe&'i.nij]r.  ftjS. 

Mioov  foAft  Kftitui  advrrlui  relnifitbHtin  j 
qoaeiovtetbfctMnmiflumreroirit  Empby. 
.  tteutvipfiiaiainoMr&felKrttco  rcatui;i« 


>nequeiiari  experthufationeiporeft.iftteai 
.  toiivicqtie  ei  ^vedire  per  proftAliMii 
raijjioG  .ad  queott  Aiief  fjpiOkhtf. 

UIMB  fiMMafterium ,  ad  quod  ftm^^btteofit 

devisnic,  tcneaturi  cogive  polfilinr  ih» 
Ifi  aonoin  alienart?  ibid. 
<j|and«  .quii<  h^e^a  jSmffa/ieufim  profitM 

tetorinmooiftirto  fMccdeiidt  incapaci; 
r  id  quem  de^eoHr  cdiiBmphfiebfit  i^ 
>^.it&.  f.n.  i^jf.  -  f 

Quid  qtModo  monafterium  eft  capax  (uote* 

dcnd j  ?  m  lyfe  k.  ftqq.  ••  r  •  ' 

Quid  eriatn  quando  'Emphyritufi*  dtffertlic 

poftingreiiumi  fel  profefliQnena  ifar  ibtf 
:  >limnlNri«>f  il;wr*'i^"i  ^  •' ^'*'''»'«»  tjoi.t'^ 
ISiSto)%teafii,  taoai»  feobacbtA  anti  |M/ 

fieflioodtn  l|ab):bar ,  fcf at  ci  conWcfTa  pr^  le^ 

erkidedibaiqtifibki(cudque ,  tranfit  iti  moi 
.1  naftcrlutnimtrbciBhiitePjftinpetpeilhlkn» 

ctiamG  fitEcclefisftica.  n.         '  • 

t^modo  trsnrtat  in  mo n j  11  cn um  Emphy- 
leufiii  qttiiiiHM^edeg  cxtrane<Ji  tranfiro 
iici)  poteft  ?  n.  rS}.  6c  feq. 

Monafttrium  fuccetlondi  ciij^ji;  fecccd^  JtdI 
OJaioratuaia.qoom  mooticbui  iriTte  ^p^o- 

•  ieflionem  babebat.  £t  quifnani  poft  mor-; 
tem  talis  religiofi  ceoleaJor  proximior^ 
pdqoem  maioniliide^«|iiiB  itdmiLflte 

Aniacqnatitibai  t«Mlftit  iofidfiifterlini 

*  Hfus^rufli)} ,  quem  rabokbnliliieBMiflii 
dOero  habcbat  ?  o.  i  g^;  ^  •  •  ^'5^^**^ 


Sirooleodinumcchrui  rubief^umabfqoctbl- 
paoel^foari}  deflfaaturipent  oraniooCeo» 
\'iyil^l«iNliBii«ii'ta||.iiftolii  •  W  ite* 
]e, quxremanlcrapt,  in  rcaedifica(*Cbt«^ 
'looaiiift^d.i.led.(S.n.^yaii  . 

.'  ■■...■.i.::  -'fi  I  •■  'i         .  .  . 

.MMt/leriiim. 

ii^Mbm^i«»Kft  «'«w^  SoffhjfmAl 


fimobjieufiiiirofibiieianMi;  ^  

diui  antsprofefliohem  faibcbar,  traofidi 
moaafteriuui  pro  terapore  a  into  *»*«'**«^"^ 

viMiii.iiiidi         ^  "  ^ 

SiniUmmofir.Gerit&mpbjMiil  Mff 

nationtf.  fub  codi  n;  1^4.., 
UiramEopbj^ofiicooceflii  iiua^mdSi 
|Ma»,iwioBecitftiiD|Ttl  pdi^ffiPS 
traniFeratur  »  tranfcal  io  fionaftei^tik  J 
Emph/teoii  nligiiiliefll  itmfbdfeiiti«  £ 

liinm  renovatior  kblpiijfttlilil' 

monafterio  fucCedenti  in  bonii  iflrfna- 
cbi  ,ad  quem  reKodiitid  is;e  pro£e(Eoncia 
.  fpiMdi.  ««I  q«i  trat  iKlti0i  pirf«M# 
cuiuimorreEmpbyreuiiifiiiifli  ^9::4if4 

iift.».o.4ff.remia«»  -^^f^ 

.    .  •    •'■       •!  . 


Vide,P«9|fb] 


■ .  I .  > 


jafCenfwfpeftmBiina^V.  ff.  di^. 

.  lea.4..a.4A.a(  feqq. 
^fflphyicutaEcctelix ,  fi  per  blennKia  pVH* 
'  .|itop|#  aap  lotf » ,  pateft  siorMB  ptnvi' 

culaf  iii  qui  tricaoio  nbn  (olvit .  Er  qoicil*- 
,-^4dmm»u6i.  fisioi     d.  9><MlkiL^' 
».*7l  .  al  «...  ..  •    •  IV-  t 

'  /olfcnte  Empbyteuta  pfnfion*ni  per  tHen- 
..my!n>>$i(P>t(ottff  purg»ueiDorxez  xqui- 
iMeiva  fdcca  Miteqaaili  domto  de* 

lotraquatituinteiapuspfcipir  EMphyfniM  Be* 
.^.«Milt^peofioo^  hifennioiMii  (oiflil^ 

piirgire moratn  ?  n.  19,  &t  fcqq 
^«.(ifj^a  laorK  purgaii^admittatur ,  iioetTes 
,.iKMi^4Megra.eoqiit4.  dtMUM  |Mi  Mm. 
*  MtMi  bn^<rfiiM  ?  n.  g  t.  ' 
'  MttktT'  V 


.^Aphyieufiffldjdtt  td  wft«B«af«;k%Mi 
tclraqaereiali  petibnM  t  v*lM  \fk 

,«iipoefDinati'oaii.r).4^0.  c^"- 
Sublw;oltue  nonMnapdi  uiqve  od  -  ipMTfia 
44  iSfnphy  teuOmi^tideMr  leconduQl  )fn  Ld* 
,(ftH>llM  Compreheiiri  &cult»|(iM|igKMii 
.Iriyrotabiliterfitppbytyfiiirtf^  faSomm 
ootDioktam.  0.  fnu') 
Quillti»<c  libMntefcculMMhi  B.M»aMiidilMg) 
propicrea  veodere  pbtcft  EMfhyiMlfiflli* 
-i|rp%uiriCo  doiQioo.  n.  131. 
QoaMetGp  EmphytcuOipio  lilio  ,-qui  aomiiM« 
oabitqrtCacitaffi  lMliirccooditiooeai«6no. 
mmabitur.i.d.f. fei>.  3.0.61.  •  • 
UuufB  blius  lp|iiti«g.'pofti  aofniwri?^.' 


«  I 


|^lBCori.q[t9  mutui  lotvendt  poreft  exigib)r4 

- —  ■  ••  •         ■•  •'  • 

'   .  .      N  .••,..., 

«««ff«*«^*#*  .  • 

NAvtt  1  fefoJuta  fitoa  in.cMni«|nH>*|M. 
«Ml.is.eirdeaitiibulis  .coippUffMtir  » 

cufiipoftcafuerit  rfftiiutu  ,  noa  eva. 
dit  alia  •  ied  eadem  navif ,  qu^e  anica.  m<(  • 
$siiFftii^<loTOi(^«fiiic.deitri«dfr4f 


94- 


j^aVla  iwo  poted  £aipbycetttii(i^  .ll».)ilr 

-  ..^,  n . .  , wti»  /••  3 

Uyj^oiav  filioillMiUinoj  jn.^Sf 

«U»  Ernpbfffim '  f«8i<Mi^ 
av«?«.d.f.  1^^-5.0.141. 

quQ^uoa  «vui  comoifit  mnlen 
wlcmaieftaiii  iiuaaox  j  non  po(]^tia 

.  opmrnaniii « boc  ipio ,  quod  tUaii .iloM 
^Emphy teufim  f  cenietui;  ad  <am  noiniaa- 
re  ipiam  perfonamdoiatam.i.d.4.  feft, 

jHo  talis  Empbjrreotaindigeat  conienfu  do 


mim  ad  EfOfjm 
titdodotit»«drttioi 

n.ii^.  fcleq. 


eitiini/  traniferendam 


M?i.  d.4.  ieA.j. 


.OIpKffilCnM  CMolcaM  oomioaod»  qucmli- 

brt  filtum  >  ef  iiabaltBidjiMd««ii4fi(i^f . 

n.  ii6.&|eq. 
Quidi  fi  fit  conceir»«iii|  ^ben  CacnlHM  ncj 

minandi  ?  n.  ii8.' 
l4^^0iiib<;ram,.f4fiukaiQaf  .aaou^Midi  ad 
c  ^pbyMofimntojMiaftadaaM  noBiiaafo 

iiltuM  ipmrium  Gai|«ad|Mii.  ibid. 
Waginmui  potrft  nominari  ad  Ertjphyiea» 
.  liai  ccckitalhGao:)  t  ii  iuit  cooceila  cam 

facoicatiBOBiMiindi  qnimr,ini»in.jw« 

Emphyieuta  incidcQaiii^imen  \x(x  maie* 
ftaiisooo  potcft  noininare  adEmpbyteu- 
.  •A4«r(|b(aolna  nMoiOaverac » talta  nnnli* 
.  oiif  iu  redditur  niiila.  Et  deq;Bn  nQHMoati* 
,  <  on;»idpro€edai  ?  n.  194. 
flomiaatio  Emphyteutira  qoid  fii  <|qan- 
d»  fieri ,  f^aavc  Mft:iMl%ataK?.  Ai,d.<|. 
,  ii^l.pariof.  '  .  . 
4n  $4«ffMur  nnmiPiiiB  •  <|BaBdo  babeaipo» 
I  BiBHBMldldiRt  fn  SBtUHinoMjBa. 


re?  n.  1. 


^^tuoi  vcrbae^uqciaciva  rnffidifl^adi 
BMioiMB  indiiwndaBI?  b.   '  ■ .  ■ 

y trum  centeatur  ad  Empbyteufmi  nc 
naiua  filiuf ,  quaodo  paterdiiic :  fi  Gliuf 

.  mcuaoiortuui  eft  «nominoSemproniumt 
Ac  fic  acmm  in  hac  ameria*  poinutiQ 
conditioae  CiBfiMlK  pofitui.  itt.  difpBfif 
tioae.a.4. 

UtiBBi  CMUMtor  fimplfdtw ,  imTogn» 
biliternomiaatot  ad  Empbyteufim  filiua 
'cpinubenti  paterconcefTit  Emphyteiifimi, 
.  dtcendo*  qu6d  pro  aUmeaiiit  6(£4miiis 


n. 

Utrumceateatuc  aomiaatui  «d£m|ihj(CGn< 
fim  ii»  cm  bibeBi  fiieokacea 
Empbyteofimligivic  ?  o.  6. 


ftmgifH tolptm^ .IHiBiBdli 4)    yinflBiB^«9MiU^  •fr^ioftiititaii 
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^  'W  feli^tiii  h«rei  •tyEinpbyreati  habea> 
Ifr  poTcftatein  noninaadi ,  ceQfeatur  id 
Emphyreufim  nMninatus.  Er  qutd  cim 

'  boc  dilponar  Ordiaar.  LuGt»  n.7.  fic  lcqq, 

Ordioacio  Lulitana  qoatenm  babct  pro  no* 
niinato  ad  £n)(/hjteufim  ba:red<lll  Eoi* 
pbyieuise  habentis  (acultatcm  notninan* 
di  inielligitur  de  hsrrede  cutn  cffedu> 
Hoctarocn  limuaiur  in  filio  ogturali  vi» 
rinon  plebci.n.  9. 

tJrrum  difpolitio  diil*  OrdinitioniJ  ha. 
beat  locuin  in  Empbyteulibus  £cclcfiafti> 
cis?  n.  to. 

Qui  ex  lubftitutione  pupillarif  velexeropla* 
ri  fuerlt  ha:rcs,  ccnlcbitur  nominatu»  ad 
Emphyieuftni  nominationis,  quam  pu- 
ptUui»  vel  furiofuihabebai,  juxtaOfdln. 
Lufit.nuiD.  I  !♦ 

Utrum  t%  donationc  Empbyteufis  ceofca. 
turdonatariusadcam oominarm?n.  ii. 

Qaia  poflit  ad  Emphytculim  nominare.  ». 
d.  6.  lcA.  X.  per  tor. 

Utrum  religiofui  poflit  oommarc  ad  Eoh 
phyteufim  ,quamantc  ptofcllioncra  habc- 

,bat  ?  O.  i^.&feqq. 

Nomin»tu« ad  EmphytcuGm  non capu  eam  t 
notaxmMeMd  k  dominoconccdenic.n.  1 8. 

RcUeiol"*'  S"'  profeffionem  nomina ve- 
rarrevocabiiitcr  ad  Eraphyteufim ,  poieft 
Pq{^  profcQlonem  revocarecam  nominari- 
onera»^  aliara  hcercnifi  litmonachui 
OrdioisM<norum.n,  19. 

Utrum  pupillus  poflit  nominaie  ad  Emphy- 

Virun?  ad  nominandoro  ad  Erophyteofim  io« 

digeatpupinusauthoritateiuioris,  &  dc; 

CTetojud.c>s?n.2i.  _ 
Kominatuj  ad  Emphyteufira  l  pupillo.cui  pa. 

tcrpupillariier  lubftirucrat ,  eiicludit  lub- 

ftitutum  a  (uct^ffionc  Emphyteufn.n.  11. 
rervcnicnte  pupillo  «d  annos,  in  qujbui 

poteft  nominarc  ad  Emphytcufiro ,  cxpi. 

iMnomi.iaiio»qu>°>P*»"  nomjneipljui 

pupiUifcccrat.ibid. 
Uirum  maritushabensEmpbyteuCra  nomi-; 

nationts  poflit  ooroinare  uxorero ;  &  h  coa- 

tra  uxormariiu"^?  ^  *?* 
Utrumlpeaar*>iur«:Lofii.ino  poiru  vir  no- 

minarcadEm(Ajri«ufira  fme  uxons  coo. 

Icnlu?n.x4.  rr         •  A 

tytruro  e;tcoromun>wu8  poOit  ooratnaM  ad 

Emphytcufim?n.xy.     ,  ^    ,  . 
Utrumkrrus  FaenKpoJruad  EmpbyteaCo 

nofKinare?n.a6.&leqq. 
Uiruroprodigusid  Emphytcufi»  nominait 

poiru?n.3o.remitrm. 


d  6.  (ea.j.perrbf:  f 
Non  poted  ad  Emphytebfim  nomioari 

perronaprohibitat^  qtixoam  talis  ceafcj 

atur?  n.  3  i. 
Habens  potcdarem  nominandi  ad  Emphyreii* 

iim  noo  poieil  nominaie  perfonaca  ieip* 

lo  potcntiorcm .  Et  uodc  quij  ceoteaiut 

porcntior?n.  31. 
Scholari» ,  Clericus,  Ecclefia,Ci7itis,&  CoK 

legium  ,non  poted  nominari  ad  Emphy* 

tcufim.  Etquomodoid  quoad  EcclefiaOf 

Cc  pium  locum  intelligatur  ?  ibid. 
Fcrlona  potentior  poteft  luccedere  ia  Emphy« 

teufim  ex  nomioationc  tacita »  quz  iit  peC 

legem.n. 

Fihus.quamvisfit  poteniior  pitre,  poteft  ab 
eo  numinari  ad  Emphyreufioi.  £c  quo^ 
modoid  iotclligaturPn.  54. 

Vtrum  polfit  nominari  ad  Emphyteufiro,  quj 
000  eft  petentior  daminodire£tu  ,licei  6i 
poicntior  nomioantc  ?  n.  35", 

Non  poteft  nominari  ad  Emphyrejfiro  perro<? 
navaldepiuper  i&quotnouoid  debcat  iit 
telligi?  n.36.  ; 

Non  potcilad  EmphyteuGra  nominari  int* 
micusdomino,  i  quo  Emphyteufis  futC 
concefiTa.  £t  quonodo  id  ftc  ioteUigen« 
dum?o.  37. 

Noo  valctnominaticqua  plurcs  perfonsBfiU 
mul  fucrunt  ele^^ae.  n.  38. 

An  poflitquisanimsm  iuam  nominare  pra 
iccunda,Tcl  tcrtia  vita  ,  uc  in  cjus  boouis 
e^tpcndantur  reditus,Td  prciium  Eiai 
phytcufis?  0.39. 

Utrum  concubina  Clerici ,  vel  tUerius  poffif 
ab  eo  nominari  ad  Empbytcufim.  o.  40. 

Ao  » Scquando  Emphytcuia ,  qui  femel  ntM 
aiioavitadEmphyicufim,  poffit  Ttriare^ 
feu  nominatiooem  jam  f^adgm  revocare^ 
Vidz  v.Fariarii 

QufindoEmpbyt£uti;  ^ui  lloluiu  poterat  nti* 
mii^iare  rcTucabilitcr,  fecit  quantum  in 
le  ertc  noroinationem  irtcTocabilem,  pet 
tranilationem  )uris»quo*d  inre  habebat, 
pertinetuiusfirudus,  vel  commoditis  rct 
ad  nominaium,  quandiu  nomioani  Tixe* 
ru.  1.  d.  6.  tedl.  4.  n.  51. 

Utrum  nominatio^iquC  rcvocari  porerat ,  fitfl 
irreTocabilis,acccdente  rei  iradiciooe?  %^ 
d. 6.le^.  5. n.  69.  &  icqq. 

Ucrum  rcTocata  nominarione,  cui  iraditio 
acceiTcrat,  reftitucndafit  res  cum  hu£li« 
bus^n.74.  ' 

Utrum  nominatio  «d  Eoophyteufim ,  qos 
tliaslpc^aianominandi  facultatt  reToca- 
biliseraC,eTadatirreToc«bilis,  ii  £at  titU^ 
)«d«tu^a.jt6.&  ieqq.  . 


uiyicizuj  Ly  Google 


^rrofl)  nominatio  fin^^iriier f/Sa  «bha* 
J« -fcJnK  ^  JCrrltarfCi   rcvacandi  cv»  i«t  »rfr* 

yocitbiiispcf  rc^ervaciofiedi  diuitrudu»?  a> 

«o. 

VMiinatitf  fievoctbilircnMlcit ,  ipfo  (tSthi 

•  *$t.  , 

ATMefctc  eiian  pe^  IbpiBrf  mikMe»  inimi^' 

•  Kitiasgfavrt  intcr  n  jfninatuci,  Sc  nomii 
.vfiaor«m.  Qtijiiainodo  id  mtclljguui?  o. 
VSt.ftfeqq.      '  t 
'£yaneKi(t:tia:0  per iVidrttttoneitt  reiEmpli^ 

leuticat  pcftca  fjdlam  a  noojinnnte.  Et  u. 
4runi  id  pro«4«r »  quaoiyii  siiteo»tio  fue>' 
ritfifiiicsaeceffince,  veLqotafii  liriririi 

rtuH«?p.  8f.  Sc(cT]v 
jVcrunmpQliAMio*  iivealias  clFct  r:7jcabtli:'» 

(ive  irrevoctibilii  * revoceiur  p«r  naijviu- 
*.  «entfitiorumpn.^o.ficCeqq.  f. 
Jfoniio.ajiofjfia  in  (cllarocnfotqiianJo  ovi- 

Deic3t  reirucato»  vel  aaoullato  tc(Lmcnto« 
•r'f».9t.6£  lcqq.  i  ' 

V^cuni  comMt  oomtnatio  CiAa  i n  tcnatoca. 
.  to,  f)  hieres  in  co  inftitutiM  .hstediuBem 

a^nad«a(?o.i^S.& ieg.      '■  • 
fjflini  potBt  tevoctf i  ooini|M(io  Fada  itL  iib , 
»;  ftameoro,  mangQteficdHHptoieftameoio  ?' 

n.  loo.^lcqi}.  . 
IQfiDjai  nooHoalioli^lii  tettaioeitto-lfgit{> 

mecondit  o  re  metor  p«  ftfqttem  teftamea» 

c  tum  innWJ  un  ?  n,  i  cx.  8c  ftq. 
llloauoMiq,  lAVticaUittsiQUitur  pcr  requeii' 
>/::4km.:  Mttin^lipoemt  <tiem  iofatidam. 

£t  uirum  id  procedat,  Ucct  non  fucric 
^I7cifpfc({iuftfrlMat4  piiot  nominatie?  tuusk 

JiS)(u'  milt?       •        . : 
^Empbjitqniiamnotftntttidhetn  irrevoei^ 
^   bilcm  nbn  rer^uiritur  ttrc?pratio  pcrfimm 

iu«uii4tmi<(.i4r  ^  o.  i^^.iSc  iet). 
ycfum  nominaiio  infaljda-  -EiAkper  omt» 
«r<qm*laiReht&biD  fldminare  poieft  i  impis 

r  dTttBeritb^eo^aiifO  Viiltdam.  n.  109. 
(^td » (i  liiccoipa^iittcr  nomiatveru  invtli< 
^«dKjmii^tow  1*     •     .  fr^-.-i.'  ] 
Qua  riiiiuoepmBancJuai  fu  fa£lam  ,  vcl  rcvo- 
•  tMxm.atSt  tioauoattoucm.ooro.  1  xikCe* 

miflive.        •  -  I .-      -    .  '  . 

H3  qiirar  i|lc«c«aot  Sto^yteofic  nbmiitf 
.   tionis,  quaodo- fuitinaliquem  tranilattt 

&  it  vivente  uaotltcot^  cnan^utett  ,  quiit 
ct'idbiiil«4ifpnntiac.-%.-<li^.tfriMm»  ii/.id^ 


•1: 
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Ulfumiitiaquem  EopbyteuGa  nomioirrio. 
B  ^ptfdndaaRmWvsl  alio  tttuIo.uaDflata  eil^ 
Jjpdbc  viaiaw  ialienatore , .  aominsre  idiafll 
'^'  .periotnBn)  ad  cam  EmphyrteuijmtiiidJpOr 
uiaiaiieaator.a.;^»«,4(^iaau .  :  UqI 


(Jffmb  i)viaddfli^^ilNCM|lil  ftnphyclwlftfe 

'  profe  ,Ccu]iQre,aique  uno  filiourriufque» 
.'  t|gem  numinaverit  qui  ultimoteernm  re* 
.  inanfeMt ,  poffic  vkifnlif  jQominara  ^lipm 
•  cxaUomacfimoni»ltilcqKMm?n»  iti*lB 

Ui/um  faculiainominandi  uoumcx  filijs^er* 
.  li  mMtvmon^  cxicadanir  od  nominabdttm 

n«p0tcm?n.  1x4. 
Utrom  nomtnamad  Emphyreuftm  po()(rgra> 
'  Vatenominatum,Ote:nircfliiuar,  vcl  ali* 

qoid  inlvai P  x.d.  6.  <t<!^.  6.  a  n.  i  if . 
Utrum  iosnofT.inandi  adEmphyiculiro  tranf» 

cat  adh^redcsEocpbytcuiecqui  cum  ht^ 

btfmrpactftat  em  nominawfH  deccBit  ncad* 

iicnominmo*n.  13  j. 

l\!uncio:io. 

^uocittio  novi  opcns,  v  iils,PfHt  mvitm»  « 


O..' 

0#fj«Mt 


o 


Fficiomiodici».vidf,^tffe: 

Sop«r  puMicis  oniciir,ut  lcriptorlji; 
^  notarifltibu5,fif  (ii.-,ilibu*,poc«fl<i»« 
«itniCenftis.  1 . d.  i .  ic^.  «.n.  76.  • 
IdqueetiimlpeclMojureLBfttaoo.n.  yf. 

•  *     ■  ♦ 

«  * 

6thttum. 

Oii-etp  iii  EttplijrieuCm  dato ,  inrclligrlfur 
In  dtthio  feffi  olif it  confita  ,  ilioquc  de- 
Hrud^o ,  maoet  nibilomiottfr£mphyiex)(ts 
inipfo  (aad(kx»dtX*QA>  t.a*4.atd.4A 

Omii< ' 

Onu;  annirerjiMnjA  mifliirMl*  vide,..dfimi» 

'Vtrjaria. 

Qiiotuplicicfiotonmn»()u«  ratipoe  rewtn 
£ai  pbymaiicaram  debtti  poffunc  fi.  d;  4; 

'c(5l.  I  r.  n.  a  J4. 
Gencrale  cft ,  u(  qui  Ito&os  olicojot  rei.cQlli- 
^  gic ,  lohim  debmconos ,  fcu  gra vamen  (mt* 

dianum.  n.  ijf. 
fimpbytcutateneiur  prxftareomnta  onera  r4- 

alitreiEmphvteutica&impoOtii,  non  «cro . 
•   dominui.  ibio*        ..„ ,  .  . 
Idque  licct  rrtdeveniH.'l40lieMi»  fdjB^ 

citfiam,  o,  *  ' 

Quid  cenfindnm  de  ftactno  »quo  omqia  prm^ 

dia  fubjiciontur  coWcSi  is ,  5c  tributii ,  eb  fi« 

oe ,  u(  licct  ea  pra^iia  devcniant  ad  &ciffi> 

tro ,  (libuta  non  minuat^tur  ?  ibid. 
^ovotreipioilcffor  non  manerlibm'; .^mi* 

flandis  onttibu»  ipfi  rci  annexis,  licfcC 

%  ^tti^fucxu  cum.i^j]^uo  ptMO^IIofe,  ^ 
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(orc  i  (oIvcredcb«*ft.n.l^7» 

2>jidtjkpaftumoperrtur?ibid. 
Ciam  onrr^ ,  flc  tributa^  perr  Mlis  ntlone 

;  tei  .Ini^fimki»  4iiip»fiift,«  Itel  inp» 
n.x|8. 

Qijjdt  fi  imponantiMC  id  perpetOM»  Pllli» 

ijiffip  ipfiui  mh  ibMl*  i»  iMt  flL  o.  t)8. 

cuiB  feq. 

Ucrum  £i»pKyteiiifr  Ecclefie  teneatur  ad 
Colledtf».&oncr<  perl«ic*oi  poieftatsa 
impofiie «  quindo  iple  Eraphyreuta  cft 
latcui?t.0. 1.  ie£t.  t.n,|g.  dcU*^  ic6k 
ix.n.  i^i.flc  icq*  •    .  -  f 

Uirtnn  quando  colMft»  Iwil  ii^ioBMl  n» 
ttohc  r:i       hyteutica:»  ron  lolum  ttf- 

.  neatur  &^^bjruuu  ad  coUedas  lui  teni> 
.  poas,  Tcd  ctum  «d  dicttriai  lempofe 
l>rcdeccflura»  qMS.loliinioaii  lunif  «.d* 

4  Itrt,  I  I.  n. I4U 
QjoJ  dtcitur  de  uncnbui  tolvendii  ab  £>n* 

phjicoic  ntiooc  MiEapbyicoticCtpjci 
.  .a^uincoodoaoM  ftd  loogiMi  Iftnpal» 

Uirum  citaiD  proccdct  M  fifllfllCt  Cclooo  t 

ib.d. 

Bmphytcutaprinclpi»  («premi  eJtalatur  ab 
oiKrtbus,  &  ifflpoitrionibus  ex-ragrdi* 
fliariifobiplinifeoi  Bcnpb/teotictai  tol* 

vcndit.n,  l^^*. 

9i  crx  ati^uibui  tcnia  (ci«ctur  prlncipl  quiN 
U  paiktruduumtanAcqaoult]'icdebcanc 
caruter  pofleff  ves  fcrvart  immunes  »\f 
iiBpofiiacotbos  cx  «fiieai  i«i»l 

oJando  Emphyteufit  dtvtttit  ftddooiiftoqi 
^^er  viam  rcnuociationia  »vc\  donatioaii^ 

aut  venditionii  t  fimilisvc  tituli  •  odo 
■  rcdit  liberaab  oneribut  •  &  lcivituiiboi  * 

qtiibo»  pefElpiiyttoteiB  (vbpA^  CiM.ft« 

d.g  lea.  1.  n.  14 
yidftCMai  V*  ^>^'"*** 

"Emvhyteuu  potefl  novum  opus  fjccie  in 
K  Empbyicutica ,  quin  domHiuciUipoff 
-  fiC  iaJ"  opujnunci.te,  fi  non  fit  petpe- 
' '  toO  ditnnolutn.  Dominus  jw^ro  ii  00« 
'•.'ouln  aliqutd  niolin  »<lii  inipiare,po- 
'tefl>  Efflv*^]r'«>^*        nancietf.  B.d»t. 

\J|,  trtjyuan'>  novum  opu»  tacicnti  potcft 
proprici-riu»  illod  ni»nci«nt  piopri«i.. 

'  jio  VtwiMi^i^tt'^»'»^^'^*!^ 

ciaxcibid*  •i  ;  * 


P.Ater»qui  accepit  Empiijtciifina  pro  ^ 
flc  filiif  »poteli  lecondom  {ut  LuAlcna 

f  ■    eamdarcuni  filiorum,quemclc:gcTiti|^ 
|n  .%,cuidciurec6muni.x.di5.lec.t.lubq»a7; 
BiltcrpQieft  filiis  prat^udicire  in  iucccfiono 
£mphjrteiifispurehKKdiNri«:«  enm  elio^ 

nando,  vcl  uni  eorum  prflelcgandot  pef* 

indf  aiquc  in  luccciliooeboinMuiP  lt))CS|i> 

.   rum.  fit  quan^o  cd  id  .rcqitinloi%i«d  ■ 
non  rcquiraturconleniuuiomillil  Aidk  f* 
lc<a.  J  n.4f.&4.6. 

Quid.ii  Enpbytculii  Ct  bsredicaria  tt)i%i; 
qi«in  p<«(cr  acceperit  pro  fe ,  dc  bsiedibbt 
abcodclcendeniibu  ?  n.^^.flpfeqq» 

Putcft  pater  ,  etiaib  per  adlum  inter  virosW^Sf* 
ftene  Emphytepfitn  ccceptum  pro  ie,  &  k^- 
redibual  redefcendentibuf  t  in  qucmhbet 
delcendentem,etiam  rtmoriolcmj^aU^tfi 
coareniudomini>n.j^a  finck-  . 

£mpb]fteofim  exvpaao,«e  pre^dinim  Mt 
peiett  patcr  alienare ,  eiiatn  de  coflili^lit 
.     domini  lio  praciudtcium .  filioruin  edtarii 
«ocrtoruQh4kii.5*lcd.  ^n.);t«  .  ..  j 

Neqbtpoicft  ilUmr^ncicre  in mtmieipil 
iius  dominl ;  ncque  uni  ipforum  fiJiorurit 
piwlegare  :  neque  vcnderc  ictijro  ex  necei* 
fiiaie pro Mceadie  delHtif :  nequt  cin» il.' 

Ixin  iranfigete  comvocftionMft|icfijudicit| 

n.  j  i, 

Quandopater  fidif^teufimaeaipit  pt^i^ti 
•ucptunboa  fi^la  cerci  actrimoni),  nos 
poieli  in  eofum  puejudicium  innovori ,  at 
6c  eiicndiconceilioadfilioa  cftalio  HMmi* 
nonb.n.^l^  .  1 

EmphyteufisdeptOvuienfii  pfO  fii;)*  Cmii 
ccfla  non  potcH  alienari  pet  patrem  dl 
confeniadomini  miiiotum  ptciudicimn» 
'  tticm  fi  in  cpoceCBofie  diAoai .  6c»qaed 
nonpo(IitilieacaeUi|at  demiaiimdin» 

iu.n  54. 

Ellicei  ce fiaphyteoCc.fit  imVcs  id  cft  *  pef 
ipAim  piiron  pciffloaoqoifita«  qotdMril 

cliquicontr»riumienriartt.n.5^«  1 
^       tupcrveoiat  urgens*  &  rationabilit  tMff 
cieUiies.icvoccodi  cooccflioofm^lt  accepta* 
tionem  lalii  Emphyteufii ,  quamatiOp|oiii 
tuo^placucfii  Kabclln.iU56. 
XlliceiHli)vocati  cflent  ad  laleo  Emphjrteo* 
fim  coufemplaiione  pairii,qoemvi«idei^ 
cm  aliquibutdilpliceat.n.  ^7.  &  58. 
£atpbjteuii)  de  provideDtia  poieti  pcr  patieal 
elMncri  in  pfctudicttMi  SliorbM  «  fi  faiC 
scc^ijifiiaea  letautpeconiapstns :  6c  <|)M* 

Motioid  lKiiHil%codum?  0.  fp.  it  $0. 

c  »  Empby" 


«Ccepta  pro 
quMl  l^er  noaiina^^ctit ,  ;.n  pollic 
'•Uenari  de  cunfcAla  dorumi ,  antequaoi 
(  '  «ti^ois  6tMrWai       ^e«a  itaitDiWur.  i. 
..■••«i>  •  >- 

^mjAytiufilde  providonlia  poteft  fic'rf>jt*^cm 
«lienari  in  piscjudiciutp  tiiK^o'»  idcaiq 

'  dar.n.6ik 

•Ve! ,  i\  »pfi*liVcflinl*ntiant.  n.^j. 
^oruoi  aXireni  coniearui  non  nocct  nepotibusi 
i''iMCili>nnilK8oribui'adcMi  Eraphjtcu» 
6m  vocatii.  fitquoflMidotdfiiioidHgea» 

dum^ibid. 

fl^uando  ptter  ^  AuUitet  «tv«Aitic  fimpbj^V 
t«."cnfi«idtfpfoimknda  m  pn^odiciara'  £• 
lioruraatfeatn  vocaforun»,  «n  poflintfi» 
.    .Itj  tali  slieoationi  contravcnire  i  li  pa^ 
dcinomlNBnditMaiiodesnilft.d.  j.  fea. 

|P(|tcr  incideildo  in  commiilum  t  pr4C]udicat 

liji,&cfftefiaomnibue  ad  fiopbytcufifn 
'r-^vaacit;fi«eiHo  eflec  hmdiciric»  fivede 

provldentia.  n.  76« 
fhler  iJiegitimuc»  cujuc  filius  Ifgitimut  /uc* 
ceiit  in ' bomi'otri  pcccnii«  non  acqoiric 
•r,'«4unitru£luin  in  cii  booij,  fiipic  pate» 
*  in  ea  luccedenp' nonpotcrci«&.d*  i.kft. 
5.Q.141. 


.1 


pUtronus  nulliter  praB<entans  bcnrficium 
pote(luerttnipiBlieocaie.x.d.6.icd.  5.0. 
f^o^'     •       '  ■  •  '       • ' . " 

:  .  /    •  .  •  •  I!«j6c» 

Qii^^ntl^conftiMMoftlicnfiottft  IblwndnMC 

"-nuaiim  certo  namero  >  ^  Ipecie  moneta^ 
^.'IMUf  anloifidebcaitt  lUai  oioneic  inea* 
«rdeimlneciekCtniimero,  licet  earum  vdor 
l*  •■fldlitttvcldcminutoc  61*-  EiOfon^tcief 

mnoeix  non  reperiantur ,  ao  lolvenda  fic 
'lecrura  ndfHoMUo  ||)uxta  valorem,  quem  bt; 
%  riiiifftdt  ccmpB««4niicAnc  •  «d  ittscc  «oin» 
V  ^nem4iiabebMiccompoct  InlMMiitf  n*d4.' 

ie€t.  i.n.x. 
fnkcationeremittitttr  penfio  ob^flerilitatett 
•'"  ltfnidbbm'1fcd»4.  kA^i  n.14. 
'Aodo»ve)deminUtopNBdioV<?(^igBli  louge*'  , 

lur » vcl  minUicutpeniMa  quosexiiiodcbej 
-•  i(nr.it.|b.     ''■•  '  -*  -'  ■  • 
flnfip  antidpoiiir«lua'fctione  fru£tottn 

pcrcipwndoTuro  re  -lubjeaa  rcftitu- 
^  liooidebetur  iliit  qui  dl  dominui  rei« 
*'  Mdo  MUK<percipittnMi.mdJ,faa-. 
-  o*a/9|*i  -  

.  e?»^"*   ■ 


ftf  conftcdUuvdiRrullEiB  f  ^06  Cehfoi  pre« 

tio  cotTftit<iitur,oobcttuntur  pennonet*'- 
ledioturo  juiad  iflai.  ud.  i.  foa.tf.a.  gj, 
^  ^'fcA'.6.  n.  141. 

SiimcenfitnnliqiM»  •Hnntaddcr  lhidbc-ln& 

ficientei  totipcn/iBni  folvendae,  adbuc 
roanei  obligataad  penConem  iiliui  anoi 
Mffmidim  CX  j&nftibos  iequentium  an* 
.  iBfum.  •  1.4 i.M  di^if.  84.  de  lcciak  iL' 
90. 

Andebeacorpnolioc^hfuclif,  «)uando  «ger 

cenfitotnonpeioitcoliniioiie  belli,  aot 

psftii?n.99k 

An  mioucndj  Ikpenfio  cenfualii,fireicenij- 
C«  longc  pauciorci  fruAus  ierai ,  quam  km 
ct>niueveictf  o.  iDt4  ^ 

AopoSirexigae,  vel  retinerepcnfionei  ,«3« 
igooranteiraVel  icicotcr  «aiit  tcolum  iupec 

re,  qucilhmifeddcccnonpotdwPi.d.  1. 

.   k&.j.  n.  loS.fli  (cq. 

Re  ccofua  in  plurcs  (uccciTores  dWtfa»  qaiHbeC ' 
corumteoetoradpenfiuncm  infolMlum.iC 
116. 

Anobllgatioreicfnfitae  pro  folvanda  pertfio» 
nelitpropiix  b/puihcia^oum«  ii^.eun 

•  f«|q,  .  ,  r 
Si  dcljitor  Ccnrus  p^rfonaliardioquat  ptutec 

hsreJei , sn  quilibet  corum  tenearur  lolvei* 
rc  pcnliancm  in  lolidura  ^  i .  d.  i .  ie^.  9.0,' 
if4. 

QuiJ  quando  CenfuscR  rcalis  .•&cu!d  H  unuf 
-  cR  hxredibji  iucm  pcrtcm  rcdioMt?. 
iiwk 

pbmM  i^amdi-  pcifiown-  Ceofualem  noa 
inciditur  moommiffilHat  u  d«'i.k£k.i« 

n.  i  84.  .     '    '  ' 

Keque  ipcftamlhitta  PUV. 
'  diumdecommiflaob  cai 
i8y. 

Utrora  fpeAatc  lolarei  nttura  cclepcdom 

•diicipoifit^eod.o.  iSjr.acfeqq.- . 
lo  ccnfurcfervativopotcilappooi  pisnacom* 

roiifi  oon  fol  venti  peoiiooen.  n. 
Q^ifiieecdii  in  pofiefiiooemrcicenfiic,ttno' 
'  Cor  lolveie  penfiones  •ntea  dccurlai.  £c 
quomodoid  ntinicUigeodum?  i.d.  i.kft. 
'  11.0. 100.& feq.        •  ••  ♦  — 

Qoando  rea  cenfimdcocok  odplnrm  pofcf*' 
'forcj  fimul,  &unut  cx  eit  cenium  cfnit 
a  domino  iUioat  an  poi&t  lalii,  ei^pcoc 
••'  cxigerepeafinocnlkCMCfwpoflefloribuc? 

•  maof. 

Ex  conltittitionibus  Pij  V.  nonpofluntfie* 
(i,  nec  deduci  io  padum » anticipnc  ii>« 
Intionci  pcnfionia  ocnfiiclil.  Cc  qioomodo 
idinteUiacuirl  I.  dilfrft.M.j^a.3l« 
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t^hi^dB^tir  pMlGo  (eCUfHltilD  CUtUHdK 

Ex  cunftitutione  P  j  V.  pro  pcnGonibutflMIK 
fiorupiKceriu,  vd  tuturi  i  fvon  pofcll  au^ 
"  Iri  MiiWk  Att  dtffOb  wnii»  Et  quid  bujut 

CMMliiioiiiiitlctifei)«.  ff* 
A  Quonni  dtbettu^  peofiu ,  quando  rei  ttn- 
•"■  BhituU'v^dilM-><M'  wtiaoaiio«ciUii>ltW 

Obaaoratniolvendi  ptnCtontta  ctmfuatea  mI. 

quid  tcneittur,  vel  obligan  pu^t  dtbitot 
•  uahsigtGUu  fiuti*  Pij  V.  b.  46.  Itq^ 


ra  fiisphjreWiai  aon  pelit  ex  loioi 
do  ptn  »qoc  rtauact  i^fuficiai  totiptafi*» 
oi  (•Iveodfe.  i.d.  u  (cd.  6. 0. 89. 
Slttfai^SiiplijmaiiGA  ib«|MV»re»  Crini|M*: 

vii  quaotitate  conftiiui  pOteft :  rolct  autein 
coaftitui  ia  rc » vci  qoaatiiMc  nodict.  i.  d* 

tilcA.  t.  B.  4^ 

.Hecipftim  mtgii  dedbiM.  d.^.  ftA.  l.ft 

X.  ftlcqqi 

(Qonfticutiopeo&Qnb  domino  lolvradaeftde 
Abitiilia  CMrnAui  EnplnrteufeKikficut 
.  Cooftitutiopretij  eft  de  iobiunitt  eoipcio-. 
■ii»  &  vcadu» t.d^4* (eSt,  i»o,u 

Btufiofiaipbyteuiictnoa  lolum  iapecttttit» 
ItdiKqtittittlit  mttetit  cooftitui  poteft» 
ui  infrumentovoleutflecct.  fitipiidciin 
bue  dilpontt  juf  Lufit«nufn?o.ft.:  ,: 

VenfioKoiphyteutico  dcbtt  ildpMi  cmtiA 
decercNiMli.  g>^qu»4twiiiatii»liimnr 

OUigtrio  fofvendi  pkofipnem  fimpbjrreoci- 
•-omcftex  genere4ii»gciciit  aliqutndoVC» 
t6  ob  mjtetia:  parvitatem  lolbm  peccibit 
.  itcoi«ii^<r»9ui(80Ml«  tut  bii  eBia  000  lol> 

vctfil.  t.  d.  ij^  fift.  t»iu  IJI* 
An  fit  obli|{ai  10  realtt  t  «cl  toHMi  pHibmlitti 

«.  t».  flcieqq. 
Ptrticultru  lucceftor  io  fimpbjr^eurua  04W 
ICcccpMiifipnci  decutiit  •  ftt 
tc 


jpcn^  Empbyteotict  qMHdt  filtfllihicl»!» 
01  exinde  tocipiat  EnapbftcuttAMlblMnC 
eflcin  mora?  n.  16. 
U<  Einpb/teou  loctpiat  eSo  ia  mora  foi vcodi 
.  ocnltoncni  iio«  n«riniar  iiuiiiBtfiMini 


pcnllon 

f  COd.  n.  16. 

Kr«n  teoctur  dontoai  leCipefe  tottcipctopcfl- 

fiooe»  ploTiuct  MdcWi.  ibid. 
%itndo  les  finipbyiciiiicc  ooDnioo  pettlt 


nocnfc  t.d.4.red:3kn:fyv    •      *  rh 
li^  poMtteniltiui,  ut  nia  pcafi«.AkilV 
.vfil^»  etiam  (  Cit  Jittpb7tet«icai«lbMW|iift . 

ctr,  n.  it-.  i'  .c    ■;  j....-' 

4nMltMmiMi  ct  Tanrobli|«rio  Mwndi 
i  fMlfiMN)li,.qiMaido  lei  fit|p^pidtiticcp*> 

ioriexpcrtcpcric?  o^iij^at  fM^    -  > 
Mmm  Ob  fteriliittcn  in  iMiaibuc 
:  (i  geMCfli  ccftletv  cttc  lciBim'9diriickt'0* 

biiguoo  ((.'ivcndi  peofiooeni  EnplgritB* 
,  itc<m?n.  i4..Axjr.  t 
«PVvleiobjigatio  fdvendi  peofioaelB «  fi  reC 
.i.fiaipbjteuticccaptt  fit  abboftilRit }  «elbft 

Uooe  bellt  k  aui  pcft  1«  j  nnidilvc  ctfttl«'  icli 
.j-fMNipol&i?n.i6.&fe(^.    i.i  11  r"  i '^5 
AndllNPit  tugen  pcnfiot  qutiM|ofkt  J;^p.b)6l 

tcutica  proptet  •liuViohcln  «  vetsbunicc* 

(un  fotiuitun  acrefccitCi  «cilcrillcillli 
.^hu^uufior?  0.J0.  .      •  .  * 

11  iwoffciiBBc  Bopb|Mttfii  pnlnl.iliiiiliiil 

pecfionfin  ■uerre  juditio  arbiironifn.  jE4 
i  ^ouipodobicrbitrtli.dtbetot^  Mcqoe  ia 

fimpb/tettfiteb.  Jkdrifti  ,0inuBadccft 
.^fioab  cteAbcchillicliteic»».4  )^Mf 

4«  B.  M.  , 

Utrum  io.tenMiMwfimpbjrtfeb^>pb&ttu« 
ificn  pcolio  ,  quaodo  lci  iiti  inhni 
lumpcibu- fiqipbyteutis^o.^jr' • 
^pbjrteut»  noo  i.^lv«oi  peciioneM  liribai 
x^nM  continoit  iocidit  in  pcbotm  cotn- 
miffi  k  fi  Eotpbfteofii  erar  tecul^rit  |  fi 
lavietnertt  Ealtiiaftica  »  ihcidit  non  (ol- 
•  «eodo  duobui  aniui  6ontitiBii->  atqua 
ypin  aft  lilMpillitlCBrt  it  arib  MMitf 

iocurrac  CtOi  plMMlB»  4.<dllpif.- Mb  t/' 

Qttid  b  frodui  rei  finpbj^ticfc  nbt.  «ol» 
bgtotor  qBottnnivfeiric  IfillMrtriMlfciiy 

Uiom  ?  n.  i6<  '«f!  » I 

Qjiida  i^f  b/icofii  (k  ttigni  .caktiiifMifc 
'..lia  «dft  «anBMtgutlia^i^r  *tf^ 
Q^idififinpb/icttta  foliim  dtficitfciti-lnlMril 
da  pcrcepeofionti?o.  i8.£r  19,  ' 
liloa  locidic  io  comauftun  »,011«  ieteel  noa 
:  foivit  peofionen  MllipiMidlMmiliHI  )waii 

fet ,  lc  eam  foluturumi  n,  16. 
Qjijado  finpb|ce»li<  dcfcnir  c^  ptui#i  bc« 
*  I  ftt  inM.no0.  fal«it  penflonen  #  um 
i«v«lillraiMtMiMSM«ii 


«>nmiiB?a.  «o.- 
<^id«fi«btliquot  «d  tlidttibttt  toron  b*» 
•  cadun  Itticgic  pcafitt  Mttic  «ft  ?  Bf  qaidb 

n  JiftindlkpcnGonespta  divcirurebul,«uc 
panibut  ()uldem  Emphjrteurn  lint  itopolil 
'  .lUt  i-ii  bsrei  I  Ctti  tiicjtta  etrum  pcttiBni 
abrigiOeltpci^falBlMciirfMMiliMM 
laititU. 
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»tiMBM'BMl  btlsil  penfionciD  Eruph^^tfiii 
»4iiite.A»Et  «o  nk|aiiBiMt  .ftnlgtfa^if^ 

r»Driu»?o.  %i.  tjf^^nft^^ 
UMod<ypnefuip»<ur«  ilS^  aM|,|^tMMbr^ 
l|(MduEa||»l)jrxeii»  peniiopeiil  ,acN»!  Mttic 
ex  ignoraiitM»i^    « Ja  "5  «ivj  j   : » ;  • 
SM»i«ti*Ji  «Aflimilla  »«|ali«b  jdlMi^ 
•vivdiiBMiMK  aom  fi^yitlipMfiaMtfb  ^ 

£t  qui  peofiune/D  obtulit  >  |icet  eam  non 
i  clh)rigMtMritf..fBD  dcpilDbrif;!  £t  sd  4o^ 
'tfiaiHMikiMAtMflcalfilit.wrbw  ficril^^o. 


8«it  etkoi  cft ,  qtidii.*liqwi.nM«i1deo 

BlQpbXKoie fenfifociil  MffarfpEt  fti^tA^ 

do  id  deb(.«t.  intelltgi  ?fiif.  ;     '  ■'^* 
Sjrcuioitf r.  aitq    ijui  .peniionea»  n<»A 
▼it,  fi  id  omtto  iB.compeoffiMii  V 
ftam.  B.:td,  ' 
An*  fic  .qiModd  Eoiphy teui^i  qui  penriorfAm 
j  bienafo »  i«t  iriennai»  doif  lotvu  |l  poffic 
:  mnruapuigirc?  Videi  M^M,  * 
C/trvm  dozsioua.  recipieoi  .^nGo«e«  ,  pdft' 
quam  Emphyceaia  ob  caa  odn  IbliCM 
•ViihllvfBMfliNfr  iORiifv^  mei^u^MM 
&tfM;^KUoQi  mors,  cenleottir  comiDidilb  ie- 

(DiiieTe?  %.d.8.lc£V.  a.n.  9  ' 
iMntnaiv  4«i  £oipl}]neutsaB  expelKtnW 
•r>qiao4;TfetMpMf  iliqiMruai  «anoirum  n^a 
.  «1  |olvir,  perrrB  eo  poicft  pcnfiorw  illo- 
.1  luBi.^MMnMD,»  Qill  .»lia..poeaa  ,  pnefcr 
e,  MiiQciiMlt  BmplijpttBfia  .a^piits.Mhrta 
l^ittUraAn  tSmphytcutico  non'  folvcAti 
.£fKlirt<i<befl  t  eapique  pflCjpMl  exigeic  v^t- 
Kt.  Ei  ^uomudo  id  fit  iotcUigc(id|tm^*o< 

§4-  '  •         ..  •■   i'!  M.,*.  p1  :!  * 

y»le(  pB^liMH  quod  Eo^pbTteota  non  incidat 
io  ponam  commt(fi  ob  aoB  iokitim 
*  .^fiMtab  Mm  mtA%mAfd*Mi»fi 
tom  aoao  iiMM#iL»ia;iiiB  f  oeotm<in* 
•rcidat.  bi^fi  r    '  * 

ytrum  qu«^o  Gooioiiiitiiff  •duerfini  Em> 
V.(ffc>Mit'miip|Mli  ilirii>rif  I  iaiCPBiMflum? 
pb  -opfi  folntam  pmfi»nem  ,  inctimbat 
£mpb/ieuin,p|obBio»  qudd  eamfoivirit» 
.  «el^dfi^aph  quod  iUaiDfli  lbinri»#<0^ 

Vtfum,  ESmpl^tciifi»^  mtaoribui ,  6c  eorom 
priviiegiogaudeniibua  (l  jQBAipetar  reftiM- 
.s«|o-o«KwIh>  |>cafioi>Bai/Aiiii  traipotibg^ 
non  folutam ,  ui  fic  ^  po»acaaMffi-«x- 
:  cul0iicur?V»detJ^amM«.>'.  t.     f  !  i' 
?aBn«coaMMfli  o^  owil  tohiM|i  jpidfiiefia 
;  Booeft^ooofcntiiMiiluW  lyliii'».iJ» 
•ft ijMli jjtf  Ji» if ^  <  > .  <-■'  4« ,V ' 

l^ipM;  ...;i4VM*t 


r  i  pitrnoris  lc  lobjicete  valcat ,  icd  pe  debi- 
lorcredijori  addicaWrad  Utvko^v^fi,  yti 
d.  i^'lcA.8.n.  ij^  ^l*  .  ,    .    %  ■■'acxi 
hk.fO^fc  poteft>ippOH«  p^cJuin»  u^  rvon 
fuluto  dcblto  intra  crrturo  tcir.pus»fltg9«» 
•  aRMtiatur  ,     cjua  Vfkff  niJtkptnM^. 
^  Mi^KfKnrtidaeM)dc)iiiUi>^4Mil«laft'* 

ii.n.  196.  ,  -  > '   '     '  (. 

9i  rerEittphjteotica,  vet  ffudalii  irad»u 
.  tn  pignui  dumino  diiefto »  »D  l»«W! 
.pfit*ib^oafiilii|iiiJ&cl>atur»li»  pi}fit(bot 
pcne5  D  mpHytcufsm,  vel  f cudaiatium ? X< 

BlaodoDiiaBfdircatta  ccDijNiir  oempotMeia 
nUntmffaamt^^  aiiyiipiim|0riit.itf 


|ob 


.  ,  s.iu)\  t  '..'«r/f.il 
Poena prlvationit non  babet  locum  ,  oifiitpe'!! 
iiBturixprcfla«'j«d.4*^led..7.io*>  <  i  f 


..I  •Ull..<..Mj 
•l.l  .f  . 


Aapccnacommtffipoflit  apponi  npp  rolucAtt 
iftafihDCDi  c«DrtMlib«  1:4.  i,4ca.iriiy 
n.  i8f^  .  •  f?i  •  ;.. 

loCepto  refcrvati  vo  pet^  tmponit  potfi^  «r>m- 
Diiffi  ob  non  lulwiimpeoiiooem  }n.  tt^^ 

Bafiiyfeuta  ,  qui  domciiD  «i^daoiiei' ne*- 
gat,lc cflcejuiEmfjbyteutam ,fi  de  mcn- 
.«tacio  fonviocatur^puniturpccnaCommiU 
6.«.d.«.liBa.«;«l«.t«te  6:ti&A.  4.  in. 
6y.  -  -     .  r  *l 

ExcoiiturautemiooromifTn,  fiid  otgetbona 
fide ,  putanafe  non  cHc  £m|;hyC6uiainr  taift 
doaiiOt.Md.D.6).  -  ^ 

Emphyteufa ,  qui  domine  petenii  ediriottem 
laibufDeatiEamimouiici,  negat  (e  ilied 
Itobett  jyDDitdryatMaliitf  ,  fiiicfalfi- 

tateconvioc»lUl.ift||J^ri£&.d4il.  ai. 
Et  idem  eftdeeo,q(ii  convincitur  occulrafTe»'* 

aut  amififle  dcinduflna  iuflruuentu  £mr. 

pbytcuticBin.o.ij.:  .  1 
Qua«)do  fubtmphjfteota  incidir  rn  pccnam 

commtflitaopiogriBiauo,  vcl  potius  £m. 

phjrteuiB  ,  qoi  tera  fobempbvtcuiicfvic» 
r  cpaip^iac  '{uicjim  peenam  e«|jA|di'?  wdtT 

1.       4.  n.  66.  fic  d^..(cd.  4.  n.  41. 
Qiiando  pluret  res  fimrdnc  in  Emphytcafim» 
.  it  quaed»m  e»  eii  fuat.dcicriaietD  >f  ittiU  . 
.  Eapbyieuca  detcrioraias,nequeexcufaturf 

k  laii  poena  ,  coquod  aliaa  melioravertc  • 
.  ajfiaPlWiiftDt^nicrlimaBiiB)  Btqoid»: 

fi  eaodem  rem  partia  dr  ter  ioiavi<|ti  partiai 
.  laviiotaverit  ?i.d<^  ft^  u  D.-4J'.  6cd. 

Uiraai 


INDBX 

Utrun)  qO:A)(!o  itlqait  lisUt  uromfruf^jm 

•  prepri«ra(is  m  Einpbytcuticc  »  cotup*^ 
tat  illi  jut  exigead?  •poeoam  .  cqttxHntlli . 
Tcl  potiM  ifi6  fnffiiua»  i  %'a.  -4J^ 

.:1liB0bjpibiN«rk<q«i  imqoifi^i  dtN)iino,twk 

U^fMbdiidj  ,t  0|>miUin*<B<'  nOn  «ft  t<jt\f(ukn  , 
.   nec  hub  ta  bdctdeeo«(6lvcntio.       ^  kSi, 

'Noa-in(jdie  in  cotibnufliMn  ,  qui  Eca- 
«i  pbjteufiiB-  «liebat  ab(qiie  conlenlu>idoo>j> 
novi  i^ficBoiincontineoii  rocup(ra(»iriti'd»  4« 

J$/potherah»  tem  EmphyteutlcamBbrqrTOn- 
•>  ieoludotnini  1  &  ablque  -ipe iuuooit ,  «tici- 
•tt.diilif  peliflliBOtfioBHritflllvv-ad  iioditionem 

lei  ptoceSif,  %.d.  4.  je^^^  n,  1 00.  ' 
liOCansrg  Emphyteuticioi  ad  longum  tempus 

•bfquecoolenludQattiu  i.xi«ii  incurritpoe. 

natn  coBUDifli.  o.  lei* 

Oppbllikilitj  Oifinvreflfndti»^       ,  8r  fbh^u^ 
• »  didarum.iri  LuGrantai  n.  105".  ' 
Uuum  rubeaipbyceudcnii  ifeia>£n)pbjieari- 
«•'«MMiil^iftohlMftt-tftmiiiViaAi^ 

pcc.iatatotnmiffif  n;  io5,' 
&  domiousrecipiat  laudemioiDB  vc^  iave(li* 
'11  >^d(redQivet »  poRqoeifl  HOVil  Ea)pb^ 

•  MOllfeklilDilittdli^^^ifiMiw^/riioVcen- 
lerur  rcroittere  paeaam  tnnmif&»%i^A, 

i'  k».  ^.T).  164.  •  ''  i  "  =• 

Eibpb/Tellfin)' «tf  HldOi/dottriBeosdliO- 

•«•^M^ptfSaniem  cuoi  foro^oaftnlu  uniui  a- 
licoat.»iii>cidit  iia"pa;<Hia  <oaKi»(&  pro 
|Mrie  alicnui.  i.d.4.ied.  S.a,  itfS.6c  'd. 

8.  fea.  S*"*5'4>  ^  '"^^ 

Si  Empbyteuta  voleni  rcm  vcndcrc  non  de- 
ouocicidomilfo  «efUil  prcuum»quo  illaoi 
vendie « iocidit  in  eoaiimitfom.  i.  d.  4.  ftft. 

9.  n.  1 9f  .-ft  d.  le^^^^lS4|I 
Escufabitur  auico ,  five  tat^n£ataiie«ti  ^ 

TeriMtecod»tegtf.d.  O'.        '  * 
Smpbyiefotb  hftb^of^hMiriem^fiiCiilrafem  •< 
lien<aidii  finnpbyi^urio  ,  inc>dit  in  com- 
lDiflum»fi|eam  alienet  in  pcrlooamaua 

r-  iifoMioi  d.4.lbd.^A.  1 9S.  «e«i:S.MA^ 

.  4.  o.  6yi  ' 

Pocna  coitimlS}  6b  non  fblutam  pidfi4if^m« 

S-EttfbjFieuiadomitem  deApiat  i  «ffiMiiia* 

dopcrlafiam,in  quam  vult  Emphyte^fim 
alieoare|cflcidoneam  ^alienuiio  eit  nuMa, 
>  8t  porel<dM«llioi  agere  ad  poeiMm^okllilP 

•  fi.».dji4lMl.i0.o.&a9. 

Utrum  dominus  recipiens  pcnfionrl,  p<ift< 
^  quam  fimphyteoia.ob  cas  non  U>imat<^ 
^  i^ieobaiiHiiacMiiiHHiioiftliiii^ 


JIERVM^ 

gitioni  oioiWv^lieft^ttor  nyMbOftittllr 
n)i{iefe?2Md.<S.fiiA»trt     j}. 'i('>r"  *' 
-ObqoltlliMtflQMt  MlEnipbtteo(l<*difq; 

domini  conler>rufoftatp<iina  commjflt  in- 

•  •  •  tiuvraror »  »ei  honib jttrMwer?  1.  dv  i*\f£ti 
u:  'giifivf^/A  feq»|.  ■  •  ^»'^-»  X''  i 
Ob  eenoitipnem  ^mphyi^wlti^y^-illMtlflllW 
'■  cOntfoftuAi  ablcjue  dooiini  conlenfii  ti- 
X^brtriom  ,  fi  litm  fit  co  oruatrtlktU<.pef 

tradftionem  ,  n6a  iocurrit.V#  ilPflHAaai 
comfliifli<ii>4b.a  ' '  ^  rtif.i  • 

Non  incidit  in  commiflum  ♦  '^fbi'»Wque 
'   ^iM  Gonf<iite'''ii»m^  Empi^yfWMKafa 

'  vehiftr-,  dt  tfidij'^i<bHdm4M*7Aio« 

•  ininO  placwrir  f  V<fl'itifi'  Q<ft(i^i^eani 
fibi  yelit ,  aut  alla  "fi^tli.  Ei  ^iO^  id 
Ct  tnieUigeodom  ?n»  41.    i""  3mu  tU 

Miqa6'4Mer  «IHiiMi»  iret  eft  ^dHitt  alit» 

oipirr,  •przterquun  cx  deieAn*fl«lD.in«ci. 
coaieo(ut.n.4x.-  '  r  '       -  r.  ;n'v./.",.  :4 

M^ttt»erteiheiwfEBl|M)>tiii6b)  aht^Htik^ 
i   iit  oxdrii  i  licef  ld<fldlt  doratnty  irtt ^uii.^ 

tOinon  inciditincofanni0t}m<ibid.  *^ 
Si  EmphyreufiiTeodtftir.  iutdOt»d«rf«bci»* 
■^-^  IttMlitegialB  «at  A|i^a  ¥ililb'H|i#|tfi».' 

nii,autdonationit,  tutlimili  »^dOmioibi]X 

•  •eqiHrlt,«tEcdcfii!^ei'IMiRib'y««b'ii<iii 

>  4oiBi0i<odfiwlib'llieidirj»B6eitfilta 

,  44>  t . ■  .i 

Qufli^etela  adiilbenda ,  quaado  BtApliytetira 
lem  eendideirtf  BedcfeSfele«kMfo  j  «te^ 

•  quamdominumrequififfel.ibid.  '  ^ 
UtniaHaeidai  tocoebmifliim  »^oi  Qnt  domi. 

oi  floaleBitt  ecadti »  Se  nadit  ittB^^pbjr- 
:  inNiiiift 'cttm^lMd  Vfiiffo 

-  n.  4.r.  ■■  '  ^ 
Utruoyqui  inconfolto  domino  Hibdir  Ein^ 

•  i'  fi^fi^mt cnttclMKHr,  coliMIMAr^ 

dai  in  commifiuoi  ^^lhR^j(iWfr''l«di  ttldar; 
•■ '0.^41«« lcqq.  •io-^L.t.rJ 
VniamuUidU  iii;  Ciiiiitiaiflum  ,V}of  1it«qBiit- 

>  -  l»d«#imiveb^Y  ^tildif  'E^hpta^  $ 

nisindiem.u.49.^'^'      •''0*itnu.  «yt 

Uiw^lidlllict-dMrfffam,  ^ttf  itiielftf 

-  («MWdomihi  KttFe^Mitftt  ti^dti;'c^m 
pedo  de  rttroeendendo  vrrbis  diredlit,Vel 

•  oMi^oit  appoOto.  £(  quid  bcx  viaa)t|p»t 
ai  Iiaedomini  dWflhfti  KlHftili  mmj 

QlitSlBpfenfteQfit  fiDoliciier  vcndidif » Cc  tte- 

didRfimtciiCeBiiiyiidi;esk4m^^ 

liilffii  i  is  eao)  fediitilat:  ft  flkft^^iiMltf 
tcmpuidebcat  ^^imere.  n  f  r. 
Utrum-aroittat  totam  Eft«phyieufirtl''»  qu; 
i>UiW'pima  ni  E«pb7teBlidB<^*ibi' 
9^ 


t 


Digitized  byGoogle 


I 


m^DEX 

•  confentu  domini  aUentVK  ^  n.  ^ i, &  feq. 
tJtrum  cxculetUT  ^commiflo,quiTciualici.a- 

vi(  iococilulto  dooiiiio  <gQuiiu«  efle  Eia- 

ph/icuiicaiD?  n.  f  f. 
^uidili  dubi(audopi«b«biliter»ine(Tet  Ein* 

),'byccutica  i  Citn  tflico^vit ,  vel  pcalioflcm 

noo  lolviiMbid. 
Poens  cQmmilli  •  ieu amiflidnis  EcDf  h vteuCi » 

iocuiriiur  ub  oricriuiationcm  rci  Em^>by- 

lcutics  culpa  EmpbyicuiK  (dAam.  £e 

quonodo  id  fii  iQicllrgcndum?  l.d.  8. ic£t. 

4.  0.  j6.  Ccq. 
UiruaiiocKjaia(,uiuifluiD  »qui  Goc  domint 

Itccniiaarbureshu^itcrsis  ici  Empbjteuti- 

cc  cxtirpjivic  j  &  v.  c.  olivetum  ,  velvioc- 

■m  eirumlocopldOtiivit  f  n.  ^S.fic  lcqq. 
UtrumEmrbyteuta  »  qui  dcllruxit  mcliorft' 

fncni«arctw5luiacida(iocommiflum.  lu^ 

Q.  60. 

Empbyttnita  neg«ni  qualiratem  Etnphytcudi 
laprxjudiciumduinmit  punttur  poroaco 
mifli  (li  Uc  fal(itato  convioca(ur,n)Ii  boua 
ida  tteccrit.n.  63. 

UiiuCB  ob  nan  iolutum  laudemium  incurra» 
tur  pornacommifli.  x.d.^.        4.  o.  40. 

,  &  d.  8.  ledt  4  n.64. 

Kon  poteft  cxdudi  Emphyrcuta  cx  caula  ia 
graiitudmit  i  quamvif  lecus  fic  in  vaflnjloi 
nequectiamo^eo,  quod  le  Etnphyteutica 
ada£kui  illicitoi ,  &  mhooeiloi  ubutaiuri 
Iicctwbb)ac  cauCaro  poflic  cipdU  coodu* 
ftor  ».d.  il.  fpa  4  n  6y. 

Utrum  Empbyteuiaiiicidcoiincommiflum  « 
amitiac  nphytcuOm  ipfu  juic.  x,  d.  8. 
icA,  j.  n.  66. 

^mphy  teuta  iocideni  in  comiflum  000  amiitic 
EmphyicuGm  lancequam  dominut  dcuia* 
rct  t  fe  veUeearo  poeaamcxcqui.n.tf^. 

Nemo  prxter  ipfum  dominum  pi^teil  commif- 
iumEmphytcuiK  obpcere.  n.68. 

Uitum  amiiicni  Empbyceufjm  ub  commif» 
fuo  fcocatur  rcftitu^re  omnei  iru£lus  pcc< 
ceptoi  ^  die  comm  ifli  j  vel  (oluffl  pcrcepcos 

.  idie,quodpminu9  dcciaraviC  lcvcllc  etm 
poenamexcqui.  n.  69. 

Uttum  6nita  Emphytaun  propref  commi(<^ 

(  funf  poilit  dominus  cxpelicre  EmpbyteutS 

'  propcia  autboritate.  0. 70.  Cc  lcqq. 

Jui  exigcndt  poenam  comoilfi  (bli^o  duraC 
pcr  quinquenium.n. 

ILJtrum  iuiexigendi  poeaam  coromifli  tranlcat 
adhxredei  domini,  quidum  vivcrcc  dciU 
la  noo  cgit.  n.  74.  &  icqq. 

Vuum  quando  ncn  compctic  aAio  ad  p(r> 
namcommiflicoQtra  bKredem  commutca- 
tii  ,compecat  raltem  exccptio.  0.  84. 

locideoa  iocomiDiirua  oob  libi  uocuiUs  fed 


etism  IttcccnbrtbiMOOcatlnl  ftffi  { 
Mintu»  bi  cuxorii  coafcolu  putcftcooviif^ 

tum  i«raiitcre.  0.  86. 
TutLr  minoru»  £c:  py jdatua  £tt)<£|e 'p*tcft 
icm  ticte  (Oinmidum  »  in  qMod  inodic 
lEwphyfeuia  ipfiui  loiiiorti , .  «cl  £cdiij^: 
I    poicft  autem  minur  ,  ^  B6cVi(ia  reflitui 
advcrlua  caffi  tcrDifljonc^). U  iieiieocm 
lentiai.  cod.  it.  86.  ;  ;.  ^  . 

Qjclibct  raului etiam  colortta  |..ru0icita4es« 
.  Cuiandum  Emphyteytam  a  i&miflb.n.Sy. 
Qui  vendidit  rcm  Emphyii:uticatni<ricquiluo 
dominoyvdaliquibuianaitpcoiieDcm  noa 
lolvic,cuffl  meritudubii;ircti  an  rea  »  vol 
cooiraflui  t  cx  qup  teocbaiui,£Qct  £  mpb/* 
teuncui » vei  ceniutht ,  exciilalur  k  com« 
,    miffoflicct  nndem  probaium  iwciii»  con* 
tra^um  cflsEmpbyiieuiicuia.  ibid.  ^ 

..1 

Pckna  cooventionalis  noa  imponitur  incoti» 
penlaiioncm  damni » icd  ub  cu)^m.  < .  d.t. 
11. n.  186.^ icq.  ,    ,  .'} 

pa^  j,  quibui  p<xofl  con  vcnlionalU  iMponlruf 
oon  1  ol vcnci  (^*j«o|itatcm » ccaitAtuc  uiyra» 
iiM.  D.  189.  .  '  j 

io  ioro  caineii  coolcientia;  imponi ,  8(  debert 
potcU  cjuimodi  fix^  i.  d,  x.,lt/^,  owd. 

^t.  ....... 

Ex  cooflitutiona  Pii  V,  non  potcft  ■pponf 

poena  coavcmionab»  ob  mor^m  folvcndi 

pcii£ooem.  Et  quemodo  id  Gt  intdbgco* 

dDOk^  i.d,».iifti^.4.  o,  46.  iBc  icq(|. 

...  /..  .■       •  ..'  r  «(..■ 

Tamtm.  . 
-      •     .    .  ••  .•; 

i'  .-  Vide, K*ritfr*. : 

■  ■■  ..   ■  .        •■ .  •.'!•!■  :[ 

(i^afipofl^(SQuiiUtdDmiDiiac<)Oiritur  eitpa- 
.  -  (ieniijcjui  ,ad  qucm  rei  Ipcdtat  quoad  dot 

mioium  diioi^uai.     d.  i,fe^;i.oum. 

IX.  -••....  •■•.,,.  ,-. 

Quamvii  ad  »c(|uireD<IaB  qoaC  poflelSonem 

aiicujutjurii,  ut  uluafruduiilrrvituiis.jcc. 
.  requiroturicicntia      ptiian(ia  veridoroii 

oi :  camco  G  q^ii  babeat  tituiooi  k  icrtjo  , 
.  qui  oun  fitveruf  dominus  fundi,  acquiric 

quafi  poflclBonem  iiliua  jurit »  iiiudqu* 

pfcfcribcre  poteiLo.  40, 
Pyfleflbr  Qiat)B  hdct  repctit  aliquaiimpenfaiia 

re  aiieaa  fa^ai ,  lc  quic  ills  (juc  ?  x.d.  |« 

fe^.  i.n.  iS.fit  19.  ; 
iiabeat  lex»  U  praxia  Loiitaot  circa 
;  xepcteodM  B«UiBfttioac»  uciici  b&n  k 

poflei- 
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Qiiid  poflclofi  «nilae  fidpi  fiinrfilltlklft  .fcUct 

impenfa»  vdiipruariajpibid.  . 
Po8efforiba'a«lljetren»atfliiriiS  ftllkoeiili 
■  (olvcndx  funt  raelibrationcs  j  qxiuinti 

fecic  1  fi  itoUt  cu  «bradcfe;  i« 
'  (e€L.  X.  n.  04; 

Uirum  poffeffor  bonz  fidei ,  qtii  non  habi-lifii 

•  jojinre»  po(!jtrepelcrcimp<rnfaf  ncceffiri- 
as  fiidaiinre  I  quc  tetnporc  rellituciooii 
fam  non  extant  ?  a.  }9. 

Utruoi  pbflefluri  bonx  fidel ,  jMftquam  r^tid  1 
fe  raelioratam  domino  redituit » competac 

'  iAio«d  evrgeltdaiti  «Eftimationem  melio^ 

'  =  tktionum.  n.  4.8.  &  (eqq. 

Utrum  pofleflbr  bone  fidei ,  quioHo  rcni  re 
ftiiuif  •  tendiitir  ciimpienUte  tiieiioratiooei 

•  Kef^aMCttm  ftvAibuii^inM  nrepcKi 

pit.n.  i4ft^^<l*  ,  ' 

Quidcunfideraiidu.m^iilpdncHbi-  honr.  fi  jei 

^  non  cenfektut  «feftue  ditior  cx  frut^  1  bui , 

^ggot  n n  peici|Mi.n.  jfiittti; 

,    Vide,  Eceit/k  ' 
trdfinftHi 

.    tindive  juci»  ftadiooctil.d.  I(kd.i4; 
n.»36; 

•Quilibet  Ccnfoi»  ttiail  tdliftituhM  f^tllti* 
iniib  f  dlanttMai«paCMi««tiilgui  psrpiflh 

fcriptionem.  n.  1^7  .fit  fcq; 
AQiones  realciprsrcribuittut  teguUriier  Ibil^ 

gotcWpoM;a.i^^ 
Ail«6l  qua  rfltione  Cenfui  ()faiftrIp{iofleejttili> 

guatur.  1 .  d.  I.  {c£t,  14»  ttie  ptt  totj 
y  (f  (im  lizresdehfHAi  iqui  rem  mila  fldfc  poP 

iedit ,  pofTit  earo  i^eDD  pr±icr»bef£ « fl hafaeaic 

bonam  tidcm  4  flt  vclit  prsiiuipcioncniili 

incboari .  n.  «49t  6c  ieqq. 
Aftiopcrlo«il«  ptBicribituf  rejtularitef  (p^ 

llo jOiatlnorUttl:Et  utnlm  ad  taiem  praefcti» 

ptionem  Ot  ncceflaria  booa  Hdcs.  n.  i6 1 . 
Ad  pf  a^fctipilOnem  )o;annorum  rionrequiri. 

cn£ticol«lLlk.%<$ii 
'  An  cxtindla  pcrprxicriptionrrrt  «dliont:  per« 
■  .Jonali » cui aeceffic  h^pbtheca,  exttngu** 

CureolpfoObtig^tio  liypotheae.  H. %6^:9C 
-<eqq. 

'*  Quid  de  obligatione  fidcjufforif ,  quando  de^- 
biium  pcrlonaie  »cui  accedujprclcripiione 
*cl(ting«*itur.n.t66. ' 
<jSeolot»<t  )tira.poblicaqudnto  ferhpo^e  pfas- 
icribantur  conira  Eccltiiani»Pitacipe0l|fC^ 
'  Cxvtuiein»  a.  167.  .&  le^' 


Uirum  prjefcHptld  estinfii^iifunuiiilrMB-, 
enum  procedat  adveffus  ignoinniiByil.'M^ 
i/j.cum  fcq.  fit  rt.  17^. 

Ad  przlcribendam  extin<£»ve  «^{oiieibfriers 
fonaledl  ttoll  kcfoiiutuirtliqiiipo0iDlBo.tl^ 

Qoiddipf^cripillidnbjkliiiQi^i  a^itihiire: 
•iif.n.i76.  ' 

Ad  prajfcHbendjlhi  libcriifldnciij  i  cfen^u  » 
requiritur  qupd  przrcribcat  bona  /idn 
ij;norefcenlonl  deberi:  bdil  icb  '^rii  M 
prdisicribendam  iibelrationem  k  (erirttii<* 
te  raftici  ejus  igootatio  rtquititnir^/iiiiii» 

Propterjuftan »  fk  pfobabiiciii  igno^&tiao^ 
■  tancfdlturreftitulio  adverlus  przlcriptid>' 

iiem  i^i»tflal  ia.  Vc!  4^9.  aniloruin.  o.  xjft  ' 
,  lfcx.d.  i.led.  t.n.^n; 
Quandiij  taliiriinitutiocompetac.  ibij.  ,  ' 
UtruntprsBfd^ifitor  teneator  ante  fententiaiS 
'  Mlitdcretetil  itti ,  oxi  pfopte^  prbbabilcsl 
'  ignofiritiabt  contpetic  teftitutio  advcffii^ 
.  przfcriptionem,  i.d.  i.  feft.  14..  n.  t^o,  , 
Prclaiptio » u6i  eft  petfe^ » taoium  tribuit« 

quantomexptefCieooveaciocniDtMBiiibui  ' 
'  tooalifatibus  faeGelltrt|i.ttibaeiiL  i: 

le£(.  1.  n.i^; 
PrxkripHo  alid  efl  Ibngi  iempdriii  >iis  teni^ 
porit  fongifGmi.  Et  quid  ed  tttfcmque  rej 
quiratur?  t.d.  l.fcft-i.n.  35. 
.  Ad  prsbicttbendac  rei  immobilel  fcbficr^ 
privMdl  finfc  citttld»'  fofedt  Hgilatiiitf 
poflefDo  ciiHi  bona  fide  pef  ,|o.anQ(^' 
Conira  ^cli:fiam  fuffici^  brdinofie  di« 
^pofleffio  pbf^o.  ftoadi.  AdTcrfui  fic^  • 
tlcfitfll  Teto  Romiidiin  reqairitut  pofl^dffi^ 
6dltdd)  annorum.    Ec  adfcrfut  qoeR 
diai  celiglooa  rcquifuotui  6%  ciuiiA 

.  .  ..  .  \^ 

QiicotbrefflporejatEmphjteflUc9i|it0t|qpi!  ' 
d  ileprcfcribaturcoottia  prTVaiait.felan^* 
tra£cclefiam.o.34.  ^feq*  .  , 

Ad.  pmlintpcitfnefli  qitadrigeiitiW*  ioattf 
Ecctenara  hon  cH  ne<feflariM' titotoi»cd4 
fi  inillifCA6bus»  in  quibbi  ^ui  cdtnmm 
nfi  priffcribcnii  reGllft »  cut  vebemcni 
praefumptio  mala  fld^  ioacm  cni  bcbei 
tur.d.gft. 

^08  canonicfltil  retitovcai  praifcrtptioacai^ 

*  quadfagcodciem  "fine  titoki  cdnm  ^ 
clctiam»  quandojus  przfcribenri  fcfif)i(a 
nuitstipatitur  limitationa»  quaruhi  unct 
cft,  ut  prucedati  quatKio  jm  ita  rftfiflic  praeM 

*  lcribeniitacpiaiilliMlrtdiibfllopoffidaB 

ri.  n.  |6. 

Qucnd</  qiiii  fe  tuetut  przfbriptione  trice<l 
•  MliAi  vd  ^iicdnigfoflni,  iacifiboisafad 


r 
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iiU^Qfedir>  ncM  rrquiriuir  ijuo^ 
gvtijilMlutn,  f>eque  ei  obeA *  (iu9d  cit  • 
'  'wropr«»bctMeaA.iMRik4iHiifle  litutiua» 

n.  j7,  8c  (e<|- 

pC^vfTiorreai  )o»  ^(ipoium  oon  {olofn  puT« 
gttur  praefampiio  fnalc  pnefcti^tio- 
^((niaipfldtraihtlcil  boaieliUet  praElttni*) 
'  prioindufitar ,  nili  cwidemrr  contlct  dc 
jBal«ii«ieiaut  veiicmf  akU  liii*  iitprzlum- 

I us  pimph^euncnm  ,  &  reudalc  iarc  hominit 

(irivaii  prctaibtf otell  tine  iituiOf  non  to> 
umft^vfflut  iptuln  (iaaiinttnf  i^r^iim» 
"■'-ftiietiam  aiiverCut  privtittoi  Enpbjira» 

U(D  I  ▼el  vafl)di«im.  n.  ^  ^ 
^idquando  ficdciia  eik  tkunjoa  dircdaa 
Jgmpbyteim' fci*  Ineiii»  «ut  4  cpaoni^ 
•  ibi<I. 

Jkd  prc^criben(]u(D  ju^  Empbjieuticum , 
^  |fv$i>icad*crrtttpv>y<M^p€<^oa^»cvini 
y  ,  |ti«lpiidcboiMwte»luftciuu4leGB»Moi 
'  inier  p!x!eQitt  i    to.  noter  «UnuKt*-  a. 
'  4X.&rea        .  ^ 
IfjtkoineiPtvrtt  uifeadoilitjDitoAblqocco^ 

icniuderaioi.nf  43. 
l^phyteufit  de  providcntia  oonctflii  pro 
pertonia  certiit  non  poteil  prtsUribi  id- 
vwfiif  f«««elioKf  t  ficw  «ccmuacaittfr  fu^ 

jtlliier  te  (}gu  tuetur  prxrcriptione,  aliter 
pttpt^iliipftaoeitruUalt^ati:  &()Mcinier> 
«oliini.difiemiiB?  «.4.  uMl ^ n*  49. 

%Ci|68|ec6(efi|(U«ioiitul»pral«upcif9ii? 

{Qjiod  6t  c&  Uculuie ,  iHia  pislaibifur*,^.  d» 


«!^^iidopr«ftattonea  anmue  prxlcr»» 
^  barirurcxiindiic  umca  prxrcriptiooe?i. 
,  d.  %4dSL  14.  n.  xx6.  &  leqq. 
Snde  ciian  t.  i^rgMc, «( v.  Br^nmftm*- 

Prafnmptt}. 
Q<il  pofledit  £mpbjtcul>in  pcr  decenoium » 
^ .  io.nndotocoeo.ttiapo«e  «aifonnempeoa 

fioneaitprsfaniiiatdeiaiebabcfa  uitu* 

lum.  z,  d.  I .  ic&.  X .  o.  xf . 
Qtioaiodore  quti  tucii  dcbeac  io  poiTefltonc 
. .'.  £mphyteuuf es  prcrumpriaac  titidi  •  .co 

f)Uoddiu  eam  poilederit,  lolvendo  uoifof^ 

mem  penrionero  ?  o.  44.21  ieq(|. 
iJbi  egitur  de  magao  prsB)udicio  t  ooa  pn0» 


pcri  adverfui  lolom  patBmtc»  v  hcnt  itl. 
ton  adya^uf  pi^iefitera  tiuiuit  facien'^ 
■    J&em , m  ed*crfut  feiTcc»cqi»  f d  recipiiyt* 

Ut  c>j)iaturptslu(n^(io  tu(»ii  fLmphytetvi- 
.  <i  I  opuieft.atGayittec  iotiftain      unifor*  ■ 

m .m  penfioocncx  ccf t. ,  &  lpecittc«<^la 
.  E  nphyfcoticicooirailu*.  n.46.  .  j 

Qmi-I  tuaic«a;»^uicoafictfi|ut  {)tc^uma|urfiH 

ctam  Mdb  fohiiiMmBes  iti|i<;aMlii?  0,47. 

aileq. 

^k^quiialM^d  Bnnuufnroluit»  nulla  ad^ 
.  ),;4taCiuia,prKlumiti4r lituluiearuroprK* 
.  ftatiQaiim>qu£  lolurxfuiU,ji)on»uteai 

titulus  ,rxquo  aiiquid  ip>IWM|lia  debim* 
tJt.  n.46.    .      '         ,  ••7 

FloriaiiifDiatciattiii  ^•(ettimii>r>oppiH 
nendo  ptxicfipiMacm'»-vol>pnilifmp|io>.. 

ncro  tiiuli  ^ll  gati.  F.t  qumddi«nmM»ia« 
,   iircedani?  n.49.&  feq. 
Qii4ndoqpaieri«ctttslia,ut  in  ei  jotmfiftat 

pra:(cripiioni ,  non  lufficilpoflcfiBo  brcvi> 
orijt  lempont  ad  praEiumcoduro  liruluma 
ttuamad  pi^elcribendum  rtli  roileria  1 
Kcut  diceodum  ■  ^ttando  jat  Idum  noo 
«triflir.  n.  51« 

Qu4ni visi«d  piKrcribendam  Emphjrtculim  ii* 
iietiiolorcquintiirmi*4r  polKmo»  quam 
detennalii  ,ca  tamen  ciim  prorlUiioneu» 
niiarmii peoiioaia  fuiiicjc  ad  prxi  n>en* 

'  d6ro  timium»nifiGt  «ehcment  pia.ium* 
piio  incotiirailom.ibid» 

Prxfomptio  tituli  Emphyteuticicx  difla  po(» 
icQione  dccennaii  lucum  eitam  habtl  ad* 
«ivrm  Ecdefiaiii.n.  ^^). 

Pheromprio  confenlus  cx  diuturnitaierempo» 
rianon  tollitut  pcrhoc»quedtiiiHcun(en. 
fui  noo  apparct  io  fcriprura  contradui ,  nifi 
quaiidoconicnius  inrcri  dcbebac  Mlip% 
fcriptuQu  ft^  di 4.  ic^   0.  siidb 

Tnhmk^  ■ 

Ordinatio  Lofirana  requirent  probationrrfi 
per  fcripturam  *  non  excludit  probauoneia 
per  prttlumptionem  jaci»»  vcl  coqfcfiiii^ 
tttm  partii.a.d.  iJie^  ^i^lf  Ad^iift» 

.  S.a.idd. 

Plpipintoria  caatiadbi,  &  qualint  iUi  iobm* 
.  Koc,  poffuat  probari  per  tetm»  Itcet  pco- 
bario  ipfiutcontraSui  non  nifi  p0  icripuiB 
.  ramadmitutur.  eod.o.j6d.  t 

Ao  pmdigui  poflic  nominare  ati  £mf>b]r(qi» 
fim^   d.  6^  leOt,  %.  n.  30.  imii&ve. 

8iniQciioaippiRi«»  poMi 
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T,iHjli.dcfeode«di1ldefcAa^.  ^^^^ 

UfTumpupillu,  poiBr  rtominare  ad  Eopby. 

digcaf  p«p."«»  authoiiww  lutoitt  »ft  dcj  . 

.  CTcto jjJicis?  n  *'-  ^p-AMi, 
pttpillusbabcn,iii*(»traoatu.  f»*^f 

ibid.  .li  * 

Nominatu.  «d  ErDpbytcuGa.  i  pVpaio j  ct,, 
nater  pup.Hariier .  IttbftUoewi»  «cludit 
Ufticutooi  A  ftlcBeffione  Bmphjrwttfifc 

PervciltnteWpilloid  anno.,in  quibu.  po. 
„ftoo«iM«  «d  :E«p1i7wi»l»m;«p«.t 
»ominerio,qu.mtttier  iwmiin*  .ipUuipu- 
.  pUti&«ti^*bid» 

QU«tidoadelM)uem  lwx«aiofiefa  in^ 
■<;iWr  perlona  habcns  catam  ali- 
(juam  quaiitatem.ihtelligitut  dc  h»- 
benie  cam  qualitatem  vcre «  ft  ooo  pef 
fiatonem ,  «tit  itpfsfeatitiiMMn»  %4<1*  f • 

Idfecoieprobatur.i).  lox.Sc  107. 

<^Uandoh«resrc(lituciw  booa  fideicbttlmiflt, 
quarttm  TrcbcUianicam*  vel  r.-\lciJi»ia 
tetioai  «ooocomputatince  deJucit  illam 
cx  Erophyieuri  non  hsreditaria,  in  qua 
dcfuniio  fuCccffit,  fed  tantum  ex  boaish«* 
ftiuari]..  x.d.y.lcct.l.o»4A' 


RE€OgoitioCcn(UsqucTnodo  jefasbest? 
i.d.  t.{ea;  li.  19«. 
QuiiafftquiiJf  poficfliuQa»&/*r  cenuwB 
.  tnteoeaturiccognolMredQminttmCcnlu^ 

ibid.6tn.199; 
Ouando  oan  conftat  de  titulo  p-iio»oTdia- 
•  hCenfusfan-Afc.qjrftatiooeopee*!  polfcfc 

iori  rei  cenfn«„quodiplc  ivc!  cjjs  prasde- 

1  «elfoiQmlttm«wgoo«^t»\^  «•  * 

*****       •    „  ,  - 

;  J,-  .   .      : :  jii, .-  .      '  '••  ;  •  r 
Heiiiysnnno»  %^  l<WgU3i  rcmy>os.  fcu  atl 

••»:4i«o»i»»*«i'*»?^«*»  ««^"fciff.^ppMm 


mobi)!i :  fecusfi  liati^liiittll  )lfilplll»-4ll{ 

d.  t.feit.  1  .n.i. 
tJtrum  EmphyteuGjpolTtt  conditui  in  aa- 

ilOtireJitibu5?x.d.2.  fcd.  I.  n.  5-. 
lo  annuiiradttibaipoteft  coUecM  leadflai| 

ibidi 

k^utHgiHi 

tftiaro  Ernpiijrtottni  fild*feii  feiptit)]ldl»i^ 
■Tulgo ,  Kegueii^ot  ^qm  eliam  f  andi  patri- 
moniale.t&  (jr^dia  Tc&igalia  dicuotur  ^ 
poajntolientri,dominolmqoifiio?a,  dd; 
4.  lcfV.  7.  n.  154. 

Jljulmodt  bona  Emph/tcutica ,  netbpe  Rt*, 
£«€ff^«/ ,  fpecialiter  io  hoc  r«(^o  t«ofico* 
niz  prohibenturalienari  in  Ecclcfiii.,  6t 
in  perlofu»  EcclcfiaftiGWtk  iad|aBft«l^ 
ibid. 

fteguia,Qiiiiscit,conlentire  vldctur)  iiba 
lulumbabet  locum,  quando  confenfaf 
pirodcll  tacenti  ,red  etiam  quando  eiicvi'* 

, '  miMtct.«.d.4«lefti  8*  n.i6|* 

tLrpikrts,      •    ,  •  . 

It^ialrm  ^ffliliter  probibentor  i  hc  rcs  /tii 
Inooetterij  dUoinodo  alienenc ,  extra  eaiut 
3i  |ure  permiffoi.  1 .  d .  1 .  fccl.  5.  n.  44.  r 

t^ias  pQcnas  i.icurranc  piaelaii  regulares  ali^ 

^  cnanics  bona  intmobilia ,  vel  mobilia  pre»] 
iiol.t  iuoramconrciituum  extrac;^!^.  2)0« 
rcpermitfbiP  i.d.  ««n.  t8* 

titruiti  teiigiorus  polUt  nominareadEmphy^ 
tcufidi  i  qu4td  ante  profcffionem  l4bdNm 
'  x.d.6.(ca.l.*iiri».et  leqq^ 

SimorimBili  lt>tt  proleffiooetd  iibminaveraf 
]  rft^ocabilitcrad  EmpbyteutIm,potcft  po(![ 
profefTiooem  levocare  ilUm  nomioatio^, 
f)em,&  aliam  £iarct  iM&  iicmonticlla} 
.  OnlioiaMtiooi«iii.ii.<ii 


JtQoMit  / 

Atilrtuiiih 

<  '  •  ■  ■  ■  •  .  ^ 
ijjjrid  tri  LofittoiaobfehreMrj  Ird  oUerjriA 

:.  dcbeat  .quando  Emphyteu(istflflb«ttor.i|^ 

d.».fca.x.n.il.ecleqq. 
Vtrumquandp  aliquit  Kawi.luomfioAiaf 
„  pioprictaii.rci  EiophyreuticB ,  ei  cooipe. 
tat)u.rffftoViii)di  EmphytcuGm  finitam  J 
Tcl  potia.prQpfietario.  x^d.^^k^-^-  t . 
Uoi»  teoCtO*  Jmniqoi  mnotare  Kmfhfi 
^,.,mi(im»  quando  finifa  efl  prrpter  com. 
*  "miCtum,  vclob  Iibcram  rcnunciatior^cnj 


tjtnt5T3!inf*a1!)5cafib'Js.  z.d,  /.(cfi.i.n.t, 
CJirura   ti^neatur  doxninus  rmovate  ^m» 
■p^ye^iGn,  qu^ndo  ft-iita  eftubcxa£>at 
j{encr*rron«,feu  virts,  pro()uibus  con- 
:  ceffa^rf?  1*1  x;  flt  feqq. 

'Coinmunts  lcntenria  iiffirmins  poffc^com- 
pclli  tlofninuro  r^cnovarc  Emphyicufim  , 
•  Siram  o^F  eia^ag  gcfrciJtiones  proccdtt 
'  etiatnin  ]*mpbytcufi  Ecclcfnftica,  i.d./. 
■«  Iet3.  . .  n.  y. 

IProcfflrtqiroquCficet  dt^minusfibi  velit  EiXK 
,  ghyteufjmretincrc.  n,(J. 
t^tfuiircK-^m^proccdar,  qoandodominus  Em» 
■' pbyrcofim  (Ibi  vul:  rctincread  iubventco' 

doAi  propnii  nccediraii^bus.  o.  7. 
Vtfum  erlitt»  lotutn  hjbeif  .  t^uando  incon- 
ira^u  £  npbyteunco  acjpofira  ell  cLulu* 
la  »utfinitis  ^eneratic»n]buf»rcs  ad  dutni^ 
nuot  (eVeriarur  libcra ,  &  fme  ulto  im- 
pe(iiiacnro,TelaliaGmjliicFaufu!a?  n.  8. 
'  9.«  lo.finc, 

RenoratiorEit»pbyreofisdcb-rur»  Kcet  rtollt 
melioramcntfl  in  caGnt  UQta. ,  (cd  fatised  , 
quod  dct(rtora<;i  iion  fi^.  n,  10. 

^auUrenovationis  Emphyicuricv  efl  valde 
favorabititt  irii  ot  pro  eajusin  tecoQipc- 
lere  videaiur.  n.  1 1. 

J^Uirenovarionispofitt  Icgari  in  boc  regno 
Lufitanix  j  dceicuitale  jus  lcgatum  cft» 
cotapetitfci  vendicaiiojflc  bypoificcsria, 
t».  II. 

Qaibuspeifonistalejuslegiri  pofTit  ?  ibtd. 

^Emphyteuti,quicrat  ultima  perfona  irt 

^  Etnphyrcafi  nominaiionis  fucceBTorem  ho> 
inineiiniurcrcno<7afionij.  competit  no- 
iDif4»topropTia  adtin  .fld  illam.  Ei  poicH 
talejustt>ticedi^  tall  Emphyicuta  ctihm 
pcr  iiifldfn  rntcr  viVor.  tbd.  n.  1 1. 

li^gnatosprrtsci^for  ortiriii  Emphyreorarprac. 
lcndcns  rcnovlifotiHilElTiphyTeufisfinita: 
pcrti>ittiturin  Lufitfliija  captre  iltiui  po(. 
kflioncia,  ncdjCogitOr  ciro  dcmittcre  Jo. 
twno  •puflcffio/icrajngrqdi  yolenti  ;(|uam- 
Va  df  rig^  jurik  ^hadVfncoduai  foret, 

Quibuscqmperat,  acficri  dcbcat  rcnovatio? 

X.  d .  7 .  It^rt.  t .  pr  r  f or. 
^cnovano*  Einphytcufjs  non  dcbctur  tiifi 

pcrk).'.ir'b»benrtbus  qoaliratcs  rcqui(itai 
formarn  invcff  iturx ,  fcu  prima?coni 

CLfTiohisiita  uf  fi  Emphyreulis  nonduoi 
t.  itBet  Bpita,  in  cam  cfTcnt  iucccffuis  jtixta 
'•  'forraam  inveiffitarx.  n.  14. 
Si  Emphyteufn  finiiur  ob  caduciratcn ,  eo 

quoddeficianti/,pro<)uibos  conccfla  tait» 
'  ^iemini dcbciuf renovatio.n.  15. 
.(i^uaudoEmphytculu  iuit  nnccfla  pr(»^tj 


ro,  &uxorc,&  oiio  f5Ki>;  ^em  oltiftlfoi 
eotum  noroinairct,  nemini  dclxiur  reiio» 
vatio  ,  G  ilfe  blius  poft  adcpiam  Emphyren-  " 
fimfmc  libcriideccdor.  Ei  quoiuodo  i.(MnW 
tcllig.iiui?  n.  i<5.&leqq.  *  '  - 

Cuicoropctatju»  renovatioDis,  qu»ndo  Em. 
phyuufisnominaiionispfo  irjbus  pciioni» 
■'«rohceOafiniturpcrroortcia  ultynx  perlo*.* 

•  nxt^n.  i^,  , 

S.i  Emphytcu/is fn  barrcditaria,  nemo,e«  fioi- 
«•a ,  pottft  pctefc  rtnovaiioncar,  niJi  fit  bae-* 
rcgultinn  pcfltfaorn.cjufque  hsertd.iaicia 
adeat.o.  ro.  :.  . 

Uuum  adpciendjm  renovaiionera  Fmphy.' 

lcufis  non  barcdlraria:  rtqoiraiur,  quod* 

petcns  fn  b*:ie8  ukirai  poflcfloris.  0.0,1, 
■  4<  feqfl. 

QuandoErapbyteufii  fuiP«ne«fl«  cum  fa. 
cultiite  nominandi  quan\libci  pctlonamt 
vcrius  videtur  non^bffcpctcrcejtif  renova- 
tioncm ,  nifi  qui  fiicrit  hxrcs  iiliitnl  poffcf. 
foii*,aliam  Vecaulam  ab  co  habucnr.  Ec 
utrutn  in  h«c  calu  lufliciar  efle  harctlcni 
inftitutum,  licet  hacicditaiem  oon  tcce- 
ptctfn.xj'. 

Si  Emphy  tcuGsfucrit  ftropliciter  hxrcditaria; 
compciir  jusrenoviitionis  (olis  hxrcdibuf 

ultimiEmphyteutas.cxclufisomuibuj  ali» 
js,ciiam  coftlanguineis.  n. 27, 

Id  veto  tcropcratur.  o.  j  1 . 

St  Emphvtcufis  fuerit  harreditaria  mifte,  ut 
tonceOa  prodcfccndcntibus  bscredibus  ,8e 
ultimuspoflcflbrblum  rcUqueiit  barcdcj 
cxiraDcos ,  non  competit  renovatio  taUbu» 
hxfcdibusextrancis.  n.  i8. 

SiEmphyteulls  fueritianiumde  provideniia, 
tranfuoria  lamen  ad  extraneoj,  ut  con- 
ccfla  pro  iribiis  pcrfonis  cura  libera  f*: 
cultate  nominandi,  compctit  renovatio 
bxrtdibusultiwK  pciioha:,  licet  fint  cx- 
tninei.  a.i^. 

Ncque  ofJortet ,  quod  illa  oltima  pcr fwia  Bht 
pbytculimraciioravcrir.n.  50. 

fiitamendiaaultima  perfona  jui  rcnovatit^ 
nisdonafl^et,  autlegafTct  ajicni  non  hKre- 
di ,  tah  donatario  ,  vcl  lcg«ario  compttic 
rcnovatio.n.  }t.  j, 

6i  Emphyteu«isfit  deprovideniia,  quic  ad 
extrancos  tranfirt  non  poflif,  compeiic 

•  lenovatio  folia    conlanguinei»  ultim» 

perfor.x  babentibus  qualitaicm  in  iove- 

•  ftitorarCquifium,licet  bKredes  aon  fini^ 
0,  p. 

Quand*»  renovatlo  competic  um  fiiioron» 
ultimi  EmphyteutK ,  i||e  liliuicserefispre. 
ferendus  eft,cui  prer  i*m  praclegavir, 
<iu«»  noainavit  in  jirt  xeaovafio- 

ai>s 
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afiifOteftqueei  aomioAtio  Beri,  tain  pcr 

tcr  »if o».  n.  jj. 

S*  iMMm  «uUua  ««  6lgi  poBiiiiiftt  t  pouft 

^uf  reaiD7«re  •iliiflipriiEler«cid9  lioBiniimii 
.  ni«ioulQ,£c  janiofcra (cMiori.  n.  54. 
Si  Einpbyicuiji  •  cuj us  iqiuv^up    ticcur ,  er^t 
:f  OMlfiMrl  «4  fmlllHt  lili  fiiii.ilu  priMl 
4C{)Utr4ntifl  I  CUQC  <}c(icicntiiiMMfiliji  olti- 
ini  £bphyteu(s  1  cuspEii|..jiitiJKtiPWii* 
onit  prosiaiiori  coalangidtttoi.  Et  qoid» 
fi  fioiplyraMiiMMBi  fA»  pmioimf 
n.  jy. 

Q«til  «iiMri ,  q4i4nd«  ultioui  £i8pbjrt«uui 
deleiodooti»  reUqnii  ?  r>. )  6. 

JiiflimetiD rcoovafiuoii  £mpbyieuni  finirt^t 
noadiriditur,  n^quc ad coli«tion«n  «(kiu- 
jcifui'»  Ucet  £aipi»]ncurii()ili«flftc«iiifido«i 
cSitt  finita  dividenda  fiiifln  il^  cftioia- 
tfainier'      "  ~ 

QguidD4idMr:|«i  NnoNiiwfb 

pro»sieri«»a(«ngiiiAco«  »n  fit  inietiigen, 

duo  deconranguineotqui  iii  d<  laogfaiat 
s  v||ri«Hftc<|juir9cuui  ?  o.  40. 4e  fe^ 
Utrum  iui  renovMionitcoispiiaii  pmsidua» 
r  rief>n(«ngtttnflO  fajCt  ab  cs  rcflonciari  In 

jraooinin  liifldlif « ia  pirtjudiciii^.aliocoto 

pfotj«MVMil/n»4%. 
U«nifl|>qii«adoXiafii)p!iolifi«iMailo«tiooiies* 

Cin^uuur  «eo^uol  poflcffor  decefferirt  no* 
»-(piiBi  sd  Mm  awnjjiota  •  dobcatuc  reootflc 
i'VfSmi%t^*>  <  ' 

U(n)mqn»odafei£niphyteat4C«ent  (ohetn* 
.  pk}rteifticiiu«4(  Jiinpbtif nfiaoigiraric  ob 
jiaatm  g««^nilii«iBi  I  tibflflioi>i«—iflc|» 
facttiflnbfeaEnphplflMi»MUil«Mflif« 

Hiruai  rena«Biia  £inp^r«eufiueaip«t«t  «m* 
« iiirifiof|0'fii6fl«d«MitolMM«fl00oflflito«ifi 

<^Mai  rcnoratio  «occ  profiefiiDnein  Ipefta' 
bat|  Tel  qui  crat  oiiun%  perfoac  •cojufl 
« ^  iM^lEiB^h/fleafi*  &BiM  «ft.  0001. 4f^ 


«drerfot  iapluot 


Htoaovatio  noa  deheturt  «ntOqMm  fiapb/* 
^fJicafieyacei  >jcUca  perMnaacinionroi »  %t 

lliaWirAoa  pawfiirfiobt  ficri »  dara  Eal- 
-'  l^illfjrlcufii  doiac  in  piffaaa  aUcriw  ,  oifi 
'^''-aovoofcafieotc.  fiiutiufa  id  procedac  >li- 
t  '  -Mnnav^tK^iJccluieffiidbu^  cbafiftcuf  io 
' '  tiO>p4i|iO«fi<itt  6ioik  Sflifliytenfiil  n* 

^p.;  v'j  T  -.kvi»-..  .. .  t 

It^odrfMo  l&int^ffflafie  feicnfifl'iiftioM»>ll* 

r  =  4Nitt  P«4  fiwiiai  lCinpbvicufiia  :«biktOoa 
•  4*oAl 


Quaadoiocipiatineflanliiallrefelo.^ 

licfiiflcflBilfaHDa»0nb»aoopfliiiur»a»pof2 

fii  floor  -  - 

ibid. 
IdiaaliCoinpBlit 

illio* floni.ead.n.49. 
RenovarioEmpbjrteufiscriatnpoft  annutnpfrk 
ct  poieft ,  fi  iniervenit  juftom  iinpediaMtk 
:.  loaiaopinMoilhniffltnfltor.  Brqaodofloi 
ccfilcatut  iuftum  inpodimentuni.^  Item 
.  quid  fi  dubitetur  an  fmpedimentum  fueril 
Juftua  ?  Et  afl  uhra  impadiineacum  ce^ui* 
'  flinirprotciljciof  n.fot  - 
Mon  piucft  dominuidenegare  renovationetn 

-  peteoci  dbm  poH  an num » fi  (cientcr  penfio> 

-  ooaiflbfliiaflcrpicpoftipiuaiflnaGelapfum. 

n.  f  I. 

Si  domious  ioeraannum  peft  fioitam  Kmphy* 
tcuGmcooceifit  reoocatiooem  non  haben* 
ciiui  odilleatiniit  qui  ia«ll«lMb«iifof« 
kc  eam  petcre.etiampoft  illuoi  cnnum.it 

•  cocludere  povilum  ictiaflifi  ficiopoflcfii» 

•  ooeln.  fuftlcqq. 

Pro  reoovaciaQi  nhriiMitrtiaMiiiilii  |wio  m 

n.  5j. 

Xmoiou*  fttiflObi  flpwl  lo  fan  Sflftabyieuiip 
OMi  •  Ac  nooflOiiooflM  d«flM«Mii  •cni  illt 
eompetebatjcenfetur  poflenor  tnabl  fidcii 
•CcdeiiccfBftituece  iruAoa.  n.  $6. 
X^MOOoi  pKO  pcccflda  reoocauanf  cooceQ 
nooioUita  quoninui  reoovaiio  ptipflAr* 

-  ^uoado  ohipmu  Eoipbfteotc  noo  poffido» 
bcc  Empbytcofim  >  f«d  oliM  »01011900  ^Ur% 
giua  hahcbflit ••  ff*^ 

illc  UpOii  ooceac «  qucndo  plorea  llt^al 
fitpa  doounioid  irefto ,  tcI  fuper  hflveditc 
ioqoc  Smph/teufia  coatinaoi/  ibuL 
*»iaiv^.        '  ~ 
9>  i«t  cui  primo  I006  renofatid  coiopctebet 
moriatur  iatra  primun  oaouni  mUc  qui 
fMoioiiicqaitar  •babit  iaM«a«|i.Miiiai 
poftcjui  mniiflM  ifi  iMWHiiOiii  ffmm 
dam.n.  f6. 
Ac  oppofiium  eftoiaa  fiiti«  pcobflbiic.  niufli 

m  ffiota  Ilte  a3rcf  fui  pfoximiofcm  j^rutoQ 
rcoovatiooem  peteotcm  t  8t  fic  iotctrupto 

:  prfcftrtpctoaeflnoi  ad  peteodam  renocati» 
OQcm  oooccffi .  talii  «gnatut  morMiOr»  OA . 

I  lis ,  8c  intefrtiptio  profir  fequeDti  «gtMtoa 
uc  noo  obftoote  lcpfa  iitiiM  noni  »poflii 

•  '«inoMiliiiem  fumif  ood«  oom.  tiwi» 

iQcpilalef  taimicitttcortfliinter  domioiifla»  tt 
■   lEfliphjrtcatam ,  vel  ejut  fiicoeflotcm  c»ci»^ 

laitluccflflotcm       peicntcil  MMfiliOO 

liMi  j4m  iM«  diiiot'  o*<» ' 


In  reo«tatiooe  Smp)iyteufis  ndn  opomt  Ttt 
..variotnoGi  rolpmDirsrcsi  <fiu»  ad  prinri) 

lileiiiuvatio  Eniphyreunt  debcT  (icri  per  kxi' 
pturam  pubiicaro.  Etqufle  occcflitaifaii- 
V.  jnsfoleianiiiiTit^o.  6u  ... 
-<■  UtniiD  rsnovatio  EmphyteuGiFnducipor* 
ri  £(  ex  tititA  conicQfM  duintni  pcoiioncin 
r  tccipientt«?ibid. 

Quando  renov«rio  firDphyteuGt  cft  debiTsi 

-  4.  pon  porcfl  doroinut  rfcedere  k  ctaufuli»,2c 

torcuaprimK  invcftituic»  in  przjudiciUQi 

•  .  «oruaTiquibuidebeturiQifiilli  coDleniiaoit 

•  t)cc|uc  rn  prtcjudicium  Ecclcfir  %  G  Em- 
..  ph/t<urii  (it  Eci:leii*ftica ,  mfiprKvi)!  lo« 

lemnitatibut  ad  prinaaio  conceOioncm  re- 

-  quiiitii.  n.  63. 

Quidquandorcoovationon  eft  debiti  ^  nuitt* 

Si  Esiphyteiita  renunclet  EmphyteuGm  io 

•  manutdoaiini  lubconditione  »  ut  eam  re. 
novet  inejuf  6lio  ,debet  rcnovalio  Beri  fub 

.  ctdero  forma » &  cUululii  prims  cooceQia» 
nii.  ibid. 

61  dominut  renovatloneoi  debent  alic^uid  ■(!• 
<  dat,  velBdimjtiquoiprimaiovcftitura  re- 
«  cadatuT  ,idquod  additum ,  vel  ademptvm 
fuerit  in  piKjudicium  recipieotit  *  balAi 
debet  pi o  ooa  addiio » vd  non  Bderopio<  o» 
•  6j. 

ia  renovatione  Emphjrteufii  poteft  domlnul 
*:  penfionem  augere  judicio  arhitraioruro  t 
€c  quomodo  hi  arbitrtri  debeant  ?  ncque 
"  in  Emphyteufibiu  ficdcfic  minuenda  eft 
•'«penfio  ab  cleflit  arbitrii  taxata.  num' 
,66, 

Ufrum  tn  renovatione  poflit  augeri  pcnfio , 

SL-^  quando  Bmphyreufit  fuit  meliorat*  iutor 
ptibut  EnDphyieuix.' ibid<  ' 

Quando  EmdhyieuGi  hnitur  per  mortero  cio9, 
qui  erat  uUima  viia  ,  k  quo  Emphytculji 
f  jcrat  vcndil>,,cp(npcutcmpiori  jutpetcn* 
di  reoovaiiorjcro.  Er  quomodoid  fii  iniel- 
li^cnduro  ?  i,  d.  8.        i .  n.  x. 

61  Enfphyteufji  cooccfla  pro  dctcendemibui 
eiitinguatur  per  rooriem  aUcujut  Erophy* 
tcuiz  delcoodeiitcs  noohabentit  ,quieem 

f  - -de  coalcnfu  domini  vendidit  .*  an  tunc 
eaiptor ,  vel  c)ui  filij  poffint  reoovaciooem 

;    czigrrci n  1 1. 

■Quotifj  rcnavftio  Empbjrtcofii  non  dcbe- 
retur  .fitcceilunbui  Emphyteuic  ,qui  £m- 
phylcufirM  vendidit  *  fi  tempore  roortif 
penes  illum  repcrireiur  ,  non  debetur  e> 
tiam  empcori ,  ucquc  cjui  /ucccflbrtbur« 
ibid. 


IJtrom  tadtumtraianftaKibabeat  vimmiBi^ 

ciaiionis?i.d.4.  lcS.  8.n.i7i.&leqq. 
Facultttfctttvlobtcnta  non  ccfiat  perrcounci* 

arionem  >  doncc  tcDUiicittio  &  CDOcedcDte 

«cxeptctur.  n.i^J^M 
Kon  lcropet  firopbyteotd  potcft  renunciara 

Empbyteufiro  in  roaQMdomiai.  &.d.8.k;^ 

i.n»  ij.iemiffivih 

Qttid  6rrrpr»(entatio,  eliqot  io  bonU  tlictl* 
jutfuccrditur?  x.d.f.led.^.  o.yy. 

QuoofqueiurecoinrouniconcedJtur  bcneficS» 
i/m  repraelcDtationii  ad  fuccedendum  in 

<  bonii  afccodcntium,  &  collatcnlium  ?ibid; 
6cn.  78. 

An  beoeficiuffl  reprxfentattonli  ,  quod  for» 
cororouoi  conceditur  filiji  frarrum  ad  luc- 
cedcnduro  pairuo  ,  locum  babcat  i  quandd 
cum  eii  non  cencurrit  pattuui  haicr  dcf ua- 
dif  n.  79  aclcqq. 

Quidcirca  hocienendum  fit »  fpedtto  |urt 
Lufirano?  n.  8j. 

Uirum  beoeficium  reprxleotationii  locuiii 
babeat,qaando  agitur  de  luccedcndo  in  bo*; 
nit  impartibilibui  ,quK  in  una  rantum  pct* 
Jpoa  confifteredebent  ?  o.  84.61  fcqq. 

Qucoam  finte|ufmodi  bona?n.87. 

Uirum  inmaioritibut,6c  firoiltbut  bonii,qtl0 
jure  fanguinii ,  (cu  cx  paflo  6c  provideoiia 
dekruDtur  $  luccedtlur  pcr  reprKicntttio^ 
nem  Ipefiato  jure  communi.  n.  91.6C  fcq» 

Quid  circa  faoc  oooflitutum  Gt  per  lcgci  Hilpa- 
oIe,  &  Lufiuniz?  n.9J.  8c  feqq. 

Quando  colltteralet  refpcdu  uliimi  poScBo* 
rii  maioraiut  ioter  le  cootcndunt  de  lu^ 

.   cef&one  in  tali  maioraiu  ,  dcbct  przierri* 

3ui  rdperitur  io  meiiofi  lioca  refpc&u  ia* 
iiutons.  n.  96. 
Qoamodo  iotelligendt  Gt  kt  Lufitinat 
qox  difponit ,  ut  in  roaioraiibut ,  6c  aliji 
bonii  viDfulatii  fuccedac-  proxiroior  ultt* 
Mb  pofleflori «  6  fic  de  Unguioe  ioftitoto- 
rii.  o.  97. 

Si  cdnteodeotei  de  maioratu  fiot  coUata- 
ralet  refpedu  oltimi  poflcflbrii ,  6c  cefpc* 
^u  inftituiorts,  przfertur  qui  cll  prosi- 
mior  ultiroo  poiTefikirii,  quaodo  inccreoa 
Don  cft  locui  reprselentationi.  Si  aucero 
repneientationi  locui  fic ,  vcl  de  illa  agt- 
lur  t  cootrovertitur ,  an  tuoc  etitm  r«< 
fpicicodum  fit  ad  uliimom  pgflcfloroQ , 
▼ei  poiiua  »d  iaftiCHteruB?  £t  dccitniur 
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.  inqoo  ftttdti  dcbnt  effe  cuoa  illtff  qai  tx 
ffcprzlcntatione  eit  iHcccOurut  eft  ?  a>)yi* 
C^id  i}uaodo.conreadcDte>  funi  culliiHlthl 
r*rpidu  inftirutorii  >  dcIceadeiiviL«lWdB- 

•  uliiiilifN»fl«fi<>hi  ?  o.  99.  .  . .  ,1 
Qmiii»- fttcceflfearai  vacttin  eflet  fi* 

liuk  maior  natu  *  jqui  vivtit  reperureiur 
lempore  iDortii  patrii.(  feu  uliimi.^ol- 
lefforis ,  non  eft  locui  rrptklrnialtoni, 
iCS  Ifj»  nepoi  es  prtroogrstio  dcfimQo  I 
excludet  tiiiura  lecundo  ^iittliare  iffiA 
■  Tt?Mi  icporixur.  o.  i 
Qgindft-  tA  (ucceflioiieht- vocatot  filnM  «»• 
kului,  poieA  foemina  futccdcre  c  x  reptK» 
ledtaiibne  pairis  ,  quod  fufBciai  bibcre: 
qualu«|C|D  loalciilioiiatii  leptKkoiiUtTe» 
.  0..M4« 

Idque  vaiijt  cvcaplU  UlaftKiliift..Piiak  . 

lOf.  j 

Licet  aufcutMefldtt^or  l  IqecdRoae  «MW- 

ruus  focminam  cxidenteffl  incodetB  g|a« 
du  t  (amen  foemina  delccndenJ  tt  ma- 
lcuio  pfimogeoiiQ*iUuroque  repiKieaiifne. 
,  «idadii  fireiicai  «ineniB  lvi*piirif  «lufi 
conftct  d<  «aaualia  «olaaiait  ioftiUKaiit* 
n.  io6' 

Ad  iuccedeadun  in  Epiphvicofifli  liira» 
.  ^Hft^tm  •dia«ttitur  reprxlentatio  ,  (icut 
ad  luccedendum  io.  aliji  boaii  hmn^ 
. .  iui)i.  o.  loi.  .1 
Utnioi  ctitni  adiDittantr  ad  f  occnMooi 
io  Ewpbyntf  fl»|HfMiaiiit  oooktefbt 

&  feqq. 

Uuum  in  ieudo  liNCrd»tur  pcr  leprtiiicAMti» 

•  aocoila;' iia.* 

ifcntationon  •dmiitituriure  communt, 
oifittbi  agiiur  deliacccffiooatclpcdu akCA.* 
laVcl 


flBfmottt  iacMfim4»ioi»,      qi  partc» 

pcrit  fimiliter  Cenfus.  Et  quomadu  id  ()t 
intclligendura^  t.d.l.k<ti,4.  9^^$.  f uo 
lcq.&  1eA.6.ii  ii.<o.ut()ueM^|ie.  Ailw^* 
9.0. 1  JJ.&d.l.lcfi  I.  o.ix,  ,  , 
^  SitescenGt»  tcdd^iur  inhu6tuoia  in  perpeto* 
..ua\  i<  toio»  vci  cx  pvie >  pciii  pro  ra< 
ta.Cciliwin  %  coaikatHi.. 

lii  ictiteniitt  iirioinad  leoifoi  tcddaiur  iafrn- 
«  .  duola « ioicger  oihiktpiaua  cfL^ff/fk  ^t^ 
■\  -i-iort^itfoi^ictia»  ptc  iUcaaooic»^9|i^9^ 

froikoi  non  tuliM  l'id. 

' '  Vi  ««tfo  cM^mi^c- <<'npct«t«tvn,>0<^..  v 
^  Jk  qmd.citcafMC  Pi«l,V«  ftMwilK]t,l»4*f 
:/A0it4*i(*Ma..  t. .   » 


Si/^X^JfpMif  ng»  polBf  coK  •Itquibvt 
.aaiiii  ffationC  MUi  |Vd  peftii,  non  pro* 
ptprCi  i^elfftQb^gaCiorotvendi  prnfiooeiqr. 

illbrdm  arrnoriim  t  iecui  ip(e  eget 
capiuiiitabhoftil^  i.diip.  1.  kSk,  o. 

Si  rti  cen  flra  peucKNti  f  roAus  ferat)  (jtwED  fcf* 
pte.confueverat^  CO  looc  pcofio  loionaida 
:,iit  ?  lO I. .       ;  *  .  ■ 
Res  Cenrui  fuppofita  polci||nppOni.altfi|- 
Cenlui.i.d.  i.  k&.y.n.  lo^Mlt^.  ^ 
An  Teoditer  iixundi  Ceofnideheii  edrnonc* 
'  t^niptoiMn  d«  pdorcGcnhi  f  n»  lo; .  cuat 
leqq. 

Utrupi  res  cenflte  poiSr  «iMli»ii«MdH«Ni^ 

ccoluifta?o.  1  lO.Ac  fcq» 
Bx.«cnditionefei  ccoliiie  ,  ^Mqnifilo  ccnf»* 

ifta  a  000  inciditw  iil  cSmilluitt  p  nequo  dc* 
f  bciurklodenMttai.  n.  1 1%. 
Hitoeofiicpnteftvawlf  pMoatioti ,  quiacco» 

CBiftaidpo<5ti«q»4iti.n.  ii). 
Si  ref  cenftta  «endatur  >  nun  admonito  em* 

pcore  de  Ceofo,  quo  eliis  fubje^i^^^^  ^n 

«iii»  iclic  «endiiia  Idicnc  }  mm* 

114. 

Reicenfitc  poten  tlienari  in  plufei  poOicflb* 
reitneque  oppoGtum  poteft  deduci  inpn*^ 
^um.o.  itj. 

Re  cenfiia  in  pluiet  podeiTorei  dirifi  » h 
auolibec  couini .  poceft  ccnlu«fta  pcai 
ooneni  in  lolidoni  ciiigciok '  nn^do 
116. 

Obligatio  rei  ceafitc  pro  Ibleeada  peO' 
fioocbco  iic  propriai  b/potbeciB  *  tcI  Ib* 
.  Ite  qnoddiBooniiii?  owb»  t af»  cni^ 

lcqq. 

Ao  obligatio  rei  ceoiiiB fic  pcopria  fcfCitttMQ* 
cliff  n.  113.  v  , 

Rc3 ,  fuprr  q.ua  <CenIui  conftitUeddus  cfl^ 
debet  effe  fru^Jitfra  ,  opoftetqoe  ut  poj^ 
,fit  ferre  iruciui  iu^ieai»  fot«  pnoiio» 

Moo  (mortecautcm  t^t  Gt  fefct  cjui  frudui 
inifttait  Qui  jJV^  icofitfkiii  lolventiua  eiU 

ibid.    ;".^''-''^''''  -^-  \-^^-.^.-. 
Exco(lifutionePfj^^:^6ftdltf«?t  \ifm  (bpct 
qua  Ccoicji  tpafiii;^ndus  eft  oomioc- 

tim  iMrJBi^^ 

per  hanc  m^tmm ixdMtt»  >iunn« 

$x  coniluutiofle  ^jQainti  fi<ifr''«atBt  pa> 

\.  tarcoi  ilieoBodi  rCtn  ccitfiiadi.  Qweo-: 
i  !i^LfiS|!fc¥.  «cndeiide  ftteni'^  pnofitiea- 
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'  tnenfem       'd^ktfaC  i .  d*  &•  k&»  4. 
.    n.  j8»   i     •      •  '  •         '  "  '■ 
AabocfnBEi^ai    «clnNiwjDdo»  fir  pirfe^ 

-  reitdo  cinlttUla  oUi^  hi  COolcMOCta?o. 

•  41.     '  •  •  •  ' 

Si  reieenfiii  veodicur  t  wa  •daonito  cni* 
fuiiltf  Vftii  tBlit  vcndiiio  vilcar,  iia  ui  cenlu* ' 
'  ifta  e»m  rercffldere  non  «poffit  ,  QCC  rcn 
pro  eodcm  prctio  retrahere ^ auiD.  |^.lc 
ifihjq."-  •     #      •  r:    :  ;•  * 

Qoid ,  AekprefTe  inrcr  conrrBhrntcj  conVe- 
•Hit ,  mreiceoliTa  vrrdcrctur  •  ai6  admd*^ 
••  siio^prius  ciiiinifia ,  ut  poiMMoiiMttili? 

».44idileq. 
yidemimw.  dmmtiiv*  M»li»AHm  ' 

Relcriprom  Pontificium  Talec  *  etiaai  pdft 
■  •oiitt|ipi>ditfCOiM|iBoiHrt  qOaodoebplo' 
■Ofia  ooMiai  •MlCri|KWk  ib  rfdvcrlano 
-impetracum  doii'  BppMi«  'ftirdi^^.tc^  8»^ 
^o*  174.  >         i  •.'.■■•(■>  . 

ioper  rctM»  Eoclelafttotc  poteft  conftiliii 
Ccnfustfi  inrervenianc  CMlli  vlt  tolcm- 

i  niiares  ad  alienaliotieni  taliuv  rcrunii 
juie-canoaico  rcqttifite.  i>(iiip.-irkA«'5< 
'.•.>4^,  '       •■  .  it-';-l 
Spcciali  dccretot  tt  fub  peculiatibus  potfnli 
•'  pijobtbcetur  r^Qlatti  ,  00  re»  ilui  moAa* 

•  «tieoenc  t  ouc  Qenfun  fuper  Ulii 

'  •jnM 


44. 

-  QUt  iri^mfiM  in<)uibufi^)urepenDitiicur; 

m  rcf  EcclefiafticiB  alienaripolliniln#4f. 
».Iktid.  *  fea.v.n.9.*  to.  • 
Utrutn  ad  nlicoanrfii»  rci  Ecciefiafticas  »  (MB- . 

ter«ii«  tolemoitaici  jatc  requiiitaa ,  M  e* 
.itiWmlflMe  toftldiflN  ttom  Ptonilfi. 

Cil?  i.d.i.{ea.  f.n.46.0eli^de«Nbl. 
>  leAit;n.  ii.cuinfe^«  .  •  .1  . : 

BxnbMiicdefiaftici*  p^tcft.«M|d(GenibnM-. 

qoe  iunilblemnitatibu^  (i  folun  vcoiMiMr» 
t  dc  duraturdi  fic  ad  d£i6tviliio«eaiiuinM» 
•   i.d.  i.led.  y.o.ijfr    '        .  ■>k.;'J  • 
Epif copi  V  4c  qaubo  etl}  prBlaii  nfione  \a» 
>■  rMMnti ,  quodprKftaiit,  non  pofltinc  aii* 

enare  bona  fuaram  Ecckfiaru«  joconlulca 
'f  Soina»oPdtifice.*^tiiii<>n'ali4rncntex  caalo 
'  Jegitime,  U  oMtakioleiMliMibui  aliAa-n* 

qutfitiftttenetaHenario.  t.  d.-!.  lcA.  |W*a» 

5o^%.d.x.lefl.  %.n.  it.-  '   '  • 
«  JoraaHiiiiAnt'  quod-  Epikopi  •  trqeidmi 

'Abkmk  |Mmi^  -««i  .niiiMMdiiin* 


biia  fuaruQi  Ecclefiaruin  «  iotcIHghar  1 

•  'irifi  urgett  nccefliias  ,iia  uc  oon  dctur  b- 

:  CDl  conluIendiPomifiecm.  i.cLi.  54»* 
&  i.d.  a.  hSt.  i.n,  i  J. 
FoeaKimpofifz  iQcxtravag.  AmbitjolBCoii* 

•  tra  iKcoemti  boaoCcaefiatuatquoori|tti' 
eitendaotur  ad  aiieDationei  ibi  ptobibt. 

ui.  i.d.i.ieA*}.iiwn.f|,dca.4.i.<e^ 

,  X.  o.  17,  •    •  ■  '. 
Ettmv.*A0biciofe,  qtti  pnhibiMiirtA  pu* 

niunror  ahenationei  rerum  EcclcfislHra. 

rum  (nooefieubiq^V  ^  ^uo  ad  omaia  ro 
.•npcm».'  t.dt  i.iinft.).  0.  47.  <r  a.  d.  t,* 
•:iea*  i.n.  17.  fine. 
Jmoonitarcfiftit  alienationi  rerum  ficcleGa» 
.  fticcrum ,  uc  tollat ,  quooiinui  f rclcnbi 
•poffint  Ijpocio  quadtiginta  onnoiMk'»  fino 

tiroloii.  d.  ir  lc6l.  x.  n,g6.  ' 
Utiledoniiniumrei  EcclefiaAitc  conccflTae  in 

Empbyteufim  homini  laico  eft  is icua) ,  Bc  ■ 

iubditW  difpofinoal  :juiii  cifiHi:i.d.  t. 

:if^.  j.n.  59. 

Aiicoacio-rerom  .EocleGaflicarom  immobili. 

•  liMt  fttvcciolirmii  anbiliom  idkiitt  qto 
ad  iolum  dominiumwila  prcbibititfr^pW* 
Krquam  in  cafibMjufe  expiBifii^^d.:». 
•  fiici.ft.o.||r«'^  * 

Rea  Ecckfiafikntnen  pofiont  dcnob  io£m« 
'phytcufim  con^edi  ablgoecatjri ,  Ir  roteoi. 
oitatibua  ad  alieoaoda  immobjiii  tequi6* 

t»  lll.«I  t.    *■        'UIO^*  •  '  •  >  ^ 

Mt(fto  f  oro  coD  rcieotiai  jraleat  ali^nqtio  booo- 
rum  EccIcfiaOicorum  faAa  ablqi|c  tolem* 
oicat)bui)Urii^».ti.  x.leji.a.ii^  14.  .  < 
Quand»  in  dieoatiofte  rei  Eoclefiollicm  finrri- 
.  tefunt  rolemnitateijutnpicfomittir  iateri^ 
veoifle  ^uia  iegnimo.  Ecckfia  vcrb  ad« 
mitticarodpioMMwrf^Mnoii  imeive- 
nide.  n.  i^. 

Resficciefialhca  rolitaEmpbjteoticari  porell 

iccrom  io  iimjiem  Empbjteufim  coocedi 
f  'MNIp»  IdliMiiMilbWBd  pviM<feoit><7>iA 
■'  ckaodom  requiCticvlradfitioflaciiuiafUec 
'  duffl  ad  Ecciriic  tneofaffl  pleno  jure  r^ 
•■  diji^t.  >^  d.z.lc^  a.  a.20.lc*d,7.  lcd;^ 

n,  61.  .i  ! 

Hdn  ita  ver6  poteft  concedi  ia  Enpbyteofinj 

diflimilem  t  quc  midum  prioiir  eioeditt  a. 
•''diftlfiAia.a.-i^;::'-'     '•»  •••':•':  .t 
Si  vetbtriiiconceflto  fiac,  on  fit  validof^o 

•d  parfem  ,qu<pricrtM  cotwtffiuniM  «0^ 

•  escedu  ?  o.  afr  '.;••» 
X^uidnyiwtufaiiteMCWifiHimf'  EiBph7«a> 

ticjri  iolui  ?  n,z6. 

£1  autd  uc<enicac«»mdi)fliipleaoionodMeai^ 

'>*tai  Seoicfis-ln/tifit  * 

Itn  RccUJUcn  imafaiiiaM  .)iiAi  omK 
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tt  \ttvix\t  \alA%  fblemnicatibus  (olTunc 
£:npbyreutic«H[  tn  'tfKrpetuuRiy  (litoi 
piohcredtbw  cxiraMii.  i.  Td.  t.rcft.ft. 

jl^hocntnem  indior  reqoirhor  csolbt  quatlk 
EmphyreuticanduiD  iii  rilMt.  ii;  19^ 

Siteiri  EccleliB  inculia  concedaiur  abti^lutC 
iii4i<aphy(curi<Tt  fro  hiferedibin,  &  iuccei* 
furibui»  intcUigitur  etiam  pro  cxtraneit. 

-«         ••Sf.  '      '  . 

JEc  ft  fii  ofnmap  bilnigifera  poreft  eSce^  «U> 
queiufii  loleainiraiibui.ibid. 

B>na  juua^idiooalia  EcclefMeuott  poObnc 

*.  liodYe  tlari  in  fiilfli)ri«ufio«lMfstefl««<c 
Eni^hyteuticiiri  lolira,  ablqoe  r«pftffb 
conl^niuS^miBi  PaiUiticn.  &.  dk  t.  Ic6l. 


47troai  rtppcr  re  Empbfreiliicflpodit  l&aiphy» 
teura  cenruiii  cuiiftiiiieio  •bfi))»  ^mi- 

•  Teniu(j«fniniM.d«  i.  frft.^.n.D»Afc^ 

ira.  d.4  re<^.7.n.  i^i.Mcq. 
iDeratiane  cuntrsdus  Erophytetirici  non eft » 

•  •«tfitde«eiHculM,ft  iniMftool*.    4.  i. 

•  fed.  i.n  i- 

Contra£:ius  Eoiphyreoticut  roluii)  ptteft  eUi 

•  derebut  iininobilibut.  n.  |.dc  d«  x.)c6l. 
-  J.n.l. 

^Soperquiburctimqbe  febui  i^inobilfboi|hl- 

•  ceftconiiftcrcfimphyteu^n.|. 
I>atooli«eio  in  Emph/ceufimi  iftidllginif 

•  jii  diibii»  cnniitta!  tccft  «livik  «onfiTct 
n  4,. 

•Qoaodo  Ei\iphytCo6i  Jtt  loliiatboribui  fucrit 
'•  -  ca«l(itiitc«totadi  AnMti  ifiiaadiaaiW 

ret  extitcrint^ibid. 
tJcrom  £m  phy teu  fit  podit  d^ftitui  in  redlti» 

•  '  buiaonuii?  n.5't  ^ 
Qotd  rW|oiratut  ot  tet  rtnflrttur  Itiiaphjrnem* 

cari  rcjlrta  ?  x.  d.  i^lefl.  x.  0,  a6. 
AUenatipret&it|pfa^teuc>cfle ,  vide  Tcibutoi 

Ittt  Emphyretttjei  p6teft  fubfcniphyteuci. 
cari  dc  conleolailMiin).  ».diip. iccl.4i 

•  nuoi.  jo.  ■ 
SMiNllntfdoiiidic««lcilfiiin.ttt 
^ida    iubefDphyteuticuno  inlum  fiittd 

»irAmcoaced*ntii?i.d.4:  fcik.6.  o,  lod. 
5ire>4Iinphyteuticadetur  duoiino  dji«6ki« 

p7|,'nui*aatunc  util^cjitt  daininiudia  ^ 
'   tialiuralii  poU  ffio  maneat  penditlllilli|t» 

tenifam  ?  x.  d.  n.  70.  '^^ 

SidamuiEmphytcutwa  cujpa  Emphyteocdi 

d(  (\ruaturiquiai  adrohemdominuihabc* 

at  iid»erlui  iilonl^.x.d.^.  ica.  2.  n.yS- 
■yu.  »a  dcttfu^A  ftt  ibl.iue  cul{ni  lUaphjiey! 


Qtiando  vinea  ,auc  oliV^lu&i  "fiinphyfini^ 
"«110  eaio  ifbrtiiiti^  pertt ,  an  runc  perfelrij!^ 
ret  adhoc  Eniph),ccu(ls  rationeTc^g 
petmanen.n.  iokfine,& n. »1.  « 

ftetEmpbyteuiicaell  diVidbilis  reatircr»  fetl 
per  regiones  t  iecundum  iiiiclMDmune ;  ie. 
cui  iccundum  jto£uii(»nuiD.t.  d^i^teft» 
.  5«n.64k  .      ^  .  ,-v 

lovtgioncIhtdlAiHbinialfc  iff  ^ikofM 
ii^  patttbiiklLufirainife »  conf uetudine  re« 
repium  elll  ,  ut  res  EUiphy^eUlict^  ftuilcC 
iividaniurinrcrcc4i«ieaet.tbidi  ' 

Addteifioacmi^  fittphTteiitiriB  iote^codii 
^yitutat  tiob  ii^ttblkw  rdhlcnfiii  dMoi- 
ni.  n.  66.  •      »  -»• 

Idedi  eBplicaciuitraditur  timitstuir  cad.^ 
4.  (ed.y.n.  137.  Arieqq. 

Uciuret  Emphyieutica  polTic  lubjici  vincuto 
ta)aioracui»«elcapeUx,  abique  cooftaijl 

'   doflilnilo»i4i.  olqucad  150* 


Ib  habente  AiRithitiih  Hdl 
non  refticuitar ,  fl  notorfe  conflac  de  d4a|i| 
DioeipulloriM.  d.3.  icd.%.0.4^ 
lUftitutio  dhodrii,  vi^ 


•;'i. 


SCriptuM  ah  4  ft  qua  taciSO^fitiSfc  tadMft 
cootndoi  Boipbf  tcotlii  t  du  d.  1 . 
iul  0*  it.Diquead  18. 
^tiipbyteutitebttur  odcndeni  fcfijJibhfii  ,B 
ticoloi  EcnpbycAlfli  dabino  di^O  14 
«Hgeoti.o.tf^ 
^iptoi«,  icii  i^mBejKH  fMlcftt  i« *& 
litatem  pkiriatii  funt  illii  comaonia ,  l| 
debeocedi,quovii  eot^Ali^  jpofioiaat^^ 

<Xu*"<lo  a#Br  habetXuadi.ihtentidotti)  fuodo3 

tamideficiirrgulatqubdfeoafoo  Mmcit 
,  cdercinftrutDenta.ibid.  , 
Fiico ,  8c  Ecclefie  ei  pocolicri  pvitik^^ilol 

ab  adverlario  edenda  inftrumcnca,  fi 
atiaiiuam  loieoiiooeCn  otobaie  neoBoi^ 
fiat.itiid.    .      ...    *  ...rr-*-. 


editiooeto  inftrumeotOrum  ,  noo  Cagptaf 

-  ,  eorum  foptam  tUi.focere.  n     ?  ^   * 

Saucailil  de  fidlitaic  coooibMCoilr,  iaMi 

Em^^hytfniiim.  ibid.  ^ 

tdfdifiacidburttana  requirCnt  probationetn 
l^t  iuri^utam  »aooexcludlt  pibbaiiooeol 


"petprzXnmp^otitm  )U|ii't  vel  confeffio» 
.  ncm.paria.n.  if.  ' 

It^iviratto  Ernphyteiltli  JcVet  6(ri  fc'ri« 
,    iKtirainpublicarrr  ^[('qu^TK  rteceffiiMUu» 

ruilolefnnitatii?  i  ».  5l«  . 

y^de  etuift  V. /i5/?r»w«Ni».  • 

•   ••     ■  Stnttntilf, 


'UrnprincipaliterperciiK-bat «  nocct  (rnicn< 
tiaeiiatn  ij«,quosncga')urn  minuiprinci' 
\   palilwian^it.  X.  d.  4.      f.  (ub  0,54. 


Strvifm  1 ^  vi»jr. 

^peftato  jure  natyrali ,  quilibet  hojSlo  Tt  po> 
\c(i  i^fndereiflc  tcrvumaUerjui  efficcte.  <* 

Si  rervjruiacqjinta  (itrci  fimphftrut/cfc,  iii 
'   idebcat  eiu«x(!inii)tio  lulvi  Eoiphvicutx « 

qu«utad(fl6du(n  alia  mehoracneata  r  i.  d. 

fe^»  f » n.  6 1' 
Bervirus  potett  tiD^kynt  ab  ^phyreura  fuper 

rc  Emph^rcuticaabrqucconicQlnd^ia^k 

%.d.4.(cd.5.<n.  9|. 

^t^arodiu  taliji  tervituidurei^n.j^^ 
An(^T}Uaodotr«nfeat  cua  tplt  reiaaligf 

poflcfloref.  n.  $7. 
Qjtdquaado  domtoiis  eipreiTe  in  corttra^u 

prohibiiit  I  ncres  alltojretur  iblque  eju* 

XooTenlu.  n.  98; 
Qiiando  lervitut  e^et  iBipoTira  fuper  re  Cttt* 
^  p^jt*ut»€»  dccc»n(enlu  domini  ^UT^bit  la.* 

leonus  ,etiainpo(l  Enipbjrreufiixi  finitaiO. 

ibid. 

I^vuf  pctMe  an  po(!lc  nomintre  ad  &mph]r> 

teuGm.    d.  6.  fed.  t.  n.  x6  Ce  lcq. 
Qoinai^  hodi«l«Tvip£enas  ttjiciaatur.  n.  16. 

l^o^flqoMi  ietvu«  l^iizquis  effi-d  ysef^  ^  pa< 
'  tcll  acquirfire ,  0C  ckcrcfcre  pwtidaiem  no- 
^  ttliuaii4iad£inpu^cu(im.  n.zg. 

Si€iltt$. 

^egnumSidiiacquain  plenc  quoad  adciini' 
fir^rioncm  ptnir>eai  ad  rege«  lUius ,  non 
obTVankc  ,  quoj  eft  feuduo)  EcclefiK,  x.  d» 
|.leii.4.n.53, 

'  SarMi. 

jlopct  ft  comoitinl  poieft  quilibet  ex  fbci)^ 
conftituere  cenlutn  •  licct  propriam  lcr- 
'vtt^rctn  Anflitucrc  Qoopffit.  J.  d>(p.  1* 


••-H 


Db>  fpec'oNa  adm  iruniur,  «fivfiifo  uouof 
vcr.it  in  conrequenijaiB  aiifiius*  ^«dtt. 
icd.».  n.  48.  . 

'S»btmfhyttu/t^  fjt  Imhemf^tmk, 

ReiJEmphyreorica  poicft  lubanfhyteuiif*^ 
rtoccou.^cnludcminr.  dilf.  x.  le£t<  4.^« 
yo, 

Noniia  verorinedominicoo^nfu./t  j  i.di 
^td ,  fi  lubemphjrtf  uticatu)  foium  hj;  a.l  vi« 

lamtoiiccdcnus.  i.d.^.firdt.  iS.n.icjdl 
CcMitra^us  t  qi>J  tei  Iribemphytci^tic^iurk 

quomododicatbrLutitaiie.».  kd.^ 

n.  5  0. 

Q;ui»diu  duret  jut  ^oocrlfaai  p«r  fcjbem» 
f>hy«cuticaiioncm  (iDpUcitcr  t&iitiiffl.  if. 

Qu3ajo3opo(Iitidolni»)o  roncedi  feo.pby- 
leuta;  f^culiasiuberopbyTebiicakitji.  n.  jj-; 

Utrumpoft  lubem}byieufJtatiooim  mane«r 
Mtile  dominiumret  p«ne«  Ehtphytcruiam 
qJ?  rubcmphyicuticavii  ?    U.  i.  uft.  4. 4 
ri  5-4  ulqucadn.^8. 

^encs  Ettophyteu-am,  q-ji  fubetbpbyfeptj, 
fctvit,  nulli  prupria  ell  polTclliu  ;ci  E.-j* 
phyteuiiccf  retinci  lao^en  qutfi  poiiclh. 
x>n<.ta  refpc£lu  juriubsiquae  liii  moSicnfk 
n.  59  jc  tfa 

3ubrra^  b/teita  Votertsatieoire  lubm  «nile  da>l 
rainiuin»  andebc4t  rfequirtrc  piropiietari* 
um,eiqueUuJeraiuin  folvcre»  vd  potitsa 
Eiiphy  tcuUtniqui  rcmilli  lubeiopiiytcuti- 
cavii?n.6i.C{lcqq. 

Subemf4iyteuta  non  J»oteft  rctli  alicnsft 
in^oieniiofefn  \  ncque  nliquid  aliud  h« 

*.  ccrc ,  qood  dooiioo  dircdu  prcjudicer» 

Sidominus  dire^ot  jure  ^tationii,  vcl 
feliaraiione  occupei  locum  fjbemphy. 
ceut9E,an  tunc  Empbjreuta  rerincsii  re- 
fpcAu  ilUus  ide-nju*,  quodbaberei  re« 
fpc#lu  lubeinphyteut4i.x.d.  X.  (cil.  4.0.67. 
&lcqq. 

Subempbyteuta  »  dc  fubvaiTailui  portft  fimw 
i  litcr  eaodem  ^cm  alieri  lubeoiphyicuticare 
dt  lubinfeuda^e.  n.  71.  * 

An lunc  £mphyteuta»6c  va|f.,||uiretineaie6r 
i:cm  modo  luuHsjutrcfpeAu  (ui  ioDirkedia* 
ti  lubcmphytcutCi  aut  itjbvallalli,  ibid. 

^ubfidii ,  k  cellt^c ,  qiiie  k  Papt  ,ve9  £pif. 

Copo 
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cop9  )obenttir>f<rfvi  tx  rcditibus  bcnefi» 
cioroni ,  qupul^ue  'iol vi  dcbeaoc  beoc« 

QamdJ  coTiTfil)iini6nel)  &c  rubQJia  non  inh* 
.  p^aOAtuT  inoaipdiate  T«tion«  lei  £aipby< 
iMttticlB;,  led  abrol«ie>o  qmoiinie  >6c  »•> 
lore  boHoronl  cujutquc,  non  renetur  Em- 
phjrteot^««loiveTei:«ciODe  iei  ,Eiapl>yteur 

*  ticae  •  nift  prb  uc  cftiqiiiiiir  utUe  dwpiiAi* 
UlD  I  <)uud  1  n  ca  baber.  o» 

Qoando  iEccltrufticis  imponuhtur  c6otri« 
bjtioiieitK*b>t«  laiione  boAoruta  |.  que 

;  polfiienci  ooA  Mttwboiirtr  poifitiaArii 
•bilti*  folveodi^  pro  Tara  .fdarOffl  pen* 
tijnufn»  etiacn  li  itl*«  fikekiat  cOocrirc 

.  .  cum  ooinitbodA  cfteaipriooe  «  i)4iiBiMvd 
^yi4wiibepgtoyiaifiii^iii^.iWipyoacu» . 

i  > 


Su^e^eni  in  pofl«(fioncidi  lel  ceoficii  t^e* 
i  iuciolTtfepepfidoeiantea  decuHol^  quai 
.  cywpicdcceilor  oon  lalTir.  Et  ijooliiedd 
' id fic intcU^eodaai ?i. d. i.  ie^  lii-  n. 

l<X».ficret|.  .         .     -  ,  .• 
tlirooracojgnitio-Ceonit  fiiai  ti  dob^r* 

.  fclTjrc  rei  cenfiic  ooCCM  ^  Ivittlwi» 

bus?n.ica.6e  leq; 
WuuiDittreciviliadirpolicatiaarca  (ucceffLk 
.  oaefllin  EnpbTMIlfairloCttai  babeiotiii 
-  Einpbjrteuli  ccclcriafVici  pcrfooil  iaictl 

icuncefl  t  i  1.6.1.  Ic£l.  3«  n.  5 
Ideo  ell  dicere  iucccildta  i  aique  biitdfeiitt 
.  Ico0trl;o;7,f;  _    ,  % 

(>uo  runrmudiluccfdcndi  in  Exnph^teuBai 

cx  viprta)xiD«cUi.turKiai%rcl  pet  luc' 

cclfienefnli»ldii^$  Wii 

pcovideotia.z.d.  '^ritSt:  i  ,ttiii 
$uccedcnain  Erbphjceufim  cx  ps£iu&  ptovi.' 

deniiicapit  lilacn  imaiedute  a  aomino: 

fuceedtelvero  in  tMBtcditariaa»  tafriMUacC 

^  prxdeccflorc  Emphjtcttia  i  cbi,tii«^ai» 

hzroluccedit.  0. 3 .  ;.t 
jLJcquis  foccedaCiii  Emphfretififih  MmU 

tariam  ,  opiit  A-^M  lic  hxrcs  prcdeccfltM 
'4  tii  EmpbjMHCK^qilquebxiediiaiecac^ 

^ai.n.4»  ./  f"*^,.      .       •  ' 

tl^  jo  Rii>r«iyffcoicifc«giitaridl  pbifit 

lucoedeie  lc^iiuiiut»«M|j|||hfteuiceacd 

..lcgpvitlV).  f.  . 
^iniai  ad  fuccedeodiiib  lo  EDphjicufiol 


hxrtfditarisini  ^^f»    cfleli«Tiednn  me<l?l' 
.   IM-D  primi acq(/ii«fi{ir« ticet  nuo  fit  hMft\ 

«lnmifw(fe8orH^o.'ei.A'7;  ..  /;  • 
1Q  aliquacalu  |KKeft  fuccedere  io;  Eoiflfcjiea* 
'  lim  inereditariaOi',  qui  rveqae  ex  telhmeHR^ 
Yo,  ncqueabinreftatolucccttit  io  aUii  bo« 
"Bituliimi  poftrflurifc  fic  afigtfCOYuff  M ' 

'Quaodo  Emphyteuiis  f uic  coAbtSa  .iftib.iiaa 
forna,  libi  «SeTixredibua  &  te.delcc'Ddea« ' 
tibuit  i)i  vero  'd('ficftoitibaatali|i  ,hzrc; 
diDuituij  icgitimis  j  an  tuoc  f)  poflclTulr 

■  itttti  h  .Uit  dcftfendeonnt  oec  inftuui)| 
liarttfein  lcgii  iOioai « (cd  cmaaca*  V  pol*  • . 
^  iegitiiBui  £opiqrccoiv  OBCipite?  .  K  ' 
ic.fit  fcqq,  .  . 

Q;iandoceDteaturconcediiaut  rclinqui  Eid« 

.  n^hjrcniiiie«aMi«»etf  ruccilHM  lii^ 
gicioos ,  ieu  in  f^iacc  hbibllB  ttaold» 

.  vaad*'?h-.  i^.  {.^..f^, 

VlBmpbyteuQi^  hiereditariam  pamanon  liic* 
fc^ictitlusjiift^Sb  \6  ckr  jereuAiUi  i  (ccot 
ioEmpbyteuOm  cx  p^ilu  6l  |.'tolridcotia; 
«.d.Jiled.  i.b.l4.  at  ,  "'.0. 

flepaiibavo  cilwiedacili  b5n  iiiceedic  in 
ftodttu  iHitUci  fifi»a4aincifecavitonfcK 

v  "7-  .         ....  /,.. 

Uuunpiiierpoflic  pra:]Udi):arfc  filiji  io  lu^ 

'  cbflSoee  E^pbjfteboa  «tieeatido| 

c  veluni  eotoaipnBi^tiidats;dL']r.ttA.ji. 

.  ptrrdi.       •••..•      >-  » 

^.udeaitltfiafafariflf»  i«  iiittkaic^ftni. 

-  ^pief  proftffiooen  poflcflbciai  bentetuc 

plroximiui  ad  f ucciedc  odooi  id  aien  bmV 

Ipratdni  qtii  icmpore  inortia^baiuraii^ 

lililii  .iildidklill^aba-efeM  IjU  cetop&^ 

^fcffiooiipcoiinudkiMliii  «.d.f.k^ 

Ir.o.iSj:  •   •    /:     ,'■  .  „---,  T  ' 

KrkMia  poteritibrpbteft  loiDeeditei^n^Einpbif^ 

•  ccoliatcs  ooanoarione  tcdlil  ^ui  St  fi^ 
legesl.  T..  d..<J.  fcA.  j.  Oi  J    .  >  - 

Quaa.-^o  tliqua  obiigau^proofidlr  i^cbbl^ 

•  St0  ^efuoai  iion  t*Tivtlegi»ti «  liicceflbl 
pcivilegkibs  nob  poicft  tifi.  Ib6  privil&> 
gioadverroftalcai  tlbl^fittini*' 


icd.x.a.  j7* 


bbl^ittMdta.  s.d.41 


TEditrientorevocsto.otrofe  cvane^i 
BOtbinai  io  Emph^teiiiicfl  ipi  eo  ip^i^ 
'  n.d:6.fr^.  5.0.91,.  ^  y 
'^relFaaiMiiwpoffeiiifieri  colitrs^ui  iirev^ 
cabiles ,  qui  rcVocitoicgaiyrtt»  nj>nlt»d§ 
-  cent(^;tbtd.      * .   • '      *    • '  •  . 

/  ii  Uinil 
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;  exciula  pr«\entianiff  rel  exhxTcdauoni«  t 

'^iJK  directo  tetinqaonturin  tclMmcnto,:ira 
ut  noitoporic^icea  peTCTC  ab  harrcde  ,  non 
-pcKtltot,  quando  tefta«tntum  cairait  • 
eu  (^uodHerufaus  abbKfcduafc  tc  sb(ti> 


VtnMn  t|jef»arufin»enid«inf^n<fo  Emf^y» 
te«Tii»fcrtiMaf  ad  CTBphyieutato  , 
poutN  4d  d«atinuRi  dtref^uDD  ?      ^  }« 

;    «B^.  §.0,65. teiDilIlift. 

-. 

dtu  fubiiciuntur«oilc&ti,  &  iributi*  •# 
JifM.  iic£  t«Jia  prBJiaad  EccleiiaiB  de< 
veniani  •  rributaroii miouaniurf  1.  da  4. 

l^i  Bttlefi«,Yot(NMf(wa  tLCcleCaflica.bafaeat 
Eaplaytvufini  •  domino  diredo  laico, 
soo  proptcTca  ei  poflunt  iaipOfli  novatn« 


'^orof  ttlnorif  poteftreflnittere  cocmiffonii 
.  in  <)06d  iiKtith  KiAphyteuta  tpriut  iiMnor« 
p9J!ell««tcm  minor  reiUtui  adv«rrtMe«ai 
vetni([ionfrotlikUooeai  icntiac.  %.  «j.  g, 

Aiiandi  faculta»  xvr  tn  aJiqoibtii  <*ti 
iibui  non  coiapetat  ?  1.  d.  4..  icd«  1  o. 

Potninui  ,qui  inrratcrmiDumfibi  juflfcen* 
ccSumdeclaraviC  le  veile*  aut  ootle  fibc 

^  jaccipere  EmpbjrteuGm  ,  quaai  Efapi^y» 
lcuia  vuli  vendcrc ,  an  poflic  iniraeundcai 
tcroiinum  variorc  ?  o.  xi  }.&  x  i(S.&  leq. 

(onuQiur.  ISf  explicantui  du«.  icguiaet  « 
c^uibu»co^ueiuiuXj^uiiQdu  M,»^kfi*^tl^§ 


qwi  cx  Jaculfflr*  \  ^(»m*no  rBTiMTt  dllqohi^ 
noroinavit  adEmphytcufim  ,  pfiffir,  aur 
nonpoflit  vnT»«re,(cu  ncminationcm  "re- 
^octre  X,  d,6.  ftd.^.pcriof. 
fi«aphytc«t«,  <oi  eft  lonccRa  fscultM  no> 
minandi ,  ctim  moriciur,  leu  (cmpore  mor. 
411»  vcl  poft  morrrm,  poreft  vanare 'co« 
fici,quoti«,pr«lcrtim  fi  et  com^t  cft 
facult^ia  eligcndi  mcenum  de  certii.  n,' 

UfrjmhjbeWficulfttem  Tiominan<*5  ,rtinJ 
«lortcrur,  rariandi  ♦afoltatcro  amitfwt,^ 
in  vna  fw»  Tramferar  Tnm  Emjiiyreiniram 
in  n«aimafut6,  ptrtJoraiionrtn,  vcltlium 
contradtmifinnsfcreOdoin  fllom  omne  jui| 
«j»od  ir  re  fcabebai  ?  n,  4«^.  &  fetjq . 

QwkIo E*npbyfcura, qui  loium  potcmtm* 
««•ttm  iRvtfcalntiier  I  fiecit  qeantvoi'  ia 
leerat  nominationcra  irrcvocabilca  per 
traniliiioneraiurit,  quod  in  rc  ^bebar  » 
pentnet  uiiufr«£((n,  »t)  comraoditai  rei 
ad  nominatum,  quandiu  nominans  vike» 
rit»  ^b^te  iiqueadiioc  varinv  ^eft.  Ik 

Habens  FacttHtett  iromioartdl  ufqrte  ^ 
mortem  nominat  irrcvocabiliter ,  fi  ira^ 
fcrat  io  noRTinatom  eoine jus ,  quod  in  ro 
bab«b«t,  fivo  ei  ftkrit  conccflt  facoltaa 
nooainandideceriif ,  five  de  ioctttic.  n. 
.  Tf- 

Si  aotrm  notninet  Gtapliciter  poteft  ^trtare 
rccuodamjiN  Lunranam.  Etutfureideca 
fit  diceackun  fecundum  luicomaiuaera, 

•ytromittiMiccnceflacA  faculrai  noiniiMfii 
di » n ve  in  Triia»  five  io  morte ,  poQit  varia»' 
it  1  It  nominet  «0  Tita ,  feu  per  a^iiai  iotec 
vivoaf  ri.y/. 

StLifctilMiiiojntnaqdi  futt  fioiplicitcr,  fin^ 
4!entionemortM,coocefii4ieruJtiai«m  vs, 
|»ntataqi,n<»DiniBcio  rxvi  cali»  hiculraciiii 
fadapercf^umiofcr  vivos  efi  jrrevocabi* 
lin  Ec  utruDidemdicendBm,  fi  fit  iafta 
io  iell;rmento  ?  n.  59. 

Quid ,  fi  faculrainomioandi  fuiteoacefliipef' 
contra^uro. n.6oM  leqq. 

8iDominituatbee,cuier4t  (Wnplicirer  eoii- 
celbfacultai  nominandi  ,praemoriaturno< 
ninanti ,  aotequam  aliud  jus  acqtiiticrir^ 
potcft  numinani  viriart ,  flc  aiium  noaiint> 
re,8ccur  ? n.6i. 

Ucrum  proaiilGo  nun  rcvocandi  n«minitio* 
oem  impediat  quomioui  vsriarc podityqai 
aliaf  faculTatem  varitodi  faabebai.  t.d. 
fed.  5*.  n.  6}. 

Uiruni  id  proccdat  fpedato  juic  LofirMOin; 

-  6^0iic^ 
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cninafldi  rcvocftbiijter  unuoode  ccriis,  non 
obfttbitpromiiTtOtetiaai  juraca  ,  nun  rcvo- 
candt  nomiiMrioaem  «  quominua  i)le  fn^/ 
rurepoffit.  n.  66. 
Juramcaium  aon  revocandl  in  omhi  lenten- 
tia  lollit»  nepolHt  varitre  qui  habeb^l  £«• 
cultaiem  Qoroinandi  revocabilitu'  concef* 
Jam  taacuin  in  fiivorcm  tpfiui  ttominaniiatT 
.  Ibid. 

Quid  rii)poioatio  cflct  fadla  iaicftamcnt^? 

0.67.  ..  i, 

Uirum  fi  nofDinaiufl  irrevocabiliter  *  proprcf) 

ptomiQion^m  non  rcTocandi  prKmorialur 

Dominanii ,  po(fit  tuQooofntMoa  aJiuoLe* 

ligerc?68. 

Hominatio ,  quB  revocari  poterat ,  non  Bt  if' 
revocabilia ,  tccedeotc  rei  tradiiiooe.nuia. 
69. 

Uirumidprocedat  ,  qoando  resfuefit  tiadi». 
la  (X  inictViillo  ,  ablque  Ctommeo^oratiine  , 
prxcedentii  nominaciot^js ?  nuoi.  70.  9C* 

SliriditioreiEmphyteuticac  nat  a  nominanra 

ex  animo  tbdicaodi  k  fc  f>cuttatrin  vari. 

•ndt , redditurnomioatioirrevocabilis.  Ec 

unde  dignoici  poQtt  iraditioncm  fuifle  «• 

aniioo  ^a^am  ?  n.  7 1.. 
Id  veroproccdit.nili  obdet  praeiudicium  teff« 

t>j,in  cuj  jt  gratiamfuit  concifla  £nipiiy. 

teuic  iKultai  aurojoandi  iircvocabiti(er. 

ibid. 

Uiruro  variata ,  (eu  revocata  nominatione,  cul 
traditioacccflitircAituendafiirca  cum  iru- 
dibuf  exea  pcrceptis  ?  74. 

liicet  Emphytcutupoflit  revocare  nominatio. 
nem  ,cuiiradiiiorei  acccflic,  lamenrircm 
abloluieiradidit ,  nequc  ipla  ref»neque  fru- 
Auspoflunc  repetii  qaandiu  nominans  vi« 
xcrit.cod.  n.  74. 

Utrum  noroinaiio  fai^a  |b  habente  Faculta* 
leovariaodi  cvadat  irrevocabiliS)  dlOat  ti- 
tulodoiis?n.76  6tleqq.- 

UtruroOtbilitcr  evadit  irrevocabilii  pcr  ickr- 
vaiioDcm  ulu&frui^ui.  n.  80.  »' 


Ad  cognofcendum  ,  quando  venditor,aue 
cmptor  Empbyteuru  eft  decepius  ulira  di- 
midiumiLjfii  pretij  ,adefi^c6ium  utendi  re> 
loediol.  i.C.derelcind.vcnd.  dcbct  aiten* 
diad  id,quod  folutolaudemio  rcmanet  vcd- 
ditori.    J.  4.       4*  n*  36. 

Quando  aliquii  rcm  vendit  ,  Sc  tradit  ,  non 
acccp:o  lUiioi  prctio  1  pixluaiitur  caxn 


traderelitb  fp»  furat*  Mutlonls,  Ttofi  i^N 
tem  <wbBded«  pretio ,  nib  ic*  exprimut ,  aol 
iatisal.undecootler.  i.d.  4.  lc^.  5.^0.  yt^ 
■  &  d.  SildS. )  n.4}, 

Rifvifla  V9i>dm«iie  Emph/ieufit  perrrffledi* 
um.l.t.C.  dc  refc.  veiid.  vei  pt*  brnc6pt* 
iim  rc.lliio| luhM  ifi  iattgrvm ,  v* t  pct  a£lio% 
n«.ro  redhibitoriam  ,  tcnctur  dominui  ^ 
.  itittKie  lauckroitiro  libi  )am  lbluitiin*n« 

Nori  lafDon  fcpctitur  |»b«lU  fiko  io(ut#^ 

•••*>'d»  .       1  r  'n..        •  '.  .-,  I 

Utrum  convcntvf  la  C|/(|J,  t»  C.derefcjn» 
vcnd.  ponitrcpctcrc^on  folumquod  lolvil 
.  a^ri  *  led  ctian  qi^t^  Iplvit  4oinioo^difM{ 

^o ,  vclalteri  tertio.  n.  ^^, 
Non  eft  neccfkria  liceniia  KegisiUl  ilt  Lil* 
firania  rc<  £m|hyicuriC4  Vrndarur  £ccle« 
fic  don-'0«dircdx.  %,  d.  4.  k6t.  10.  oua* 

Uttuii|4'jandu  ret  veoditur  fub  haila  ,  l 
Wur^iqous  iiciiaiorpctrccuiiduffl.t.o.  ; 
UA.  io.n.&'6. 

FtrkL 

QucGnt  veTbaeoanciativa,quedllpofiuira^ 
ft.d.6.  letl.  j. 

l7/«rit; 

V 

An  nturuririuscootraflut.  quo  Cenfotcoa* 
Ai(uiiur,&'irefldiiur  infra  juftufapretiuaii 
i.d.  t.fed).      a.  Ii6.&  ieq. 

An  detur  uiun  cuntra  loluffl  jui  humaouffl*  l^^ 
d.  i.fefl.6.  n.71. 

Vfut  ,&VfttHtrim» 

Ulurariuioonpotcft  Ccnrom  conflUuefc  iv^ 
p«r  jureutcndi.  i.d.  i.ltfi.  5.0.661 

Qui autem  habet  jus  habnaiionis^potcfteata 
vcndere ,  5c  locaie ,  ac  Cculua  lupci  cacoOn 
Aitti^re.ibid. 

V 

} 

Super  ultifru^u  poteft  ufufruf^uatiot  coafti* 
l^eCeolumduraturum  pro  loiotampotf 
virx  fiMe.l.d.  I.  k&.  5.  n.6^> 
Suptr  proprktate,  in  qua  quis  habet  ufutn* 
^  fru^um,potcft  dominui  cooftituere  Ceo» 
luni  pio  icmpoie  »  quo  uiusfruduii  f  ueriC 
hoiius  I  noo  iia  ttcio  ipfc  uiutruduanui* 
n.  67. 

Utrum  quando  aliquis  Yiabet  ulurofrtiAaai 
piopiictaui  rci  fijjiphjtcutt^i  ci  lolvca* 

duov 


tiir.  ^i  pdfiu^  t»teptM<ttiu^  Et  ooiniMQ 
'.^  t)l«  dM^u^  C0(»fft»t  invtniendi» 

fco  rcnovjiadj  EfliphjrtcuriiB  ,  orque  «i- 
r-ig«Bdi '  ptekiatfi  cotnawiii.    d.  4-  4*- 

*v'''*b^"*  domtiii  conlenlucoaftiiutie  ufuitt- 
fmAucB  duniurura  |miicfn|.otevi(«tu«, 

itontA^Wilo  <aoXBa1iqi»iIeniJlrtir;il.  tdf^ 
IPcrconftituiioncm  ufusfrufius  conccdnutn» 
'  (ofru^irai-io  utUedoiBiniuoi  »&  iimul  aa-' 

turaliipcfftlBo.  n.  lo^ 


«tit  in  monadeniiai  t  ft.^lp»  5.  (edk.  jr-  ni^^ 
184.. 

%)!{B$t'iu£)u9iion  pottfttmtufiirpi  tb  una  per. . 

tona  in  •litim ;  ti  fi  tlicf  1  ccd«t4)r  t  rcdit  e<» 
•  ipfoatidominuai  propriciaiiv^rrve«6iiCcf*t^ 

fitlitt  cocfcntlat  « «iMiOituitUfO0Vui  uiul. 

fruftus.  i.d.  6.  lcA.  6.  n.  1 1  f .-        •  ' 
Urufrti£lu«rio  ncnruqi  opui  l»t;ie*ri- {tetcH: 

proprietariai  illjd  nunciare:  ^contMvct^ 

propiierario  oon  f(tie(l-u(ufiuidtuariuinUa»' 

ciarr.  i.  d.  8.  fc6l.  4.  n.  60. 
Q.)mndo  urii}fru^Uiextinguitor,firuAtiiruQO^ 

ictnporii  pmdcntei  pertiDedt  id  pt oprietfc.^ 

num.  icd.  6.  o.  ^ 
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